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U.  SCy...  Snd  RundavofUr  epiphany 
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to  QoTernment.  Oram.  Scboil  Trunt.  to  retire. 
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TO    OUR   READERS. 

Ten  years  ago  the  first  number  of  the 
Upper  Canada  Law  Journal^  and  Municipal 
aid  Local  C<^urti  Gazette  was  published. 
With  this  number  will  commence  the  eleventh 
year  of  a  publication  for  which  even  our  best 
frieods  anticipated  but  a  short  life. 

The  result  has  assured  us  that  the  under- 
taking was  based  on  a  proper  foundation. 
Commenced  with  many  interests  in  view,  and 
embracing  subjects  of  value  and  interest  to 
Tarioua  classes^  the  conductors  from  the  first 
hoped  to  make  the  Laio  Journal  **  generally 
useful,  as  well  to  the  profession  as  to  county 
officers,  officers  of  division  courts,  magistrates, 
coroners,  uid  municipal  functionaries ;"  indeed 
it  was  only  by  such  a  combination  that  a 
sufficient  support  could  have  been  obtained 
to  meet  the  expenses  of  a  law  periodical. 

At  first  a  very  large  measure  of  support 
came  from  county  and  division  court  officers ; 
latterly  this  somewhat  changed,  and  now 
professional  men  and  county  and  division 
court  officers  stand  nearly  on  a  par  as  to 
numbers  in  the  subscription  list  We  have 
continued  to  enlarge  and  improve  upon  the 
original  design,  but  with  little  return  beyond 
the  current  expenses  and  abundant  and  flatter- 
ing testimony  to  the  value  of  the  publication. 

It  has  been  represented  to  us  that  if  the 
subscription  were  reduced  one-third,  the  circu- 
lation would  at  once  be  doubled;  but,  according 


to  the  present  arrangements,  this  would  not 
be  possible  without  a  positive  loss.  We 
have  also  been  made  aware  that  clerks  and 
bailiffs  of  division  courts,  and  suitors  in  the 
remote  divisions,  and  also  magistrates  and 
municipal  officers,  object  to  pay  four  dollars 
a-year  for  a  publication  in  which  so  much 
matter  for  the  lawyers  appears,  the  same 
being  of  little  value  to  them ;  and,  on  the 
other  hand,  professional  men  say  that  they 
are  made  to  pay  for  matter  devote  1  to  the 
information  ofdivision  court  and  other  officers 
magistrates,  &c,  and  which  they  care  little 
or  nothing  about  And  some  again  contrast 
the  price  of  the  Lato  Jourrial  with  the  news- 
papers ;  but  such  a  comparison  is  most  unfair 
as  the  subscription  lists  of  Ihe  leading  journals 
are  forty  or  fifty  times  larger  than  ours — and 
this  must  always  be  the  case.  With  a  pub 
lication  confined  to  a  particular  subject,  and 
limited  to  a  few  classes,  the  circulation  must 
be  limited.  After  the  first  thousand,  the 
expense  of  printing  is  little  beyond  the  cost 
of  the  paper,  and  herein  lies  the  ability  of 
journals  with  a  large  circulation  to  sell  at  a 
low  rate. 

In  order  to  meet  the  views  and  wishes  of 
all  our  supporters  the  conductors  have  decided 
on  publishing  separately  The  Upper  Canada 
Laie  Journal  and  The  Local  CourU^  and 
Municipal  Gazette  at  greatly  reduced  prices : 
the  former  to  contain  the  matter  intended 
more  particularly  for  the  profession,  the  latter 
to  include  subjects  of  special  importance  to 
county  and  division  court  officers  and  suitors, 
magistrates,  municipal  officers,  &c  In  this 
we  follow  a  similar  plan  acted  on  in  respect 
to  the  English  Law  Times  and  County  Courts 
Chronicle,  both  which  periodicals  are  pub- 
lished at  the  same  office,  a  portion  of  the 
matter  appearing  in  both. 

Under  the  new  arrangement,  it  is  not 
proposed  to  curtail  the  amount  of  matter 
usually  given  to  the  profession  in  the  Law 
Journal,  whilst  the  matter  for  the  other  classes 
of  our  readers  will  be  increased.  The  cash 
subscription  to  the  Law  Journal  will  be  re- 
duced to  |3  yearly,  and  the  cash  subscription 
to  the  Local  Courts^  Gazette  will  be  $2  ;  and 
as  a  portion  of  the  matter  suited  to  both  pub- 
lications may  be  transferred  from  the  former 
to  the  latter,  to  persons  taking  both  publica- 
tions the  charge  will  be  $4  yearly.  If  not 
paid  within  one  month,  the  charge  will  be 
— for  the  Law  Journal,  $4;  for  the  Local 
Oourt£  A  Municipal  Gazette,  $8 ;  for  both,  f  6. 
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Both  publications  vrill  be  sent  to  our  present 
subscribers,  unless,  immediately  after  receiv- 
ing the  first  number  of  each,  they  express  a 
desire  to  subscribe  for  the  Law  Journal  or 
the  Local  Courts^  Gazette  only,  in  whch  case 
such  persons  are  requested  to  retu^  the  other 
publication  to  the  publishers. 

Our  early  friends  must  see  in  this  new 
arrangement  proof  of  our  appreciation  of  the 
support  received,  and  a  desire  on  the  part  of 
the  conductors  to  bring  their  publications 
within  the  reach  of  alL 

The  judges  of  the  county  courts,  county 
officials  and  division  court  officers,  could 
with  a  very  little  efibrt  double  the  number  of 
our  subscribers  for  the  Local  Courti  Gazette^ 
and  the  Law  Journal  will  now  be  at  so  low  a 
price  that  not  only  every  practitioner,  but 
every  law  student  should  give  us  their  sup- 
port Unless  great  additions  be  made  to  the 
subscription  list,  we  shall  sustain  a  loss  in 
publishing,  and  the  business  of  this  year  must 
determine  whether  or  not  it  will  pay  to  con- 
tinue both  publications. 

Very  complete  arrangements  have  been 
made  to  carry  out  satisfactorily  the  new 
arrangements,  and  the  Editors  have  pleasure 
in  stating  that  Henry  0*Brien,  Esquire,  one 
of  the  editors  of  Harrison  and  O'Brien^s  Digest, 
and  at  present  engaged  in  a  work  on  the  Divi- 
sion Courts,  and  who  has  for  some  time  past 
been  assisting,  is  now  joined  with  the  present 
Editors. 


The  circular  letter  copied  above,  which  was 
sent  to  most  of  our  friends,  will  sufficiently 
explain  the  appearance  of  this  the  first  num- 
ber of  the  Local  Courts^  and  Municipal  Gazette 
for  Upper  Canada  as  a  separate  publication. 
Published  for  ten  years  in  connection  with  and 
under  the  shadow  as  it  were  of  the  Law  Jour- 
nalj  the  Local  Courts^  and  Municipal  Gazette 
now  appeals  for  support  mainly  to  those  at 
whose  instance  it  was  first  originated,  and 
whose  interests  it  is  now  more  than  ever  in  a 
position  specially  to  serve. 

The  class  of  persons  for  whom  this  publi- 
cation is  more  particularly  designed  are  nu- 
merous enough  to  give  exclusive  support  to 
an  organ  of  their  own.  Not  to  speak  of 
magistrates  and  county  and  municipal  offi- 
cers, there  are  about  500  officers  connected 
with  the  Division  Courts,  each  and  all  of 
whom  may  well  be  expected  to  subscribe  and 
to  interest  themselves  for  the  publication. 
What  we  have  done  in  the  past  will  be  a 


sufficient  guarantee  that,  with  more  available 
space,  the  information  and  assistance  of  Mag- 
istrates, Division  Court,  Municipal  and  School 
officers,  and  of  business  men,  will  be  fully 
and  faithfully  attended  to. 

The  present  plan  of  the  Local  Courtz' 
Gazette  is  specially  filmed  to  suit  these 
classes,  and  to  present  to  them  in  brief  form 
and  plain  language  whatever  information  we 
may  be  able  to  gather  with  special  reference 
to  their  powers,  duties  and  employments; 
and  the  arrangement  of  the  present  number 
vrill  serve  to  illustrate  the  design  We  direct 
particular  attention  to  the  title  in  another 
column — **  Magistrates,  Municipal  and  Com- 
mon School  Law,"  and  **  Simple  Contracts 
and  Affiiirs  of  Every  Day  Life." 

Under  the  new  arrangements,  the  cases  hav- 
ing special  reference  to  County  and  Division 
Courts  will  as  a  general  rule  be  published  in 
the  Local  Courts^  Gazette  at  length,  and  no- 
ticed editorially.  No  standing  heading  there- 
fore will  be  found  for  notes  of  cases  relating 
to  them,  as  they  will  appear  amongst  the 
reports  on  the  later  pages.  Attention  will 
however  be  directed  to  such  notes  of  cases 
under  the  heads  referred  to,  as  may  appear 
to  have  a  bearing  on  the  business  of  the  Divi- 
sion Courts  or  the  duties  of  officers  connected 
with  them. 

Our  readers  must  be  aware  that  to  make 
the  Local  Courts  Gazette  a  separate  publica- 
tion on  its  present  plan  involves  great  addi- 
tional labor  and  expense,  yet  we  put  the  cash 
price  at  $2,  hoping  that  a  large  subscription 
list  will  afford  a  suitable  return,  and  we  expect 
that  all  who  approve  of  it  will  exert  themselves 
to  procure  subscribers. 

It  was  found  necessary  in  the  Law  Journal 
and  Local  Courte*  Gazette  to  pub^i^h  matter 
suited  to  the  various  classes  that  supported 
the  joint  publication.  Now  that  they  are 
severed,  and  each  contain  its  own  special 
matter,  it  remains  to  be  seen  whether  the 
classes  to  whom  its  journal  is  specially 
devoted  are  able  to  support  an  organ  of  their 
own.  However  we  are  hopeful  on  this  head, 
for  well-informed  friends  assure  us  of  success, 
and  Magistrates,  Division  Court,  Municipal 
and  School  officers,  and  country  merchants 
form  a  very  large  and.  influential  part  of  our 
community. 

The  Local  Courts  Gazette  will  be  issued 
during  the  first  week  of  each  month.  This  and 
the  next  number  will  be  necessarily  somewhat 
delayed  by  the  alterations  that  have  been  made. 


Jftnuarj,  1865.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[Vol.  L— 8 


INTERPLEADERS  IN  DIVISION  COURT& 

Interpleader  issues  have  been,  and  seem 
likelj  to  continue  to  be,  sources  of  perplexity 
to  practitioners  and  trouble  to  suitors;  but  at 
the  same  time,  proceedings  of  this  sort  are 
doubtless  of  great  practical  benefit  to  such 
persons  as  are  unfortunate  enough  either  to 
be  execution  creditors,  execution  debtors, 
or  claimants.  This  perplexity  is  perhaps 
partly  owing  to  a  very  general  &lse  im- 
pression as  to  the  precise  legal  nature  of 
iaterpleader  proceedings.  Speaking  on  this 
subject  a  learned  judge  .says,  **  In  effect,  the 
iogned  issue  (between  the  claimant  and  the 
execution  creditor)  and  judgment  thereon  is 
00  more  than  an  interlocutory  proceeding  in 
another  suit,  in  the  nature  of  an  interlocutory 
jadgment,  wherein  the  court  are  subsequently 
to  act  in  disposing  of  the  rights  of  parties." 
Another  judge  says,  '*It  is  like  an  interlocu- 
tory proceeding  in  another  aetian.  ''^  *  It 
ia  not  strictly  a  suit  in  the  eye  of  the  law." 
(See  Salter  t.  MeLeod,  10  U.  C.  L.  J.  299.) 
These  remarks  should  be  borne  in  mind  in 
omsidering  the  subject 

Our  readers  will  find  in  another  column 
the  report  of  a  case  on  this  subject  (Munsie 
r.  McKinley  et  al)  of  considerable  importance 
to  those  connected  with  Division  Courts. 

The  first  point  there  decided  is  that  a  judge 
of  a  Dinsion  Court  may,  notwithstanding  the 
provision  in  the  statute  depriving  those 
Courts  of  jurisdiction  where  the  right  or 
title  to  lands  comes  in  question,  try  an  inter- 
pleader issue  as  to  goods,  even  jbhough  the 
enquiry  may  involve  the  question  of  title 
to  land. 

The  other  part  of  the  case,  to  which  we 
desire  at  present  particularly  to  draw  atten- 
tion, is  with  reference  to  the  intervention  of  a 
juTf  in  interpleader  cases. 

A  jury  had  been  summoned  at  the  instance 
of  the  plaintifl^  which  was  objected  to  by  the 
defendant,  on  the  ground  that  there  was  no 
provision  in  the  act  for  juries  on  the  trial  of 
such  issues.  The  judge  overruled  the  objec- 
tion, and  the  defendant  then  brought  up  the 
question  before  the  Court  of  Common  Pleas. 

Section  119  of  the  Division  Court  Act 
permits  either  party  to  have  a  jury  in  actions, 
of  tort  when  the  amount  sought  to  be  reco- 
vered exceeds  ten  dollars,  and  in  all  other 
actions  when  such  amount  exceeds  twenty 
dollars.  The  next  section  points  out  the 
course  to  be  adopted  by  the  parties  requiring 


a  jury.  Section  175  says  that  the  judge  shall 
adjudicate  upon  the  claim,  and  make  such 
order,  &a,  as  to  him  seems  fit  The  wording 
of  these  sections  seems  to  preclude  the  idea 
that  a  jury  can  be  had  in  interpleader  issues 
as  in  ordinary]  cases,  on  the  application  of 
either  party.  Such  is  the  opinion  we  have 
before  expressed,  and  agreeable  to  this  was 
the  decision  in  the  case  before  us. 

In  giving  judgment  on  this  point,  the  learn- 
ed judge  said — **  In  regard  to  the  question  as 
to  whether  the  judge  alone  is  to  adjudicate 
upon  the  claim  in  interpleader,  or  may  sum- 
mon a  jury,  or  whether  either  party  may 
require  a  jury,  we^think  the  directions  of  the 
statute  are  plain:  'The  County  Judge  having 
jurisdiction  in  such  Division  Court  thall  ad- 
judicate^upon  the  claim.*'* 

It  has  been  considered,  however,  by  several 
of  the  most  able  of  our  county  judges^ 
that  they  could,  under  section  132,  order 
a  jury  to  be  empannelled,  to  assist  them, 
as  it  were  in  coming  to  a  conclusion  upon 
"any  fact  controverted  in  the  cause"  beiore 
them ;  and  this  course  has  often  been  taken, 
and  with  much  advantage,  for  there  is  no 
class  of  cases  in  which  the  assistance  of  a 
jury  would  occasionally  be  more  welcome  to 
a  judge  than  in  interpleader  issues. 

We  must  not,  however,  hastily  conclude 
fi*om  this  decision  that  section  182  (which 
does  not  appear  to  have  been  referred  to  by 
counsel  or  by  the  Court)  is  inoperative  in 
cases  of  this  nature,|^but  we  desire  to  draw 
the  attention  of  our  readers  to  the  decision, 
and  we  may  have  occasion  to  refer  to  it  again. 


SUNDAY  TRAVELLERS. 

The  subject  of  the  sale  of  intoxicating  liquors 
to  travellers  on  Sundays,  and  who  are  hono' 
Jide  travellers,  has  lately  come  up  for  discus- 
sion both  here  and  in  England. 

Section  264  of  our  Municipal  Act  prohibits 
the  sale  or  disposal  of  intoxicating  liquors  to 
any  person  whomsoever,  from  or  after  the  hour 
of  seven  o'clock  on  Saturday  night  till  eight 
o*clock  on  the  morning  of  the  following  Mon- 
day, and  during  any  further  time  on  the  said 
days  and  any  hours  on  any  other  days  during 
wfaieh  by  any  municipal  by-law  all  places  for 
the  sale  of  intoxicating  liquors,  or  the  bar-room 
thereof^  ought  to  be  kept  closed,  saee  and  ex- 
cept to  travellers  lodging  .at^  or  ordinary 
boarders  lodging  at)  soeh  places ;  except  foe 
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medicinal  purposes,  &&  The  words  of  the 
corresponding  English  acts  are  various,  viz. : 
"  except  as  refreshment  for  travellers ;"  "  ex- 
cept as  refreshment  to  a  boTia  fde  traveller  or 
a  lodger  therein ;"  and,  in  the  last  act,  "  except 
to  a  traveller  or  lodger  therein."  But  it  is 
apprehended  that  these  expressions  are  all 
substantially  the  same. 

It  may  here  be  remarked  that,  in  our  act>, 
the  words  "  lodging  a€^  are  used  in  addition 
to  the  word  "  travellers,"  and  it  might  perhaps 
be  argued  that  these  words  imply  something 
more  than  the  simple  word  **  travellers,"  and 
that  their  introduction  was  intentional,  and 
that  they  must  be  interpreted  to  mean  travel- 
lers having  a  temporary  habitation  or  hired 
room  or  resting  place  for  the  night  But  with- 
out expressing  any  opinion  on  this  point,  or  as 
to  how  these  words  may  be  affected  by  the  con- 
text, "or  ordinary  boarder  lodging  at  such 
place,"  wo  will  now  proceed  to  notice  the  deci- 
sions alluded  to. 

In  the  first  place,  section  282  of  the  Muni- 
cipal Institutions  Act  empowers  municipal 
councils  to  make  by-laws  for  the  preservation 
of  public  morals,  and  particularly  alludes, 
amongst  other  things,  to  enforcing  the  due  ob- 
servance of  the  Sabbath  and  the  suppression 
of  tippling  houses,  &a  This  power,  however, 
is  subject  to  the  provisions  of  section  254, 
already  referred  to,  and,  as  might  have  been 
expected,  a  by-law  forbidding  the  sale  of  in- 
toxicating liquors  to  any  one  was  adjudged  to 
be  bad  (Jn  re  Ro9S  v.  J/e/n.  of  Torh  and  Peel^ 
noted  in  another  column.) 

The  most  recent  case  in  England  on  the 
question  as  to  who  are  **  travellers"  is  Taylor^ 
appellant  v.  Humphries^  respondent,  13  W. 
R.  136.  The  facts  were  these: — ^The  appel- 
lant kept  a  public-house  at  a  village  about 
two  miles  from  Birmingham.  One  Sunday 
morning,  a  police  constable,  on  passing  the 
house,  found  the  door  closed,  but  not  fas- 
tened. He  entered  and  saw  some  thirty  men 
and  women,  in  different  rooms — some  had  ale 
and  bread  and  cheese  before  them,  and  some 
of  the  men  were  smoking.  The  bar-maid  said 
that  they  were  all  strangers,  and  on  being 
jisked  if  they  were  "  travellers,"  the  appellant 
said  they  were.  The  appellant  was  summon- 
ed before  the  local  magistrates,  under  the  act, 
when  it  was  proved  by  two  of  the  customers 
on  the  occasion  that  they  resided  in  Birming- 
ham, and  that  they  had  walked  through  lanes 
and  fields  seven  or  eight  miles  before  reaching 


this  public-house,  where  they  had  ale  and 
bread  and  cheese,  and  that  they  did  not  leave 
home  with  the  intention  of  stopping  at  the 
house,  and  that  before  beit^  served  they  were 
asked  if  they  were  travellers,  and  they  said 
they  were.  The  magistrates  convicted  the 
appellant,  but  an  appeal  from  this  conviction 
was  sustained ;  Erie,  C.  J.,  in  giving  judgment, 
saying  that  "  the  word  'traveller'  ought  to  be 
considered  to  include  all  those  who  fare 
abroad,  either  from  a  desire  to  enjoy  country 
sights  and  sounds,  or  from  any  other  motive, 
either  of  business  or  pleasure;  but  that  it 
should  not  include  a  person  commg  abroad 
merely  because  he  desired  to  go  to  a  public- 
house  to-  obtain  drink ;  and  that  any  sup- 
ply of  refr-eshment  needed  by  reason  of  such 
faring  abroad  ought  to  be  construed  to  be 
refreshment  to  a  traveller;  and  that  the  bur- 
then of  proving  that  there  had  been  a  breach 
of  the  prohibition  in  the  statute  is  cast  on  the 
informer,  and  that  if  the  publican  believed, 
and  had  reason  to  believe,  when  he  supplied 
drink,  that  he  was  supplying  refreshment  to 
to  a  traveller,  he  ought  not  to  be  convicted. 
The  circumstances  under  which  the  guest  was 
admitted  and  supplied,  would  be  matter  for 
consideration  in  deciding  whether  the  publican 
had  reason  to  believe,  and  did  believe,  that  he 
was  a  traveller  within  the  description,  either 
when  he  admitted  him,  or  when  he  ader- 
wards  supplied  him,  such  as  whether  he 
was  a  stranger  or  neighbour;  whether  he 
delayed  longer  or  took  more  than  wa^»  consis- 
tent with  the  need  of  refreshment  The 
distance  also  would  be  relevant,  but  no  rule 
can  be  laid  down  for  a  definite  distance,  as 
that  which  may  be  short  for  the  vigorous 
may  be  long  for  the  weakly." 

It  has  also  lately  been  decided  in  England, 
under  the  same  act,  that  a  person  who  has 
taken  a  ticket  and  is  about  to  start  in  a  rail- 
way train  is  a  ** traveller"  within  the  act: 
(Fieher  v.  Howard,  13  W.  R.  145.) 

From  these  and  similar  dedsions,  it  is  clear 
it  makes  no  material  difference  under  the  act 
whether  the  person  supplied  is  a  traveller  on 
business  or  on  pleasure.  Some  such  rule, 
moreover,  as  that  laid  down  in  the  case  frt>m 
which  we  quote  is  absolutely  necessary  for  the 
protection  of  tavern-keepers.  All  they  can  do 
is  to  ask  their  customers  the  question  whether 
they  are  travellers ;  the  latter  need  not  sub- 
mit to  a  cross  examination;  and  a  tavern- 
keeper  refusing  to  entertain  travellers,  does 
so  Jit  his  peril 


January,  1865.]  LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[Vol.  L— 6 


In  a  country  like  this  there  are  few  large 
dties,  and  none  to  be  compared  in  size  or 
density  to  cities  in  the  old  country,  and  a 
few  minutes  walk  would  bring  a  person  into 
the  fields  from  any  of  them,  and  a  few  minutes 
more  bring  him  back  again ;  and  though  this 
may  not  in  the  slightest  degree  affect  the 
principles  of  the  decisions  referred  to,  it 
would  nevertheless  be  well  in  any  case  in 
which  the  facts  were  at  all  similar  to  those  in 
Taylor  t.  HumphrU^  for  those  concerned  to 
keep  in  view  t&e  different  positions  of  the 
countries,  as  one  of  the  "  circumstances  under 
which  a  guest  is  admitted  and  supplied." 


A  WORD  TO  MAGISTRATES. 

The  case  of  Connor»  v.  Darling  (reported 
in  Volume  X.  of  the  U,  C.  Law  Journal,  page 
291),  ought  to  senre  as  a  warning  to  magis- 
trates. There  was  no  imputation  of  bad  faith 
or  improper  motive  to  the  defendant,  who 
was  a  magistrate,  but  the  plaintiff  nevertheless 
suffered  by  reason  of  an  illegal  imprisonment 
on  his  warrant,  and  it  is  probable  the  defen- 
dant will  not  get  out  of  the  difficulty  under 
three  hundred  dollars  for  damages  and  costs. 

Our  readers  will  remember  the  facts  of  the 
case :  the  defendant  was  charged  with  larceny 
tnd  brought  up  on  a  warrant  before  the 
magistrate.  H^  did  not  offer  bail  or  ask  for 
an  examination,  and  the  magistrate,  under  a 
mistaken  notion  of  duty,  at  once  made  out  a 
warrant  of  commitment  for  trial,  instead  of 
bringing  the  accuser  and  accused  face  to  face 
and  taking  the  evidence  of  witnesses  in  the 
manner  pointed  out  by  the  statute  regulating 
the  duties  of  magistrates  out  of  session : 
(Con.  SUL  Can.,  cap.  80.) 

It  was  urged  for  the  magistrate  that  he  had 
some  jurisdiction,  and  was  consequently  with- 
in the  protection  given  by  the  act  for  the 
protection  of  magistrates  (Con.  Stat  U.  C, 
cap.  126},  and  the  judge  of  the  County  Court 
in  which  the  action  was  brought  felt  naturally 
embarrassed  in  this  very  peculiar  case,  and  in 
a  very  carefully  considered  judgment,  at  last, 
and  with  much  hesitation,  decided  in  favor  of 
the  magistrate ;  but  the  Court  above,  whilst 
willing  to  see  every  reasonable  protection 
given  to  m^strates,  thought  that  the  law 
would  be  in  a  singularly  unsatisfactory  state 
if  there  could  be  no  redress  for  such  an 
injury  committed  in  clear  violation  of  the 
precise  words  of  tUe  statute,  although  with- 


out any  improper  motive  in  the  person  com* 
mitting  the  injury. 

Magistrates  have  by  some  means  got  the 
notion  that  the  statute  just  mentioned  enables 
them  to  do  anything  with  impunity,  if  only 
they  act  with  honest  intentions.  Never  was 
there  a  greater  or  more  dangerous  mistake. 
The  statute,  no  doubt,  like  charity,  covers  a 
multitude  of  sins,. and  really  leaves  many  griev- 
ous wrongs  committed  by  magistrates  in  the 
exercise  of  their  great  powers  wholly  without 
redress.  But  when  a  magistrate  htas  no 
jurisdiction,  or  acts  as  in  the  case  of  Connon 
V.  Darling^  he  must  abide  the  consequence, 
for,  as  suggested  by  the  learned  judge 
(Hagarty,  J.)  who  delivered  the  judgment  of 
the  Court  of  Queen* s  Bench,  injuries  to 
liberty  and  property  committed  from  mere 
igiibrance  may  be  as  damaging  in  their 
results  as  if  committed  from  vindictive  or 
malicious  motives. 

This  case,  will,  we  hope,  make  magistrates 
careful  on  their  own  account,  when  acting 
under  any  »tatute,  to  have  the  law  before 
them,  and  to  follow  its  directions  closely; 
and  above  all  to  remember  that  the  law 
strives  anxiously  to  guard  against  illegral  im- 
prisonment, except  on  a  clearly  defined 
charge  made  out  by  witnesses  brought  face 
to  face  with  the  accused,  and  that  juries  may 
properly  give  liberal  damages  for  an  illegal 
imprisonment 


COUNTY  ATTORNEYS  AND  DIVISION 
COURT  CLERKS. 
We  are  informed  from  several  quarters 
that  the  County  Attorneys  in  Upper  Canada 
have  come  to  an  understanding  to  make  no 
allowance  whatever  to  Division  Court  clerks 
purchasing  stamps  in  quantities.  We  hope 
that  this  is  not  the  case,  for  we  think  it  would 
be  exceedingly  unfair,  and  we  fail  to  see  upon 
what  ground  it  can  be  defended.  '  By  Con. 
Stat.  U,  C,  cap.  20,  County  Attornies  were 
allowed  four  per  cent  on  fee  ftind  moneys 
passing  through  their  hands.  For  this  they 
had  to  s^  that  all  Division  Court  clerks  duly 
accounted,  and  to  report  them  if  default 
made ;  to  examine  a  number  of  accounts  each 
quarter ;  to  render  accounts  to  the  Minister 
of  Finance,  with  such  particulars  as  he  might 
require ;  to  pay  the  salaries  and  disburse- 
ments authorised ;  to  report  on  any  deficiency 
and  obtain  the  Governor's  warrant  to  make  it 
good.     Now  they  have  simply  to  send  their 
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orders  for  stamps,  and  to  hand  them  over  as 
required  and  paid  for,  to  clerks.  The  work  to 
be  done  now  certainly  seems  to  us  not  one  half 
what  it  was  before,  and  jet  there  is  one  per 
cent  increase  in  their  allowance.  "  But,"  say 
the  County  Attorneys,  "  we  have  to  lie  out  of 
the  money  paid  for  stamps  some  time,  and  the 
per  centage  is  little  enough."  Well,  so  have 
clerks  of  courts,  and  for  a  much  longer  time, 
for  they  must  have  on  hand  a  stock  of  stamps 
sufficient  to  keep  the  business  of  the  courts 
going  on,  and  generally  have  to  wait  for  the 
cost  of  stamps  till  judgment  in  a  case  is  ob. 
tained.  Now  if  we  are  rightly  informed, 
County  Attorneys  are  allowed  a  standing 
credit  with  the  Government  of  from  $300  to 
$500,  but  they  will  not  give  clerks  credit  nor 
allow  them  any  percentage  on  the  purchase 
of  stamps  in  quantities.  It  will  be  wise  46t 
County  Attorneys  to  reconsider  their  deci- 
sion, if  indeed  it  be  correct  that  they  have 
determined  to  act  as  stated,  for  the  clerks  are 
a  large  and  influential  body  of  men,  and  their 
clamor  for  justice  will  not  be  lightly  esteem- 
ed. There  is  a  certain  story  about  a  goose 
that  laid  golden  eggs,  and — verhum  $ap. 
However,  we  would  be  much  pleased  to  see 
a  proper  understanding  on  the  point  between 
these  officers,  and  at  present  do  not  desire  to 
say  anything  more.  County  Attorneys  are 
certainly  not,  we  know,  properly  paid  for 
their  services  generally;  but  in  this  parti- 
cular matter  justice  calls  for  a  fair  allowance 
to  Division  Court  clerks,  who  are  the  worst 
paid  officials  in  the  country. 


SELECTIONS. 


A  MAGISTERIAL  FOOTPAD. 

A  Continental  paper  relates  the  following 
«nri()U8  incident :  —  One  night  last  week,  M. 

M ,  a  magistrate,  when  returning  home 

thrr>ugh  a  dark  and  narrow  street,  oame  into 
Tiolent  cob  tact  with  a  passenger,  who  in- 
stantly made  off  with  all  sp^^ed.  The  judge 
immediately  felt  for  his  watch,  and  find- 
ing that  it  wan  not  in  his  pocket,  rnn 
;after  the  nnppftsed  robber  and  demanded  its 
(restitution.'  The  roan  hesitated  a  i^^oment, 
'but  at  laf^t  handed  him  a  watch.    On  arriving 

.at  home  M.  M was  aRtonished  t^  see  hie 

«wn  watch  on  a  table.  The  next  morning  he 
went  to  the  police  office,  related  his  adventure, 
and  gave  up  the  watch  which  he  had  so 
strangely  obtained  on  the  previous  evening. 
The  officer  on  duty  then  informed  the  magis- 
trate that  a  person  had  just  called  to  complain 
that  he  had  been  robbed  of  his  watch  in  the 
street  mentioned,  and  the  faoi  was  at  once 


ascertained  that  both  the  magistrate  and  the 
complainant  had  mistaken  each  other  for 
robbers. — Law  Tunes. 


ODDS  AND  ENDS.— OLD  LAW  REPORTS. 

Usley^s  case  records  an  interesting  fact  in 
the  history  of— turkeys.     Thus  it  runs : 

''Trespass.  Plaintiff  declares  that  the  de- 
fendant did  break  his  close,  and  eat  his  grass, 
&c,  cum  averiis  suUy  $ci licet,  oxen,  sheep, 
hogs,  arihus,  that  is  to  say,  turkeys.*  And  the 
Judge  in  this  case  did  not  hq)d  that  turkeys 
are  not  comprised  within  the  general  word 
aceriii^  which  is  an  old  law  word,  and  these 
fowls  came  but  lately  into  England.  And 
upon  this  it  was  directed  to  cover  Uie  damages, 
for  otherwise,  if  the  damages  shall  be  jointly 
given,  and  it  be  ill  for  this,  because  of  the 
turkeys,  for  the  reason  above  said,  it  will  over- 
throw all  the  verdict" — Clayton's  Reports. 


THE  LAW  &  PRACTICE  OF  THB 
DIVISION   COURTS. 

•     iOmtimud/rompafff  818,  FoT.  X.,  T.  a  £.  J*) 

The  requirements  of  the  rule  of  practice  in 
the  Superior  Courts  as  to  the  plea  of  **  General 
issue  by  Statute,"  are  not  in  terms  incorpo- 
rated with  the  procedure  of  the  Division  Courts, 
though  section  sixty-nine  of  the  act  ought  to 
be  adopted  and  applied  in  all  such  cases.  The 
defendant  in  a  Division  Court,  desiring  to  avail 
himself  of  a  defence  under  a  statute,  must  give 
a  notice  in  writing  six  days  before  the  trial 
(sec.  98,)  and  the  general  form  (No.  9,)  of 
**  Notice  of  defence  under  Statute,"  evidently 
contemplates  a  description  of  the  particular 
statute  under  which  the  defence  is  offered. 

The  principles  of  practice  in  the  Superior 
Courts,  applicable  to  actions  in  the  Division 
Courts,  would  therefore  demand  that  in  plead- 
ing the  general  issue,  or  not  guilty  by  statute, 
the  year  of  the  reign  in  which  the  act  of  par* 
liament  was  passed,  as  well  as  the  chapter  and 
section  of  the  act  upon  which  the  defendant 
relies,  should  be  embodied  in  the  notice  or 
stated  in  the  margin  before  the  defendant  could 
be  allowed  to  avail  himself  of  the  privil^e  o^ 
giving  any  special  matter  in  evidence  in  actions 
for  things  done  under  the  Division  Courts  Act 

The  words  in  section  194  are  very  general ; 
the  defendant  "  may  give  any  special  matter 
in  evidence,"  under  the  plea  of  **  not  guilty  by 
statute."  When  properly  pleaded  therefore, 
it  lets  in,  not  only  defences  peculiar  to  the 


•  Bf  an  error  of  the  preM  on  thii  page  "  126,  see.  13,"  la 
putfor  **ia8,a«}.n.'* 
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statute  under  which  it  is  pleaded,  but  also 
those  which  are  available  at  common  law. 
{Bom  v.  ClifUni,  11  A.  &  E.  681 ;  WilliafM  v. 
J<mes,  11  A.  &  E.  646 ;  JSagUUm  T.  Chitteridgey 
11  M.  &  W.  466.) 

Large  powers  to  adjourn  the  hearing,  to  per- 
mit either  party  in  a  Dirision  Court  suit  to 
sore  any  notice  necessary  to  enable  him  to 
enter  more  fully  on  his  defence,  are  given  by 
flection  86,  and  there  may  be  cases  when  it 
would  be  proper  to  enable  a  defendant,  who  had 
omitted  to  do  so,  to  give  notice  of  (or  plead)  the 
gmeral  issue  under  section  194,  but  in  such 
case,  and  as  one  of  the  terms,  the  judge  ought 
to  require  the  defendant  to  state  specifically 
the  gpedal  matter  or  matters  he  purposes 
giving  in  evidence. 

The  privilege  of  giving  any  special  matter  in 
eridence,  under  the  general  issue,  has  been 
strongly  impugned  as  a  violation  of  the  first 
principles  of  justice,  and  the  expediency  of 
granting  it,  to  paid  officers  at  least,  admits  of 
much  question.  When,  therefore,  a  matter 
eomes  as  an  appeal  to  the  judge*s  discretion, 
he  ought  to  take  care  that  the  plaintiff  has  fiill 
knowledge  of  the  particular  defence  that  is  to 
beset  up  against  his  claim,  when  it  comes  on 
to  be  tried. 


KAGISTBATES,  MUNICIPAL  & 
COHMOK  SCHOOL  LAW. 

K0TE3  OP  NEW  DECISIONS  AND  LEADING 
CASES. 
[Under  this  head  will  be  placed  notes  giving 
in  substance  new  decisions  relating  to  the  law 
M  it  affects  Justices  of  the  Peace,  Coroners, 
County,  Town  and  Township  Municipalities, 
School  Trustees,  Municipal  OflBcers  and  Con. 
stables,  with  occasional  reference  to  established 
cases  of  general  importance,  and  which  may 
be  called  leading  cases  on  the  branch  of  the 
law  to  which  they  refer.] 


VAQEAirr  Act— G  AMI  NO.— The  English  act  on 
this  sobject  deslgnatea  as  a  rogae  and  Tagabond 
a  perron  *•  who  plays  or  bets  io  any  street,  road 
or  highway,  or  other  open  or  pnblio  plaoe,  at  or 
vitb  anj  table  or  instrument  of  gaming  at  any 
Stae  or  pretended  game  of  ohanoe."  The  oar- 
KDt  coin  of  the  realm  was  held  not  to  b«  **  an 
inttnimcnt  of  gaming*'  within  the  statute,  and 
tb«r<>fore  that  **  pitch  and  toss"  was  not  gaming : 

(IfoUottv.  Martin,  11  L.  T.  Rep.  N.8.  872.) 


Dbmandiho  mohbt  by  tbrbats. — A  policeman, 
late  at  night,  met  prosecutor, who  had  just  parted 
from  a  prostitute,  and  told  him  that  he  must  go 
with  him  to  jail,  for  he  was  under  a  penalty  of 
£1  for  talking  to  a  prostitute  in  the  street;  but 
if  he  would  give  him  58.  he  might  go  about  his 
bosiness.  The  prosecutor  gave  him  4s.  6d.,  but 
whilst  he  was  searching  for  the  other  6d.,  the 
inspector  came.  It  was  held  to  be  no  answer  to 
the  oharge,  that  all  the  money  had  not  been  ob- 
tained. The  offenoe  was  a  larceny;  and  also 
that  it  was  a  menace  within  the  meaning  of  the 
act :  {Reff,  v.  Bobertton,  11  L.  T.  Rep.  N.8. 887.) 

8alb  or  Ihtoxioatino  Liquobs  —  Bt-law. — 
A  by-law  prohibiting  the  sale  of  intoxicating 
liquors  on  Sunday  to  all  persons,  without  except- 
ing traTellers  and  boarders,  is  iuTalid.  But  a 
by-law  prohibiting  the  sale  of  intoxicating  liquors 
to  idiots  and  insane  persons  is  good :  {In  reRo$$ 
V.  Mun.  of  York  and  Ped,  14  U.  C.  C.  P.  171.) 


Municipal  Law— Cohtbaot— "  Obbinabt  Ex* 
PXBDiTUBB."— The  plaintiff  entered  into  a  eon- 
tract  under  seal  with  a  oity  oorporation  to  con- 
struct a  main  drain  and  maoadamise  a  street. 
HsTing  done  the  work  he  sued  for  it  There 
was  no  by-law  authorising  the  contract,  ffeld, 
that  this  was  not  a  matter  of  '*  ordinary  expen- 
diture," and  that  the  plaintiff  could  not  recover ; 
and  also  that  the  fact  of  the  plaintiff  being  al- 
lowed to  go  on  without  any  intimation  that  no 
bj-law  was  passed  could  make  no  difference: 
{Cro$$  V.  Corporation  of  Ottawa,  28  U.  C.  Q.  B. 
288.) 


CoMMOB  Schools — MANDAMts  to  lkvt  Ratb 
— EsTJMATB— The  school  trustees  of  a  town 
passed  a  resolution  to  apply  to  the  oorporation 
**  for  an  appropriation  of  $8000  for  the  erection 
of  school  premises  at,  &c.*'  This  readution 
was  laid  before  the  corporation,  and  a  by-law 
was  passed  aeoordingly.  This  by-law  was  sub- 
sequently repealed  on  being  found  to  be  defec- 
tive. This  resolution  of  the  trustees  was  not 
oonstdered  by  the  oourt  a  sufficient  ettimate; 
that  preparing  an  estimate  meant  something 
more  than  resolving  to  make  a  application  for  a 
large  sum  of  money  for  erecting  school  premi- 
ses ;  and  that  there  should  be  something  to  shew 
that  proper  enquiries  and  calculations  had  been 
made,  and  that  the  sum  asked  for  was  necessary 
and  sufficient  for  the  purpose  required.  But 
it  was  held  that  the  objections  to  the  estimate 
were  cured  by  the  corporation  having  passed  a 
by-law  in  pursuance  of  it  As  the  by-law  was 
invalid,  and  the  estimate  insufficient,  the  court 
would  not  grant  a  mandamus  to  enforce  either 
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the  one  or  the  other :  {In  re  School  TVutteea  and 
Corporation  of  Sandwich,  24  U.  C.  Q.  B.  639.) 

SIMPLE  CONTRACTS  &  AFFAIRS 
OF  £V£BY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

[The  notes  of  cases  under  this  division  will 
relate  chiefly  to  mercantile  law,  contracts  of  the 
ordinary  kind  in  the  general  business  of  the 
country,  and  to  questions  of  a  general  cha- 
racter (whether  arising  upon  a  contract,  or 
upon  a  wrong  committed),  which  are  constantly 
presenting  themselves  in  the  contact  of  every 
day  life.  This  head  will  be  found  interesting 
and  valuable  to  all,  but  especially  to  business 
men.] 

ACCIDBRT  —  COMPKMSATION  POB.  —  A    CUStnm 

house  officer  was  in  the  docks  in  discharge  of  his 
duty,  when,  in  pasMog  a  warehouse,  a  bag  of 
sugar  which  was  being  lowered  fell  and  injured 
him,  but  there  was  no  evideDoe  to  show  how  the 
accident  happened.  It  was  held  by  the  Court 
that  the  accident  was  in  itself  sufficient  primd 
facie  evidence  of  negligence  to  throw  on  the  de- 
fendant the  burden  of  proof  that  it  did  not  arise 
from  negligence:  {SeoU  v.  London  Dock  Com- 
pany,  II  L.  T.  Rep.  N.S.  888.) 


Wabrantt  of  a  HoBsa. — A.  sold  a  horse  to  B. 
Before  the  sale,  A.  had  pointed  out  to  B.  a  splint 
on  the  horse.  Afterwards,  he  gave  a  written 
warranty  that  the  horse  was  sound.  The  hor^e 
subsequently  fell  lame  from  the  splint.  The 
Court  held  that  A.  was  liable  on  his  warranty, 
notwithstanding  his  communication  to  B.  before 
the  sale :  {Smith  v.  O' Bryan,  II  L.  T.  Rep.  N.S. 
346.) 


Cos-fRACT — Wakbakty. — B.  hating  inspected 
at  E.'s  warehouse  some  soap  frames,  not  put  to- 
gether, subsequently  ordered  them  by  a  letter, 
thus,  **Sir, — Please  send  to  the  above  address 
the  BIX  new  iron  frames  which  were  Hecn  yester- 
day, on  the  following  conditions,  viz  ,  they  are 
to  be  warranted  new  frames,  with  all  nuts  and 
bolts  complete,  and  to  be  delivered,  &c."  They 
were  sent  with  this  invoice,  **  Received  six  new 
iron  soap  frames,  with  nuts  and  bolts  complete 
and  perfect."  When  put  together  they  were  found 
to  leak,  and  to  be  useless  for  the  purpose  of 
making  soap.  In  an  action  on  the  alleged  war- 
ranty, it  was  held,  that  the  frames  were  to  be  fit 
and  proper  for  the  purpose  of  soap  making,  and 
that  the  facta  proved  a  warranty  to  that  effect : 
{Mallam  v.  Radloff,  11  L.  T.  Rep.  N.S.  881.  C.P.) 


Infant — Nbobssabibs. — The  plaintiff,  a  tailor, 
sued  defendant,  a  young  man  under  age,  for  a 
bill,  including  bunting  coat  and  cap,  racing 
jacket  and  breeches,  &c.,  supplied  to  him.  The 
question  left  to  the  jury  was  whether  the  articles 
were  necessaries,  and  they  found  for  the  plaintiff. 
A  new  trial  was  applied  for,  and  on  the  argu- 
ment it  was  contended  on  behalf  of  the  plaintiff 
that  as  defendant  was  wealthy  and  had  been  sent 
to  a  farmer  to  learn  agrteulture.  hunting  was  a 
natural  and  legitimate  recreation  for  him,  and 
that  the  equipments  for  bunting  were  similar  to 
pads  now  used  in  playing  cricket,  an  amusement 
allowed  by  every  body  as  proper  for  young  men. 
The  Court,  however,  did  not  see  it  in  that  lighl, 
and  said  that  unless  plaintiff  would  consent  to 
reduce  his  verdict  by  the  price  of  the  articles,  « 
new  trial  would  be  granted :  {Foster  v.  Gammon, 
9  8.  J.  102.) 

Stbamboat  Ownkbs  —  Passknobr.— A  steam- 
boat owner  who  departs  from  the  ordinary  and 
proper  method  of  landing  passengers,  is  respon- 
sible for  the  increased  danger  of  the  method  ho 
ad(Jpts:  '(Cameron  v.  MiUoy,  14  U.  C  C  P.  ii\0.) 


UPPEB  CANADA  KBPORTS. 


COMMON  PLE.A8. 


{Reporttd  hy  8.  J.  TAliX0UGH>ET,.&q.,  HA., 
cU-Lavf,  OMd  Jfiepurier  to  the  Qntrt.) 

MVNSIB  V.    McElMLBT   ET   AL. 

Division  eourl-^uri»dieiimh—Tf»t»rpUtadn'-'Title  to  land — 

Jury — Prohibttum. 
The  Jadire  of  a  dlTision  court  may,  notwithstanding  Oon 
Stain.  U.C  ch.  19,  ROC.  64,  aubfit^.  4,  vutertain  an  tr<(«r> 
pleader  application  totr/  ih«  quHition  of  property  in  fro  nIp, 
even  ttioU|{h  tht>  enquiry  niav  involv**  the  title  to  land. 
The  Jadjce  biiuMlf  muiit  decide  rach  application  without 
the  aid  of  a  Jury. 

[C.  P.,  M.  T.,  1864.] 

In  Trinity *Term  last.  O'Connor  had  obtained 
a  rule,  calling  upon  the  pitiintiff  and  John  Boyd, 
Ebquire,  junior  judf^e  of  the  ooaoty  court  of  the 
united  counties  of  York  and  Peel,  to  shew  cause 
why  a  writ  of  prohibition  should  not  issue  to 
prohibit  the  said  John  Boyd,  or  other  person 
authorised  to  hold  the  Sixth  DiTision  Court  of 
the  9aid  united  counties,  from  proceeding  to  try 
and  determine,  or  from  further  proceeding  in  a 
certain  interpleader  summons  issued  out  of  the 
lai>t  mentioned  court,  wh^^rt^by  one  Francis 
McKiuley  and  the  tsaid  William  Munsie  were 
called  before  the  said  division  court,  in  order 
that  the  claim  of  the  snid  Francis  McKinley  to 
certain  property  seized  by  one  of  the  b>iliffs  of 
the  said  diviniou  court,  uuder  prooei^s  issued  by 
the  8aid  William  Mun»ie,  out  of  the  said  division 
court,  against  the  goods  of  William  McKintey 
and  Sidney  McKinley,  might  be  adjudicated 
upon,  upon  the  ground  that  the  title  to  corporeal 
hereditaments  came  in  question,  and  the  said 
court  had  no  juri.ndiction  ;  and  why  the  sum  of 
£20  18b.  2d.,  which  the  said  Francis  McKinley 
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had  paid  ioto  the  said  diTisioa  conrt  shoald  not 
be  refunded  to  him. 

The  affidavits  shewed  that  the  propertj  Id  dis- 
pute was  the  crops  growing  on  the  eant  half  of 
lot  namber  three,  in  the  tenth  concession  of  the 
township  of  King,  which  one  PottHge,  the  bailiff, 
had  seized  in  the  month  of  June  last,  as  the 
property  of  William  McKinley  and  Sidney 
McKioley;  that  William  McKinley  had  convey- 
ed the  said  land  to  Francis  McKinley  for  a  good 
SDd  Talaable  onnsideration ;  and  that  the  crops 
belonged  to  the  said  Francis  McKinley,  who  bad 
been  in  the  continuous  possession  of  the  land 
from  the  date  of  the  conveyance  ;  that  after  the 
seizare  Francis  McKinley  gave  notice  of  his 
eUioQ  to  the  bailiff,  who,  thereupon,  caused  an 
interpleader  sammons  to  issue,  callini;^  upon 
Francis  McKintey  to  appear,  and  prove  and 
sustain  his  right  to  the  said  property ;  that  on 
the  first  day  of  July  last  he  did  appear  before 
the  said  John  Boyd,  E2iquire,  the  said  jadge, 
and,  by  Mr.  O'Brii'n,  who  acted  for  him,  object- 
ed to  the  jurisdiction  of  the  court,  on  the  ground 
that  the  title  to  land  came  in  question ;  that  a 
jury  which  had  been  summoned  at  the  instance  of 
William  Munsie  was  also  objected  to,  on  the 
ground  that  there  was  no  provision  of  law  for 
jaries  on  such  issues ;  that  Mr.  Boyd  overruled 
the«e  objections,  and  the  case  went  to  the  jury, 
who  fouod  for  Munsie ;  that  afterwards  a  new 
trial  was  granted,  on  condition  that  the  debt  Und 
costs  should  be  paid  into  court,  which  was  done. 
Daring  the  present  term.  Bull,  for  Munsie  and 
Bojd,  shewed  cause.  He  filed  affidavits  denying 
that  the  jurisdiction  bad  been  questioned,  and 
eitfi.  Denton  r.  Marthall,  7  L.  T.  N  S.  689 ; 
WaUh  V.  lonides,  22  L.  J.  Q.  B.  187;  The  Queen 
T.  Doiy,  18  TJ.  C  Q.  B  898;  RichardU  v.  Min- 
denhead  Local  Board  of  Health,  27  L  J.  Mag.  Ca. 
73;  Joteph  v.  Benry,  19  L.  J.  Q  B.  869. 

0* Connor  supported  the  rule,  and  contended 
that  in  order  to  sustain  his  claim,  Munsie  attack- 
ed the  conveyance  to  Francis  McKinley,  so  as 
to  show  that  the  title  to  the  land  on  which  the 

I  crops  were  growing  was  still  in  William  McKin- 
ley, and  thus  brought  the  title  to  the  land  in 

I  qaeatioo ;  and  that  instead  of  deciding  himself 
on  the  interpleader  matter,  the  judge  had  sum- 

I        moned  and  sworn  a  jury,  ifor  which  he  had  no 

I  authority.  He  cited  Martden  v.  Wardle,  8  Kll. 
ftBt.  695;  Thompion  v.  Ingham,  14  Q  B.  710; 
Kerken  v.  Kerken,  8  B.  &  B.  899 ;  Con.  SuU.  U. 
C.  ch.  19,  sec.  54,  subseo  4,  sec.  55,  subseo  2, 
«ecs  61,  175. 

lintor  Cameron  [amieu»  eurice),  cited  I^ainor 
T.  Holcomb,  7  U.  G.  Q  B.  648. 

J.  Wilson,  J.,  delivered  the  judgment  of  the 
conrt 
'  The  4th  subsection  of  section  64  of  the  <*  Act 

Ksptcting  the  Division  Courts  '*  provi  ie.s,  that 
tb«sp  courts  shall  not  have  juri.-diction  in  actions 
in  which  the  right  or  title  to  any  corporeal  or 
incorporeal  hereditaments  comes  in  question. 
Bat  the  175th  section  provides,  that  **  in  case  a 
claim  be  made  to  or  in  ref'pect  of  any  goods  or 
chattels,  property  or  security,  taken  in  execution, 
or  attached  under  the  process  of  any  division 
court,  or  in  respect  of  the  proceeds  or  value 
thereof,  by  any  landlord  for  rent,  or  by  any 
perjton  not  being  the  party  against  whom  such 
process  issued,  then,  subject  to  the  provisions  of 
^t  *Act  respecting  Absconding   Debtors,'  the 


clerk  of  the  coart,  upon  application  of  the  officer 
charged  with  the  execution  of  such  proce<)s,  may, 
whether  before  or  after  the  action  has  been 
brought  against  such  officer,  issue  a  summons 
calling  before  the  court  out  of  which  such  pro- 
cess issued,  or  before  the  court  holden  for  the 
division  in  which  the  i>eisure  un«ler  such  process 
was  made,  as  well  the  party  who  issued  such 
process,  as  the  party  making  snob  claim ;  and 
the  county  judge,  having  jurisdiction  in  such 
division  court,  shall  adjudicate  upon  the  claim, 
and  make  such  order  between  the  parties  in 
respect  thereof,  and  of  the  costs  of  the  proceed- 
ing, as  to  him  seems  fit ;  and  such  order  shall  be 
enforced  in  like  manner  as  an  order  made  in  any 
suit  brought  in  such  div'sion  court,  an  i  shall  be- 
final  and  conclusive  betw^^en  the  parties." 

In  this  clause  is  embodie-i  thij  important 
provision,  **  that  thereupon*' (that  is,  upon  the 
bringing  of  the  party  who  issued  the  execution 
and  the  party  claiming  the  goods  before  the  court), 
**  any  action  which  has  been  brought  in  any  of 
Her  Majesty's  superior  courts  of  record,  or  ia 
any  local  or  inferior  court,  in  respect  of  such 
claim,  shall  be  stayed;  and  the  court  iu  which 
such  action  may  be  brought,  or  any  julgo  there- 
of, on  proof  of  the  issue  of  such  summons,  and 
that  the  goods  and  chattels  or  property  or  secu- 
rity were  so  taken  in  execution,  or  upon  attach- 
ment, may  order  the  party  briuj^ing  such  action 
to  pay  the  costs  of  all  proceedings  had  upon 
such  action  after  the  is;<uing  of  such  summons 
out  of  the  division  court." 

By  the  statute  the  juriodiction  U  limited,  first, 
in  all  personal  actions  where  the  debt  or  damages 
claimed  do  not  exceed  forty  dollars,  and.  second- 
ly, to  all  claims  and  demands  of  debt,  account, 
or  breach  of  contract,  whether  payable  in  money 
or  otherwise, where  the  amount  or  balance  claimed 
does  not  exceed  one  hundred  dollars. 

If  an  action  .were  bronght  in  a  diviRion  court 
to  try  the  right  or  title  to  any  corporeal  or 
incorporeal  hereditaments,  or  if  a  personal 
action,  or  an  action  for  debt,  account  or  breach 
of  contract,  of  covenant  or  money  demand,  had 
been  brought  clearly  beyond  its  jurisdiction, 
and  attempted  to  be  maintained,  prohibition 
would  have  been  granted.  But  in  an  interplea- 
der matter,  which  is  collateral  to  the  action,  is 
the  jurisdiction  limited  7  A  quantity  of  goods, 
a  single  chattel,  a  piano  or  a  horse,  in  value 
much  exceeding  one  hundred  dollars,  may  be  the 
subject  of  dispute.  Is  there  any  doubt  of  the 
jurisdiction  of  the  division  court  judges  to  try 
whose  they  are,  in  an  interpleader  matter  ?  But 
the  jurisdiction  is  limited  in  regard  to  value  to 
forty  dollars  in  matters  of  tort,  which  a  seimre 
of  the  goods  of  B  for  the  goods  of  A.  must 
necessarily  be.  The  question  of  whose  the  land 
is,  may  arise  on  a  claim  of  a  landlord  for  rent 
from  the  bailiff,  but  the  statute  gives  express 
jurisdiction ;  or  it  may  arise,  as  in  the  case 
before  us,  on  the  question  of  whose  the  crops 
are ;  but  it  is  a  collateral  question,  arising  in  a 
matter  collateral  to  the  action.  Does  it  there- 
fore, follow  that  the  court  has  no  jurisdiction! 
There  is  no  express  limitation  of  jurisdiction  in  the 
act  in  reference  to  interpleader  mutters;  and  we 
may  gather  the  intention  of  the  Leginlature  that 
none  was  intended  from  the  fact,  that  to  enable 
a  bailiff  to  make  one  hundred  dollars  and  the 
costs  of  the  suit,  goods  to  a  much  greater  value 
must  necessarily  be  seized.     To  enable  the  judge 
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to  adjadicate  apon  claims  for  rent,  might  involTO 
the  questioa  of  title,  for  two  might  claim  for 
rent  adTerseljr  to  each  other.  The  claose  quoted, 
which  8taj8  proceedings  in  any  ooart  for  the 
alleged  wrong  in  seizing,  implies  the  right  in  the 
Jadge  to  a(yadieate  upon  rights  to  property  and 
secarities  exceeding  in  Talae  one  hundred  dollars, 
and  contains  no  provision  to  prevent  the  jadge 
from  proceeding  in  case  the  inqniry  involves  the 
title  to  lands. 

We,  therefore,  think  the  jadge  may,  in  inter- 
pleader, try  whose  the  crops  are,  although  the 
inquiry  may  biing  the  title  to  the  land  in  ques- 
tion. 

In  regard  to  the  question  as  to  whether  the 
judge  alone  is  to  adjudicate  upon  the  claim  in 
interpleader,  or  may  summon  a  jury,  or  whether 
either  party  may  summon  a  jury,  we  think 
the  directions  of  the  statute  are  plain :  **  The 
county  judgt  baring  jurisdiction  in  such  divisiou 
court  %haU  adj'udieaU  upon  the  claim.** 
.CA  new  trial  has  been  granted  by  the  DiTision 
Court  judge  Vfe  cannot  presume  he  will  act 
contrary  to  the  express  directions  of  the  statute, 
and  throw  off  the  responsibility  cast  upoh  him- 
self. But  can-  we  grant  a  prohibition  on  the 
statement  that  he  hat  once  improperly  sworn  a 
jury,  and  on  the  suggestion  that  he  may  do  so 
again  ?  We  think  not ;  and  no  doubt  the  opinion 
of  the  court  in  this  respect  will  prevent  the  irre- 
gularity in  future.  The  rule  will  be  discharged. 
Rule  discharged  without  costs. 


RECORDER'S  COURT. 
(Bflfon  the  Baoordar  of  the  a|j  of  Tonmto ) 

Im  TBI  XATTBE  OV  BlHHIT  O.    BuKI.IT. 

Aahimrtm  treatjt—f^iffitiM  fOow-BHUih  mUeeto— iUlfaf. 

rent  righta^Bobbay. 
BMy  1.  That  tha  A«hbiirton  Treaty  m  to  the  aztradltlon 
of  fogltlTe  Mooa.  and  our  acta  pMiad  to  give  oObct  to  It, 
aztand  to  British  rabjacts  flommitting  the  offenaaa  naoied 
in  tha  treaty,  In  the  territory  of  the  United  Statea,  and 
hecomlQK  fugltivea  to  Oaoada. 
Bad,  2.  That  it  is  In  the  diaeretlon  of  the  maKtatrmte  inves- 
tigating into  a  charge  under  the  treaty  agjalnat  a  parson 
accased  of  one  of  the  erimea  mentioaed  in  tha  treaty,  to 
reeaiva  evidenee  Ibr  the  deftaoai 
Bdd,  8.  That  ander  the  dreamataQeoi  of  tha  eaaa  aa  ahaw, 
aa  well  on  the  part  of  the  proaaeadoa  aa  the  defenoe.  that 
the  aoeuaed,  who  took  the  property  of  a  nonoombatant 
eitisen  by  Tiolenee  from  hia  person,  waa  guilty  of  zobbery 
and  liaUa  to  be  aarrandared  under  the  treaty. 

(ToroDto,  January  80, 186ft.) 
The  prisoner,  Bennet  O.  Burley,  was  charged 
with  a  robbery  from  the  person  of  Walter  0. 
Ashley,  of  b  $20  treasury  note  of  the  United 
SUtes,  in  use  in  the  said  Sutes  as  current  lawful 
money  thereof 

The  robbery  was  charged  to  have  been  com- 
mitted in  the  State  of  Ohio,  one  of  the  United 
States  of  America,  on  the  nineteenth  day  of  Sep- 
tember, 1864. 

The  charge  was  preferred,  before  the  Recorder 
of  Toronto,  against  the  prisoner,  under  the  laws 
in  force  in  this  prorince  respecting  the  treaty 
between  her  Majesty  and  the  Unite<l  States  for 
the  apprehension  and  extradition,  amongst  others, 
of  persons  charged  with  the  commission  of  the 
crime  of  robbery  within  the  jurisdiction  of  the 
Mud  United  Sutes. 

From  the  eridence  for  the  prosecution,  it  ap- 
peared that  at  the  time  of  the  committing  of  the 


acts  complained  of,  tIs.,  the  19th  September, 
1864,  and  for  some  time  prerious,  ciril  war  ex- 
isted between  the  Confederate  States  of  America 
and  the  Ignited  States  of  America.  Johnson's 
Island  is  in  Sandusky  Bay,  two  miles  from  the 
city  of  Sandusky,  in  the  State  of  Ohio,  one  of  tha 
United  States  of  America,  and  is  a  military  post 
of  the  goTemment  of  the  United  States,  harin|c 
a  military  prison,  reported  and  understood  to 
contain  between  two  and  three  thousand  Confede- 
rate prisoners  of  war,  and  haTing  the  United 
States  war  ressel  Michigan  guarding  the  same. 
Ashley,  the  complainant,  was  a  resident  of  tha 
city  of  Detroit,  in  the  State  of  Michigan,  and  a 
citizen  of  the  ITnited  States,  and  owner  jointly 
with  other  citisens  of  the  United  States  of  an 
American  steamer  called  the  PhUo  Purtona,  an 
ordinary  freight  and  passenger  boat,  running 
between  the  city  of  Detroit  end  the  city  of  San- 
dusky, touching  occasionally  at  the  Canadian 
ports  of  Windsor,  Sandwich  and  Amherstburg. 
Ashley  was  clerk  on  the  boat  Whilst  she  was 
at  her  dock  at  Detroit,  on  the  erening  of  the  1 8th 
September,  the  prisoner  Burley  had  an  intenrievr 
with  him  on  board, 'by  which  it  was  arranged 
that  Barley  should  be  a  passenger  in  her  next 
morning,  for  Sandusky,  with  three  of  his  friends, 
who  were  to  be  taken  on  at  Sandwich.  The  next 
day,  being  the  19th  September,  Burley  came  on 
as  a  passenger  at  Detroit,  and  his  three  friends  at 
Sandwich.  They  had  the  address  and  manners 
of  gentlemen.  On  the  arriral  of  the  boat  at 
Amherstburg,  about  twenty  men  roughly  dressed 
eame  on  boaid  and  took  passage  for  Sandusky, 
paying  their  fare.  The  only  baggage  brought  on 
board  here  was  an  old  trunk,  which,  as  after- 
wards appeared,  contained  revolrers  and  axes. 
At  about  four  o'clock,  and  after  the  boat  bad 
touched  at  Kelly's  Island,  in  the  Sute  of  Ohio, 
and  had  proceeded  southerly  about  two  miles  to- 
wards Sandusky,  baring  ab  .at  eighty  passengers 
on  board,  thirty  of  whom  were  ladies,  the  pri- 
soner Burley  appeared  on  deck,  armed  with  s 
reToIver,  at  the  head  of  about  twenty-fire  per- 
sons, who  then  armed  themselves  each  with  two 
large  reroWers,  and  some  with  axes,  from  tha 
old  trunk,  and  took  forcible  possession  of  tha 
boat  and  made  prisoners  of  all  on  board.  Borlay 
threatened  the  life  of  Ashley  if  he  refused  to 
submit.  A  person  called  Bell,  who  took  a  leading 
part  with  the  prisoner,  came  up  to  Mr.  Niohol, 
the  mate  of  the  boat,  enquired  if  he  had  charge, 
and  said  to  him  that  as  a  Confederate  officer 
he  seised  the  boat  and  made  hini.  prisoner.  It 
was  declared  among  the  party  that  the  ohject  in 
seising  the  boat  was  to  enable  them  to  capture 
the  Michigan^  and  to  release  their  friends,  tha 
prisoners  at  Johnson's  Island.  The  prisoner 
caused  to  be  thrown  orerboard  a  portion  of  the 
pig-iron  freight  lying  on  the  main  deck,  of  which 
there  were  thirty  tons,  also  a  sulky.  The  iron 
might  have  interfered  with  the  movements  on 
that  deck.  The  passengers  had  been  assured  that 
they  should  not  be  injured.  Ashley  had  told 
some  of  the  ladies  that  rebels  had  oaptnred  tha 
boat  Subsequently  this  armed  party  arrired 
with  the  boat  at  MiJdlebass  Island,  in  the  State 
of  Ohio,  and  there,  under  the  command  of  the 
prisoner,  captured  the  Itland  Queen,  an  American 
steamer,  making  her  fast  to  the  Phih  Parto 
and  making  prisoners  of  all  on  board,  including 
some  twenty  fire  unarmed  United  States  soldiers, 
and  had  them  all  brought  prisoners  on  board  the 
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Pkih  Pirton$,  Here  a  promise  of  secreey  for 
twenty  foar  hoars,  m  to  what  had  oeeurred,  was 
exacted  from  the  ladies,  and  an  oath  to  that  effeet 
from  the  male  passengers— all  of  whom  were 
then  liberated  and  pat  ashore.  They  were  not  pre- 
Tented  from  taking  their  baggage,  and  it  did  not 
appear  that,  beyond  their  imprisonment,  any  one 
of  them  had  been  molested  or  his  effeets  inter- 
fered with.  Here  the  prisoner  and  Bell  went  to 
Ashley,  in  the  cabin  of  the  Philo  PortonSt  and 
holding  their  roToWera  in  their  hands,  demanded 
his  money.  In  peril  of  his  life  he  took  from  his 
pocket  a  roll  of  bills,  amongst  whieh  was  the  $20 
bill  in  qaestion,  and  whieh  bills  the  prisoner  and 
Bell  took.  They  then  also,  in  like  manner,  took 
aboot  $10  more  foand  in  the  drawer,  oonsisting 
partly  of  silver.  All  of  this  money  was  the  pro- 
perty of  Ashley  and  bis  co-partners,  owners  with 
him  of  the  FhUo  Faritnu,  Ashley  was  then, 
abont  nine  o'clock  at  night,  pat  ashore  at  Middle- 
biss  Island.  The  Philo  Partont,  with  the  Itland 
Qtuen  fastened  alongside,  at  once  steered  for 
Sandosky.  After  proceeding  for  aboat  half  an 
boor  they  set  the  Itland  Queen  adrift,  it  was  said 
KMiled.  They  were  then  distant  from  Sandusky 
ibont  foarteen  miles,  by  the  rente  they  were 
porsning.  Nichols,  the  mate,  who  had  been  de- 
tuned in  the  hold  a  prisoner  for  two  or  three 
hoars  after  leering  the  iaiand,  was  then  called 
Dp.  He  foand  that  they  had  got  the  boat  into  a 
pond.  Subneqnently  he  was  directed  to  steer  for 
Detroit  RiTer.  He  obserred  »  Confederate  flag 
OB  board.  The  wind  was  high.  It  was  said 
aaongst  the  party  that  they  intended  taking  the 
Mtdiigan^  if  they  conld,  bat  that  they  had  not 
Bide  moch  by  their  coming  down.  Some  of 
Niehols'  clothes  had  been  taken  by  them.  On 
retaming  np  the  Detroit  River,  one  of  the  party 
nid  it  was  well  for  some  of  the  vessels  then  near 
by  that  they  were  In  Canadian  water,  as  other- 
vise  they  would  have  boarded  them.  Some  of 
them  asked  Nichols  if  a  banker  did  not  reside  at 
Groese  Isle.  He  replied  yes,  that  one  Ives  did. 
It  was  then  aaid,  if  it  had  not  been  so  late  they 
vonld  have  gone  and  robbed  him.  The  boat  was 
next  morning,  at  Sandwich,  abandoned  by  the 
party,  and  some  of  its  farniture,  wbioh  had  been 
renoved  on  shore,  was  also  found  there. 

At  the  close  of  the  ease  for  the  prosecation, 
the  prisoner  asked  an  adjournment  in  order  to 
proeare  testimony  on  his  behalf,  and  denied  on 
oath  the  fact  of  baring  committed  the  robbery. 
To  this  the  proeeoniion  objected,  contending  that, 
ander  the  treaty  and  the  acts  passed  to  give  it 
effeet.  the  Recorder  was  not  to  try  the  case,  but 
merely  to  inquire  as  to  probable  csnse.  The  Re- 
eorder  held  that4ie  was  bonnd,  under  the  autote, 
to  receive  eridenee  as  to  **tbe  truth  of  the  charge," 
iad  admitted  the  evidence. 

Oo  behalf  of  the  prisoner,  evidenoe  was  given 
of  his  beioga  BriiiKb  bom  subject  of  her  Majesty. 
He  bad  been  at  the  city  of  Richmond,  in  the 
State  of  Virginia^  one  of  the  Confederate  States 
of  America,  in  May,  1868,  also  in  February  and 
March.  1864,  then  appearing  in  the  uniform  of  a 
Coafederate  soldier,  having  a  badge  of  military 
rank ;  also  of  the  fact  of  a  military  prison  exist- 
ing at  Johnaon's  Island,  containing  from  two  to 
three  thousand  Confederate  priKoners  of  war, 
end  of  one  of  the  prisoners  therein  in  September 
being  then  aware  of  an  anticipated  movement 
open  the  place  for  their  relief.  A  document, 
B&der  the  official  seal  of  the  Department  of  Sute 


of  the  Confbderate  States  of  Amerioa,  signed  by 
Jefferson  Davis  and  by  Judah  P.  Benjamin,  Sec- 
retary of  State,  dated  at  the  city  of  Richmond, 
24th  December,  1864,  was  proved.  This  instru- 
ment recognises  the  prisoner  as  an  acting-master 
in  the  navy  of  the  Confederate  States  of  America, 
and  alleges  that  to  him,  in  September  last,  had 
been  confided  an  enterpriae  for  the  taking  of  the 
steamer  Michigan  and  the  release  of  the  prisoners 
at  Johnson's  Island,  and  that  such  enterprise  had 
been  authorised  by  the  Confederate  Government, 
and  it  closed  in  these  words  :->•*  And  I  do  far- 
ther make  known  to  all  whom  it  m«y  concern, 
that  in  the  orders  and  instructions  given  to  the 
officers  engaged  in  said  expedition  they  were 
specially  directed  and  enjoined  to  abstain  from 
violating  any  of  the  laws  and  regalations  of  the 
Canadian  or  British  authorities  in  relation  to 
neatrality.  and  that  the  combination  necessary 
to  effect  the  purpose  of  said  expedition  must  be 
made  by  Confederate  soldiers,  and  suoh  assist- 
ance as  they  might  (you  may)  draw  from  the 
enemy's  country."  A  document  under  the  offioial 
seal  of  the  Secretary  of  the  Navy  of  the  Confed- 
erate States,  signed  by  the  Secretary,  S.  R.  Mal- 
lory,  was  proved.  It  certified  a  copy  of  an 
appointment  of  the  prisoner,  September  11th, 
1864,  to  the  office  of  an  Acting-master  in  the 
Confederate  navy. 

This  dosed  the  eridenee  for  the  defence. 

M.  Q,  Cameron^  Q  C,  for  the  prisoner, 
claimed  his  discharge  from  custody,  and  con- 
tended that  the  Ashhorton  Treaty  in  no  way 
applied  to  British  subjects ;  but  admitting  that 
it  did,  argued  that  the  prisoner  had  done  no 
more  than  exercise  a  belligerent  right,  for 
which  he  had  the  authority  of  the  Government 
of  the  Confederate  States,  and  that  whether  the 
act  was  in  the  first  instance  aothorised  by  that 
Government  or  subsequently  adopted  by  it.  the 
prisoner  as  a  mere  political  refugee  was  not 
within  the  Treaty.  He  cited  Wheaton's  Inter- 
national Law.  6  Bdn.  179;  1  Black.  Com.  187; 
Brown  v.  United  States,  8  Cranoh   188. 

S  Richards,  Q.  C,  for  the  United  States, 
contended  that  what  the  prisoner  did  was  to  com- 
mit robbery,  and  was  not  justifiable  a^  an  act  of 
war,  and  could  not  be  and  was  not  in  fact  ratified 
by  the  Government  of  the  Confederate  States. 
He  cited  Wheaton,  part  4,  cap  2,  s  4,  5.  p.  591 
to  696,  last  ed. ;  Halleck,  p.  412,  427,  456,  457, 
468;  8Phill.more.p.  74;  Vattel,  cap.  8,  p.  166, 
868.  859;  Reg.  v.  IHrnan,  10  L.  T.  N.  8.  499. 

Robert  A.  Harrieon^  for  the  Canadian  Govern- 
ment, argued  that  Boriey  and  those  with  him 
had  violated  the  neutral  territory  of  Canada, 
and  could  not  therefore  be  allowed  to  say  in 
the  courts  of  that  country  that  what  he  did 
were  acts  of  legitimate  warfare,  that  under 
any  circumstances  the  property  of  non-combat- 
ants in  time  of  war  waa  protected;  that  the 
taking  of  such  property  by  riolence  from  the 
person  was  robbery,  and  that  evidence  if  any, 
to  excuse  the  act,  couM  only  be  weighed  beford 
a  jury  in  the  tribunals  of  the  foreign  country. 
He  cited  Two  Brothtre,  8  C.  Robinson.  164; 
Imcaa  V.  Bunee,  4  Am  Reg.  98 ;  In  re  Anderson, 
11  U  C,  C.  P.  60;  Reg.  v.  Tivnan,  10  L  T  N. 
S.  499;  In  re  Bennett,  11  L  T.  N.  S.  488;  In 
re  Kaine.  14  Howard  U.  S.  103, 187  ;  the  case  of 
the  Che*apeake  in  Nova  Scotia;  the  case  of 
McLeod,  6  Webster's  Works,  247,  S.  C.  25  Wen- 
dell, 488. 


12— Vol  I.] 


LOCAL  COURTS'  t  MUNICIPAL  GAZETTE.  [January,  I860. 


DuQOAN,  Recorder. — Od  behalf  of  the  prieoner 
it  18  urged — first*  thai  being  a  British  subject, 
he  is  not  within  the  proTisions  of  the  Extradi- 
tion Treaty ;  second,  that  before  and  at  the 
time  of  the  committing  of  the  acts  charged  as 
the  robbery,  war  existed  between  the  United 
States  of  America  and  the  said  Confederate 
States ;  that  encb  act  was  one  which  tfae  prisoner, 
then  engaged  in  a  belligerent  enterprise,  had  by 
the  law  of  nations  a  right  to  commit. 

With  regard  to  the  first  point  the  language  of 
the  treaty,  as  recited  in  our  Act  22  Vic,  chap. 
80,  of  the  Consolidated  Statutes  of  Canada,  is 
as  follows: — **That  Her  Majesty  and  the  said 
United  States  should,  upon  mutual  recognition 
by  them  or  their  ministers,  officers  or  authori- 
ties, respectively  made,  deliter  up  to  justice  all 
persons  who,  beiog  charged  with  the  crime  of 
murder,  or  piracy,  or  arson,  or  robbery,  or  for- 
gery, or  the  utterance  of  forged  paper,  commit- 
ted within  the  jurisdiction  of  either  of  the  high 
coDtrHcting  parties,  should  seek  any  asylum  or 
be  found  within  the  territories  of  the  other." 

The  terms  employed  are  plain  and  most  com- 
prehensive, embracing  all  persons,  without  ex- 
ception or  qualification  of  any  kind.  What 
persons,  in  the  words  of  the  treaty,  are  to  be 
given  up  ?  Expressly  **  all  persons  who  being 
charged,"  &o.  That  the  treaty  includes,  and 
was  intended  to  include,  without  exoeption,  all 
persons,  irrespective  of  country  or  nation,  I  en- 
tertain no  d^obt,  and  therefore  hold  that  the 
priHoner,  on  the  ground  of  his  being  a  British 
bobject,  is  not  exempt  from  its  proTisions. 

Then,  as  to  the  existence  of  war,  I  consider 
the  existence  of  war  proved.  This  important 
itaius  is  by  the  Supreme  Court  of  the  United 
States  of  America,  in  the  judgment  given  on 
March  19tb.  1863.  in  the  ca^^e  of  the  Hiawatha 
and  Amy  Warwick,  distinctly  recognixed  to  be 
that  of  the  contending  parties.  And  I  do  not 
say  that,  taking  into  account  the  whole  proceed- 
logs  of  the  prisoner,  as  shown  in  the  evidence 
for  the  prosecution,  it  may  not  be  justly  pre- 
sumed that  he  was  engaged  in  the  enterprise 
which  he  and  others  acting  with  him  profes- 
sed. But  I  do  say  that  it  appears  clear  to 
me,  upon  the  evidence,  that  the  priMoner^s 
arrangements  for  the  alleged  enterprise,  the  col- 
lecting of  men  and  arms,  were  clande  tinely 
made  in  this  country,  and  were  partially  acted 
upon  within  this  country,  by  proceeding  from  it 
direct  with  these  men  and  arms  into  the  adjoiuing 
territory  of  the  United  States  of  America,  and 
that  therein,  and  by  these  means,  acts  of  hostility 
and  violence  were  waged  upon  its  non-combatant 
inhabitants — this  country  being  happily  at  peace 
and  in  amity  with  the  United  States  of  America 
and  with  its  people.  I  consider  the  above  acts 
a  flagrant  violation  of  the  public  law  and  a  gross 
injustice  done  to  our  country. 

Then  as  to  the  taking  from  Ashley  of  his 
money  by  violence,  and  the  putting  him  into 
peril  of  his  life,  the  avowed  obj(*ct  of  the  alleged 
enterphs<e  was  the  release  of  the  prisoners  at 
Johnson*s  Islind.  Johnson's  Islaod  is  in  the 
State  of  Ohio,  and  far  away  from  the  scene  of 
war  and  warlike  hostilities.  The  country  around 
is  the  abode  of  non-combatant  people,  engaged 
in  the  ordinary  peaceful  avocations  of  every  day 
life,  and  it  was  through  this  country  and  amongst 
these  people  that  the  alleged  enterprise  was  at- 
tempted to  be  carried  out.     Would  it  be  lawful 


for  the  belligerent  enemies  of  the  nation  to 
which  theae  people  belong,  simply  on  the 
ground  of  being  such  enemies,  without  any  ne- 
cessity for  the  acts  by  violeaoe,  and  at  the  peril 
of  the  lives  of  these  people,  to  despoil  them  of 
their  effects  and  plunder  them  at  will  ?  It  is 
said  by  writers  on  international  law  that  by  the 
modern  usage  of  nationa,  which  has  now  ac- 
quired the  force  of  law,  private  property  on  land 
is  exempt  from  confiscation,  with  the  exception 
of  such  as  may  become  booty  in  special  cases, 
when  taken  from  enemies  in  the  field  or  in 
besieged  towns,  and  military  contributions  lev- 
ied upon  the  inhabitants  of  the  hostile  terri- 
tory. It  is  not  pretended  that  the  prisoner 
committed  the  act  complained  of  under  any  of 
the  cireumstanoe>4  suggested.  Ashley,  when  de- 
prived of  bis  money  by  violeooe,  and  at  the  peril 
of  his  life,  was  to  the  knowledge  of  the  prisoner 
such  a  non-combatant  as  I  have  described. 
If  the  prisoner  on  the  oooasion  in  question  had 
an  absolute  right,  without  necessity  of  any  kind, 
then  to  take  Ashley's  money  at  the  peril  of  his 
life,  wonld  he  not  equally  have  had  the  right  in 
like  manner  by  violence  to  despoil  of  his  money 
and  effects  every  other  non-combatant  United 
Sutes  citisen  whom  he  might  happen  to  meet  and 
choose  to  attack  under  colour  of  carrying  out, 
or  because  of  being  engaged  in,  a  belligerent 
enterprise?  I  do  not  find  that  such  a  right 
exists,  or  is  sanctioned  by  the  code  of  Christian 
and  enlightened  nations. 

I  have  herein  endeavoured  to  give  all  the  facts 
and  circumstances  material  on  this  proceeding, 
and  I  have  now  to  state,  in  conclusion,  that  I 
find  and  determine  that  the  evidence  taken  be- 
fore me,  according,  to  the  laws  of  this  Province, 
on  the  charge  of  robbery  here  preferred  against 
the  prisoner,  Bennett  G.  Burley,  would  justify 
the  apprehension  and  committal  for  trial  of  the 
said  Bennett  G.  Burley,  according  to  the  laws 
of  this  Province,  for  the  said  roblicry,  if  the 
same  had  been  committed  in  this  Province. 

Order  for  committal 


COUNTY  COURTS. 
(Before  the  County  Court  Judge,  at  Goderlch.) 

Thomas  t.   Gracb. 

Siib§eriptian/ar  diaritabU  purpoiej. 
Liability  where  purponea  partly  earried   into  effn;!  with 
koow ledge  of  subM-ritier,  though  do  c< 'n^id'T-ition  anfUt- 
dtfDtly  stated  1q  the  heading  of  the  Hub-ocrlptluo  list. 

[October  Term,  1864.] 

This  was  an  action  for  the  amount  of  a  sub- 
scription for  building  a  church  and  rectory  in 
Goderiob.  The  deiendaut  signed  a  i«ubscription 
list  fur  the  sum  claimed.  The  he»idiiig  of  the  list 
was  in  these  words:  *' We,  the  uuiiertsigned,  do 
hereby  severally  promise  and  agree  to  pay  to  F. 
W.  Thomas,  £^q■,  agent  of  the  Ban kof  Montreal, 
in  Godericlf,  the  bums  set  opposite  uur  ref^peotive 
names,  for  the  purpose  of  building  no  Episcopal 
church  and  rectory  in  the  town  of  Goderich." 

The  action  was  defended  on  the  ground  that 
the  church  and  rectory  had  not  been  built,  and 
that  therefore  defendant  wam  not  liable,  he  hav- 
ing subHcribed  for  both  purposes,  and  was  not 
a  couftentiug  party  to  the  money  being  disposed 
of  for  one  of  the  purposes  only. 
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It  WAS  proved  hy  the  •▼idence  of  the  plaiotifTs 
witnesses  that  it  had  been  agreed  at  a  general 
mc«ting  of  the  snbaeriben  to  baild  the  rectory 
first,  and  that  the  list  was  intended  to  form 
ptrt  of  the  fund  intended  for  the  bailding  of  the 
chnreh  and  rectory,  and  that  the  rest  of  the 
oooey  required  was  to  be  raised  in  other  ways. 
The  defeodaot  was  proved  to  have  been  present  at 
this  meeting.  A  number  of  the  other  subscribers 
bad  paid  their  sabaoripitons. 

No  erideoce  was  given  on  behalf  of  defendant. 
A  Donsoit  was  asked  for,whieh  however  was  not 
gnated,  bat  leave  was  reserved  to  move  in  term. 
It  wa«i  It'ft  to  the  jury  to  say  whether  the  promise 
msabtained  in  good  faith,  and  whether  the  posi- 
tion of  refusing  to  pay  was  or  was  not  only 
afterwards  assumed  by  the  defendant,  and  that 
the  promise  wsB  binding  if  there  was  a  part 
performance  of  it,  with  the  defendant's  knowl- 
ed^.  And  some  other  observations  were  made 
to  the  jury,  which  sufficiently  appear  in  the 
JQiizmept     A  verdict  was  found  for  the  plaintiff. 

Cdmeron,  in  October  term,  obtained  a  rule  nitii 
to  enter  a  nonsuit  pursuant  to  the  leave  reserved, 
an  the  following  grounds : 

ht.  That  the  promise  set  out  in  the  declaration 
is  nudum  p/xefum,  and  not  enforceable  at  law. 

2od.  That  the  consideration  and  contract  set 
out  ID  the  declaration  is  not  stated  or  proved  in 
the  evidence.  The  allegation  in  the  declaration 
ia,  that  in  consideration  that  Watson  and  others 
voold  severalty  subscribe  and  promise  the  de- 
fendnDt  to  pay  to  the  plaintiff  one  hundred 
dolian  each,  for  the  purpose  of  building  an 
Epiiwopai  ehuieh  and  rectory,  the  defendant 
protfii^ed  to  pay  him  one  hundred  dollars  for 
that  parpofie,  whereas,  in  fact,  the  promise  (if 
any)  proved  by  the  plaintiff  was  a  separnte  and 
diitioct  promise,  by  each  of  the  persons  named 
Id  the  declaration  to  the  plaintiff,  to  pay  him  the 
sua  of  one  hundred  dollars  each,  and  not  a 
promise  by  one  of  them  to  pay  the  plaintiff,  as  is 
alleged. 

8rd.  That  there  is  no  evidence  of  any  kind 
that  the  plaintiff  incurred  any  loss  or  diimnge, 
or  sahjpcted  himself  to  any  chnrge  or  obligation, 
atthe  iiistHnoe  of  the  defendant,  with  respect  to 
the  .«nhject  QiAtter  of  the  suit. 

4th.  That  the  written  or  pHnted  contract 
produeetl  by  plaintiff  on  the  trial  dues  not  sus- 
tain the  declaration,  and  that  no  other  evidence 
was  or  eaald  be  given  to  suiitain  such  declaration. 
That  in  f^ct  the  oral  evidence  offered  and  given 
hy  pUlntiff  clearly  established  that  there  was 
ao  «acb  consideration  for  defendant's  alleged 
promise  as  that  set  out  in  the  declaration. 

5tb.  ThAt  plnintiff^s  evidence  clearly  proved 
that  the  building  a  church  and  rectory,  was  the 
coBwder-tina  for  which  defend;iut,  and  others 
BSttei  in  the  said  declaration,  promi:)ed  to  pay 
the  Hfiiount  !«et  opposite  to  their  names,  and  that 
in  fact  no  church  was  built  nor  even  commenced, 
*Dd  that  the  building  of  sucit  church  was  a 
eoD-ii:ion  precedent  to  the  defendant's  being 
caM  VQ  to  pay  any  sum. 

^th.  Or  why  there  shoul  1  not  be  a  new  trial 
▼itboai  costs,  or  with  qohU  to  abide  the  event, 
on  Uie  gruouds,  that  the  verdict  xa  contrary  to  law 
4od  ttvitlence,  and  for  misdirection. 

Mr.  Cameron  cited  Morrow  v.  Buft,  8  E  & 
B-7o8;  A\iU  t.  Ralcliffe,  10  Ad  ^  Ell.,  N  S. 
316:  Strtet  V.  Blay,  2  B.  &  Ad  4o6  ;  Biker  v. 
^fli^iwa,  14  U.C.C.  P.  414 ;  Sinclair  v.  Bowlet, 


9  B.  &  C.  92 ;  Reid  t.  Rann,  10  B.  k  G.  488 ; 
Elliott  T.  Hewitt,  11  U.  C  Q  B  292;  Cutter  y, 
Powell,  6  T.  R.  820 ;  2  Smith's  L.  C.  0. 

MeDertnott  shewed  cause,  citing  Elliott  ▼. 
Bewitt,  11  (J.  C.  Q.  B.  292 ;  Ta>ioron  Evidence, 
1570;  Cbitty  on  Contracts,  47.  He  contended 
that  the  evidence  waa  not  wrongly  received  and 
that  the  oontract  was  complete  in  its  inception. 

CooPKB,  Co.  J  — The  misdirection,  as  stated, 
was  this.  That  the  jury  had  been  told,  that  if 
defendant's  conduct  was  such  as  to  lead  them  to 
believe  that  the  defendant  sanctioned  the  build- 
ing of  a  rectory  first,  then  they  niij^ht  find  for 
the  plaintiff;  whereas  this  was  not  part  of  the 
issue,  nor  in  any  way  in  qnention. 

I  did  charge  to  that  effect,  and  am  still  of 
opinion  that  it  was  a  proper  way  of  putting  the 
case  to  the  jury. 

Again,  that  the  Judge  told  the  jnry  that  if  the 
defendant's  conduct  was  not  such  as  to  pot  the 
plaintiff  on  hi;'  guard,  that  if  both  buildingti  were 
not  completed  he  would  not  pay;  then  they 
might  find  for  the  plaintiff. 

8ome  observations  of  this  kind  were  msde  in 
the  course  of  the  charge,  snd  I  still  think  they 
were  fully  warranted,  if,  as  I  uhall  have  occasion 
to  observe,  the  part  performance  of  the  intended 
consideration  has  any  thing  to  do  with  the  ques- 
tion of  the  defendant's  responsibility. 

It  is  further  objected,  that  the  jury  should 
have  been  charged  that  •*  if  defendant  subscribed 
for  building  a  church  and  rectory,  and  if  the 
church  waa  not  built^  nor  commenced,  nor  any 
liabilities  incurred  on  account  of  it,  to  find  the 
issue  on  the  second  plea  in  favor  of  der'endant." 

I  did  charge  somewhat  to  the  effect  which  the 
learned  counsel  contends  I  should  have  done, 
and  distinguished  the  issues,  leaving  the  jury  to 
take  their  own  cotirse,  and  expected  a  verdict  on 
that  is«ne  for  the  defendant ;  out  the  issue  does 
not  go  to  the  whole  cause  of  action,  and  the 
verdict  the  other  way  would  only  affect  th 
question  of  costs,  and  I  do  not  feel  nt  liberty  to 
grant  a  new  trial  on  that  ground  alone.  The 
counsel  on  both  sides  do  not  appear  inclined  to 
consent  to  any  alteration  of  the  verdict,  and,  if 
my  juigment  is  correct,  it  must  stand  or  fall  as 
it  is,  upon  all  the  issues,  and  nn  alteration  of 
the  verdict  on  the  one  issue  is  not  usked  for 
by  the  rule. 

Again,  it  is  contended  that  the  jury  should 
have  been  told,  that  if  defendant  subscribed  for 
the  purpose  of  building  a  church  and  rectory, 
and  if  the  plaintiff  and  others,  without  defendant's 
sanction,  agreed  to  apply  tho  fir^t  $2,400  nub- 
scribed  towards  building  a  rectory,  then,  if  the 
church  was  not  commenced,  nor  any  liabilities 
incurred  on  account  of  it,  to  find  the  third 
plea  for  the  defendant. 

It  was  not  at  all  necessary  to  charge  the  jury 
in  that  way,  unless  the  law  is  such  th  it  the  de- 
fen<iant  is  entitled  to  have  the  first  part  of  hU 
rule,  for  the  entry  of  his  nonsuit,  made  absolute. 

The  declaration  states,  that  -Mn  consideration 
that  J  as  Watson,  Thomas  B  Van  Every,  Charles 
Wttrr,  and  other  persons,  would  severally  sub- 
scribe and  promise  the  defendant  to  pay  to  the 
plaintiff.  &c.,  &c.,  &c.,  for  the  purpose  of  build- 
ing an  Episcopal  church  and  rectory  in  the  town 
of  Goderich."  The  defendant  promised  to  pay, 
and  the  declaration  goes  on  to  aver  that  all  things 
necessary  were  done  to  entitle  the  plaintiff  to  re- 
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cover  the  amoant  sabscribed.  There  was  no  de- 
murrer to  this  declaration.  It  is  not  neoessarj 
to  go  farther  than  this  statement  in  the  declara- 
tion to  dispose  of  the  question,  whether  the  action 
is  maintainable  upon  the  two  simple  facts,  name- 
ly, that  the  subscription  list  was  signed,  and  part 
of  the  work  done  with  the  knowledge  and  without 
the  objection  of  the  defendant.  He  clearly  no- 
tified the  contractor  that  he  would  not  be  res- 
ponsible as  a  member  of  the  committee ;  but 
there  is  no  evidence  that  he  sought  to  escape 
from  his  obligation  as  a  contributor,  because  the 
work  was  not  begun  as  he  thought  best,  or  for 
any  other  reason. 

Elliott  T.  Hewitt  is  cited  to  show  that  this  con- 
tract set  up  is  good  and  could  be  sued  upon  at 
once,  irrespectiTC  of  any  other  circumstances, 
and  it  is  conceded  that  unless  this  is  the  case  this 
action  must  fail.  For  this  Tiew  both  counsel 
relied«upon  the  law  laid  down  by  the  late  Sir  J. 
B.  Robinson,  namely,  **that  nothing  is  plainer 
and  better  settled  than  that  where  a  sum  is 
agreed  to  be  paid  *  *  ♦  *  *  for 
certain  work  to  be  done,  the  party  may  insist 
upon  having  the  work  done  before  he  pays." 
This  view  of  the  law  was  not  disputed,  and  was 
admitted  to  be  in  perfect  accordance  with  the 
case  of  Cutter  r.  Powell.  But  it  is  more  difficult 
to  say  whether  these  cases  do  or  do  not  apply. 
That  the  mere  signature  to  the  subscription  list 
is  a  nudum  pactum  I  have  no  doubt  Sitting  in 
other  courts,  I  have  often  decided  so  and  see  no 
reason  to  change  my  view.  No  consideration 
whatever  is  expressed,  no  time  is  named  for  pay- 
ment, and  the  object  of  the  intended  payment  is  ' 
expressly  a  mere  charity.  It  is  simply  a  Tolun- 
tary  promise,  to  result  in  a  voluntary  payment, 
or  a  refusal,  which  may  under  some  circumstan- 
ces be  a  refusal  to  pay  a  debt  of  honor,  and  under 
other  circumstances  a  refusal  to  pay  a  debt  which 
conscience  would  nat  require  one  to  pay.  Bat 
as  a  matter  of  strict  law,  which  is  all  that  I  ad- 
minister here,  it  does  not  constitute  a  binding 
contract.  Hence  the  well  known  practice  of 
taking  promissory  notes  at  the  same  time  as  the 
subscription,  and  which,  being  soon  passed  off  to 
a  contractor,  who  is  an  **  innocent  purchaser," 
the  amounts  are  recovered.  Building  committees 
often  adopt  this  practice  in  order  to  avoid  such 
difficulties  as  present  themselves  in  the  case  be- 
fore us.  This  case  is  not  within  Elliott  v  Hewitt^ 
or  any  case  cited  under  Cutter  v.  Powell.  The 
defendant  is  no  contractor  under  Mr.  Thomas, 
or  dealer  with  him,  nor  in  any  way  connected 
with  him  in  any  such  privity  as  to  bring  him 
within  those  cases.  He  does,  however,  promise 
to  pay  some  money  for  certain  purposes.  To 
those  purposes  the  other  part  of  the  fund,  sub- 
scribed and  paid  by  others,  is  devoted.  This 
forms  an  ample  consideration  for  the  promise,  if 
it  was  with  his  knowledge.  This  knowledge  is 
proven  by  the  fact  that  he  warned  the  contractor 
that  he  was  not  one  of  the  acting  committee,  but 
only  a  contributor.  True,  he  does  not  seem  to 
have  been  present  at  the  little  meetings  which  the 
witnesses  dignify  by  the  name  of  committees — 
which  met  at  a  private  house  where  the  vestry 
could  not  meet,  and  to  which  the  contributors 
are  not  pretended  to  have  been  asked,  and  where 
many  of  them  would  have  felt  some  diffidence 
about  going,  even  had  they  been  asked,  and 
where  the  property  of  the  vestry  seems  to  have 
been  subjected  to  the  ordeal  of  amateur  acts  of 


parliament,  to  be  submitted  to  the  Legislature,  t 
suppose,  and  which  have  never  been  seen  by  the 
very  corporation  that  owns  the  property  to  be 
affected,  nor  by  the  subscribers,  whose  mooej 
has  gone  to  the  very  proper  purpose  of  erecting 
a  rectory  for  the  pastor  of  the  oldest  congrega* 
tion  in  the  counties.  But  there  stands  the  name 
to  the  subscription  list ;  there  stands  the  rectory 
built  with  the  knowledge  of  the  defendant,  out  of 
the  funds  paid  by  the  other  eontribators.  The 
consideration  is  ample.  The  scheme  did  not 
break  down.  A  great  deal  of  the  work  has  been 
done,  and  in  law  it  does  not  rest  with  any  one 
to  say  but  that  the  rest  will  be,  though  some 
most  important  work  may  have  to  be  done  by 
the  vestry,  under  the  Temporalities  Act,  before 
any  other  funds  can  be  acquired  in  the  manner 
spoken  of  by  one  of  the  witnesses*  If  the  scheme 
did  not  break  down,  but  was  proceeded  with,  so 
far  that  part  of  the  fruits  are  reaped ;  then  the 
one  subscriber  is  as  liable  as  the  other,  and  the 
payments  made  by  the  witnesses,  together  with 
the  work  performed,  afford  the  consideration  I 
speak  of.  The  argument  as  to  the  incomplete 
character  of  the  contract,  as  appearing  in  the 
beading  and  signing  only,  would  only  apply  if 
nothing  more  had  been  done.  It  is  not  snfficieot 
to  say  that  the  proceedings  of  the  committees, 
behind  the  back  of  the  vestry,  were  utterly  irre- 
gular and  could  be  got  rid  of  by  a  proceeding 
elsewhere.  The  disposal  of  church  property  by 
an  act  of  parliament,  never  submitted  to  or  dealt 
with  by  the  vestry  under  the  statute,  may  be  a 
very  puerile  thing  to  attempt;  but  that  does 
not  prevent  the  cashier,  as  he  appears  to  be,  of 
this  very  list  of  contributors,  from  claiming  to  be 
reimbursed  that  which  he  would  not  have  ex- 
pended but  for  the  promise  of  the  contributors, 
of  whom  the  defendant  is  one ;  and  the  contractor 
who  gave  his  evidence  does  not  state  that  he  re- 
mains unpaid,  and  if  he  is,  it  is  most  likely  that 
this  plaintiff  or  the  committee  will  pay  him. 

I  think  the  verdict  was  right,  except  as  to  the 
issue  referred  to,  and  as  to  that  I  cannot  inter- 
fere.    The  verdict  was  right  on  the  merits,  and 
the  law  is  with  the  plaintiff  upon  all  the  facts. 
Rule  discharged. 


COBBESPOKDEKCE. 

Division  Courts  —  Jurisdiction  —  Action  for 
Rent. 

To  THB  Editors  or  ths  Local  Coubts*  Gazbttk. 

Gentlemeo, — Will  yoa  oblige  a  subsoriber 
by  answering  the  following  question  : — 

Can  an  action  for  "  rent,''  be  entertained  in 
the  Division  Court,  or  is  it  necessary  to  bring 
an  action  in  the.  County  Court,  on  account 
of  rent  being  an  incorporeal  hereditament  7 — 
See  sub-section  4,  section  54,  D.  C.  Act. 
Tours,  &c., 

"One  in  Doubt." 

Kingston,  Jan.  11,  1865. 


[An  action  of  assumpsit  for  use  and  occu- 
pation, or  of  debt  for  rent,  can  no  doubt  be 
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brought  in  a  DiTisioD  Coart.  The  title  to 
land  does  not  neceesarily  come  in  question  in 
sneh  an  action.  Similar  words  are  found  in 
the  English  County  Courts  Act  to  those  in 
sec  54,  snb-seo.  4  of  our  Act ;  and  it  has 
Derer  been  questioned  that  the  Courts  had 
cogDisanee  of  the  action  for  rent  in  ordinary 
esses.]— Ene.  L.  C.  G. 


SUUuU  labor — Apportionment 
To  TBI  Editobs  ofthb  Local  Courts'^Gazitti. 
Sirs,— I  am  requested  by  our  Township 
Cooncil  to  ask  your  opinion  on  the  following 
qoestion : — Can  the  Municipal  Council,  in 
apportioning  statute  labour,  place  one  indi- 
Tidoal  on  two  diTisions  to  work  a  portion  ^of 
his  labour  on  each,  proTided  he  is  not  called 
OD  to  work  more  days  than  the  law  requires, 
each  division  passing  his  own  property.  An 
answer  in  your  next  issue  will  oblige, 
Yours,  truly, 

ROWLBT  KlLBORN, 

Clerk  Tp,  CUnton,  Co,  Lineoln, 


[We  think  the  Council  have  the  power  of 
80  regulating  the  performance  of  the  statute 
liboar  of  the  iodiTidual  referred  to. — Eos. 
L.C.G.] 


BEVIEWS. 


The  Iksoltbmt  Act  of  1864,  with  Tariff, 
Notes,  Forms,  and  a  Full  Index.  By 
James  D.  Edgar,  of  Osgoode  Hall,  Barrister- 
at-Law.  Toronto:  Rollo  k  Adam,  Law 
Poblishers,  Ring  Street  East,  1864. 

This  little  volume  must  command  an  exten- 
STe  circulation.  The  Act  which  it  contains, 
tnd  which  it  explains  in  annotated  form,  is  as 
jet  little  nnderstood,  and  many  are  interested 
io  the  speedy  and  correct  understanding  of  it 

To  attempt  a  comment  upon  an  Act  which 
bas  only  b^n  a  short  time  m  operation,  in  the 
ibseuce  of  decisions  to  guide  in  its  interpreta- 
tion, is  no  doubt,  as  the  compiler  states,  **  a 
hftzardous  undertaking.*'  But  we  have  care- 
^7  examined  bis  notes,  and  find  that  he  has 
creditably  acquitted  himselt  Some  of  bis 
notes  are  of  necessity  speculative ;  but  the 
greater  part  of  them  are  practical. 

The  note  to  s.  2,  as  to  persons  entitled  to 
DakeTolontary  assignments,  is  well  considered 
vid  carefully  written ;  and,  so  far  as  we  can 
jadge,  the  conclusion  at  which  the  coihpiler 
ttHves  is  undoubtedly  correct  His  note  to 
^  3)  sub-sec.  2,  as  to  me  meaning  of  the  word 
"trader/*  is  one  of  the  best  on  that  subject 
t^  we  have  seen  in  any  work  of  a  similar 
^d  to  the  one  before  us.  We  have  not  space 
to  transcribe  these  notes,  or  we  should  be  glad 


to  do  so  for  the  information  of  our  readers  and 
as  good  examples  of  what  they  who  become 
purchasers  of  this  work  may  expect  to  receive. 
The  two  notes  to  which  we  have  referred  are, 
perhaps,  the  iSost  elaborate  in  the  work ;  but 
there  are  many  others  no  less  valuable  for 
learning,  and  as  repositaries  of  decisions  early 
and  late  bearing  upon  the  points  suggested. 
We  have  been  agreeably  surprised  to^nd  to 
what  a  late  period  the  compiler  has  brought 
down  his  cases.  We  observe  reference  to  cases 
reported  in  current  volumes  of  the  Law  Times 
ReporU  and  Jurist ;  and  at  pages  85  and  81 
we  find  noted  the  decisions  of  his  honor  Judge 
Logic  in  BtigweU  v.  Thompson  and  Worthing 
ton  V.  Taylor^  as  reported  in  10  U.  C.  L.  J. 
804,  806. 

This  book,  for  the  purposes  of  the  Upper 
Canada  lawyer,  is  more  suitable  than  that  of 
Mr.  Abbott,  which  was.  reviewed  by  us  in  our 
last  issue  of  the  Law  Journal.  It  would  be 
well  for  all  who  can  do  so  to  become  possessed 
of  both ;  but  those  in  Upper  Canada  who 
require  one  only  cannot  hesitate  to  prefer  the 
work  of  Mr.  Edgar.  Those  in  Lower  Canada 
who  require  one  onlv  will  have  as  little  hesita- 
tion in  choosing  Mr.  Abbott's  work.  This 
might  naturally  be  expected.  The  laws  of 
Upper  and  Lower  Canada,  in  regard  to  civil 
rights  are  so  essentially  different  in  their 
origin,  that  works  in  relation  thereto,  written 
in  either  section  of  the  Province,  must  partake 
largely  of  the  peculiarities  in  law  of  that  section 
in  which  it  is  compiled.  Hence  in  Mr.  Abbott's 
work  will  be  found  many  references  to  French 
law  of  as  little  service  to  the  practical  lawyer 
of  Upper  Canada  as  many  of  Mr.  Edgar's  refer- 
ences to  English  decisions  will  be  to  the  prac- 
tical lawyer  of  Lower  Canada. 

We  are  disappointed  with  the  Tariff  of  Fees 
framed  by  the  judges  of  the  superior  courts  of 
Common  Law  and  Chancery  in  Upper  Canada, 
as  compared  with  the  Tariff  framed  by  their 
brethren  in  Lower  Canada,  published  in  Mr. 
Abbott's  work.  Upon  turning  to  Fees  to 
Counsel  in  the  Upper  Canada  Tarifi^  we  read 
as  follows : — 

OOUMBBL. 

*'  Fee  on  arguments,  examinations,  and  ad- 
vising proceedings,  to  be  allowed  and  fixed 
by  the  judge  as  shall  appear  to  him  proper 
under  the  circumstances  of  the  case." 

If  there  were  only  one  judge  in  Insolvency 
the  rule  might  not  be  very  objectionable.  But 
when  we  reflect  that  there  are  more  than  thirty, 
of  different  degrees  of  liberality,  having  differ- 
ent views  as  to  amounts  of  fees  that  ought  to 
be  paid  to  counsel,  we  have  little  hope  that 
there  will  be  anything  like  uniformity.  Perhaps 
there  is  no  subject  upon  which  even  the  judges 
of  the  superior  courts  so  little  agree  as  on  Uie 
fees  proper  in  amount  for  counsel,  and  certainly 
no  subject  more  distasteful  to  them  than  appli- 
cations for  counsel  fees.  Whenever  thev  can 
they  throw  upon  the  master  the  responsibility 
of  settling  the  quantum  of  fees  to  be  paid  to 
counsel.     We  have  known  one  judge  e^ejoartd 
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to  allow  and  to  order  a  counsel  fee  of  $50  to 
counsel  for  defendants  at  a  Chancery  hearing 
postponed  at  instance  of  plaintiffs  owing  to 
absence  of  witnesses,  where  nothing  was  done 
beyond  opposing  the  application.  We  know 
other  judges  who  would  as  soon  sign  warrants 
for  their  own  committal  to  close  custody  as 
make  such  ^n  order  under  such  circumstances. 
We  do  not  undertake  to  say  who  is  right  and 
who  is  wrong.  We  simply  advert  to  the  fact  to 
shew  how  differently  men  high  in  authority 
view  remuneration  to  counsel.  This  being 
so,  it  is  hopeless  to  effect  a  uniformity  of  prac- 
tice in  this  matter  among  county  judges, 
chosen  from  different  sections  of  the  country, 
and  who  have  little  communication  with  each 
other  in  matters  appertaining  to  their  ofiBce. 

We  have  looked  cursorily  through  the  Tariff 
of  Fees  for  solicitor  or  attorney  as  between 
party  and  party,  aiid  also  as  between  attorney 
and  client  It  is  in  detail,  and  appears  to  be 
framed  in  a  fair  and  liberal  spirit  There  are, 
however,  many  proceedings  authorized  in  the 
Act  to  be  done  by  attorneys  and  solicitors  for 
which  no  remuneration  is  fixed  by  this  Tariff. 
But  it  such  cases  it  is  declared  that  the  charges 
are  to  be  the  same  *'''  as  for  like  proceedings  in 
the  Tariff  of  the  superior  courts."  The  ana- 
logy afforded  is  a  proper  one,  and  if  closely 
followed  will  mee^  the  expectations  of  those 
w^ho  framed  the  Tarifi^  and  of  those  for  whose 
benefit  it  is  intended.  So  fees  to  sheriff  and 
witnesses  are  to  be  the  same  as  in  proceedings 
in  the  superior  courts.  The  fees  to  clerks  are 
apparently  unobjectionable.  So  the  fees  di- 
rected to  be  paid  to  the  **  Fee  Fund," 

We  understand  that  Mr.  Edgar^s  work  was 
for  a  long  time  delayed  in  order  to  enable  hini 
to  present  the  Tariff  of  Fees  to  his  read.  rs. 
He  could  not  have  done  without  it  The  Act 
without  it  was  incomplete.  Now,  however, 
the  volume  contains  all  that  is  necessary  to 
make  it  a  useful,  complete,  and  reliable  man- 
ual of  our  insolvency  law.  Not  the  least 
valuable  part  of  it  is  the  thorough  index  at  the 
end  of  the  work.  A  book  without  an  index  is 
a  casket,  more  or  less  valuable,  without  a  key. 
Mr.  Edgar  has  done  good  service  by  furnishing 
to  his  patrons  an  index  which  is  not  merely 
very  full  but  most  skilfully  prepared.  It  is 
not  every  man  who  is  capable  of  preparing  a 
good  index.  We  could  name  more  than  one 
standard  legal  work  which  is  shamefully  de- 
fective in  respect  to  its  index.  The  value  of  a 
good  index  to  a  work  of  practical  utility  cannot 
be  over  estimated,  and  we  are  glad  to  announce 
that  Mr.  Edgar  has  not  been  unmindful  of  this 
element  of  ^lue  in  the  book  before  us.  The 
mechanical  execution  of  the  work  is  also  all  that 
can  be  desired,  and  reflects  credit  upon  the  en- 
terprising publishers — Messrs.  Rollo  &  Adam. 

The  work  is,  by  permission,  dedicated  to  the 
Honourable  William  Henry  Draper,  C.  B., 
Chief  Justice  of  Upper  Canada,  as  a  slight 
tribute  to  those  varied  talents  that  adorn  his 
high  position.  No  man  in  Upper  Canada  is  so 
deserving  of  the  honour.  K  the  judges  whose 
duty  it  will  be  to  administer  the  provisions  of 


the  Act,  while  in  the  discharge  of  their  duties 
end^vour  to  emulate  the  patient  industry, 
dignity,  affability  and  learning  of  the  Chief  Jus- 
tice, much  good  will  be  accomplished  through- 
out the  several  counties  of  Upper  Canada. 

INSOLVENTS. 

Btrohridge  1  Botbaxn Bnmtlbrd. 

Sidney  Smitli  .^ ...^.  Pwterboro*. 

Jamph  Jamn  InicHs Bnntfbrd. 

Hvnry  Wilkinsoa Brmniford. 

Amo*  James  Fl»ber  Peterboro*. 

George  P.  BrewHter Mootreal. 

Hiram  Sed^wtck Peterboro*. 

John  Strut  hem Bnntford. 

Itobert  H.  Gai>dD«r  BayficM. 

George  8.  PIckHI  ^..»  Belleville. 

JohoG  McNen^ton    Tp.  Whitby. 

Remy  A  Co Montreal. 

Bemuel  Trvln  Woodntoik. 

Hngh  Hlher Tomnta 

H.  R.  Macdonald  Hamilton. 

Kdgar  A  Mel«lll Hamilton. 

Donovan  Sill Tp  Frvderlckabnrgb. 

Harahall  P.  RoUin Kapanee. 

Oveo  S.  Roblin Newburgh. 

T.  MvCroaaon   Toronto 

Robert  J.  Hamilton Hamilioo. 

Hilton  Davla  Uamilion. 

(lb  be  enntinued.) 

APPOINTMENTS  TO  OFFICE. 

QUbEN  8  OOUNSBL. 

NuBiTT  KtRCROPFsa,  Albbet  pRQfCB,  JoBiT  RoA7,  and 

Bdwabd  D.  Blaks,  of  Ogoode  Hall,  KaqnircB,  Barrlsiers-at' 

L^w,  to  be  Qiieeu'a  Ouonael  lu  Upper  Canada.    (GaaeiUid, 

Deoembor  31,  lbti4.) 

NOTARIES  PUBLIC. 

Juuvs  p.  Bucks,  of  Ottawa,  Kaqaire,  Barrleter-at-Lav* 
to  be  a  Notary  Public  in  Upper  Canada.  (Uaaetted,  Deoem, 
ber  31, 1864 ) 

Jousr  Cook,  of  Newmarket,  Enquire,  to  be  a  Notary  Pablie 
in  Upper  CaoadA.    (Gaa«tted.  I>df«mber  31,  1864.) 

H  A&aKM  lOTTLN,  of  I'aiia,  hsqalra,  Bdrrietrr-at'Law,  to  be 
a  NoUiy  Public  iu  Upper  Cauada.    Gasett«rti,  Dec  31,  lb64.) 

ISSUERS  OF  PASSPORTS. 

JoBBPB  WiLSoa.  of  SauU  Ste.  Marie,  Eaqnire,  and  Alojtxo 
B.  Dama,  of  Brock  ville,  Emialre,  to  Issue  Patieporte  and  Car* 
tificattfB  to  Briii>«h  SabJ(*ci8,  about  to  tratel  ta  foreign  parta. 
(Oaaetted,  December  3,  lbi)4. 

Datio  Bdriv.  of  Colioorj^,  Fredibick  Jho.  Pekbtox,  of 
Cltiton,  Uuou  KiCHABMoit.  of  Woodstock,  Johr  Twigo,  Of 
Pieton,  WiLUAM  Grakt.  of  St.  Catharines,  Chas.  E  Pcolbt, 
of  Chatham,  John  Alkxandkr.  of  Barrie,  II.  K.  SA!(DERB,of 
Port  Hope.  Jo«PU  R.  Brow.h,  of  Dunnrille,  and  Hauvml  8. 
Macdomksll,  of  Windsor,  Eaqnlrai,  to  isane  Paaapurta  and 
Certificates  to  BrttiMh  8uUi««U  about  to  traT«l  in  FuieigB 
Parta.    (tiaaettHi,  Deenmbur  31, 1864.) 

TO  COBRESPONDENTS. 

"05B  III  Doubt,"  uodt»r  •*  Correspondence,'*  page  14; 
"  Rowley  Kilborw,  Clerk  Tp.  CUmUm,  Cb.  Lvnorin,'*  und« 
**  Ourrespondence,'*  page  16. 
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NOTICE. 

Owbiffio  fhedda^  ttol  ktu  MWwiWaMy  toJbm  ftaot  in flba 
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haAmmba^  ^  thai  m^  fur  wkUh  Ou^  d$  mat  wlak  to 


HUNICIPAL  GAZETTE. 
TEBBtTABY.  1866. 

THE  KECENT  CHANGES. 

We  have  most  flm>rabl6  MoooDta  from  all 
qtartere  of  the  reception  of  the  La/w  Journal 
ud  the  Local  Oowrti  Oa/tkiU^  and  have  every 
reason  go  fiur  to  be  gatisfled  with  the  result 
of  oar  ezertion«. 

*  Some  ftur  there  are  amongst  the  magistracj 
ttd  munidpal  bodies^hat  seem  to  labour  under 
the  impreeaion  that  it  Is  quite  out  of  the  power 
of  any  mortal  to  add  anything  to  their  stock 
of  knowledge,  and  so  long  as  they  hare  the 
^'CoDSotidatod  Statutes,"  which  they  fondly 
ioagine  ocmtsui  all  the  law  on  every  subject, 
they  think  they  cannot  go  wrong.  The  less 
nch  p«^e  TtuM/ff  know  the  more  they  think 
fteyknow.  Fortunately  the  localities  blessed 
with  such  luminariea  are  few,  and  there  ap- 
petTB  to  be  a  growing  desire  on  the  part  of 
those  connected  with  magisterial  and  muni- 
dptl  duties  to  use  every  means  of  increasing 
their  stodc  of  infbrmatbn.  The  first  Judges  in 
the  land  find  it  neecBsary  to  keep  themselves 
veil  posted  in  the  current  law ;  and  it  is  an 


invariable  Ihct,  that  those  who  know  most  are 
always  the  persons  most  anxious  to  learn 
more. 

The  Council  of  the  County  of  Simcoe  have 
taken  the  lead  in  this  respect  amongst  the 
municipalities.  They  have  with  commend- 
able enlightenmentand  liberality  ordered  seve- 
ral copies  of  both  publications  for  the  use  of 
the  County  Council,  and  two  copies  of  the 
Local  Oo^tUt  GantU  for  the  use  of  each  local 
municipality  in  the  County.  We  venture  to 
promise  that  it  will  not  be  money  thrown 
away.  Certainly  not  if  we  can  help  it 
What  will  be  useful  for  one  county  will  be  of 
the  same  advantage  to  another,  and  we  hope 
to  find  this  example  followed  by  the  minority 
of  the  other  County  councila  in  Upper  Canada. 

We  have  every  reason  to  believe,  and  are 
extremely  glad  to  be  able  to  say  so,  that  the 
changes  that  have  been  made  have  met  with 
such  general  approbation  firom  persons  of  in- 
fluence and  intelligence. 


MAGISTRATE'S  MINUTE  BOOK. 

Many  years  ago  the  writer  heard  the  late 
Chief  Justice  of  Upper  Canada  censure  a  mag- 
istrate for  not  keeping  minutes  of  his  official 
acts  and  proceedings. 

The  powers  and  duties  of  Justices  of  the 
peace  are  most  extensive  and  varied,  and  it  is 
no  less  important  for  themselves  than  the 
general  public,  that  some  record  should  be 
preserved  of  every  application  to  them,  and  of 
every  proceeding  before  them.  The  magis- 
trate's court  should  not  form  the  only  excep- 
tion to  the  rule  requiring  regular  entries  to  be 
made  of  all  business  coming  before  courts  of 
Justice.  This  rule  is  rigidly  enfol*ced  in  the 
highest  as  well  as  in  the  lowest  court  of  civil 
judicature  in  the  Province ;  and  magistrates, 
with  their  large  criminal  Jurisdiction,  ought 
more  especially  to  observe  it  What  would 
be  thought  of  a  business  man  who  kept  no 
day-book  or  journal — an  agent  who  kept  no 
diary  of  his  doings  ?  Why,  that  he  must  be 
an  ignorant  person,  or  culpably  indifferent  and 
careless.  Tet  we  believe  it  to  be  the  fact  that 
not  one  magistrate  out  of  ten  keeps  any  minute 
of  his  official  doings. 

It  is  not  by  way  of  complaint  but  as  a 
warning  that  we  draw  attention  to  this  matter, 
and  urge  upon  magistrates  the  necessity  of 
attending  to  the  duty  referred  to.  It  is  not 
enough  that  they  have  the  informationB  or  other 


18— VoL  L] 


LOCAL  COUBTS'  &  MUNICIPAL  GAZETTE.         [Febniary,  1865. 


pftpers  before  them,  by  refismng  to  which  they 
may  possibly  get  some  clue  to  what  has  been 
done.  3iery  application  made  and  every  act 
done  should  he  briefly  noted. 

Thus:  a  party  prefers  a  charge  for  felony, 
and  the  magistrate  thereupon  issues  a  warrant 
Afterwards  he  issues  summonses  to  witnesses, 
hears  the  charge,  and  commits  the  alleged 
offender  to  a  court  of  Quarter  Sessions  for 
trial,  and  then  sends  the  papers  to  the  County 
attorney.  This  would  require  the  following 
entries  to  be  made,  with  the  proper  dates : — 

(1)  Of  taking  the  information  on  oath,  issuing 
the  warrant,  and  to  whom  and  when  dehyered 

(2)  Of  issuing  the  summonses,  and  to  what 
witnesses.  (8)  Of  the  hearing,  the  sending 
for  trial,  the  names  of  parties  entering  into 
recognizances  to  appear  and  prosecute,  and 
the  amount  in  which  they  were  bound.  (4) 
Of  sending  the  papers  to  Uie  County  attorney. 
And  so  with  regard  to  all  other  matters — ^the 
magistrate's  note  book  shewing  briefly  all  his 
transactions  as  a  magistrate. 

In  villages  the  magistrates  employ  a  clerk, 
and  when  that  is  the  case,  even  more  care  is 
required  in  keeping  such  a  book  by  the  clerk ; 
and  there  need  be  no  hesitation  in  saying  that 
a  derk  who  is  unable  to  keep  his  note  book  of 
proceedings  properly  posted  up,  is  quite  in- 
competent for  the  more  important  duties  of 
his  office. 

The  suggestion  made  will,  we  trust,  com- 
mend itself  to  magistrates.  The  plan  is  simple 
and  easily  carried  out,  and  the  gentleman  who 
feels  himself  incapable  of  doing  it  ought  to  put 
this  question  to  himself— If  I  am  not  able  to 
keep  a  simple  minute-book  of  proceedings,  can 
I  conscientiously  hold  an  office  in  the  exercise 
of  which  I  may  either,  for  preliminary  enquiry 
or  final  adjudication,  be  required  to  investigate 
nearly  every  crime  known  to  the  law,  and  to 
conduct  such  investigation  at  times  and  in  a 
manner,  squaring  not  only  with  the  broad 
principles  of  justice,  but  with  spedal  enact- 
ments laid  down  for  my  guidance  ? 


WHAT  IS  AN  ABBITRATORr 

Is  an  arbitrator  the  agent  and  advocate  of 
the  person  who  names  him  to  settle  a  dispute 
employed  to  protect  and  fVirther  the  interests 
of  his  client,  or  is  he  a  judge— bound  in  hon 
our  and  conscience  to  decide  impartially  and 
righteously,  "without  fear,  &vour  or  affec- 
tion," and  according  to  the  truth  of  the  case^ 


without  reference  to   its   bmng  adverse  or 
fikvonrable  to  the  perscm  appointing  him  f 

Some  may  smOe  at  the  simplicity  whidi 
asks  such  a  question.  All  upright  and  intel- 
ligent men  will  answer  that  the  latter  defini- 
tion alone  describes  the  arbitrator  proper,  and 
that  the  former  only  suits  the  ignorant  or  dis- 
honest man  appointed  to  a  duty  for  whidi  he 
is  wholly  unfit 

We  believe  that  by  the  mass  of  our  people 
the  true  position  of  an  arbitrator  is  utterly 
misunderstood.  The  common  mode  of  settling 
a  dispute  is  '*to  leave  it  to  two  men.**  Eadi 
disputant  appoints  '*his  firiend,"  whom  he 
fully  expects  to  look  wholly  to  his  interests,  to 
object  to  everything  that  bears  against  him, 
and  to  consent  to  nothing  that  may  pre|udioe 
him,  and  the  firiend  so  appointed  is  generally 
too  ready  to  do  all  this  most  fiuthfiilly.  His 
opponent  does  just  the  same,  and  instead  of 
two  honest  men  sitting  down  to  dedde  up- 
rightly and  impartially  on  the  facts,  without 
reference  to  the  parties,  we  have  two  advocates 
each  striving  with  might  and  main  to  stand  by 
the  man  who  named  him,  and  with  no  chance 
of  making  an  award  except  by  calling  in  some 
third  person,  at  increased  expense,  to  turn  the 
scale  in  fitvour  of  one  or  the  other. 

Now  almost  uni^iersal  as  this  is  in  practice, 
it  is,  to  say  the  least  of  it,  a  monstrous  perver- 
sion of  plain  duty.  An  arbitrator,  no  matter 
by  whom  appointed,  is  to  all  intents  and  pur- 
poses a  judge,  and  if  he  be  an  honest  man  and 
know  his  duty,  he  should  feel  as  much  shocked 
at  leaning  to  one  side  or  the  other,  or  fiivour- 
ing  one  man  above  the  other,  as  he  would  be 
if  he  sawa  judge  i^  court  exhibiting  &vour  or 
partiality.  But  this,  the  only  true  and  honest 
view  of  an  arbitrator's  duty,  seems  to  be  little 
understood. 

Numerous  instances  have  occurred,  and  are 
occurring  among  us,  of  the  strange  misoonoep- 
tion  that  prevails.  Arbitrators  are  heard  talk* 
ing  of  "their  dients,"  meaning  those  who 
named  them,  just  as  the  lawyer  speaks  of  Uie 
person  who  retained  his  services.  Men  in 
good  social  podtioo,  who  would  be  highly  in- 
dignant at  the  imputation  of  dishonesty  or 
ignorance,  so  speak,  and  what  is  worsen  so  act 
on  arbitrations,  not  seeking  even  to  disguise 
their  advocacy  of  their  client's  interests;  and 
yet  beyond  all  shadow  of  doubt  such  men  are 
dther  wholly  ignorant  of  their  dntiea  or  too 
dishonest  to  regard  their  proper  performanoa 
instances  are  known  of  sudi  men  admitting 
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that  they  barguned  for  a  commission  or  per 
oentige  on  whaterw  amonnt  they  could  get 
awizded  to  the  *'  client"  I  Between  each  snd 
the  jadge  who  takes  a  bribe  to  pervert  his 
judgment,  there  is  no  moral  distinction  what- 
enr. 

Awards  have  been  made,  intelligible  on  no 
principle  dedudble  by  an  impartial  mind  firom 
the  ftcts  in  eridenoe.  In  the  case  of  contests 
between  indiyidualsand  public  companies,  the 
results  are  sometimes  ludicrous,  were  it  not 
for  the  serious  consequences  inrolved.  Com- 
pensation has  been,  before  now,  awarded  for  a 
strip  of  land  to  an  amount  exceeding  what  any 
man,  in  his  senses,  would  give  as  the  price  of 
the  whole  property  from  which  the  strip  was 
taken.  But  these  instances  are  of  rare  occur- 
rence compared  with  the  numberless  cases 
between  individuals  occurring  daily  through- 
OQt  the  country. 

Besides,  men  dead  to  the  plainest  dictates 
of  duty,  are  generally  too  much  alive  to  their 
own  mterests.  The  one  is  fluently  the  effect 
of  the  other.  Men  who  scruple  not  to  gain  all 
th^  cin,  honestly  or  dishonestly,  for  those 
who  employ  them,  seldom  forget  themselves. 
Tbe  ocmsequence  is,  in  many  cases,  not  only 
iwaids  outrageously  unjust,  but  saddled  with 
hitge  bills  of  costs  in  the  shape  of  arbitrators* 
fees,  modestlj  assessed  by  the  arbitrators 
themselves. 

Itiswell  to  call  attention  to  this  state  of 
tfaingg.  We  believe  there  are  many  really 
bonest  and  respectable  men  who  misconduct 
themselves  as  eurbitrators  from  mere  ignorance 
of  doty.  The  prevailing  idea  seems  to  be  that 
an  ^  ezperienoed"  arbitrator's  duty,  as  it  gen- 
erally is  his  practice,  is  on  the  one  side  to  get 
the  largest  possible  sum  of  his  friend,  if  the 
friend  be  seeking  compensation,  or  on  the 
other  hand  if  the  friend  be  resisting  payment, 
to  strive  hard  to  reduce  the  amount  to  the 
smallest  sum,  or  to  resist  it  altogether. 

The  evil  is  one  of  a  most  serious  kind,  and 
any  person  who  can  soooeed  in  attracting 
pnUie  attention  to  it  will  deserve  the  thsnks 
of  aiL  As  a  large  portioo  oC  the  evil  results 
from  misconceptioD,  it  is  only  necessary,  so 
br  as  honest  mind  is  coooeiiMd,  to  ezphun 
the  tme  position  of  the  case.  The  legislature 
ii  constantly  providing  for  the  settlement  of 
diiputes  by  arbitration,  and  it  is  of  the  highest 
iaportaooe  that  men  should  rightly  under- 
itaad  that  an  arbitrator  is  not  an  advocate  or 
a  partiian  bound  to  stand  by  his  dient|  but 


that  he  is  a  judge,  bound  to  decide  with  rigid 
impartiality,  and  that  if  he  &vour  one  side 
more  than  another,  or  needlessly  heap  ex- 
penses on  either  party  to  the  reference,  he 
does  not  act  the  part  of  an  honest  man. 


POUND-KEEPERS. 


Section  869  of  the  Municipal  Institutions 
Act  (Con.  Stat  U.  G.  cap.  54,)  gives  power  to 
the  council  of  every  township,  city,  town  and 
incorporated  village  to  pass  by-laws  (not  being 
inconsistent  with  the  act  relating  to  cruelty  to 
animals),  for  providing  sufficient  pounds,  for 
restraining  the  running  at  large  of  any  aninuds 
and  impounding  them,  and  for  the  sale  of 
them  if  not  redeemed  within  a  certain  time, 
or  if  the  damages,  fines  and  expenses  are  not 
duly  paid;  for  appraising  the  damages  done 
by  any  aninuds  trespassing,  and  for  determin- 
ing the  compensation  for  services  rendered  in 
carrying  out  the  act  As  a  general  rule  many 
of  the  municipalities  in  Upper  Canada  have 
taken  advantage  of  the  powers  granted  to  them 
in  this  section.  However,  where  no  by-law 
has  been  passed  under  section  859,  the  regu- 
lations contained  in  section  860  are  to  be 
foUowed. 

The  act  respecting  cruelty  to  animals,  which 
is  referred  to  in  section  859  is  to  be  found  in 
the  Con.  SUt  of  Canada,  chap.  96.  This 
statute,  and  any  township  regulations  on  the 
same  subject,  must  therefore  be  kept  in  view 
in  drafting  a  by-law  under  this  section.'  Sec- 
tion iB60,  moreover,  is  binding  in  all  cases  not 
otherwise  specially  provided  for  by  a  by-Utw, 
and  its  provisions  may  at  the  same  time  serve 
as  a  valuable  formula,  so  to  speak,  from  which 
to  draft  by-kws  containing  the  whole  or  part 
of  its  provisions,  and  adding  thereto  such 
clauses  as  may  be  considered  necessary  or  ad- 
visable in  any  particular  locality  or  for  any 
peculiar  drcumstanoes  that  might  have  arisen 
or  may  be  likely  to  arise. 

A  pound-keeper  is  a  public  ottaea  discharg-. 
ing  a  public  duty.  As  reuMtfked  by  a  learned 
judge,  *'  The  pound  ia  ihfi  custody  of  the  kw, 
and  tiie  pound-keeper  is  bound  to.  talte  and 
keep  whatever  is  brought  to  hun  at  the  peril 
of  the  person  who  brings  it  If  wron^iUy 
taken  $ueh  p&rmn  is  answerable,  not  he..  It 
would  be  a  terrible  thing  if  the  pound-keeper 
were  liable  to  an  action  for  refusing  to  Ipke 
cattle  uv  and  also  liable  in  another  actiomHoc- 
not  totting  them  go.'* 
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As  a  public  officer  discharging  a  public  duty 
a  pound-keeper  can  claim  the  priyileges  and 
protection  accruing  to  him  from  such  a  posi- 
tion, and  is  therefore  entitled  to  notice  of  anj 
action  which  may  be  brought  against  him  for 
acts  done  in  the  execution  of  his  office ;  he  maj 
give  special  matter  in  evidence  under  the  gen- 
eral plea  of  not  guilty,  and  the  plaintiff  must 
aver  in  his  declaration  that  the  alleged  grier- 
ance  was  committed  pialiciously  and  without 
reasonable  and  probable  cause,  and  must  give 
proof  accordingly. 

But  if  a  pound-keeper  goes  beyond  the  line 
of  his  duty,  or  becomes  a  party  to  the  illegal 
act  of  another  person,  he  loses  the  advantages 
of  his  position  as  a  public  officer  and  cannot 
•claim  the  protection  of  the  statute,  and  on 
this  subject  many  of  the  remarks  made  in  our 
last  number  with  respect  to  magistrates  M>ply 
-equally  to  pound-keepers,  as  well  as  to^  other 
public  officers. 

What  then  are  the  duties  of  pound-keepers 
when  animals  are  impounded  ?  (1)  As  to  the 
receipt  of  the  animal ;  (2)  As  to  the  claim  for 
damages  done  to  the  impounder;  and  particu- 
larly, (8)  As  to  the  sale  of  it,  if  such  be 
necessary,  and  the  preliminaries  antecedent 
;thereto. 

{To  be  continued.) 


PROVING  DISPUTED  ACCOUNTS. 

Amongst  the  annoyances  connected  with  a 
country  merchants  business  is  to  be  put  to 
proof  of  a  long  account,  extending  over  two  or 
three  years.  He  may  have  changed  his  clerks 
several  times  during  the  period,  or  some  of 
them  may  be  dead,  or  have  left  the  country. 
Under  these  drcumstancea,  with  an  account 
containing  perhaps  one  hundred  or  more  items, 
It  is  very  difficult,  often  impossible,  to  bring 
direct  proof  of  all,  when  the  whole  account  is 
•denied  by  a  defendant 

Our  present  object  is  to  offer  some  sugges- 
tions as  to  the  mode  of  proving  such  an 
account 

First— The  plaintiff  should  bring  all  the 
direct  proof  he  can  obtain  as  to  the  particular 
tems  in  his  bilL 

Second — ^He  should  shew  by  witnesses  that 
the  defendant  was  in  the  habit  of  dealing  with 
him  for  his  family  supplies,  and  if  such  be  the 
case,  with  him  alone,;  that  he  or  his  ftmily 


were  frequently  seen  in  plaintiff's  storv,  pur- 
chasing articles,  Ac 

Third — The  merchant  should  bring  his 
books,  day-book  and  ledger,  into  court,  and 
(after  giving  all  the  direct  and  general  evidence 
he  can  furnish  to  shew  the  dealings  by  facts 
and  circumstances)  claim  of  the  judge  to  be 
allowed  his  own  oath  in  supplement  of  the 
partial  proof  ^ven.  If  the  judge  be  satisfied 
that  some  of  the  objected  items  hav«  been 
proved,  that  there  is  evidefice  of  the  defendant 
having  dealt  with  the  plaintiff  for  his  supplies, 
and  that  the  plaintiff^s  books  have  been  pro- 
perly kept,  and  that  the  items  of  the  account 
are  regularly  entered  therein,  the  judge  wiD 
be  quite  warranted  in  allowing  the  plaintiff  to 
be  examined  to  establish  the  account  in  detail 

As  a  general  rule,  it  is  not  prudent  to  call 
the  defendant :  a  man  who  dishonestly  denies 
a  daim  will  have  little  scruple  in  committing  a 
graver  offence  against  morals ;  and  a  sound  dis- 
cretion must  be  exercised  in  calling  a  member 
of  the  defendant's  &mily. 

It  is  always  better,  in  cases  of  the  kind  re- 
ferred to,  that  the  account  in  detail  should  be 
sued  on,  rather  than  trust  to  being  able  to 
prove  that  a  copy  was  rendered.  But,  it  may 
be  added,  that  the  fact  of  an  account  being 
rendered  yearly  and  not  objected  to  till  sued 
on,  is  a  strong  circumstance  against  the  defbn- 
dant,  and  one  that  would,  no  doubt,  weigh 
with  the  judge.  Therefore,  when  proof  can 
be  obtained  that  the  account  was  rendered,  it 
should  always  be  supplied. 


THE  "JUDGMENT  SUMMONS"  POWERa 

Under  the  165th  sea  of  the  Division  Court 
Act,  amongst  the  grounds  upon  which  a 
judgment  debtor  brought  up  for  examination 
may  be  committed,  is  the  following — "If  it 
appear  to  the  judge,  tc^  that  the  debtor 
incurred  the  debt  or  liability  by  means  of 
ftmud,  &C."  A  recent  case  before  the  Court 
of  Bankruptcy  in  Ireland  (Be  S.  R  Cfarpm- 
ter^  Irish  Jurist  Rep.)  wiU  be  an  authority  in 
point,  being  upon  an  enactment  analogous  to 
our  statute.  A  judgment  debtor  sought  to 
take  the  benefit  of  the  Insolvent  Act  He 
was  an  attorney,  and  had  brought  a  frivolous 
and  unfounded  action,  by  which  he  put  the 
defendant  to  considerable  cost,  although  the 
latter  obtained  a  verdict  The  defendant  now 
as  creditor  opposed  the  insolvents*  dischaifte. 


Fetottry,  1866.]         LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[Vol  L— 21 


OD  the  ground  thai  the  debt  (for  easts)  was 
fiaodnlentiy  oontncted  hj  the  plaintiff;  and  so 
the  judge  held  and  remanded  the  insolyent  to 
giol  for  a  month.  In  giying  judgment^  Lyneh^ 
/,  remarked  that  if  solTent  parties  brought 
tinfomided  actions  and  paid  the  costs  there 
ooold  be  no  fiiult  found  with  them.  But  he 
thought  nothing  oould  be  more  harassing  and 
tnnojing  than  a  party  bringing  a  friYoloos 
and  unfounded  action,  and  upon  the  speeuU- 
tkn  of  getting  oosta,  and  if  he  fkils  coming 
into  court  to  take  the  benefit  of  the  Insohoit 
Ad.  Carpenter,  who  was  an  attorney  him- 
sd^  well  knew  that  his  action  was  unfounded. 


SEPARATE  SCHOOLS. 

The  cue  of  St&wartand  the  School  TnuUet 
9f  Sandmeh  reported  in  the  last  Tolume  of 
Queen's  Bench  R^Kirts,  is  of  interest  with 
nfoeuce  to  the  position  of  persons  for  whose 
benefit  a  separate  school  has  been  established, 
bat  whidi  has,  for  some  cause  or  another,  been 
disoontmuedL 

The  &cts  of  the  case  appeared  to  be  that 
Stewart)  a  coloured  man,  applied  to  the  School 
Xrostees  of  the  section  in  which  he  lired  for 
the  admission  of  his  daughter  to  the  common 
sdooL  This  application  was  refused  on  the 
ground,  as  it  was  afterwards  urged,  that  the 
coloured  people  in  the  neighbourhood  had 
oiganized  a  separate  school  of  their  own  some 
time  previously,  and  it  was  asserted  bj  the 
local  Superintendent  of  Education  and  others, 
tfast  &e  effect  of  allowing  coloured  children 
into  the  school  would  be  to  break  it  up  alto- 
gether. Stewart  subsequently  applied  for  a 
mandamus  to  the  trustees  to  admit  his  daugh- 
ter. The  affidavits  were  conflicting,  but  the 
Goort  thought  that  no  separate  school  had  been 
established  within  the  meaning  of  the  statute^ 
&at  even  if  it  had,  the  statute  did  not  apply  to 
ibe  applicant,  at  all  erents  that  this  separate 
8du)ol  had  been  discontinued  and  had  remain- 
ed 80  for  two  or  three  years  previous  to  the 
ipplication. 

It  WIS  attempted  to  be  argued  that  a  sep* 
ente  school  having  once  been  established,  the 
pvsons  for  whose  benefit  it  was  so  established 
bad  no  right  to  claim  to  benefit  of  the  common 
ecbool  But  the  Court  considered  it  impossible 
to  bold  such  a  doctrine  as  that,  when  the  separ- 
ate school  if  it  ever  existed  had  been  discontin- 
wd.  Draper,  0.  J.,  saying :-."The  creation 
^  i  separate  school  suspends  but  does  not 


annul  those  privileges  (of  the  Common  Sdiool 
act)  and  when  the  separate  school  ceases  to 
exist  the  rights  revive.  And  therefore  the 
applicant,  if  his  rights  as  a  resident  of  Bchool 
Section  No.  8  ever  were  suspended,  was  rein- 
stated in  them.*'  Any  other  view  than  this, 
would  practically  have  deprived  the  applicant 
of  the  benefit  of  a  school  so  long  as  he  contin- 
ued in  that  neighbourhood. 

The  court  ftirther  considered  that  no  consid- 
eration as  to  the  possible  consequences  d 
allowing  <5oloured  children  to  attend  the 
common  school  could  have  any  weight  and 
that  so  long  as  there  is  no  separate  school  in 
existence  and  in  operation  fbr  the  benefit  of 
coloured  people,  they  cannot  be  deprived  of 
the  benefit  of  the  ordinary  common  schools. 


AGENTS  APPEARING  FOR  CORPORA- 
TIONS. 

There  are  a  vast  number  of  corporations, 
municipal  and  private,  in  Upper  Canada,  and 
they  are  frequentiy  in  court  for  one  cause  or 
another. 

A  case  of  importance  as  regards  actions  in 
the  Division  Courts  by  corporations  was  re- 
cently before  the  "Sheriff's  Court"  in  Eng- 
land, a  court  answering  to  our  Division 
Courts.  The  rule  there  laid  down  may 
probably  be  too  strict  in  its  application  to 
the  inferior  courts  in  a  new  country  like 
ours,  but  still  the  rule  is  dear  in  the  superior 
courts,  and  the  principles  of  practice  in  these 
courts  may  be  incorporated  with  Division 
Court  adnunistation. 

The  Gm  Light  and  Coke  Oo,  v.  FraU 
(reported  in  a  late  number  of  the  Countif 
Oowrt  Okronule)  is  the  case  alluded  to.  The 
action  was  for  gas  supplied,  and  an  agent 
appeared  for  the  company.  JSis  Honor  said 
that  a  rule  of  law  had  been  laid  down  which 
governed  cases  of  this  kind,  which  was  that 
incorporated  oompanios  mUst  appear  in  pnK 
per  form  before  the  oouri 

Ag9nt — I  was  not  aware  of  it 

EU  iRMi^r— It  is  a  very  proper  rule,  and  I 
am  bound  to  see  it  cfffried'  out  If,  however, 
the  objection  is  not  formally  taken,  it  is  no- 
part  of  my  duty  to  take  it 

Mr,  George^  who  appeared  for  the  defen<- 
dant,  said  that  his  client  had  not  been  well 
used  by  the  company,  and  he  felt  bound  to 
take  every  objection,  and  as  there  was  a  very 
proper  rule  that  an  incorporated  companv 
can  only  appear  by  attorney  or  under  seal, 
he  objected  to  the  agent  appearing  for  the 
company. 
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Agent— 1  have  been  allowed  to  appear  at 
other  courts,  and  I  have  been  nine  years  in 
the  seryice  of  the  company.  I  have  the 
collector  here,  who  can  prove  the  case. 

His  Honar^YoM  are  not  in  a  position  to 
call  him.  It  has  been  held  on  a  former  occa- 
sion that  an  incorporated  company  has  no 
&tatu8  in  a  court  of  a  law,  except  when  it 
appears  by  an  attorney.  I  must  hold  the 
objection  to  be  &tal  if  pressed. 

The  defendants  attorney  persisted  in  his 
objection,  and  asked  for  costs.  The  agent 
pleaded  hard  that  costs  should  not  be  al- 
lowed, as  he  did  not  know  that  an  attorney 
was  necessary.  But  the  judge  thought  the 
company  must  have  known  it  very  well,  and 
accordingly  nonsuited  the  plaintiff  with  costs. 


OUR  APPEAL. 


We  are  glad  to  say  that  the  county  judges, 
with  one  exception,  have  most  kindly  respond- 
ed to  our  appeal  for  support 

The  exception  is  that  of  a  judge  whose  name 
out  of  charity  we  repress,  but  the  only  judge 
in  the  Proyinoe,  we  venture  to  say,  that  could 
indite  such  an  epistle  as  the  following : 

"  Judge  — — ^  has  the  honor  to  acknowledge 
the  receipt  of  the  letter  of  the  Editors  of  the 
Upper  Canada  Law  Journal  of  date  of  Feb'y  Ist 
instant.  . 

"Judge most  respectfully  begs  to  in- 
form the  Editors  that  he  does  not  underUandinff 
touting  for  newspapers,  and  suggests  that  some 
better  qualified  person  should  be  employed. 

" ,  Feb'y  4,  1865." 

The  learned  Judge  greatly  misunderstands 
us  if  he  supposes  that  by  sending  him  the 
circular  we  intended  him  to  infer  that  he  un- 
derstands ''touting  for  newspapers*'  any 
better  than  he  understands  law  or  English 
grammar.  We  hoped  in  exdiange  for  the  law 
that  he  so  greatly  needs,  to  receive,  at  least, 
the  politeness  of  a  gentleman  and  the  support 
which  his  position  as  a  Judge  is  supposed  to 
igive  him.  It  is  quite  possible  that  he  has  not 
the  influence  we  naturally  imagined  he  had, 
and  his  excuse,  under  the  circumstances,  we 
^are  willing  to  accept.  We  have  no  doubt  that 
we  can  easily  find  a  person  "  better  qualified" 
than  himself  to  explain  to  others  the  value  of 
that  which  he  does  not  appear  to  understand. 

The  writer  of  the  note  before  us  professes 
•to  have,  we  are  informed,  a  sovereign  contempt 
for  "  American  jurists,"  and  has  no  &vorable 
opinion  of  our  own,  for  he  finds  that  the  cases 
.in  our  Superior  Courts  ''rather  embarrass 
hun  than  otherwise  1"    He  is  therefore  con- 


sistent enough  in  declining  to  interest  himself 
for  a  publication  intended  to  circulate  a  know- 
ledge of  those  very  dedaiona. 


THE  BURLEY  CASE. 

We  give  in  the  Law  Journal  for  this  m<Hith 
a  very  foil  and  carefolly  prepared  report  of 
this  important  case  as  finally  decided  in  Cham- 
bers before  the  Chief  Justice  of  Upper  Canada, 
assisted  by  the  Chief  Justice  of  the  Common 
Pleas,  Mr.  Justice  Hagarty,  and  Mr.  Justice 
J.  Wilson.  It  is  one  of  Uie  most  important 
cases  ever  decided  in  Canada.  We  propose 
in  our  next  issue  of  the  Law  Journal  to  make 
some  remarks  on  this  case  and  the  law  of 
Extradition  generally. 


MUNICIPAL  ELECTIONS— DISQUALIFI- 
CATION OP  CANDIDATE. 

Judgment  was  given  on  Tth  February  insL, 
in  Chambers,  by  Mr.  Justice  Hagarty,  on  an 
epplication  to  unseat  Mr.  Beard,  who  was  elect- 
ed at  the  last  municipal  elections  as  one  of  the 
coundlmen  for  the  City  of  Toronto. 

It  appeared  that  at  the  time  of  the  election 
the  finn  of  which  Mr.  Beard  is  a  member  had 
an  unsettied  claim  against  the  city  for  goods 
delivered.  The  learned  judge  ordered  a  new 
election,  even  though  it  was  shewn  that  the 
account  had  been  closed  before  Mr.  Beard  took 
his  seat  at  the  council  board. 


SUGGESTINQ  SUBJECTS  OF  INTEREST. 

We  shall  at  all  times  be  gUd  to  receive  sug- 
gestions firom  our  readers  as  to  subjects  for 
examination.  Those  actually  engaged  in  a 
calling  must  know  best  what  would  be  most 
likely  to  interest  and  be  of  use  to  persons  in 
then:  particular  office  or  business ;  and  it  is  by 
suggestions  firom  such  that  we  shall  be  better 
able  to  add  to  the  usefulness  of  the  publication. 

8EU3CTIONS. 

ENGLISH  JUSTICES  OF  THE  PEACE. 

An  English  Justice  of  the  Peace  is  surely 
the  most  amasing  person  in  the  world,  unless 
it  be  Uiat  into  which  he  often  develops  onoe 
in  his  life— namelv,  an  English  High  Sheriff. 
It  is  no  wonder  toat  both  offices  are  utterly 
puzzline  even  to  the  most  intelligent  fbreign« 
ers,  as  uiere  is  certainly  nothing  like  either 
oftheminany  other  part  of  the  world.  Iliat 
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of  all  nearly  eTarythiiig  that  is  to  be  done  in 
a  whole  eoaatry  is  entniated  to  a  single  body 
of  men.  The  only  dirision  of  laboor  is  that 
0ome  fanetiona  are  discharged  by  the  whole 
body  of  magistrates  aoting  together,  some  by 
oommitteee  chosen  oat  of  their  number,  some 
bj  one  or  two  ma^trates'  noting  sinsly.  Still 
the  administration  of  all  bat  the  highest  jae- 
tioe,  the  care  of  the  local  parse,  ana  the  man- 
agementof  mostof  the  pablic  local  institndons, 
tre  all  entrosted  to  the  magistrates  in  some 
form  <v  other.  Eren  when  anything  is  not  in 
tiie  hands  of  the  magistrates  as  magistrates, 
ifc  is  often  in  the  hands  either  of  wards  of 
which  the  magistrates  are  ex  offieio  members, 
or  else  of  oommissions  which  are  chosen 
krgely  oot  of  the  same  class  from  which  the 
magistrates  are  chosen.  Generally,  whatever 
is  done  in  a  eoanty,  the  jastioes  of  the  peace 
are  the  doers  of  it  And  the  tendency  of 
noent  legislation  has  been  to  increase  Uieir 
powers  and  duties  rather  than  to  diminish 
them.  The^EngUsh  jnstioe,  as  a  justice,  is  a 
judge,  a  financier,  an  administrator,  member 
of  this  and  that  board,  member  of  this  and 
that  committee,  dischardng  ten  or  twenty 
different  fanetions,  whica  in  most'coantries 
would  be  entrusted  to  disUnct  officers  or  bodies 
of  officers.  Add  to  this,  what  is  the  great 
wonder  in  the  eyes  of  strangers,  that  he  does 
all  this  without  pay.  Add  to  this  again,  that 
though  he  is  in  mrm  a  (JoTemment  function- 
ary, appointed  by  the  Grown  and  liable  to  be 
remoTcd  by  the  Crown,  he  is,  in  praetice,  the 
most  independent  of  men.  He  has  notiiing 
to  hope  and  next  to  nothing  to  fear.  The 
down  appointed  him,  bnt  the  Crown  has  no 
^tractions  to  tempt  him  with|  and  no  penal- 
ties to  alarm  him  with.  The  Crown  cannot 
promote  him  in  his  own  line,  nor  can  it  visit 
nim  with  any  punishment  save  removal  from 
the  com  mission — a  punishment  most  unlikely 
to  be  nowadays  resorted  to,  except  in  cases  of 
extreme  misoonduot.  His  official  ambition,  if 
he  has  any,  must  be  confined  to  striving  after 
a  good  reputation  in  the  eyes  of  his  brethren, 
or,  at  moat,  to  being  placed,  by  their  own 
votes,  at  the  head  of  their  body.  Add  again 
to  all  this  that  he  enjoys  no  privilege,  no  ez- 
smpdon,  no  means  of  sheltering  himself  under 
the  wings  of  ofilcial  fiivour.  He  must  obey  the 
law  he  administers,  and  he  is  responsible  for 
any  blunders  or  any  acts  of  malversation  of 
which  he  may  be  guilty  in  administering  it. 
There  is  prot>abIy  no  one  else  in  the  world 
who  has  so  many  and  such  varied  duties  as 
the  English  justice,  and  who  does  them  all 
without  fee  or  reward,  with  nothing  to  hope 
aod  nothing  to  fear  from  the  powers  that  be. 
StUwrdaif  Beciew, 


VICIOra  ANIMAL. 
An  action  was  recently  tried  at  Westminster, 
England,  it  was  brought  against  the  Islington 
HaU  Company  by  a  person  bitten  kt  a  London 
^  show.  U  was  shown  that  while  passing 
*lopg  one  of  the  avenues  of  the  exhibition  the 
plaintiff  waved  hia  hand  towards  a  large  Rus- 


sian bloodhound,  with  the  remark  that  ''he 
looked  a  ferodoos  creature;"  that  the  dog 
seized  hold  of  his  band,  and  lacerated  it  fright- 
fully; and  that)  inasmuch  as  the  dog  had 
bitten  otiber  people,  the  Company  who  were 
managers  of  the  show  must  have  known  it 
was  not  safe  to  trust  him  without  a  muzzle, 
the  Jury  gave  the  plaintiff  a  hundred  pounds, 
and  the  judge  concurred  in  the  verdict. — Bng* 
lith  paper.      

R£BUKIMG  A  JURTMAN. 

A  curious  incident  took  place  recently  at 
the  sitting  of  the  Court  of  Assises  of  the 

Seine.  M.  Lachaud  was  speaking  in  defence 
of  a  woman  named  Puel,  accused  of  having 
abstracted  cerUin  securities  belonging  to  the 
succession  of  a  person  named  Paolmier,  by 
whom  she  was  employed  as  attendant,  when 
one  of  the  jurymen,  who  had  several  times 
shown  his  feelings  by  significant  gestures, 
said  in  a  low  voice,  but  distinctly  enough  to 
be  heard  bv  the  learned  counsel--"  That  cir- 
cumstance  is  of  no  consequence."  M.  Lachaud 
immediately  stopped,  put  on  his  cap,  and 
declared  that  after  such  an  improper  manifes- 
tation he  could  not  continue  the  defence.  On 
the  President  asking  M.  Lachaud  what  course 
he  incended  to  pursue,  the  latter  replied  that, 
considering  the  words  used  bv  one  of  the 
jurymen  as  Im  expression  of  feelini|;  hostile 
to  the  prisoner,  he  requested  the  affair  to  be 
put  off  to  another  session.  That  course  was 
aooordingly  ordered,  and  the  ease  will  come 
on  again  towards  the  end  of  the  month. — 
SolieUore  Journal, 


THE  LAW  ft  FSACTIOB  OF 
DIVISION  COTJBT8. 

{Oaniimud/rom  page  7.) 


THB 


CAP.  6.-^P  JURISDICTION. 

The  word  Jurisdiction  implies  the  rights 
means  and  power  of  administering  justice. 
The  Division  Courts  being  entirely  creatures 
of  the  statute  law,  the  nature  and  extent  of 
their  jurisdiction  depends  upon  and  must  be 
gathered  from  tha  words  of  the  Acts  of  Parli- 
ament concerning  them,  as  interpreted  by  the 
Superior  Courts. 

Looking  then  to  the  statutes  relating  to  the 
Division  Courts,  their  jurisdiction,  it  will  be 
seen,  may  be  conveniently  discussed  under 
the  three  following  heads,  viz. :  As  to  place — 
As  to  parties  —  As  to  eubjeet^  or  cause  of 
actum, 

1st  As  TO  Place. — As  we  have  seen,  every 
judicial  district  (oomposed'of  a  county  or  union 
of  counties),  for  which  a  county  judge  is  ap- 
pointed, is  divided  into  a  convenient  number 
.  of  diviflionfli  and  a  court  established  in  and 
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for  each.  Every  cN>uri  is  designated  by  a 
number  prefixed,  and  each  has  its  own  local 
limits.  The  court  for  each  diyision  is  a  dis- 
tinct court,  forming  within  itself  a  territorial 
division  for  all  judicial  purposes  authorised  by 
the  statute. 

The  superior  courts  of  Common  Law  have 
jurisdiction  over  the  whole  of  Upper  Canada, 
and  over  all  persons  residing  therein,  but  the 
jurisdiction  of  the  division  courts  is,  as  a 
general  rule,  restrained  to  cases  where  the 
subject  matter  of  dispute  arises  within  the 
bounds  of  the  particular  division  or  where  the 
defendant  resides  or  carries  on  business  within 
the  division.  A  partial  jurisdiction  is  given  to 
the  superior  courts  where  defendants  reside 
out  of  the  country.  And  the  division  courts 
possess  a  somewhat  analogous  power,  under 
certain  circumstances,  to  deal  with  cases, 
although  neither  has  the  cause  of  action  arisen, 
nor  does  the  defendant  reside  or  carry  on  bus- 
iness in  the  particular  division.  The  rule,  as 
to  inferior  courts  in  general,  was,  that  the 
defendant  must  reside,  and  the  cause  of  action 
arise,  within  the  particular  local  jurisdiction; 
And  under  some  of  the  Court  of  Request^s 
Acts  in  England,  jurisdiction  was  made  to 
depend  on  the  residence  of  both  plaintiff  and 
defendant  In  tracing  the  progress  of  the 
small  debts  courts  in  Upper  Canada,  it  has 
been  shewn,  that,  in  the  earlier  statutes, 
jurisdiction  was  at  first  limited,  as  in  moat  of 
the  English  Courts  of  Request ;  that  it  was 
gradually  extended,  and  in  1888  that  a  defen- 
dant, if  living  within  the  county  (district), 
might  be  summoned  to  the  court  where  the 
debt  was  contracted.  Now,  the  division  court 
jurisdiction  is  not  governed  by  the  old  rule 
applicable  to  inferior  courts,  or  by  the  rule 
applicable  to  the  superior  courts,  but  by  spe- 
cial statutory  provisions  regulating  their  pro- 
cedure ;  aqd  the  law  restricting  the  jurisdiction 
of  inferior  courts  does  not*  in  general  apply 
to  the  division  courts.* 

It  is  now  proposed  to  notice  the  various 
provisions  of  the  law  in  detail  that  determine 
the  proper  court  which  must  or  may  be  resort- 
ed to,  as  competent  to  entertain  a  claim,  and 
issue  a  summons  against  a  defendant 

The  court  in  which  clahns  may  be  entered 
does  not  always  depend  upon  a  definite  enact- 
ment    Some  cases  are  brought  within  the 


*Wbat  li  nM  la  th*  tozt  reUttt  to  tewltory adloM 
Alone;  for,  whor*  tbo  toiiim  is  IookI*  tbt  Mtion  mwt  bo 
btoogbt  Li  th«  ftaprnt  ooliiity,  or  Itt  tho  frmarthtA  4Mtkm» 


local  jurisdiction  of  cme  or  vara  dividoa 
courts  by  foroe  of  tiio  several  enactments  on 
the  subject,  others  may  be  so  brought  under 
leave  ftom  the  judge. 

77^  g^fMral  pr^viai^  «s  to  where  suits 
may  be  entered  and  tried,  is  contained  in  the 
71st  section  of  the  Act,  and  is,  that  any  suit 
cognizable  by  the  courts  may  be  entered  and 
tried,— 

A.  In  the  court  holden  for  the  ^vision 
within  which  the  cause  of  action  arose. 

B,  In  the  court  holden  for  the  division, 
(1)  in  which  the  defendant,  or  any  one  of 
the  defendants,  resides,  or  (2)  carries  on 
business  at  the  time  the  action  is  brought ; 
noUeithstandinff  the  defendant  or  defend- 
ants may  at  such  time  reside  in  a  ooontj 
or  division  (or  counties  or  divisions),  dif- 
ibrent  ftom  the  one  in  whidi  the  cause 
of  action  arose. 

MAGISTBATES,  MXmiCIPAL  & 
COMMON  SCHOOL  LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 
GASES. 
[Under  this  head  will  be  placed  notes  giving 
in  substance  new  dedcaons  relating  to  the  law 
as  it  afibcts  Justices  of  tbe  Peace,  Coroners^ 
County,  Town  and  Township  Municipalities, 
School  Trustees,  Municipal  Offioers  and  Oon* 
stables,  with  occasional  reference  to  established 
cases  of  general  importance,  and  which  may 
be  called  leading  cases  on  the  branch  of  the 
law  to  which  they  refer.] 

MunoiPAL  EucnoMS— Quo  Wareahto.— The 
eourt  refused  to  diatorb  a  person  In  the  exerdse 
of  an  offioe  to  whioh  he  was  elected  for  one  year 
without  opposition,  the  person  applying  on  that 
behalf  having  been  present  at  saeh  eleotioa  and 
not  then  objecting  to  the  eleotioa  of  the  person 
now  eomplaioed  against :  {In  re  KeUy  v.  Mdearow^ 
14  U.  C.  C.  P.  818.) 

QOABBIIIG    Bt-LaWS    VOT    IuIQAIi    OX    THUR 

Faob.— Unless  a  by-law  is  iUegA  on  tbe  faee  of 
it  it  is  discretionary  with  the  oonrt  to  say  whether^ 
upon  extraneous  matter,  there  is  snoh  a  mai^est 
illegality  that  it  would  be  unjust  that  the  by-law 
shoald  stand,  or  that  it  had  been  flrandnlently  or 
improperly  obtained.  And  therefore  when  errors 
in  computation  only  are  shewn  in  it,  even  though 
extensive,  tbe  oonrts  will  lean  strongly  to  sopport 
it,  especially  when  it  has  been  acted  on :  {Secord 
amd  the  d^rpor^Hon  qf  (As  County  of  Lmcotn^ 
24  U.  G.  a  B.  14!^) 
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QvASBijio  Bt-lawb  —  RimsD  AasiMMRar 
Boxi. — On  »n  •ppUeatioii  to  quash  a  by-law  It 
appeared  that  (owinc  to  an  impropar  node  of 
TeviMng  Ihe  aaaeasmaats)  the  aaoont  of  ratable 
property  in  towns  and  Tillages  was  mneh  greater 
than  it  ahoold  hare  been,  and  so  (in  effeet)  that 
the  aaoimt  ahewn  by  the  last  reTised  assessment 
folk,  followed  in  the  by-law,  was  wrong,  bnt  the 
eonrt  held  that  on  an  appUoation  of  this  kin^ 
they  oonld  not  go  behind  the  rolls:  (/ft.) 


GoBowBAs — AnjoumimaT  or  Oomn. — A  Coro- 
ner holdlqg  an  inqnidtion  acQonmed  the  eovrt 
to  a  eertain  day,  bnt  the  ooort  was  not  held  on 
that  day.  Beld,  that  the  proeeedings  oonld  not 
be  resumed,  and  the  inqnisltion  mast  be  signed 
by  the  ooroner  and  Jary  at  a  ooort  whieh  is  pro- 
periy  eonatitated :  (J2y.  ▼.  Coroner  of  Dover,  11 
L.  T.  Sep.  N.  8.  488 ;  18  W.  R.  888.) 


KmrnnxQ  a  disokdsxlt  HOtrsi — Cosrionov — 
AnxDArm  ab  to  oojmuor  or  llAoisTRATa.^^ 
The  priaoner  was  eonvioted  of  keeping  a  eomaon 
4BMrd«rl7  bawdy  honse.  It  was  objeoted,  on  an 
application  for  her  disohafise,  that  no  notice  had 
been  put  np  as  reqaired  by  sec  26  of  C.  S.  C, 
ehap.  106,  to  shew  thaMhe  eonxi  was  that  ef  the 
Police  Magistrate  not  of  an  ordinary  J.  P.  The 
olgeetion  was  otermled— for  the  jurisdiction  in 
the  abaenoe  of  express  enactment  could  not  be 
■ede  to  depend  upon  the  oodsiioB  of  the  dark 
to  put  up  such  notice. 

On  an  appUoation  Uke  this  affldatlts  cannot 
be  received  to  sustain  objections  to  the  conduct 
of  a  magistrate  in  dealing  with  the  case  before 
him ;  but  such  conduct  teay  ftimish  ground  fbr 
a  criminal  information :  (i{i^.  y.  Munro.  24  V 
a  Q.  B.  46.) 

8niPI.E  OOllTFRACfFS  ft  A7VAIB8 
OF  BVBET  DAT  LIFE. 

N0TR8  OF  NEW  DECIBIQN0  AND  LBADINO 
CAS£8. 
[The  not^  of  cases  under  this  ^yislon  will 
rdate  chiefly  to  mercantile  Uiw,  contnctaofthe 
ordinary  khad  in  the  general  buflinces  of  the 
country,  and  to  questions  of  a  general  cha- 
ncter  (whether  arising  upon  a  contract»  or 
npim  a  wroi^  committedX  which  are  ocmstantly 
presenting  themselves  in  the  contact  of  eyery 
day  life.  This  head  will  be  found  interesting 
sod  Tsluable  to  all,  hut  especially  to  business 

SMIL] 

AYiBsrASioir  ev  Wnis.— A  wlH  subscribed  by 
tfBo  witnesses  in  presenoe  of  the  teetator,  though 


not  by  the  witnesses  in  prssenee  of  mcA  other, 
is  sufficiently  executed:  {Crawford  r.  Cmragk 
etsl.,  1G.P.  N.  &66). 


TBBm&xiinQRO  a  S9xtob--Coiit»ipt  ov 
CouET.— An  attempt  by  a  third  person  to  prevent 
a  suitor  from  laying  his  case  before  the  oourt,  by 
threats  of  bringing  him  into  disgrace  and  disre-  ' 
pute,  is  a  contempt  of  court,  and  subjects  the 
oflTender  to  a  heavy  flue:  (Be  Muioek,  18  W.  B. 
278). 

Kailwat  —  NiOLioiiroB.^When  a  train,  in 
wUdi  A.  was  a  passenger  stopped  outdde  a  sta- 
tion, at  a  plaoe  where  there  was  no  platform, 
A.  was  told  by  one  of  the  raUway  porters  to  get 
out  as  soon  as  she  could ;  and  instead  of  stepping 
on  the  two  steps  of  the  carriage  in  succesrion, 
and  from  the  lower  one  to  the  ground,  she  took 
a  gendeman's  hand,  and  Jumped  from  the  top 
one  and  was  Uijured,  it  was  held  by  the  court 
that  there' was  evidence  of  n^igence  to  go  to 
thejuiy;  and  the  juiy  having  given  a  verdict  for 
the  pkaiatifl;  the  court  revised  to  interfere:  (/by 
slue.  V.  London,  &«.,  M.  W.  Co.,  18  W.  B.  293). 

Plia  or  IivAvov  B¥  Av  UimaftsmADVAn.— An 
aeUon  was  brought  in  a  county  court  against  a 
student  at  a  University  1>7  &  hair-dresser  for  the 
sum  of  £8  17s.  The  plea  of  infan^  was  set  up, 
and  the  question  arose  as  to  how  far  the  diiferent 
items  were  •*  necessaries/'  One  of  the  articles 
elaisMd  for  was  an  •«  adjuster,"  which  tamed  out 
to  be  a  stiff  eosmetio,  used  when  the  hidr  is  in- 
oUned  to  '*  sdch  up."  As  regards  the  shampoo- 
ing, the  plaintiff  contended  thai  it  was  vsty 
neeessary  for  gentleneat  efler  studying  and 
reading,  and  reeommsndad  the  Judge  to  witness 
the  epeiaaen.  •  The  defoodaat  admitted  the  eor- 
veetaess  of  the  charges,  but  thought  tUt  as  the 
bUl  was  sent  into  his  fother,  he  was  not  liable— 
a  remark  which  elicited  decided  laughter  and 
derision  from  those  present  in  oourt.  The  father 
of  the  defondant  said  he  defonded  the  aetUn  ''on 
principle."  His  Honour  gave  Judgment  for  the 
plaintiff  for  £8  4s.  8d.,  disallowing  the  "adjust- 
or"  and  the  shampooing)  {JJderion  v.  Wilder, 
9  8.  J.  228.) 

IdABixiTT  von  AoTS  or  AoBaTS'-'IiisvmAvoi 
CoMPAirr.— When  directors  of  a  eompany  hold 
out  to  the  world  a  certain  person  as  their  agent 
for  a  partieuUw  puipese,  and  he  eateia  into  a 
written  contrast  en  their  behalf,  and  thsy  ratify 
his  oonduct  as  their  agent,  they  cannot  after- 
wards dispute  the  contrast  so  made,  if  it  is  within 
the  scope  ef  the  agen^  they  have  feoegnised  t 
( WUeon  V.  We^  Hartkpooi  B.  W.  Co.,  11  L.  T. 
B.  N.  8.  827). 


26-.VoL  I.] 


LOCAL  COURTS'  ft  MUNICIPAL  GAZETTE.         [Febrnary,  1866. 


Bat  ft  person  employed  m  the  ftgent  of  an  ia- 
gnranee  company  is  not  entitled,  withoat  speoinl 
anthoritj  from  the  board,  to  undertake  that  a 
policy  Bhall  be  granted.  His  dntj  is  to  obtain 
proposals,  and  granting  polideB  is  not  within  the 
scope  of  his  anthority :  {Lk^ord  r.  ProvmeM 
Some  Jhiuranee  Co,,  11  L.  T.  R.  N.  S. 


UPFEB  CANADA  BEFOBT8. 


COMMON  PLBA8. 

(Beparted  &y  8.  J.  TAncoooBnT,  ■«].,  M.An 
a«-£oi0,  and  iS^wfir  lo  Mc  CbMfi.) 

PXABSOV  ▼.   BUTTAJT  VT  AL. 

AdionaffakutDhMoHOrnHbamfamdno-eUet-'No^^ 
awoe  qfitatutmyeooemua^CoitdttiompreeedeiU  to  brt^j ' 

Bee.  2ft  of  ch.  IS,  Oon.  Stat  U.C  It  diiMlovy,  BOt  BHidAtoty. 
Bdd,  thenflorsk  in  thif  caaa*  whldi  wm  ui  actloo  affdiwt 
ft  biiliff  and  hb  taratiM  Ibr  ftn  Mceewtf  Mliura  1^  tbs 
fbrmer,  ftnd  ft  MMriflos  of  nUdntUra  goodi,  tiMt  th*  Itet  of 
"" • ■•  tbftlUffbdni 


tiM  miraUM  offt  divMoB  «mrt 

of  the  oonntj  In  whieh  tho  baiUff'i  dntiM  I17,  did  not 
ftTold  tho  ooTWMnt  Into  which  ihaj  had  antorad  an  hla 


bahali;  tha  aroTlrioBfl  of  tha  aMtloB  In  qnaitton  balng 
manly  Intaodad  tat  tha  Knidamea  of  tha  jndfa  aa  to  tha 
elaat  and  ehaiaatarofanratita  to  haraqnindand  apnorad 
of  by  him. 
£Uti,alM^  thatlnanftBtion  a«idnrt  a  bafliff  of  a  dlfMoa 
coort  Sir  hla  own  torta,  tha  damand  of  ponaal  and  of  copy 


of  warranL  undar  aec  106  of  ch.  10  Oon.  Stati.  U.O^  la  not 
l^eq^^lg^t^  tha  mina  bring  QBiyninnaairy  hi  came  of  **da»et 
of  Joriadlctlon  or  othar  liragnlailty  In  or  appmrlng  Iqr  tha 
warrant,*' in  ocdar  that  tha  dark  and  not  ^abantff  may 
hamada  IfaMa. 

BUtf,  alM,  that  in  aoch  an  action  aa  tha  naaant  a  bailiff  la 
antftlad  to  notlea  bdbra  aoit  bronght,  aran  though  tha 
pimaad  aoit  ba  apcn  tha  atatatoffyaoranant;  that  aoch 
action  mnit  ba  brought  within  rfx  montha;  and  that  thia 
dafcnca  may  ba  lalaed  vndar  ft  plBft  cT  tha  ganacal  iMna  bf 
atatnta. 

Qmbvv,— liti  Aia  thaaunattaacradlTtaloBcovrtbaniff,  Ina 
joint  action  agalnat  principal  and  anraUaa,  antltlad,  atan 
under  a  special  plaa,  to  raiae  the  defence  of  want  of  notice 
of  action  (0  thamaalTeer  2nd,  Gen  they  in  raeh  an  action 
plead  the  want  of  notice  to  tha  bailiff  In  their  own  proteo- 
ttonf    8rd, Qui thay, loan actloh agalnat r 


stloh  agalnat  MeaftMieeff,  take 
ice  to  tha  baOif,  or  of  any 

otner  dennce  that  would  ha^a  bean  open  to  the  Uttert 
But  Mi.  in  thia  eaae»  that  aa  tha  prfMlpal  and  aniatlea  ha^ 

been  Joined  in  one  action,  and  tha  lacorarv  mnat,  tharv- 


iTantaga  of  the  want  of  notloa  1 
her  defence  that  would  ha^a  I 


Ibia,  be  agalnat  all  or  none,  tha  dlaebana  of  tha  principal 
iBTdTod  that  of  tha  auiatka. 

[aP.M.T^lM4.] 

The  declaration  was  upon  the  ooTcnant  made 
by  Charles  8.  Rattan,  one  of  the  defendants,  as 
bailiff  of  the  6th  Division  Gonrt  of  the  .United 
Goonties  of  Peterborongh  and  Victoria,  and  by 
the  other  two  defendants  at  his  sureties  for  the 
doe  performance  of  the  daties  of  his  office, 
•oeoiding  to  the  statutes. 

The  plidntiff  alleged  that  Charles  8.  Rattan, 
as  such  bailiff,  had  certain  writs  of  execation 
against  the  goods  and  chattels  of  the  now  plain- 
tiff, issned  oat  of  the  said  dlTision  court,  dellTered 
to  him  to  be  execated,  to  the  amoant  of  £26, 
and  no  more,  for  debt,  costs,  fees  and  charges ; 
that  he  seised  goods  of  mu^  more  Talue  than 
£26,  and  sold  of  the  goods  much  more  than  was 
sufficient  to  pay  the  amount  he  was  required  to 
make,  to  wit,  the  whole  of  the  goods  which  he 
had  seised,  and  letied  thereout  a  much  greater 
gum  than  the  said  amount,  to  wit,  to  the  amount 
of  £160 ;  and  also  then  sold  the  said  goods  for  a 
much  less  sum  than  the  same  were  reasonably 


worth,  and  for  which  he  could  and  might  have 
sold  the  same,  and  oouTcrted  the  monies  arising 
ftom  the  sale  to  his  own  use ;  whereby  the 
plaintiff,  b^g  a  party  to  a  legal  proceeding  in 
the  division  court,  has  been  damnified.  A  ftir- 
ther  breach  was  also  stated :  for  that  the  said 
Charles  8.  Rattan  lUegaUy  and  oppresriTely 
exacted  from  the  now  plaintiff,  under  certain 
executions  which  he  had  as  battiff  against  the 
goods  of  the  now  plaintiff,  more  and  other  fees 
than  there  was  and  is  hj  law  provided  and 
limited  in  that  behalf;  that  is  to  say,  divers 
large  sums  of  money,  amounting  to  £60  more 
tiian  over  and  above  the  legal  and  reasonable 
fees  and  expenses  demaadable  by  the  statate  for 
executing  the  said  writs,  and  over  and  above  the 
amounts  thereby  directed  to  be  levied,  contrary 
to  the  form  of  the  statute  in  that  behalf; 
whereby,  fte.  ,  .    ,    .     ,    j  ^ 

Heniy  Rnttan,  one  df  the  defendants,  pleaded : 
1st,  That  tiie  deed  was  not  hl9  deed.  2nd  (to 
the  first  and  second  counts),  That  Charles  8. 
Rattan  did  not  misconduct  himself  as  such  bailis, 
to  tiie  damage  of  the  plaintiff,  being  a  party  to 
a  legal  proceeding  In  tiie  siUd  division  ooi^t. 
8fd  (to  the  first  breach  in  tiie  first  ooont).  That 
after  the  seUure  of  the  goods  by  Charles  S. 
Ruttan,  under  the  executions,  one  Thomaa 
Pearson,  then  being  the  landlord  of  the  pluntiff 
of  and  for  tiie  premises  on  which  tiie  goods  were 
at  the  time  of  the  seliure,  gave  notice  that  f270 
were  due  to  him  at  the  time  of  the  seiiare,  for 
rent  accruing  due  In  one  year,  and  required 
Charles  8.  Ruttan  to  diiftrain  for  tiie  same,  who 
dUtrained  according,  and  who  also  levied  for  the 
amount  of  tiie  said  executions ;  and  also  for  aiMl 
upon  anotiier  execution,  at  the  suit  of  one  Wood, 
issued  from  the  sidd  division  court  against  tiie 
floods  of  tiie  now  plaintiff,  and  one  Menthom  as 
defendant;  and  Charles  8.  Rattan  did  not  seU 
and  dispose  of  more  of  tiie  goods  of  the  plwntjff 
tiian  were  sufficient  and  necessary  to  satwty  the 
said  executions  and  rent,  and  the  fees  thereon. 
4th  (to  the  second  breach  in  the  first  count). 
That  Charles  8.  Ruttan  did  not  sell  the  said 
ffoods  for  a  much  leas  sum  than  they  were 
?sasonably  wortii,  and  for  which  he  could  and 
might  have  reasonably  sold  tiie  ^^^' J^  (^ 
tiie  tiiird  breach  in  tiie  first  count).  That  Charlea 
8.  Ruttan  did  not  convert  and  dispose  of  Uie 
moneys  arising  from  tiie  sale  to  hU  own  us^  6U1 
(tothe  seconi  count).  That  Charles  SRutto 
did  not  exact,  receive  and  Uke  from  the  V}^^ 
for  executing  tiie  executions,  more  and  other  Ms 
tiian  were  and  are  by  law  provided  and  limited 
in  that  behalf.  ^      .  *    ^    * 

John  W.  Thompson,  one  of  the  other  defendsiiits, 
pleaded  the  same  pleas  as  his  co-defendant 
Henry  Ruttan. 

Charles  8.  Rattan  pleaded  not  guilty  by 
statute. 

The  plidntiff  took  issue  upon  all  of  these  pleas. 

The  cause  was  tried  before  the  Chief  Justice 
of  this  court,  at  the  last  spring  assises,  held  at 
Lindsay,  and  a  verdict  was  rendered  for  the 
plaintiff,  and  $800  damages. 

The  evidence  was  as  follows : 

A  certified  copy  of  tiie  warrant  was  put  in. 

Elijah  Lake  said :  « I  was  at  the  sale  of  plun- 
tiff's  goods.  Plaintiff  forbade  tiie  sale  at  the 
time.  There  was  something  said  about  rent; 
that  there  was  no  rent  and  the  bailiff  was  not  to 
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Mill  for  that  I  uadentood  the  bailiff  sold  for 
reot.  Somt  few  dajs  after  the  sale,  he  told  me 
he  bad  underBtood  there  was  no  rent.  I  eaid  to 
bailiff  he  had  been  prettj  hard  on  the  plaintiff. 
The  bailiff  said  he  was  bound  to  sell  him  oat  any 
way.  There  was  property  sold  to  pay  a  great 
deal  more  than  $100.  Plaintiff  was  sold  ont 
oompletely.  Bailiff  said  he  had  reeelTed  notioe 
of  rent,  but  since  that  he  heard  there  was  no 
rent.     The  sale  was  oondaoted  in  the  osnal  way." 

W.  H.  McLaoghlan  proTsd  a  Talnation  of  the 
proper^  sold  by  the  bailiff,  amoanting  to 
^98  60c. 

The  amonnt  of  the  different  dWision  eonrt 
ezecntiona,  including  fees,  was  $169  98e.* 

The  amonnt  of  the  eonnty  eonrt  exeontion  of 
Hatton's  was  $184  82e.* 

This  payment  was  held  not  to  be  admissible  in 
eridciice.  The  notice  of  rent  was  dated  2nd 
January,  1862,  and  was  delivered  by  the  plaintiff 
to  the  bailiff.  It  was  signed  hj  Thomas  Pearson, 
and  stated  that  $276  were  dne  by  plaintiff  to 
Thomas  Pearson,  for  one  year's  rent  of  premises. 

A  notice  of  action  to  the  bailiff  was  put  in, 
signed  by  plaintiff. 

It  was  proved  that  the  co-defendants  of  the 
bailifl^  who  are  his  snreties,  did  not,  at  the  time 
id  entering  into  the  ooTenant,  nor  slnoe,  reside 
in  the  connty  of  Victoria. 

It  was  oontended  for  the  snreties  at  the  trial, 
that  they  were  not  liable,  becanse  of  their  not 
bdng  residents  of  the  county,  according  to  the 
statute  (Con.  Stats.  U.  0.  ch.  19,  sec.  86) ;  and 
that  they  were  entitled  to  notice  of  action  under 
see.  188. 

The  same  objections  were  taken  for  the  bailiff. 

The  Chief  Justice  OTerruled  the  objection  as 
to  the  residence,  holding  the  statute  to  be  direc- 
tory, not  mandatory :  and  as  to  the  notice  of 
action,  he  OTermled  the  objection  on  the  part  of 
the  snreties,  and  pointed  out  that  the  want  of 
notice  had  not  been  raised  by  plea. 

It  was  also  further  objected  for  the  bidliff,  that 
the  notice  served  on  him  was  insufficient,  and  it 
was  BO  held ;  and  that  there  was  no  demand  of 
the  perusal  and  a  copy  of  the  warrant  under  sec. 
196;  and  that  the  action  had  not  been  brought 
witldn  six  months  under  sec.  198. 

It  was  answered  for  the  plaintiff,  that  no 
notice  of  action  was  necessary,  as  the  suit  was 
for  the  bailiff  noi  doing  his  duty,  and  not  for 
anything  he  had  done. 

LeaTc  was  reserred  to  the  bailiff  to  move  to 
enter  a  nonsuit  on  the  two  points,  of  want  of 
notice,  and  of  the  action  not  haYing  been  brought 
within  six  months. 

For  the  defendants  the  foUoidng  CYidence  was 
g^Ten  : 

John  Dillman  stoted :  <«  The  plaiotiff  said,  on 
the  day  fixed  fbr  the  sale,  that  Pearson  had  a 
landlord's  warrant,  and  the  plaintiff  wished  the 
witness  to  boy  the  things  in,  to  the  amount  of 
the  rent :  it  was  to  an  amount  orer  $'200. 

John  B.  Littie  stated :  "  I  undersood  the  plain- 
tiff had  delivered  the  notice  trom  Thomas 
Pearson,  claiming  rent,  to  the  bailiff.  The 
bailiff  said,  without  he  got  a  writing  to  be 
lelleTed  from  the  rent,  he  would  go  on  and  sell 
for  It.  Plaintiff  said  tiiere  was  no  rent  dne,  and 
Ihat  Pearson  did  not  claim  any  rent" 

The  section  of  the  act  relating  to  the  bidliff's 
dn^  when  a  claim  to  rent  is  made»  is  see.  177. 


The  Chief  Justice  asked  the  jury  to  say, 
whether  tiiey  were  satisfied  that  tiie  bailiff  did 
actually  receiTC  a  notice  of  claim  for  rent  from 
Thomas  Pearson:  and  if  so,  was  such  notice 
given  with  the  knowledge  and  concurrence  of  the 
plaintiff,  and  did  the  bailiff  receire  it,  the  bailiff 
representing  it  as  a  bonA  fide  claim ;  and  whether 
they  believed  the  bailiff  was  acting  in  good  faith 
in  reUtion  to  this  claim,  and  sold  for  it  after  the 

Slaintiff  had  notified  him  that  there  was  no  rent 
ue,  and  before  the  sale.  If  he  did  act  in  good 
fftith  in  making  the  levy  and  selling,  the  defen- 
dants were  not  liable. 

The  last  part  of  the  charge  was  objected  to  by 
the  plaintiff's  counsel. 

The  jury  found  for  the  plaintiff,  as  before 
mentioned. 

In  Easter  term  last,  ff,  Camertm^  on  behalf  of 
the  defendants,  obtained  a  rule  nitiy  calling  on 
the  plaintiff  to  show  cause  why  the  Terdiot  should 
not  be  set  adde  and  a  nonsuit  entered  as  to 
defendant  Charles  8.  Ruttan,  pursuant  to  leaTe 
reserved,  on  the  grounds,  that  no  sufficient  notice 
of  action  was  given ;  that  there  was  no  demand 
made  of  a  copy  and  perusal  of  the  warrant  acted 
on;  that  the  declaration  Taried  flrom  and  was 
more  extensive  than  the  notice  of  action ;  and 
that  the  action  was  not  commenced  within  six 
months  from  the  seisure,  or  from  the  first  sale. 
The  rule  was  also  to  set  aside  the  rerdict  against 
the  other  defendants,  and  for  a  new  trial,  for 
misdirection  of  the  learned  judge  In  ruling  that 
the  said  defendants  were  liable  on  the  bond, 
although  they  were  not  nor  are  residents  of  the 
county,  and  that  they  were  not  entitied  to  notice 
of  action ;  and  that  the  action  was  brought  in 
sufficient  time ;  and  for  a  new  trial  as  to  all  the 
defendants,  on  the  ground  that  the  Tcrdict  wae 
perverse  and  agiunst  the  eridence,  and  the  weight 
of  eridence,  which  showed  clearly  that  the  plidn- 
tiff  had  put  forward  the  claim  for  rent  referred 
to  In  the  pleadings  and  eridence,  and  that  the 
defendant  Charles  S.  Ruttan  had  acted  upon  it 
bonA  fiMt  and  was  justified  in  so  doing;  and 
that  the  plaintiff  was  not  entitied  to  recover 
against  the  defendants. 

During  Trinity  term  last,  Jf.  (7.  Cammm^ 
Q.  C,  and  Rohwi  A.  ffarriaon,  shewed  cause. 
—No  notice  of  action  was  necessary  {Dak  y. 
Cool,  6  U.  C.  C.  P.  644) ;  nor  was  there  any 
plea  ndsing  it,  eren  if  It  should  have  been 
glTcn ;  nor  was  any  demand  of  perusal  or  copy 
of  warrant  required;  for  the  misconduct  of  the 
defendant  was  what  was  complained  of,  and  not 
anything  illegal  on  the  writs,  or  In  the  act  of 
granting  them :  8ap§n  t.  Findlaif,  12  U.  C.  Q. 
B.  166.  This  was  an  act  of  omission  of  the 
bailiff,  and  not  anything  dons  to  bring  him 
within  section  198  of  the  statute.  It  was  no 
defence  for  the  snreties  that  they  were  not 
residents  of  the  county,  for  the  statute  Is  not 
mandatory:  Th»  Corporation  of  ih$  Tovnuh^  of 
Whitby  T.  Barriion,  18  U.  C.  Q.  B.  608 ;  Th$ 
Munieipality  of  WkUby  r.  Flint,  9  U.  G.  C.  P. 
449 ;  Couit  T.  Hannan,  14  U.  0.  G.  P.  26.  The 
Tsrdlet  cannot  be  said  to  be  perverse,  unless  It 
is  against  law,  which  cannot  be  said  here: 
Brown  T.  Malpui,  7  U.  0.  G.  P.  189. 

H,  Cameron,  contra. — The  action,  although 
formally  on  the  statutory  coTsnant,  is  in  reality 
for  a  tort;  and  if  It  is  held  that  it  is  not  necee- 
saiy,  when  a  tort  Is  so  proseonted  under  the 
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ooTenant,  that  there  shoald  be  »  nolioe  of  Mtton, 
it  will  be  eqairalent  to  »  repeal  of  the  statate 
passed  for  the  protection  of  persons  aoting  nnder 
it.  The  same  obserration  applies  to  we  demand 
of  perusal  and  copy  of  the  warrant  The  sureties 
also  were  entitled  to  notice.  He  cited  Jforofi  t. 
Paimer,  18  U.  G.  C.  P.  628. 

A  Wilson,  J.,  delifered  the  Judgment  of  the 
court 

The  real  complaint  against  the  bailiff  is,  that 
he  sold  the  plaintiff's  goods  to  enforce  payment 
of  $275  rent,  when,  as  the  plainUff  says,  that 
rent  was  not  due.  The  Talnalion  of  the  goods 
sold  was,  as  the  witness  states,  $698  60c.  The 
division  court  executions  amonnted  to  $169  98o., 
and  the  rent  in  question  to  $276,  making  together 
$444  98c.,  and  leaTing  a  difference  between  this 
last  sum  and  the  valuation  of  $168  62c.,  which 
can  hardly  be  called  an  excessire  seisure,  to 
meet  the  exigencies  of  a  bailiff's  sale,  if  the  rent 
were  rightly  levied  for. 

The  learned  Chief  Justice  left  eveiy  question 
relating  to  the  claim  for  rent  ftdly  to  the  jury ; 
and  although  we  may  think  the  verdict  might 
more  properly  have  heen  the  other  way  on  this 
part  of  the  case,  we  cannot  say  that  the  jury 
have  so  wilfully  gone  wrong  in  tbeir  conclusions 
that  we  can  properly  interfere. 

It  was  the  plaintiff  who  gave  the  bailiff  the 
claim  for  rent  against  himse^;  and  if  the  jury 
had  ^ound  for  the  defendants,  we  should  have 
been  disposed  to  think  that  the  debtor,  having 
put  forward  this  fraudulent  claim  against  himself 
to  defeat  the  executions,  could  not  call  upon  the 
bailiff  afterwards  to  disregard  the  claim  upon  his 
mere  word  and  request,  against  his  acknowledged 
landlord's  written  declaration  that  the  rent  was 
in  fact  due;  and  more  particularly  when  the 
bailiff,  to  reach  the  executions,  must  first  of  all 
cover  the  rent  hy  the  sale  which  he  had  to  make. 

But,  on  the  other  hand,  the  jury  may  have 
believed  that  the  bailiff  knew,  when  he  got  the 
pretended  landlord's  notice,  that  it  was  in  fact 
the  debtor  who  was  putting  it  forward  for  his  own 
purposes,  and  that  no  such  rent  was  due  at  all ; 
and  that  as  it  was  nnder  the  debtor's  control 
altogether,  he  should  have  obeyed  the  debtor's 
direction,  when  he  gave  it  not  to  enforce  it 
because  it  was  not  due.  The  plaintiff  has  been 
the  author  of  his  own  injury,  and  does  not  deserve 
much  consideration ;  but  all  this  was  before  the 
Jury,  and  it  was  for  them  to  decide  upon  it 

No  authority  was  cited  in  the  argument  show- 
ing the  covenant  to  be  void,  because  the  sureties 
were  not  residents  of  the  county  in  which  C.  8. 
Euttan  was  acting  as  bailiff;  and  we  see  nothing 
which  makes  it  obligatory  to  observe  this  pro- 
vision, and  which  must  necessarily  avoid  the 
eovenant  if  it  be  not  observed.  The  words, 
•<  being  freeholders  and  residents  within  the 
county,"  were  intended  as  a  guide  to  the  Judge 
as  to  the  class  and  nature  of  the  sureties  which 
be  ought  to  require  and  which  he  should  approve 
of;  but  it  never  could  have  been  contemplated 
that  the  public  should  lose  the  benefit  of  the 
security  which  was  given,  if  it  afterwards  turned 
out  that  the  sureties  were  not  freeholders,  or 
being  freeholders,  were  not  residents  within  the 
county ;  and  we  think  if  there  could  have  been 
authority  for  such  an  ol^ection  being  available, 
it  would  not  have  been  wanting.  Many  instances 
are  given  in  Morgan  v.  Perry,  17  G.  B.  848»  of 


what  arc  directory  and  what  are  imperatife 
statutes,  which  shew  that  the  26fii  section  of 
this  act  is  of  the  former  ^aracter,  and  that  a 
strict  non-compliance  with  it  will  not  avoid  the 
security  professedly  given  under  it  The  case 
then  is  reduced  to  the  consideration  of  whether 
a  notice  of  action  was  required  to  be  given  to  the 
bailiff  or  to  the  other  defendants  as  a  oonditioB 
precedent  to  bring  the  action,  and  if  so,  whether 
it  was  necessary  to  plead  the  want  of  it ;  and 
whether  the  action  should  have  been  brought 
within  rix  months,  and  if  so,  whether  this  objec- 
tion can  be  taken  without  a  plea  to  that  effect; 
and,  lastiy,  whether  the  action  will  lie  without  a 
demand  of  the  perusal  and  copy  of  the  warrant 
All  three  objections  arise  under  sees.  98,  94  and 
96  of  the  statute. 

We  think  sections  196  and  197  shew  that  the 
demand  for  perusal  and  a  copy  of  the  warrant  is 
only  required  in  oases  where  a  "  defect  of  juris- 
diction or  other  irregularity  exists  in  or  appears 
by  the  warrant,**  so  that  the  clerk  who  issued 
the  warrant  and  net  the  bailiff,  may  be  made 
responsible,  and  not  to  cases  where  the  jurisdic- 
tion and  validity  of  the  warrant  are  not  questioned 
and  the  bailiff  is  proceeded  against  for  his  own 
individual  act  and  misconduct  and  the  clerk 
could  net  in  any  way  be  made  responsible  for  it 

Sayers  v.  Frndlap,  cited  in  the  argument  is  a 
decision  upon  this  very  point  and  principle ;  and 
it  was  long  ago  held,  under  the  provision  of  the 
24  Geo.  IL  ch.  44,  from  which  the  above  sections 
196  and  197,  and  ^l  similar  enactments,  are 
copied,  that  "  where  the  justice  cannot  be  liable, 
the  officer  is  not  within  the  protection  of  the 
act:"  Money  v.  Leaeh,  8  Bur.  1768. 

As  to  the  notice  of  action,  the  plaintiff  contends 
that  the  action  is  not  brought  for  an  act  done, 
that  it  is,  in  fact,  for  not  paying  over  the  excess 
of  the  money  the  bailiff  levied ;  and  Dale  v.  Cool, 
6  U.  C.  C.  P.  644,  is  relied  upon  for  this  pur- 
pose. In  that  case  the  action  was  for  money  bad 
and  received  by  the  bailiff,  and  it  was  brought 
against  the  bailiff  alone  to  recover  the  excess  of 
moneys  remaining  in  his  hands  after  the  payment 
of  certain  executions. 

The  declaration  in  this  case  complains  that 
the  bailiff '*  seised  goods  of  much  more  valne 
than  were  sufficient  to  pay  the  amounts  he  was 
required  to  make,  and  levied  thereout  a  much 
greater  sum  than  the  said  amounts ;"  that  he 
*'  sold  the  goods  for  a  much  less  sum  than  they 
were  reasonably  worth,  and  for  which  he  could 
and  might  have  sold  them ,"  and  that  he  **  op- 
pressively exacted,  under  colour  of  certain 
executions,  more  and  other  fees  than  are  limited 
in  that  behalf."  All  of  these  are  very  plainly 
aete  done^  and  not  omieeione,  as  the  not  paying 
over  surplus  monies  was  held  to  be  in  Dale  v. 
Cool. 

Something  was  said  that  as  the  action  was  on 
the  covenant^  and  not  an  action  for  tort,  no  notice 
was  required;  but  we  cannot  fail  to  see  that 
while  it  is  in  form  an  action  of  covenant  brought 
upon  the  statutory  security,  it  is  to  recover 
damages  for  the  acts  and  misconduct  specifically 
complained  of  as  torts  in  the  declaration,  and  as 
constituting  a  breach  of  the  bailiff's  covenant. 
The.  case  of  Ckarrington  v.  Johneon,  lU  M.  ^ 
W.  866,  shews  this.  If  it  were  otherwise,  we 
should  be  depriving  those  persons  who  are 
entitied  to  the  protection  of  the  statute,  of  that 
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Tcry  proUetion  wkieh   the   slslate  a^rwrij 
gnatod  to  them. 

We  think  then  tbew  wwe  «e«r  ibm  by  the 
bftUiff,  and  that  the  femedy  adopted  being  by  the 
election  of  the  party  npoa  the  coTenaat»  the 
aame  mle  mnst  be  applied  in  eoeh  a  ease  as  to 
notiee  of  actioD  and  otherwise,  as  if  the  elaim 
had  been  made  by  the  ordinary  and  appropriate 
form  of  aetion  at  the  ooniinon  law.  It  was  not 
qnestioned  at  the  trial  tikat  theee  aets  were  not 
done  m  fntrtuanee  of  tht  act,  and  probably  it 
eonld  not  haTO  been  done  so  sneeeuftiUy;  we 
anst,  therefore,  asstime  that  they  were  so  done. 
Unqnestio^ably  they  weiw  done  by  the  bailiif 
**itt  his  office  of  bailiif,"  otherwise  the  plaintiff 
csn  have  no  remedy  on  the  oofeaant  Bhooid 
this  defenoe,  then,  of  want  of  notioe»  have  been 
^eeialiy  pleaded  by  the  bailiff  ? 

The  194th  section  enaets,  that  ''if  tender  of 
sallieient  amends  be  made  *  *  the  plaintiff 
shell  not  recoTer ;  and  in  any  snob  aetion  the 
defendant  may  plead  the  general  issne,  and  gite 
aay  special  matter  in  evidence  under  that  plea." 
Afid  ic  concludes  thus,  "  And  see  the  act  to  pro- 
tect justices  of  the  pesce  and  other  oiBoers  l^om 
vexatious  actions."  This  section,  and  the  198rd 
section,  which  begins,  '*  any  action  or  prosecution 
against  any  person  fbr  anything  done  in  pursu- 
aace  of  the  act,"  ftc,  and  which  provides  fbr 
the  notice  of  action  being  given,  were  both  con- 
tained in  the  one  section  (sec  107)  of  the  18  ft 
14  Tic  ch.  53.  In  this  previous  act  the  words 
at  the  end  of  that  section,  •*  and  it  shall  be  law- 
ful in  any  such  action  for  the  defendant  to  plead 
the  general  issue,"  &c.,  the  word  *'  such"  clearly 
applied  to  the  whole  of  the  aectlon,  and  had  not 
reference  to  *'all  actions  and  prosecutions" 
mentioned  at  the  beginning  of  that  section,  and 
were  not  confined  to  those  actions  only  in  which 
tender  of  amends  had  been  made  or  money  paid 
tato  court. 

If  sections  193  and  194  can  be  construed  as 
section  107  in  the  act  of  1850,  then  these  defen- 
dants, or  the  bailiff  at  any  rate,  were  not 
required  to  plead  the  want  of  notice.  There  are 
three  seotioos,  the  192,  198  and  194,  conUined 
under  the  one  heading  of  the  consolidated  act^ 
which  reads  '*  Limitations  and  Notices  of  Actions 
for  things  done  under  this  Act."  If  the  words 
**  in  any  wcA  action"  in  the  149th  section  apply  to 
the  aetions  under  the  heading  above  mentioned, 
•ad  which  are  more  expressly  mentioned  in  sec- 
tion 193  as  '*any  action  or  prosecution,"  then 
it  was  not  necessary  to  plead  specially.  No 
doubt  this  was  the  construction  of  the  act  of 
1850,  and  it  appears  to  have  been  the  like  inton- 
tioa  of  the  legisjature  in  the  present  consolida^ 
tion;  but  the  question  is,  whether  we  can 
judicially  declare  it  to  have  been  so  enacted.  If 
the  restricted  meaning  be  applied  to  this  section, 
then  the  defendant  is  permitted,  where  he  has 
nade  a  tender  or  paid  money  into  court,  to  plead 
the  general  issue  and  to  give  any  special  matter 
in  evidence  under  it,  and  not  merely  the  £sct  of 
taeh  tender  or  payment  into  court  But  why, 
hssause  he  has  tendered  amends,  should  he  be 
sUowed  to  give  any  special  mattor  in  evidence, 
iceord  and  satisfiMtion,  fbr  instance,  or  leave  and 
license,  Mbitrament  and  award,  or  release,  or 
toy  other  special  defenoe,  having  no  necessary 
coonection  with  or  rrtation  to  siwh  tonder,  but 


all  of  them,  in  &ct,  inconsistent  with  and  repug- 
nant to  it! 

The  refbrenoe  also  to  the  "  Tezations  Actions" 
Act  in  this  section  is  very  important,  which  ex- 
tends to  ••  any  officer  or  person  fHlfiUiog  any 
public  du^,  for  any  thing  done  by  him  in  the 
performance  of  such  public  duty,"  and  would 
include  this  bailiff:  and  in  which  act  the  defen- 
dant is  authorised  to  plead  the  general  issue,  and 
to  give  the  special  mattor  of  defence,  excuse  or 
justification  in  evidence  under  it. 

We  think  that  the  words  "  and  in  any  ateh 
action"  means  any  action,  and  not  only  an  action 
in  which  a  tender  or  psyment  into  court  has  been 
made,  and  are  to  be  read  as  a  separate  member 
of  the  section.  By  this  construction  the  original 
intention  of  the  act  is  preserved,  and  it  is  mad* 
recondleable,  also,  with  the  •'Vexatious  Actions" 
Act,  and  with  itself.  We  refer  to  the  observa- 
tions of  Lord  Chelmsford  on  the  word  «'  tuch'*  in 
the  case  of  Th4  Battem  Gouniiei  RaiUway  v. 
Iforrui^^eH.  AN.  941. 

We,  therefore,  think  that  the  bailiff  was 
entitied  to  a  notice  of  action  before  the  action 
was  brought  against  him,  and  that  he  is  entitied 
to  the  benefit  of  this  objection,  which  was 
covered  by  the  plea  of  the  general  issue  by 
statute,  and  which  was  token  at  the  trial,  and » 
renewed  by  him  in  the  present  rule. 

We  are  not  satisfied  the  sureties  are  entitled 
to  raise  this  obiection  for  themselves,  even  If 
they  had  pleaded  a  plea  which  would  have  raised 
the  question,  although  they  may,  perhaps,  be 
entitied  to  set  up  as  a  defbnoe  to  any  proceedings 
token  against  themselves,  any  matter  of  defence 
which  could  have  been  available  to  their  princi- 
pal, if  he  had  himself  been  sued.  If,  therefore, 
th^  are  not  entitied  to  be  notified  before  they 
are  sued,  it  may  be  they  can  plead  the  want  of 
notice  to  tha  bailiff  in  their  own  protection.  If 
this  be  not  so,  it  would,  in  effect,  be  making  the 
bailiff  liable  in  every  case,  without  a  notice,  be- 
cause his  sureties  must  be  entitied  to  be  indem- 
nified for  all  recoveries  had  against  them  as  his 
sureties.  But  it  Is  not  necessary  to  decide  this, 
for  they  have  pleaded  no  plea  of  this  kind,  al- 
though the  case  was  argued  for  them  as  if  they 
had  the  right  to  the  benefit  of  this  objection. 
The  result,  however,  of  the  decision  in  favor  of 
the  bailiff,  is  to  acquit  the  sureties  also,  for  the 
recovery  must  be  against  all  the  defendaoto  or 
against  none  of  them.  It  is,  therefore,  not  ne- 
cessary to  notice  any  of  the  other  objections. 

The  rule,  therefore,  will  be  absolute  to  enter 
a  nonsuit. 

Bole  absolute  accordingly  (a). 


INSOLVENCY  OASES. 
(In  the  lasolTBnt  Ooort  Ibr  the  Ommty  of  Wentworth.) 

Ri  Stxtihsoh,  ah  Ihsoltint. 

A  OTtdlto^  sllhoiigh  not  muBtd  In  the  telMdiile  unczed  to 
th«  dMd  of  MiignmeDt  or  oomposltion  nuula  hj  the  Ineol- 
rent,  maj  oppoie  the  eooflrmatloo  of  hU  dleehArge. 

Ibe  Ineolfiat  should  to  praeot  when  epplteetioo  li  made 
for  the  ooofln&etion  of  hla  dleeharge.  Debts  most  be 
proved  beflyre  the  ealgiiee,  end  not  befofe  the  Judge. 

The  insolvent  applied  for  a  confirmation  of  the 
discharge  executed  by  a  minority  in  number  of 

(a)  la  ttls  eise  lesTe  has  been  ohtsined  to  appesL 
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hia  creditors  for  smiia  of  $100  and  upwards,  and 
representing  three-foarths  in  Talae  of  the  lia- 
bilities mentioned  in  the  statement  annexed  to 
the  deed  of  composition  ezecnted  by  him  and 
filed  in  oonrt 

One  James  Watson  appeared  olaiming  to  be  a 
creditor,  and  to  hate  a  right  to  objeol  to  the 
confirmation  of  the  Recharge ;.  his  name  did  not 
appear  in  the  statement  of  liabilities  prepared 
by  the  insoWent,  and  annexed  to  the  deed  of 
composition.  He  also  eontended  that  the  insol- 
Tent  should  be  present  in  order  that  he  might 
be  examined  pursuant  to  sub-sec.  8  of  sec.  10. 

SadUir,  for  the  insoWent,  stated  that  he  dis- 
puted the  claim  of  Mr.  Watson,  and  argued 
that  Watson  had  no  right  to  be  heard  in  opposi- 
tion to  the  application:  that  lils  claim,  if  he  has 
one,  would  not  be  barred*  as  sub-sec.  8  of  sec.  9 
only  discharges  the  insolTcnt  from  the  liabilities 
which  are  mentioned  and  set  forth  in  the  state- 
ment annexed  to  the  deed  of  assignment,  or  in 
any  supplementary  list  of  creditors,  and  as  his 
rights  are  not  affected  in  any  way  by  the  dis- 
charge, he  has  no  right  to  be  heard  in  opposition 
to  the  application. 

Loon,  Co.  J.— I  think  the  only  question  is, 
"whether  or  not  Mr.  Watson  is  a  creditor ;  if  he 
is,  he  has  a  right  to  appear  and  be  heard  In 
opposition  to  this  application,  although  not 
named  in  the  statement  of  liabilities  annexed  to 
the  deed  of  composition.  By  sub-sec.  6  of  sec. 
0  it  is  provided  that  •*upon  such  application  any 
creditor  may  appear  and  oppose  the  confirmation 
of  the  discharge,"  The  right  to  appear  is  not 
limited  to  the  creditors  named  in  the  schedule. 
It  may  perhaps  be  the  case  that  the  insolrent  is 
only  discharged  from  those  debts  named  in  the 
statement  annexed  to  the  deed  of  assignment  or 
composition,  but  that  is  not  enough;  CTcry 
creditor  has  an  interest  in  the  estate  of  the 
insolrent,  and  a  right  to  participate  in  any 
diTidends  that  may  be  declared,  and  for  that 
purpose  is  entitied  to  prore  his  account  and 
rank  upon  the  estate,  and  also  to  oppose  the 
insoWent's  discharge  The  only  method  of  pro- 
Ting  debts  giTon  by  the  InsolTcnt  Act  is  before 
the  assignee,  under  sub-sec.  18  of  sec.  6 ;  the 
Judge  has  apparently  only  an  appellate  Jurisdic- 
tion in  respect  of  the  proving  of  debts. 

In  this  case,  on  being  satisfied  by  affidsTit  that 
a  bona  fide  claim  to  rank  as  a  creditor  is  made  by 
Mr.  Watson,  I  shall  adjourn  this  meeting,  in  order 
to  enable  him  to  prove  his  debt  before  the  assig- 
nee. I  think,  too,  that  the  insolvent  should  be 
present  when  application  is  made  for  the  confir- 
mation of  his  discharge,  in  order  that  he  may  be 
examined,  if  any  creditor  desires  to  do  so. 


Ih  thi  mattxa  ov  Hakutox  AMD  Bayib 

IXSOLTSJrTS. 

A  pencil  Bnmmoned  m  a  ^^P**  "»»?S!L*1S?*T  **,  •'^•Jt 
XsDMreneetiiigUfl  own  deiOinst  with  th*  loMlTaBti  tqr 
•UflglDg  that  he  is  a  oreditor. 

T.  C.  M.,  a  confidential  clerk,  and  manager  of - 
the  business  of  the  insolvents,  was  summoned 
as  a  witness  at  the  instance  of  the  assignees,  by 
a  Judge's  order  granted  under  the  authority  of 
BuVsec.  4  of  sec.  10  of  the  Insolvency  Act 

In  the  books  of  the  estate  he  appeared  as  a 
debtor  to  a  conriderable  amount,  but  claimed  to 


be  a  creditor,  alleging  that  he  had  a  set  off  ex- 
ceeding in  amount  his  indebtedness  to  the  ealala. 

After  behig  examined  generally  touohing  the 
estate  of  the  ineolTcnts,  he  was  asked  abowt  his 
own  account,  when  he  objected  to  produce  it,  or 
give  evidence  respecting  his  own  dealings  with 
the  insolvents. 

iSMMr,  for  the  witness,  contended  that  a  era- 
ditor  has  no  right  ta  examine  another  creditor 
about  his  claim  against  the  estate  until  he  seeks 
to  prove  his  account,  and  to  rank  upon  the  estate : 
that  it  would  be  ui\)ust  to  compel  the  witness  to 
give  such  evidence,  as  his  statement  might  be 
used  against  hlm«  while  he  could  not^use  them 
in  his  own  favour. 

Loon,  Co.  J.— Under  snb-see.  4  of  see.  10, 
amy  person  may  be  examined  as  to  the  estate  or 
effects  of  the  insolvents,  but  only  on  a  judge's 
order  granted  upon  petition ;  no  judge  acting  in 
insolvency  would  allow  a  witness  who  claimed  to 
be  a  creditor  to  be  examined  at  this  stage  of  the 
proceedings  touching  his  own  account,  unless  it 
appeared  to  him  necessaiy  in  the  interest  of  the 
creditors  that  he  should  be  so  examined.  la 
this  case  the  witness  was  manager  of  the  busi- 
ness of  the  insolvents;  in  the  books  kept  ehieflj 
by  himself  he  appears  to  be  largely  indebted  to 
the  estate,  and  his  claim,  which  is  in  the  nature 
of  a  set  off,  arises  out  of  his  transactions  with 
the  insolvents;  and  I  think  it  is  necessary,  in 
order  to  ascertain  whether  the  debt  apparentij 
due  by  the  witness  is  an  asset  or  not,  that  he 
should  answer  the  question  put  to  him  respect- 
ing his  own  account 

The  witness  then  produced  his  account,  and 
an  adjournment  was  asked  for  and  granted.  At 
the  next  meeting,  before  resuming  the  exami* 
nation. 

Loon,  Co.  J.,  sdd^At  the  time  of  granting 
the  a4Jcumment,  I  was  asked  to  look  into  the 
point  raised  by  Mr.  Sadleir;  I  have  done  so, 
and  I  am  of  opinion  that  my  deoision  was  oor- 
reot  The  cases  of  jBe  parU  Oooldie,  2  Rose, 
880,  cited  in  Deacon  k  DeGex  Bankruptcy  Law, 
166,  and  ExparU  Chamberlain^  19  Yes.  Jr.  481, 
are  in  point  In  the  last  case,  the  Lord  Chan- 
cellor (Eldon)  sdd,  "The  Commisrioners  must 
proceed  with  the  examination,  as,  although  the 
witness  thinks  himself  a  creditor,  he  may  not  be 
so."  And  again,  ''The  question  whether  the 
testimony  will  be  useftil  or  useless  is  very  differ- 
ent from  that  of  the  right  to  examine;  what 
may  be  the  effect  is  for  the  commissioners  to 
decide,  hui  the  witnesi  cannot  ut  up  the  obfeetum. 


ENGLISH    REPORTS. 


BranA  V.  Bonnsox  axd  axotesb. 

On  an  tedloliMiit  fat  fOmloudj  reottriag  gooda,  knowteg 
thamtohsv*  bam  stolMi,  tt  is  nnadb  to  eoavtet  e  pw«gr 
MNoeiTWonthavvidMiMorthBthtoi;  nnlMi  it  If  e^^ 


On  ui  fndletnoDt  tir  ftaaUng  and  reoelTiDg  a  mistnv,  It 
mppmnA  that  the  tbiaf  hed  ttoton  two  lorts  of  gnlUfUd 
then  mixed  thorn  aod  lold  thorn  to  tho  prlKMier:--BeM, 
that  tho  hittor  could  not  bo  eouTifltod  on  snch  on  Indk*- 
ment;  and  thon  boteg  no  oTidonoo  bttt  that  of  tho  thiol; 
tho  Jndgo  woold  not  auMnd. 

[HartSitd  Grown  Oooit-Bprtng  A«in%  1864.] 

Indictment  against  one  Baunders  for  stealing, 
and  against  Robinson  for  feloniously  receiving. 
The  indictment  alleged  that  Saunders,  «*ona 


Febnuffj,  1865.]         LOCAL  COUBTS'  &  MUNICIPAL  GAZETTE. 


[VoL  t— 81 


bushel  of  ft  oertftitt  mixture  oonristiDg  of  Oftts 
•nd  pets,  the  goods  of  his  employer,  feloniously 
fid  steel,  take  and  carry  avay ;"  and  that  Robin- 
ton,  *<the  goods  aforesaid,  so  as  aforesaid  felon- 
iously stolen,  felonioQsly  did  reodTe,  he  then  well 
faiowing  the  siud  goods  to  haTe  been  stolen." 

Second  oonnt,  that  Robinson  felonioosly  did 
reoeiTs  one  boshel  of  a  oertain  mixture  oonsist- 
iog  of  oats  and  peas,  of  the  goods,  &c.,  which 
mi  goods  had  been  stolen,  he  then  well  knowing 
tbem  to  bare  been  stolen. 

Ssonders,  the  thief,  pleaded  guilty. 

Robinson,  the  reoeifer,  pleaded  not  guilty. 

Abd,  for  the  proseeation. 

Ccdd,  for  the  defence. 

The  proeecator  had  known  the  prisoner  Robin- 
Mo  for  years  and  had  recently  sold  him  Tarions 
sorts  of  com.  Before  the  theft  the  proeecntor 
hsd  missed  oats  and  peas,  and  his  oats  were  pe- 
ealiar.  On  the  prisoner's  premises,  after  the 
other  prisoner  had  been  arMted,  were  foand  a 
qoaatity  of  mixed  oats  and  peas,  and  the  proee- 
cator bellered  the  oats  were  his,  bat  conld  not 
positiTely  identify  tbem,  mixed  as  they  were. 
The  only  other  endenee  was  that  of  Saunders 
the  thief,  who  swore  that  the  prisoner  asked  him 
to  ''get"  him  some  oom,  and  afterwards  bought 
it  of  hutt  and  gaTO  him  a  shilling  for  it,  and  told 
bin  to  *•  say  nothing  about  it." 

Pollock,  C.  B.,  adTised  the  Jury  to  aequit  the 
prisooer;  it  being  perilous,  he  said,  to  eooTict  a 
person  as  reeeiTer  on  the  sole  CTidenee  of  the 
tUet  This  would  put  it  in  the  power  of  a  thief 
from  amlice  or  rerenge  to  lay  a  cvime  on  any  one 
•guost  whom  he  had  a  grudge.  And  here  there 
vts  no  adequate  confirmation  of  the  thii^s 
erideoee. 

The  jury,  howerer,  after  oonsideration  desired 
to  return  a  Terdiet  of  guilty. 

Pollock,  G.  B.,  howerer,  declined  to  reoeire 
it  or  allow  it  to  be  recorded,  and  directed  them 
to  find  the  prisoner  not  guilty,  as  the  cTidenoe 
&iled  in  point  of  law.  The  indictment  charged 
a  reeeiTing  of  a  mixture  which  had  been  stolen, 
knowing  it,  t.«.  the  mixture,  to  hare  been  stolen ; 
bat  the  eridenoe  of  the  thief;  if  beUcfod  at  all, 
vie  that  he  stole  pfire  oats  and  pure  peas,  and 
then  mixed  them  and  afterwards  sold  them  to  the 
prisoner,  so  that  the  one  prisoner  did  not  steal 
B  mixture,  and  the  other  did  not  receiTc,  as  the 
bdiotment  alleged,  a  "  mixture"  which  had  been 
stolen,  for  the  mixture  had  not  been  stolen. 

The  jury,  howerer,  still  declined  to  return  a 
▼ndiot  of  not  guilty,  declaring  that  thfy  deemed 
that  when  the  thief  mixed  the  onto  and  peas  it 
hceaBea«<mixtoz«." 

.  Pollock,  G.  B.»  with  some  flrmaees,  told  the 
jvy  that  they  were  bound,  oa  hii  diieetioa  in 
PfiBt  of  law,  to  return  the  Terdiet  he  directed. 
He  explained  that  the  facts  only  were  within 
wproTinoe,  the  law  wis  in  his ;  and  although 
he  did  not  infringe  on  their  proTinoe,  he  oonld 
aot  permit  them  to  inTtde  his.  He  peremptorily 
weeted  them,  therefore,  to  return  a  Terdiet  of 
aotgoflty. 

Thejary,  after  some  heeHatien  and  with  great 
woetaaee,  at  length,  aooovdingly ,  rttofMd  a  Ter- 

fietofnotguUty! 


SPRING  CIRGUITS,  1866. 

Tn  Hov.  Mb.  Jvstzoi  MoKtzsox. 

Engston..^ Tuesday 21  st  March. 

BrockTille Tuesday  ^ 4th  ApriL 

Perth  ......••••.  ...  Monday 10th      « 

Gomwall.. Monday  17th      " 

Ottawa..... Tuesday 2nd  May. 

L'Orignal.... Tuesday 9th      •• 

Tn  Hov.  Mm.  Jvsnoi  Wmox. 

Napanee Monday  20th  March. 

Pioton ^ Wednesday 22nd      •« 

BelloTille  Monday 27th      •• 

WWtby Tuesday 11th  April. 

Gobourg. Monday 17th      •« 

Peterborough Monday  ;..    ist    May. 

Undsay  .....•..•.•  Thursday  .......    4th      •< 

Thi  Hov.  Ghxu  Jvsnoi  ot  Upfxb  Gjjtada. 

Milton.... Monday 18th  March. 

Hamilton  Monday  20th      «< 

2f^«   Monday 8rd  April. 

Niagara Tuesday 26th      •« 

Wetland.. Tneeday 2nd  May. 

Owen  Sound Tuesday  ...  .*.•..    9th      «• 


Thi  Hex.  Mb.  Jvsnoi  Hagabtt. 

Ouelph Monday  29th  March. 

Brentford Monday  27th      •• 

Berlin Monday  8rd  ApriL 

Stratford  Monday  10th      •* 

Woodstock........  Monday 17th      " 

Cayuga Tneeday 26th      " 

8im«>«  Tuesday 2nd  May. 

Thi  Hob.  Mb.  Jvstioi  Johb  Wilsox. 

Ooderieh...,. Tuesday 21st  March. 

Samia. Monday  27th      «• 

St.  Thomas  Thursday   80th      <• 

I«OBdon Monday 8rd  April. 

Chatham  Wednesday 12th      ** 

Sandwich  Monday  17th      «« 

Thi  Hob.  CmBV  Jvstiob  Riohabds. 

Toronto  City Monday  20th  March. 

Tork  and  Peel ...  Monday lOth  April. 


IHSOLVBirTS. 


P.  a,  BttTwson  « ............ Ttanwta 

Obwlw  J.  Hooghtoa  .................^  XontrMO. 

Caiariii  Lwoeque  .......... ..........„«^  PlaatigwMt. 

A.  BowmU ...... Brwatibid. 

PlMrreniewPotUar . ThmBlTeic 

Peter  Ajliworth  ^^.^^ ...  StmoiwtTtttau 

IbouM  B«da«r  ..........................  T^  HUUtr. 

BaVldCUdweU  ..........................  Chdft 

M..M.MM.  TMwboR/. 
>M..MM.M..MM.  XoiitreeL 

Join  W.  H.  BAndOtn ..................  Wellaiid. 

WoDartOB  F.  Pjpm  ^^.,^^^^^  Oobovg. 
JmmK.r 
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John  0.  T/kjlar^*.,.,^.^^^^^^  Beltofllto. 

John  Tkjlor   .^....^...........^.i....^.  Oo.  Wentipartii. 

Wllltem  DovglM  A  Oo.  ^^^^^^  UoatmL 

▲rthar  Ifaebeui  ........................p.  Ooboarg. 

WUliamBlM  ...........M...............^  PttHh.     ^ 

Cbarlet  Lfttour  •m....mmm.m*m«**..««m  Lonflmi. 

Holm«  A  Bftvldfloii  .. ...........  PdBt  UtL 

J.  Cimlg ... 

Henrj  NieoU  ^....^....mmm. ......... m.  8t.7 

Oornelini  BfltelMU 8t  ' 

DftTid  P.  BMttle ..............  Montraa. 

Alexander  V.  Veattte  .....................  StrsUiroy. 

Godard  k  Oo. ......... .......^ ...... ......  Ofafton. 

WUliam  Ooyne .... .' St  1 

Olark  Gordon 

J.  LlTingeton  m....m.m....m.m..... 

Arehd.  MeNeU .. OmtevrUto. 

Hubert  Grarel,  aen. MeoAraaL 

B.8iDotte ......  M«DtrML 

John  Aditon ..  St  Hjadatha. 

Bamael  Aihton Darlington. 

Jamn^  MeOnlrt Obrtwrlgbt 

BolMrtBraat Klngeton. 

JohnOrr  ................................  Hamilton. 

Gnrd  A  Tarlton OdnsriUa 

T.  A  D.  Brown ..............................  MontraeL 

Tnmbiill  Brodia  A  Oo.  . ............  Uontcaal. 

Fanl  T.  Ware  . — ........................  UontraaL 

Owen  Mnrpbj  .............^....m.........  Toronto. 

Marois  A  Son  m....m....  ............  •mm.  Qoebeo. 

Wm.  B.  Whlttlar  Qoabee. 

Henrjr  Snider « » Pleton. 

Jolm  Teei  ...m.....m..m...m..mm.....m  Pleton. 

D.  A.  P.  Watt MM..^.... —  Montna]. 

Noble  0.  Smith  ........ MewtonTflla. 

Jamee  Oreed  ..............^..^.m......  !);>.  Barton. 

JohnToill   ......M.M.M. ..^ Tp.  MeNah. 

U.  0.  Fonjth  M.M.......M.M.M.M.M.M.  Bvribrd. 

Ohriatopher  W.  Rlchardeon  ........m.  Oo.  Wentworth. 

Thomas  Graham  ......M..........M....M.  Oo.  Wentworth. 

]>anial  L.  Healj m T^.  Smith. 

Loehman  A.  Orenmiar    ....^.....m....  Waterdown. 

John  Thoaiion.M.........M..M.......M.M  Peterboro^. 

Wm.  Tliomee  Klely    ...  .„ ...  m. .. ....  London. ' 

Robert  G.  Pole.M.........M.M.............  Hamilton. 

Bidiard  Morfthj  m....».......m........m  Toronto. 

John  Morphj  ....m.......m.m....m.m...  Toronto. 

John  BreeneM.M.......M..M.MM..M....M  Marlpoik 

Joseph  Breene Ifarlpota. 

Daniel  Hsfgart   Patarboto*. 

Wlliet  Ferrls.....................M.M.....M  PIttsbnrgh. 

John  McKa7»  aBn.............M.M.M......  Kingston. 

Wm.  Bennett  .^ ...  m.  ............ mm.m.  Port  Hope. 

John  B.  Babooek. — .m..«.  BednersTiUe. 

Henry  LabeUe....M....M Yankiesk  HBL 

Job  a  Thompson  A  Oo HontrsaL 

W.  T.  Bcclsstone.MM.M. .............. M.  Hamflton. 

Geo^e  Robertson  .......................  Oil  Sprlngi. 

Gaorge  S.  Wilkes..........  ........  Bxantford. 

Levi  Beemer Toronto. 

Lewis  Smith Tp.  Barton. 

Wm.  Wood Sophlaabnrsii. 

Nicholas Grsely  .................  Sophiasbiirgh. 

Bdwln  BobUn .....................  Pioton. 

Patrick  Rysa MontnaL 

Jacob  Ossselman „  NewvaaUe. 

George  W.  Boggs 8t1 

Henry  T.  McKkhaa  . 

Wm.  Briscoe...........................  Toronto^ 

Lawrenee  Lawraam  ......J........  London. 

JohnSwarta . ...........  Waterloo. 

George  Donglasi  GriliB..-^^.... 


flshsrMonio PortOolboma. 

...........  Oo.  Waatworth. 

>••••- Tpw  Aikestown. 

J.  Owens  ....M.  ..........  Drayton. 

Fster  MeOann  ................ —  London. 

Martin  Haoek ............ OaWaterloa 

J.  G.  Booth  .......................  Ohambly. 

Allan  HeQnarria.. Sdon. 

J.J.Harshall UoantFtoraaL 

Angus  MoSween  ..................  St  Thomas. 

MeaelUn  A  Oo.  . HontfeaL 

Bhlnard  H^ybee .. Manilla. 

.................  Klngaton. 

>.........•.......••  Newbttrgh. 

James  a  Maoklln .Hamilton. 

George  H.  Oomer.............^.......  Tp.  Biehmond. 


APPOINTXEirTS  TO  OFFICB. 


SPBOIAL  OOMMI88IONSR. 
IBBDBBIOK  WM.  TORBANOI,  oT  Monlzaal,  : 
Adtoeate,  to  ba  a  Oommiiiloner  under  Chapter  U  of  th, 
OottKilldalad  Statatas  of  Oaaada»  to  InqulM  into  the  pi«- 
eaedlngs  eonnaeted  with  the  St  Alban's  oOmdaia.  (Ga. 
wttedJan«ai7t8»18a6w) 

NOTABIKS  PUBLia 
WILLIAM  U.  BABBSTT,  of  Port  aiipe»  Bsquira,  Atto^ 
nsy-at-Law,  to  be  a  PubUe  Notary  In  Upper  Canada.    (Ga- 
■etted  January  SI,  1866.) 

O0BONBB8. 

JOHN  GBOBOB  MoLBAN,  Bsq ,  M J).,  Aasosiata 
Oovnty  of  Uneoln.   (Gaaatted  January  81,  ISO  >.) 

JOHN  R.  KLLI01T,  bquhw,  M.D.,  Asntteta 
Ooonty  of  Welland.   (Gaasttad  Jannaiy  SI,  180&.) 

ISSUERS  OP  PASSPORTS.   ' 
A.  J.  PBTBRSON,  of  Berlin,  THOMAS  WILLS,  of  BeDe- 
Tille^  THOMIS  SPARROW,  of  Gait,  SAML  8.  SMADB8,  tf 
Port  Oolbome,  and  THOMAS  BURGAB,  of  WeUaod,  Mmtn. 
(Oaaatted  January  7, 1866.) 

M08B8  SPRINGER,  of  Waterloo^  THOMAS  GORDON,  of 
Owen  Sound,  JAMBS  McGlBBON,  of  LbHtay,  and  JAMBS 
HOLDBN,  of  Prtnoe  Albert,  Smnlrss.  (Gaaetted  Janwry 
SI,  1866.) 

ANDREW  DONNILLT,  of  Rl^imond,  WILLIAM  R 
HAMILTON,  of  Oolllngwood,  CHARLES  BLLIOT,  of  Oo- 
bonig,  WILLIAM  WALLACE,  of  Shnooe,  WILLIAM  M. 
KING,  of  OakTiU^  LEWIS  W.  ORD,  of  Sealbrth,  JAMES 
THOMSON,  of  Goderiflh,  and  JAMES  RIDDELL,  of  Port 
Dover,  Esqulras.    (Gaaetted  January  S8, 1865.) 


TO  CORRESPONDENTS. 


«Lik"— Inoarnast 

"A.  A.  R.**— Many  ttmnka  Ibr  yoor  ooaaaunleadoii  ana 
aeoompanylng statement  The  sultfeotwiU  be rafemd  total 
our  next 

«S.  P."— You  are  perUKtly  correct  as  to  the  &et  of  the 
repeal  of  the  ssetion  lalbRad  to;  but  it  was  immaterial 
as  ibr  as  the  artlde  was  eoneemed.  We  m^  hare  oecasion 
hereafter  to  refer  to  the  late  act. 

«*  V.  B.  M.f*— Is  iwmlnded  of  the  iuTarlahto  rule  that  the 
aamea  of  Oomqpondentt  must  be  emit  with  thsir  ooBBunL 
•atlona.  notBaosanrOy  tepubUeatlon,  but  aaa  gwiuBtaa  of 
foodfldth. 
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&.  fUS  ^  Itt  Aimfay  in  LenL  [Jbr  County  Coart 

ft.  Mod  ..  B«oonl0r'i  Ooart  titi.  Ufltdi^ftirnotlM  of  trial 

11  SUN  .  2md  Stmdaf  m  LmL  (jfor  Tork  A  PmL 

14  Tmm^  Qr.  8.  A  Oo.Ct  dC.  iacMh  Oo.   LMt  day  fcr  Mr. 

I6L  Thnr^  Mttliigi  ODort  of  Srror  uid  Appeal. 

17.  FtW....  aLItitriek, 

1».  BUN  ^  9rd  Smdag  fti  LmL 

24.  Frid....  DMlare  Ibr  Tork  and  Peel. 

2&.  8il ....  Zotfy  Aqr.    ^imwicia/toii  F.  JT. 

3ft.  SUN  .  4ihAmdapin  LtnL 


NOTICE. 

Oie«V<^A«<fe><iy  Mat  Aa«  nmnioJifaUy  totoi  plooe  «i  (^ 
tMK  ^  ttc  (wo  iaiC  iiiMi6crt  ciMi  of  ikti  number  iff  Law 
JoonalaiMl  Loeal  OmrWOaiotto,  Uu  time  witMn  which 
p«ywuaitwtmitUwM0UtQaecuxth€ben^UtqfeuilipttinHtnii 
itedadedtoltt  Apra  neaL 

Owmg  to  (W  vary  lofge  denMiid  ^br  M<  Law  Jonmal  ciMi 
LdolOoartii'QaBotto,  nJbtcHbtn  mi  duiring  io  taAc  both 
vMeatkm  wrt  parUadB^  nqitetiti  at  ohm  to  ntem  tt« 
tocfc  mai&en  ^tkai  am/cr  which  the^  do  not  with  to 
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POUND-KEEPERS. 

^e  retam  to  this  subject  from  our  last 
BUfflber. 

As  we  before  remsrked,  the  prorisions  of 
section  860  of  the  Munidpftl  Institutions  Act 
may  be  Tsried,  or  other  provisions  made,  bj 
manidpal  bj-laws  passed  for  that  purpose. 
Under  that  section,  however,  we  find  the 
subject  of  our  enquiries  very  generally  and 
'saffideatlj  provided  for. 

(1)  As  to  the  receipt  of  the  animal  intended 
to  be  impounded.  Sub-section  2  does  not  re- 
quire the  pound-keeper  himself  to  be  on  the 
look  out  for  and  take  to  the  pound  any  cattle 
nuinbg  at  laige,  but  it  does  require  him  to 
receive  and  impound  any  horse,  bull,  ox,  cow, 
sheep,  goat,  pig,  or  other  cattle  delivered  to 
^  for  that  purpose  by  any  person  resident 
within  his  division  who  brings  such  animal  to 
^  voA  states  that  it  has  been  distrained  for 
"u^ning  at  large  or  for  trespassing  and  doing 

(2)  If  the  person  who  brings  the  animal  to 
be  impoimded  desires  to  make  a  clum  for  any 
^lanuige  done  by  such  animal,  he  must,  at  the 
time  be  impounds  it,  or  within  twenty-four 
hours  thereafter,  deliver  to  the  pound-keeper 


duplicate  statements  in  writing  of  his  demands 
against  the  owner  for  any  damages,  not  ex- 
ceeding twenty  dollars,  which  may  have  been 
done  by  such  animal:  (sub-sec  4.)  Unless 
this  statement  is  given  to  the  pound-keeper 
within  the  time  mentioned,  he  has  no  power 
to  allow  the  impounder  any  sum  for  such 
damages  on  the  sale  of  the  animal.  To  pre- 
vent mistakes,  therefore,  he  should  endorse 
op  the  demand  and  the  agreement  mentioned 
in  the  same  sub-section,  the  date  he  receives 
them. 

(3)  The  form  of  this  agreement  is  given  in 
the  act,  and  must  be  in  writing,  under  seal. 
The  pound-keeper  may  in  his  discretion  insist 
upon  a  surety,  and  it  would  be  advisable  for 
him  as  a  general  rule  to  avail  himself  of  this 
right  He  must  remember  that  this  agree- 
ment is  for  the  benefit  of  the  owner  of  the 
cattle  or  animal  impounded,  and  that  he 
stands  in  the  position  of  a  trustee  for  the 
owner,  and  is  bound  to  see  that  proper  secu- 
rity is  given. 

(4)  The  pound-keeper  must  be  very  careful 
to  see  that  all  matters  antecedent  to  and  con- 
nected with  the  sale  of  impounded  cattle  are 
properly  attended  to.  In  the  first  place  he 
must  properly  feed  and  shelter  Uiem  so  long 
as  they  are  in  his  charge.  If  at  any  time  be- 
fore sale  a  sheriff's  officer  or  a  Division  Court 
bailiff  demands  possession,  under  a  writ  of 
replevin,  of  any  animal  that  may  be  impound- 
ed, the  pound-keeper  is  bound  at  once  to  deli- 
ver it  to  him.  Again,  if  the  owner  tenders 
him  the  proper  costs  and  charges  that  have 
been  incurred,  and  the  amount  claimed  for 
damages  (if  any)  he  is  also  bound  to  receive 
it  and  deliver  the  animal  to  its  rightful  owner. 
But  if  the4atter  disputes  the  amount  so  claim- 
ed for  damages,  he  must  await  the  award  of 
the  fence-viewers,  whose  duty  it  is,  under 
sub-sees.  18  and  19,  to  appraise  the  damages. 

Within  forty-eight  hours  after  the  animal  is 
impounded,  the  pound-keeper  must  prepare 
three  notices  of  sale,  whidh  must  specify  the 
time  and  place  at  which  the  animal  (describing 
it)  will  be  publicly  sold,  if  not  sooner  reple- 
vied or  redeemed  by  the  owner  or  some  one 
on  his  behalf  pajring  the  penalty  imposed  by 
law  (if  any),  the  amount  of  the  injury  (if 
any),  together  with  the  expenses  of  the  fence- 
viewers  (if  any)  and  the  expenses  of  keeping 
the  animal  These  notices  must  be  affixed 
and  continued  for  three  successive  days  at 
least,  in  three  public  places  in  the  municipality. 
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Before  proceeding  to  a  sale,  which  in  the 
case  of  pigs  and  poultry  must  not  be  tiU  after 
four  clear  days,  nor  in  the  case  of  horses  or 
other  cattle  till  after  eight  dear  days  from 
the  time  of  the  impoundingi  the  pound-keeper 
must  prove  by  affidavit,  to  the  satisfaction  of 
a  justice  of  the  peace,  that  proper  notice  of 
the  intended  sale  has  been  given ;  upon  which 
it  is  the  duty  of  such  justice  of  the  peace  to 
determine  the  amount  (if  not  otherwise  fixed 
by  hiw,  and  adhering,  so  fiur  as  i^plicable,  to 
the  tariff  of  fees  for  pound-keepers  that  may 
be  established  by  by-kw  of  the  municipality) 
to  be  awarded  to  the  pound-keeper  for  his  ex- 
penses and  trouble*  And  if  the  owner,  does 
not,  within  forty-eight  hours  from  the  time  of 
the  impounding,  di^mte  the  amount  claimed 
for  damages,  according  to  the  duplicate  state- 
ments given  to  the  pound-keeper,  the  latter 
I3  to  consider  the  amount  there  claimed  as 
the  amount  of  damages  actually  sustained 
(under  twenty  dollars),  whidi  the  owner  is 
entitled  to  receive  from  him,  out  of  the  pro- 
ceeds of  the  sale. 

These  preliminaries  havmg  been  observed, 
the  pound-keeper  shall,  on  the  day  and  at  the 
time  named  in  ih9  notices  (if  *t  replevied  or 
redeemed),  sell  the  ammafl  for  cash  to  the 
highest  bidder.  With  the  proceeds  he  is  to 
pay  all  expenses,  and  the  balance  (if  any)  is 
to  be  handed  to  the  person  (if  any)  to  wh<»ai 
the  damage  has  been  d<me,  so  far  as  it  goes, 
or  if  there  is  a  balance  after  paying  expenses 
or  damages,  ihe  surplus  (if  any)  shall  be 
paid  to  the  original  owner  of  the  animal,  or  if 
not  claimed  by  him  within  three  months  after 
the  sale,  must  be  handed  over  to  the  treasurer 
or  chamberlain  for  the  use  of  the  municipality. 

The  pound-keeper  may,  however,  if  he  pre- 
fer it,  use  the  summary  remedy  prescribed  by 
sub-sections  14  and  15,  for  recovering  by  the 
judgment  of  a  justice  of  the  peace  fi^m  the 
owner  the  value  of  the  food  and  shelter  given 
to  the  animal,  together  with  a  reasonable 
allowance  for  his  time  and  trouble. 

The  most  important  questions  that  arise 
under  the  law  relating  to  pound-keepers  are 
those  where  cattle  are  impounded  for  damages 
done  to  neighbouring  crops  and  pastures,  4ba, 
and  here  comes  up  the  all  important  question 
of  *^  lawful  fences."  fiipery  fanner  knows 
what  Is  meant  by  these  words  m  his  own 
locality,  but  he  may  not  know  how  fkr  he 
may,  as  it  were,  take  the  law  into  his  own 
buids  when  suffering  damage  torn  breaehy 


cattle,  or,  on  the  other  hand,  what  remedies  he 
is  ttititled  to,  to  recover  possession  of  his  eat^ 
tie,  if  they  happen  to  be  impounded. 

When  speaking  on  this  si^ect  Lord  Mans- 
field says : — **  Distraining  cattle  doing  damage 
is  a  summary  execution  in  the  first  instance. 
The  distrainor  must  take  care  io  be  formally 
correct;  he  must  seize  th«n  in  the  act,  upon 
the  spot"  Although  a  particular  by-law  may 
obviate  the  necessity  for  such  strictness  as 
this,  still  the  words  quoted  are  useful  in  shew- 
ing the  necessity  of  the  greatest  caution  lor 
fear  of  mistakes.  The  questions  as  to  whether 
fences  are  sufficient,  and  as  to  what  damage 
has  been  sustained  by  the  distrainor,  are  to  be 
decided  by  three  arbitrators,  who  are  to  be 
fence-viewers  of  the  township,  one  to  be  ap- 
pointed by  the  owner,  one  by  the  person  suf- 
fering damage,  and  one  by  the  pound-keeper. 
Their  award  (which  should  be  in  writing) 
should  shew :  1.  That  they  have  viewed  the 
fences  and  found  them  lawful  or  unlavrful  (as 
the  case  might  be),  according  tp  the  statutes 
or  by-laws  of  the  township  in  that  behalf  at  the 
time  of  the  trespass ;  and,  2.  If  the  fence  was 
a  lawful  one,  what  amount  of  damages  have 
been  done  to  the  distrainor's  property.  They 
should  then  deliver  this  award  to  the  pound 
keeper  with  a  statement  of  their  fees  and 
chaiges.  Any  omission,  however,  of  any  ne- 
cessary statement  in  the  awird  cannot  affect 
the  position  of  the  pound-keeper,  so  long  as 
he  does  his  duty. 

Lord  Mansfield  continues  by  stating  the 
remedies  that  the  proprietor  of  the  cattle  has 
to  recover  possession  of  them:  1st  He  may 
replevy.  2nd.  If  he  does  not  choose  to  re- 
plevy, but  is  desirous  of  having  his  cattle  im-  * 
mediately  re-delivered,  he  may  make  amends 
(under  protest,  we  presume)  and  pay  all  law- 
ful fees  and  charges,  and  then  bring  an  action 
of  trespass  for  taking  his  cattle,  and  particu- 
larly chai^  the  money  so  paid  byway  of 
amends,  as  an  aggravation  of  the  damage 
occasioned  by  the  trespass.  He  has  no  remedy 
against  the  pound-keeper,  unless,  as  we  said 
before,  the  latter  goes  out  of  the  line  of  his 
dufy^  or  becomes  a  party  to  some  illegal  act 
of  the  distrainor. 


SERVICES  IN  FOREIGN  DIVISIONS. 

We  hear  many  complaints  of  neglect  re- 
garding the  service  and  return  of  summonses 
sent  to  "  Foreign  Divisions."    In  some  cases 
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the  boilifr  fiuls  to  make  Berrice  in  sufficient 
time^  in  others  the  clerk  is  negligent,  and  the 
pipers  are  not  retamed  to  the  **  Home  Divi- 
non"  in  time  for  action  by  the  court  In  both 
eases  the  officer  in  defkult  is  liable  in  damages 
to  the  party  injured  by  his  misconduct 

The  duty  is  prescribed  by  the  73rd  section 
of  the  statute  and  Rule  21.  The  derk,  on 
reeetTiDg  the  papers,  with  the  necessary  fees, 
is  firthiHth  to  deliver  them  to  the  bailiff  of 
ha  court  for  service,  and  the  bailiff^s  duty  is 
to  serve  the  same,  Kiidffrthwiih  make  return 
thereof  to  the  clerk  of  his  court  (in  manner 
required  by  Rule  IIX  ftnd  the  latter  it  is  pro- 
Tided  **  shall  Jbrtkwith  transmit  the  papers 
by  mail"  to  ihb  derk  of  the  home  court 

It  will  be  observed  that  the  bailiff  is  to 
make  retom,  not  in  the  time  but  in  the  mat^ 
a«r  required  by  Rule  11.  It  is  suggested  to 
us  that  baili£&,  from  the  reference  to  Rule  11, 
suppose  the  duty  done  if  a  return  be  made 
four  days  before  the  court  This  is  a  most 
■istaken  view,  and,  if  delayed  so  long,  the 
pipers  would  not,  in  the  great  m^ority  of 
OSes,  reach  the  home  clerk's  office  till  alter 
the  return  day.  Every  bailiff  ought  to  know 
that  the  summonses  sent  from  other  courts 
must  be  served  from  fifteen  to  twenty  days 
before  the  return  day  thereof  (sec.  76),  And 
he  should  use  due  diligenee  to  effect  service 
in  goed  time,  and  promptly  make  the  neces- 
fluy  affidavit  before  his  clerk.  In  some  of  the 
rural  divisions  there  is  only  a  weekly  or  bi- 
weekly mail,  and  henoe  the  importance  of  the 
derk,  in  the  words  of  the  act,  "forthwith'' 
tnuumitting  the  papers  by  mail  **  to  the  home 
court" 

When  pap^«  do  not  come  to  hand  in  time 
for  action  by  the  court  in  consequence  of  the 
foreign  derk's  neglect,  it  is  quite  clear  that 
the  fees  for  service,  &&,  as  against  the  plain- 
tiff are  not  earned,  and  if  prepaid  may  be 
recovered  back  by  the  plaintiff  with  damages 
And  costs  irom  the  delinquent  officer. 


SATING  EXPENSE  IN  PROOF. 

When  a  plaintiff  enters  a  suit  in  a  Division 
Court,  whether  upon  an  account,  a  promissory 
note^  or  upon  any  other  demand,  he  usually 
oonas  to  the  Court  prepared  with  witnesses 
to  prove  his  account,  the  signing  of  the  note, 
or  other  fiicts — ^in  a  word,  he  has  M  the  wit- 
OMMs  necesasary  to  sustain  his  demand,  for 
if  he  fittla  to  have  them  at  court,  and  the 


defendant  denies  the  dahn,  there  must  be  an 
adjournment,  or  the  plaintiff  is  nonsuited 
with  needless  costs  in  either  case.  In  the 
other  view,  when  the  cause  comes  on  for  trial, 
the  defendant  probably  objects  only  to  one  or 
two  items  in  the  account,  or  admits  the 
making  of  the  note  or  other  fkct  necessary  to 
be  proved,  but  takes  other  ground  of  defence, 
for  example,  payment,  satis&ctioD,  set-off; 
and  so  it  is  unnceessary  to  call  the  plaintiff's 
witnesses ;  but  all  have  been  brought  to  Court 
and  must  be  paid.  And  yet  it  is  such  a  simple 
proceeding,  before  the  trial,  to  narrow  a  case 
down  to  the  points  really  in  dispute.  If  peo- 
ple must  have  their  differences  settled  by  law, 
let  it  be  done  as  cheaply  as  may  be.  Why 
allow  needless  expenses  to  be  heaped  up  ? 

It  is  a  matter  of  surprise  to  those  who 
attend  Division  'Courts  to  notice  how  rarely 
people  avail  Ihemselves  of  the  excellent  pro- 
visions of  Rule  80,  the  substance  of  which,  as 
respects  defendants,  is  as  follows:  To  save 
unnecessary  expense  in  proof^  the  defendant 
may  give  the  plaintiff  notice  in  writing  that 
he  will  admit  on  the  trial  any  part  of  the 
claim  or  any  fticts  that  would  otherwise  re- 
quire proof,  and  after  «uch  notice  the  plaintiff 
will  not  be  allowed  expenses  incurred  fbr 
Such  prood 

A  form  of  notice  is  ^ven,  but  as  the  Rules- 
are  in  the  hands  of  but  a  few,  and  the  book 
now  out  of  print,  we  subjoin  a  form  that  will: 
answer  the  purpose : 

In  the Division  Court  for  the  county  of 

,  between  plaintifi^  and 

defendant 

The  plaintiff  is  required  to  take  notice  that 
the  defendant  will  admit  at  the  trial  of  this 
cause  (here  insert  what  is  intended  to  he  (Ad- 
mitted, (u — ^*  the  following  items,  viz. in 

the  acoount  sued  on,"  cr  **all  except in 

the  account  sued  on,"  or  **  the  signing  of  the> 
note  sued  on,"  or  as  the  case  may  be).  Dated,. 
Ac.  defendant 

If  the  defendant  has  also  a  aeto%  he  should 
annex  a  copy,  adding  to  the  notice,  "  and  the- 
defendant  wUI,  on  tiie  trial,. set  off  the  daim 
hereto  annexed."  This  notioe  must  be  served, 
on  the  i^ntif^  or  left  at  his  usual  place  of 
abode,  six  days  before  the  trial,  either  by  the 
bailiff  or  by  any  literate  person. 

When  it  is  remembered  that  the  expense  of 
witnesses  to  prove  a  long  account  may  be 
teom  five  to  ten  dollars,  it  is  well  worth  while 
to  the  defendant  to  give  the  notice  suggested^ 
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and  thus  keep  down  oosta  by  confining  the 
proofs  to  the  items  or  facts  really  disputed. 
People  often  complain  that  costs  mount  up 
rapidly,  and  complain  of  the  law,  when  the 
&ult  lies  at  their  own  doors. 


SUNDAY  TRAVELLERS— THE  TEMPER- 
ANCB  ACT. 

In  our  January  number  we  discussed  the 
question  as  to  who  are  honajide  "travellers," 
and  when  intoxicating  liquors  may  not  be 
sold  to  persons  not  coming  within  that  deno- 
mination. We  return  'to  the  subject  in  con- 
nection with  the  Act  passed  last  session  for 

'  the  prevention  of  drunkenness,  or  as  it  is 
more  generally  called,  "  Dunkin's  Act" 
The  first  part  of  the  Act  is  taken  up  with 

.^provisions  relative  to  the  prohibition  of  the 
sale  of  intoxicating  liquors  in  certun  locali- 
ties, and  most  of  our  readers  are  doubtless 
more  or  less  familiar  with  these  provisions, 
from   information   gleaned  from  the  public 

.  prints. 

Sections  89,  40,  41,  42,  48  and  44  are  pro- 

*  visions  of  general  interest,  irrespective  of  local 

,  prohibition. 

Section  89  refers  to  witnesses  and  evidence 

'  in  prosecutions  for  selling  liquor  without 
license. 

Section  40  is  a  novel  enactment,  but  one 
which,  .we  think,  is  calculated  to  work  a 
benefit  in  the  community,  by  touching  the 
pockets  of  many  who,  utterly  regardless  of 
the  consequences  of  their  acts,  make  a  profit 

'  out  of  the  sins  and  follies  of  their  fellow  men. 
It  provides  that  when  any  person  who  has 
drunk  to  excess  in  any  tavern,  or  other  place 
where  liquor  is  sold,  and  whilst  in  a  conse- 
quent state  x>f  intoxication,  comes  to  death  by 
suicide,  or  drowning,  or  perishing  from  oold, 
or  other  accident  caused  by  such  intoxication, 
the  tavern-keeper,  &c,  shall  be  liable  to  an 
action  at  the  suit  of  the  legal  representatives 
of  the  deceased  for  any  sum  by  way  of  dam- 
ages, of  not  less  than  one  hundred,  nor  more 
than  one  i  thousand  dollars.  We  sincerely 
trust  that  the  legal  r^resentatives  of  all  such 
unfortunates  as  are  here  referred  to  will  for 

the  sake-of  public  morality,  and  as  a  punish- 
ment to  evil  doers,  if  not  for  the  sake  of  those 

who  may  perhaps  have  been  dependent  upon 
the  deceased  for  their  support,  without  fear 
or  favor,  commence  and  rigorously  prosecute 

all  offenders  within  the  meaning  of  the  statute. 


By  section  41  it  is  provided  that  any  person 
who  furnishes  liquor  which  causes  the  intoxi- 
cation of  another,  who,  whilst  in  that  state, 
commits  an  assault,  or  injures  property  (if 
such  furnishing  be  in  violation  of  law),  shall 
be  liable,  either  by  himself  or  jointly  with  the 
intoxicated  person,  to  any  action  which  might 
be  brought  against  the  latter. 

Under  section  42  husbands,  wives,  parents, 
&C.,  can  notify  sellers  of  liquor  not  to  furnish 
it  to  any  person  addicted  to  drinking,  and 
recover  damages  against  such  person  if  he 
acts  contrary  to  such  notice. 

Section  44  takes  the  place  of  section  254  of 
the  Municipal  Institutions  Act,  and  is  sub- 
stantially the  same.  There  is  an  unimportant 
change  made  in  the  time  within  which  intoxi- 
cating liquors  may  not  be  supplied  to  others 
than  travellers,  &c,  or  for  medicinal  purposes 
— the  hours  now  being  from  nine  o'clock  on 
Saturday  evening  till  six  o'clock  on  the  Mon- 
day morning  thereafter. 

What  we  have  said  is  not  to  be  taken  as 
approving  of  more  than  the  principle  involved 
in  these  enactments,  for  we  really  fear  that 
when  the  law  comes  to  be  worked  much  diffi- 
culty win  be  found  in  settling  the  exact  mean- 
ing of  the  language  used,  more  particularly 
that  in  section  40.  We  must,  however,  hope 
for  the  best  It  is,  at  all  events,  a  point 
gained  in  obtaining  such  a  law  even  in  its 
present  shape. 


COUNTY  ATTORNEYS  AND  DIVISION 
COURT  CLERKS. 

We  have  received  a  communication  from  a 
County  Attorney  with  reference  to  an  article 
which  appeared  in  the  January  number  of  the 
Local  Courts'  Gazdie,  from  which  we  are  glad 
to  learn,  that  we  have  been  miflinforroed  as  to 
all  the  County  Attorneys  having  come  to  the 
understanding  there  alluded  to.  Our  corres- 
pondent allows  to  the  Division  Court  Clerks 
of  his  county  residing  out  of  the  county 
town,  purchasing  stamps  to  the  amount  of 
ten  dollars  at  a  time,  two  and  a  half  per  cent 
commission,  being  one  half  of  what  ho  himself 
receives. 

This  is  as  it  ought  to  be,  and  we  are  also  glad 
to  find  that,  as  a  County  Attorney,  he  endoraea 
our  views.  He  says  "  I  quite  agree  with  you 
that  where  Division  Court  Clerks  are  compell- 
ed to  lay  in  a  stock  of  stamps,  or  to  state  it 
better,  do  so  to  obTiate  the  neoeseity  of  the 
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Coanty  Attorney  appointing  a  local  agent  for 
the  sale  of  stamps,  a  saitable  allowance 
should  be  made.  I  haye  already  urged  this 
view  of  the  case  upon  my  brother  county 
attorneys  and  shall  continue  to  do  so." 

We  publish  in  another  column  a  communi- 
cation from  a  Division  Court  Clerk  who  has 
taken  the  trouble  to  prepare  a  statement  of 
the  amount  which  he  calculates  the  recent 
alterations  have  saved  to  the  government  and 
taken  from  the  pockets  of  the  clerks.  Anoth- 
er correspondent  mentions  a  case  where  a 
oonaiderable  loss  has  arisen,  which  may  be 
partly  attributed  to  the  present  system. 


HUSBAND- AND  WIFE. 

There  are  some  drawbacks  to  married  life, 
which  are  occasionally  forcibly  presented  to 
the  notice  of  quiet  people,  who  going  on  **  in 
the  eren  tenor  of  their  ways,"  little  think  of 
the  Tarions  shifts  resorted  to  by  either  hus- 
band or  Wife  to  relieve  himself  or  herself,  as 
the  case  may  be,  from  what  ought  to  be  a 
*'belp  meet"  and  is  an  ineubus. 

The  ease  of  Dam$  v.  HamB^  reported  in  a 
late  number  of  the  SolieUon  Journal,  is  an 
iutanoe.  The  action  was  brought  in  the 
•herifs  court,  to  recover  a  sum  of  money,  for 
the  keep  of  the  defendant's  wife. 

It  appeared  from  the  evidence  that  the 
defendant  had  been  separated  from  his  wife, 
ead  he  has  been  sued  upon  a  previous  occa* 
>ioD,  and  a  verdict  had  passed  against  him. 

The  defendant  now  said,  that  in  conse. 
qnence  of  the  misconduct  of  his  wife,  he  had 
been  bankrupt  in  1861. 

His  Honour— You  have  not  pleaded  your 
bankruptcy,  and  besides,  a  bankrupt  is  bound 
to  keep  his  wife. 

IWendant^I  have  been  divorced  from  my 
vife. 

His  HoNous— What  is  the' date  of  that 
^Torce? 

Defendant — It  is  a  divorce  according  to  the 
Jewish  law. 

His  Honour— That  will  not  do  in  this 
ooontry. 

Defendant — My  wife  is  now  under  bail  for 
attempting  my  life.  Here  is  the  agreement 
Tinier  which  my  wife  and  I  have  been  divor> 
oed. 

Upon  reading  the  agreement,  his  Honour 
pronoonoed  it  worthless,  and  said'  it  would 
&ot  avail  against  a  tradesman  who  supplied 


necessaries  to  his  wife.    He  accordingly  di- 
rected a  verdict  for  the  plaintiff. 


INSOLVENT  ACT— TARIFF  OF  FEES. 

We  are  informed  that  the  tariff  of  fees 
promulgated  by  the  judges  of  the  Superior 
Courts  of  Common  Law  and  the  Court  of 
Chancery,  under  the  Insolvent  Act  of  1864, 
has  not  been  sent  to  the  different  County 
Court  clerks  in  Upper  Canada.  This  is  not 
as  it  should  be.  One  would  imagine  that  the 
derks,  who  are  the  taxing  officers  of  bills  of 
costs  under  the  act,  would  be  provided  by  the 
proper  authorities  with  the  means  necessary 
for  enabling  them  to  perform  their  duties  effi- 
ciently. 

We  now  pulilish  the  tariff  for  the  benefit  of 
such  as  have  it  not,  or  who  have  not  provided 
themselves  with  a  copy  of  Mr.  Edgar's  work, 
which  contains  it : — 

TARIFF. 

I\ui  to  solicitor  or  eUiomey,  tu  between  party 
andparty^  and  alto  as  between  solieilor  and  client: 

Instructions  for  volantary  assigDmeot  by 
debtor,  or  for  oompulsory  liqaidation, 
or  for  petitioo,  where  the  statate  ex- 
pressly requires  a  petition,  or  for 
brief,  where  matter  is  required  to  be 
argaed  by  oounsel,  or  is  authorized 
by  the  judge  to  be  argued  by  counsel, 
or  for  dcMla,  deolaraUoos,  or  pro- 
ceedings on  appeal $2  00 

Drawing  and  engrossing  petitions,  deeds, 
affidavits,  notices,  advertisements, 
and  all  other  necessary  documents 
or  papers  when  not  otherwise  ex- 
pressly provided  for,  per  folio  of  100 
words  or  under 0  20 

Making  other  copies  when  required  per  fo.    0  10 

When  more  than  five  copies  are  required 
of  any  notice  or  other  paper,  five 
only  to  be  charged  for,  unless  the 
notice  or  paper  is  printed,  and  in 
that  case  printer's  bill  to  be  allowed 
in  lieu  of  copies,  drawing  schedule, 
list,  or  notice  of  liabilities,  per  folio, 
when  the  number  of  creditors  therein 
does  not  exceed  twenty 0  20 

When  the  number  of  creditors  therein 
exceeds  twenty,  then  for  every  folio 
of  100  words  up  to  twenty,  20c.,  and 
for  every  folio  over  twenty  0  10 

Every  common  affidavit  of  service  of  pa- 
pers, including  attendance 0  60 

Every  common  attendance 0  60 

Every  special  attendance  on  judge  2  00 

For  every  hour  after  the  first ^ 1  00  - 

To  be  increased  by  the  judge  in  his  discretion. 

Every  special  attendance  at  meetings  of 
creditors,  or  before  assignee,  acting 
as  arbitrator.. 1  00  < 

Fee  on  writ  of  attachment  against  estate 
and  effects  of  insolvent,  including 
attendance 2  00 
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Fees  on  rule  of  Court  or  order  of  jadge...     1  00 
Fee  on  sub.  ad  test.,  including  attendances    1  00 
Fee  on  sub.  duces  tecum,  including  atten- 
dance      1  25 

And,  if  abore  4  folios,  then  for  eaoh  addi- 
tional folio,  orer  such  4  folios 0  10 

Fee  on  erery  other  writ 1  00 

Erery  necessary  letter 0  60 

Costs  of  preparing  claim  of  creditors,  and 
procuring  same  to  be  sworn  to,  and 
allowed  at  meeting  of  creditors,  in 

ordinary  esses,  where  no  dispute 1  00 

Costs  of  solicitor  of  petitioning  creditor, 
for  examining  claims  filed,  wp  to  ap^ 
pointment  of  assignee,  for  each  claim 

80  examined ^ 0  60 

Costs  of  assignee's  solicitor  for  examining 
each  claim,  reqnbed  by  aasignee  to  be 

examined 0  60 

Preparing  for  publication  -advertisements 
required  by  the  statute,  including 
copies  and  all  attendances  in  relation 

thereto » 1  00 

Preparing,  engrossing,  and  procuring  exe- 
cution of  bonds  or  other  iustruments 

of  security 2  00 

Mileage  for  the  distance  actoally  and  ne- 
cessarily trarelled — ^per  mile 0  10 

Bill  of  Costs,  engrossing,  including  copy 

for  taxation,  per  folio 0  20 

Copy  for  the  opposite  party 0  60^ 

Taxation  of  Costs  0  60 

No  allowance  to  be  made  for  unnecessary 
documents  or  papers,  or  for  unnecessary  matter 
in  necessary  documents  or  papers,  or  for  unne- 
cessary length  of  proceedings  of  any  kind.  In 
case  of  any  proceedings  not  provided  for  by  this 
tariff,  the  charges  to  be  the  same,  as  for  like 
proceedings,  as  in  the  tariffs  of  the  Superior 
Courts. 

C0UN8BL. 

Fee  on  arguments,  examinations,  and  advising 
proceedings,  to  be  allowed  and  fixed  by  tiie  judge 
as  shall  appear  to  him  proper  under  the  circum- 
stances of  the  case. 

FEE  FUND. 

Every  warrant  issued  against  estate  and 

effects  of  insolvent  debtors $1  00 

Every  other  warrant  or  writ » 0  80 

Every  summary  rule,  order,  or  fiat 0  80 

Every  meeting  of  creditors  before  judge..  0  60 

If  more  than  an  hour 1  00 

If  more  than  one  on  same  day,  $2.00,  to  be 
apportioned  amongst  all. 

.  Every  affidavit  administered  before  judge  0  20 
Every  certificate  of  proceedings  by  judge 
of  County  Court  for  a  transmission  to 

a  Superior  Court  or  a  judge  thereof^  0  50 

Every  bankrupt's  certificate 1  00 

JSvery  taxation  of  costs 0  16 

FEES  TO  CLERKS. 

Every  Writ,  or  Rule,  or  Order 0  50 

Filing  every  affidavit  or  proceeding 0  10 

Swearing  aflidavit 0  20 

Copies  of  all  proceedings  of  which  copy 
bespoken  or  required,  per  folio  of  100 

words 0  10 

Every  certificate 0  80 

Taxing  costs 0  60 


Taxing  costs  and  giving  allocatur  0  66 

For  every  sitting  under  commission,  per 

day. «     1  00 

If  more  than  one  on  same  day,  $2.00  to  be 
apportioned  amongst  all. 
Fee  for  keeping  record  of  proceedings  in 

eaoh  case 1  00 

For  any  list  of  debtors  proved  at  first 

meeting,  (if  made) 0  60 

For  any  list  of  debtors  at  second  meeting.     0  60 

Any  search 0  20 

A  general  search  relating  to  the  bank- 
ruptcy of  one  person  or  firm ^    0  60 

SHERIFF. 
Same  as  on  oorreeponding  proceedingB  m  Su- 
perior Courts. 

WITNESSES. 

Same  as  in  Superior  Courts. 


SELECTIONS. 


COMPOUNDING  A  MISDEMEANOUR- 
COMPROMISING  JUSTICE. 

A  singular  atisi&pt  to  oompromise  jiutioe 
wa^  last  week  met  by  Mr.  Baron  Bramwell 
in  the  manner  it  deserved.  It  will  be  within 
the  recolleotion  of  our  readers  that  Edward 
Hammond  pleaded  j^ilty  f  to  an  indictment 
preferred  against  him  at  the  November  sit- 
tings of  the  Central  Orimioal  Court  for  unlaw- 
fully imprisooiog  and  assaulting  his  wife,  aft 
his  residence  at  Peckham,  and  that  on  the 
1 1th  instant,  when  he  came  up  for  judgment^ 
the  oonnsel  for  the  prosecution  stated  that  the 
prisoner  had,  since  the  trial,  executed  a  deed 
of  separation  from  his  wife,  and  also  a  settle- 
ment upon  her,  to  the  entire  satisfaction  of 
her  legal  advisers  and  herself,  and  that,  in 
consequence  of  this  arrangement,  they  did 
not  desire  to  press  for  punishment.  It  appear- 
ed that  the  settlement  was  of  one-half  of  Uie 
wife's  property,  the  hushand  having  none  of 
his  own^  The  prisoner's  counsel  then  coolly 
submitted  to  the  Court  that  the  matter  being 
settled  and  arranged,  and  as  the  prosecolrix 
did  not  press  for  punishment,  the  Court  shoiild 
discharge  the  defendant  upon  his  own  recog- 
nisances to  oome  up  for  judgment  when  called 
upon,  or  that  the  case  should  again  stand 
oTcr  until  next  session,  in  order  that  the  de- 
fendant might  ^e  affidavits  to  deny  certain 
statements,  alleged  to  be  falsehoods,  contained 
in  the  depositions  in  the  cose.  The  learned 
judge  declined  to  adopt  any  such  suggestions, 
and  required  to  know  if  the  defendant  was  in 
attendance, .  and  ordered  him  to  surrender. 
The  defendant,  who  had  been  standing  hehind 
his  counsel,  seemed  much  surprised  at  the 
order,  hut,  of  course,  had  no  option  hut  to 
submit,  and  was  immediately  plaeed  in  the 
dock. 

His  Lordship  then  addressed  him  as  follows : 
— "  You  have  pleaded  guilty  to  an  indictment 
charging  you  with  ah  ofibnoe  of  very  great 
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enormity,  and  nott  oerteinly  of  vnj  great 
nrity  is  tbii  counkrj.  Toa  k«pl  yoor  mih 
•bat  ap  in  m  room  for  one  year,  and  this  is 
tlmost  as  bad  an  offence  as  anyone  can  well 
conceive,  and  an  offence  which  no  man  can 
regard  with  other  feeUn^  than  those  of  in- 
diinstion  and  sarprise — ^indignation  that  she 
thonid  have  been  imprisoned  by  yon,  shot  oat 
torn  all  oommanieation  with  her  friends  and 
society ;  and  surprise  that  she  should  so  long 
hare  submitted  to  your  cruel  treatment.  Tou 
now  seem  to  think  that  yon  have  made  atone- 
ment for  her  wronn  by  giving  her  liberty 
from  700,  and  seitung  npon  her  one-half  oif 
her  own  property.  In  my  opiaien  that  ia  net 
atonement  enoaglu  Yon  onght  to  have  settled 
tU  upon  her,  and  to  have  giyen  her  something 
from  your  own,  and  have  begged  her  pardon 
for  tlM  ill-treatment  you  have  shown  her.  I 
most  aho  state  Aai  a  proMcuiian  is  not  the 
property  of  tkoaewh^  mMtde  U  to  deed  wUh  ii 
at  tke^  iiunk  /SL  The  public  have  a  higher 
mtoeet  in  having  redress  rendered  and  wrong 
punished,  to  deter  others  from  offending  in 
like  manner ;  and  men  are  not  to  think  that 
they  caa  treat  their  wives  as  you  have  done, 
ud  escape  withoat  punishment  Acting 
vpon  the  depositions  that  I  have  before  me, 
and  the  pubUo  ol^ect  which  I  have  mentioned, 
I  now  sentence  you  to  twelve  months'  impri- 
looment  with  hard  labour.'' 

There  are  fevr,  if  any,  who  will  not  admit 
that  this  is  by  DO  meane  too  great  a  punish- 
Dent,  when  we  obeerve  that  the  object  of  the 
prisoner  in  so  treating  his  wife  was  to  get  rid 
of  her,  that  he  might  enjov  her  property 
witl)OQt  the  incnmbrance  of  her  presence. 
Had  the  learned  jadge  been  hood -winked  by 
the  seeming  hamilitr  of  the  plea  of  guilty, 
tad  consented  to  be  led  by  the  wishes  of  the 
pTosecutor,  as  is  but  too  much  the  modem 
practice,  there  would  have  been  afforded  addi- 
tional ground  for  the  cry  which  is  even  now 
daily  gaining  ground,  that  the  criminal  law 
of  this  country  ie  directed  merely  to  the  pro- 
tection of  property,  and  that  the  old  system 
of  "eric"  is  practioally  being  reetored 
tfflODgst  US.  We  congratulate  the  country 
that  Mr.  Baron  Bramwell  has  taken  occasion 
to  vindicate  the  rights  of  the  public,  as  op- 
posed to  the  desire  of  the  parties,  and  has  de- 
elined  to  permit  the  court  to  be  made  the  in* 
itniment  of  what  is,  in  effect,  if  not  in  form, 
oofflposition  of  a  misdemeanour.  We  are  the 
more  impressed  with  the  importance  of  this 
jadgment  as  we  find  that  the  principle  on 
vbich  it  rests  is  not  always  acted  upon.  We 
hsTe  read  vrith  deep  regret  the  report  of  a 
ewe  Ez  parte  Dobmm,  Be  WiUon,  1  N.  R. 
370)  in  which  the  Lords  Justices  of  appeal  in 
Chaocery  permitted  a  bankrupt,  whose  prose- 
ea^n  they  had  actually  ordered,  to  go  free 
on  payment  by  his  fHends  of  a  sum  of  money 
nfieient  to  bum  off  A$  opponng  credUon, — 
8olkiU>r^  JoiiTMl. 


PROMISE  y.  PERFORMANCE. 

The  case  of  William  Sladden,  a  bankrupt 
solicitor,  affords  a  striking  commentary  on 
the  great  suit  of  **  Promise  e.  Performance." 
Here  is  an  unhappy^  mortal  who,  only  last 
year,  was  distributing  circulars  —  one  of 
which  was  sent  to  us  front  the  country, 
where,  we  understand,  they  circulated  freely 
—whereby  he  offered  to  conduct  intending 
defaulters  through  the  labyrinths  of  "sec- 
tion 192,"  at  fabulously  low  rates.  When 
*'  a  solicitor  "  offers  to  transact  all  the  business 
connected  with  the  drawing-up  and  register- 
ing of  composition  deeds  for  a  fee  which  one 
of  our  correspondents  informed  us  amounted 
to  ten  shillings  leas  than  the  stamps  which 
were  to  be  paid  for  out  of  that  fee,  we  might, 
perhaps,  if  not  very  gullable,  conclude  that 
he  knew  but  little  or  the  matter.  Still  we 
could  scarcely  haye  expected  so  extraordinary 
a  proof  of  incompetence  for  the  particular 
function  in  question,  as  this  bankrupt  has 
supplied.  He  has,  unquestionably,  shown 
himself  auite  unequnl  to  the  task  which  he 
undertooK,  and  it  ma^  be  that  that  has  partly 
to  account  for  Mr.  William  Sladden's  present 
|K>sition.  From  what  transpired  (on  the  2l8t 
instant,)  it  appears  that  **  the  bankrupt  had 
executed  no  less  than  three  deeds  of  compo- 
sition, the  first  bearing  date  the  23rd  of  No- 
vember, 1863,  the  second  the  2l8t  of  March, 
1864,  and  the  third,  the  21st  of  June,  1864. 
All  these  deeds  proved  to  be  bad  in  law,  and 
eventually  he  was  compelled  to  petition." 
Difficulties  innumerable  have  been  met  with 
in  respect  of  composition  deeds  under  the 
Bankruptcy  Act,  but  this  is  one  of  the  most 
remarkable  illustrations  of  two  well-known 
proverbi  which  has  ever  came  under  our  no- 
tice.    Fcrfrttfii  tapientu — SoUcOort^  Journal. 

t  — ■ 
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NOTES  01^  NEW  DECISIONS  AND  LEADING 
CASEa 
RioisraT  Act  —  SsPABanoa  or  Citt  raoic 
CouxTT— Corns  or  Books.— The  registrar  of 
the  oonnty  of  Finntenao,  after  the  ctty  of  King- 
ston was  separated  from  the  oouoty  for  registra- 
tion purposes,  furnished  to  the  registrar  for  the 
eity  a  statement  of  titles  to  land  before  separate 
books  were  kept  for  the  city.  The  plaintiff  (the 
re^strar*  for  the  county  before  the  separation) 
then  sued  the  oity  of  Kingston  for  these  copies. 
It  was  held,  however,  that  the  plaintiff  was  not 
bound  to  famish  them,  and  that  the  defendants 
were  not  obliged  to  pay  for  them,  the  ease  being 
one  not  provided  for  by  the  act :  {Durand  r.  City 
ofKmgeton,  14  U.  C.  C.  P.  489.) 


MumcirAL  Law  —  ArpLicAnov  to  unseat 
Aldbemav— ExLATOB.  —  The  Con.  Stat  U.  C. 
eap.  64  (Municipal  Act),  see.  127,  has  rather 
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limited  than  increaBed  the  number  of  penons 
allowed  to  be  relators  by  12  Vic  oap.  18,  a.  146. 
The  Legidatare  baTing  proTided  a  cheap, 
speedy  and  oonTenieat  remedy,  the  court  will  not 
in  general  allow  parties  to  resort  to  the  more 
expensive  one,  by  obtaining  leaye  to  file  an  infor- 
mation in  the  nature  of  a  quo  warranto,  whioji 
existed  before  the  passing  of  our  municipal  acts; 
and  parties  aggrieved  will  generally  be  confined 
to  the  relief  to  be  obtained  under  the  statute : 
(/«  re  Kdly  t.  Maearow,  14  U.  C.  0.  P.  467.) 


Laboemt  —  AouLTBBXB.  —  The  prisoner  was 
indicted  for  stealing  certain  chattels  f^m  his 
master,  whilst  in  his  employment.  It  was  proved 
that  he  went  off  with  his  master's  wife,  animo 
adulUrii,  and  knowingly  took  his  master's  pro- 
perty with  him.  It  was  objected  for  the  prisoner 
that  he  was  acting  under  the  control  of  his  mis- 
tress, who  could  not  be  charged  with  stealing 
from  her  husband,  and  that  therefore  the  charge 
could  not  be  sustained.  He  was,  howeTCr,  con- 
Ticted,  and  the  court  sustained  the  couTlction: 
{In  re  Mutter$,  18  W.  R.  826.) 


Maoistbatb— NoTica  -of  Aotiom— Jubisdio- 
TioN — Bona  Fidbs. — A  jusUoe  of  the  peace  is 
entitled  to  noUce,  e?en  thoogh  he  has  acted  as 
sucl^  without  jurisdiction.  Where  it  was  clear 
that  defendant  had  acted  aa  a  Justice,  having 
made  a  conviction,  and  issued  a  warrant  under  it, 
and  there  was  no  evidence  of  malice  except  the 
want  of  Jurisdiction,  held,  not  necessary  to  entitle 
him  to  notice  that  it  should  be  left  to  the  Jury  to 
say  whether  he  acted  in  good  faith :  \Bro$»  v. 
Buber,  18  U.  C.  Q.  B.  282.) 

In  an  action  for  a  penalty  against  a  defen- 
dant for  acting  as  a  Justice  of  the  peace,  without 
qualification,  &c.,  the  defendant  is  not  entitled 
to  notice  of  action :  (Crabby  qui  tarn  v.  Lonffwarthf 
4  U.  C.  C.  P.  288.) 
I  I  i    .., 

SIMPLE  CONTBAGTS  A;  AFFAIBS 
OF  EVEBY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 
Railway  Acoidbnt  —  PLAiBTm  wbomovullt 
IK  THB  Baooaoi  Cabt— Comtbibutobt  Nbou- 
obncb_Exobssivb  DAMAaBS.~The  plaintiff  travel- 
ling in  defendants'  train  with  a  passenger  ticket, 
went  into  the  express  company's  compartment  of 
a  car,  of  which  the  other  two  compartments  were 
for  the  post-office  and  the  baggage.  While  there, 
owing  to  the  negligence  of  the  defendants'  ser- 
vants, the  train,  which  was  stationary,  was  run 


into  by  another  ooming  up  behind  it,  and  the 
plaintiff's  arm  was  broken.  The  oompartmoit 
in  which  he  waa,  was  not  intended  for  passengers, 
but  it  appeared  that  they  f^quently  went  in 
there  to  smoke,  and  that  the  conductor  had  twice 
passed  through  it  while  the  plaintiff  was  there 
without  making  any  objection.  No  person  in 
the  passenger  cars  was  seriously  injured.  It 
was  proved  that  a  printed  notice  that  passengers 
were  not  allowed  to  ride  upon  the  baggage  car 
was  usually  posted  up  on  the  inride  of  each  door 
of  the  passenger  cars,  and  on  the  door  of  the 
baggage  car,  but  it  was  not  distinctly  shewn  that 
it  was  there  on  that  day.  The  jury  found  that 
the  plaintiff  was  wrongfully  in  the  car,  but  that 
he  was  not  told  where  to  go  when  he  bought  his 
ticket,  nor  did  the  conductor  order  him  out ;  and 
so,  that  he  was  not  to  blame. 

Seld,  that  assuming  the  plaintiff  was  aware  of 
the  notices,  and  nerertheless  went  into  the  bag- 
gage car,  the  defendants  were  not  thereby  ex- 
cused under  all  circumstances;  and  that  the 
jury  were  warranted  in  finding  that  the  plain- 
tiff did  not  act  so  negligentiy  as  to  prevent 
him  from  recovering,  the  collision  having  resulted 
entirely  from  defendants'  gross  negligence. 

But  the  jury  having  given  $2,000  damages, 
and  the  evidence  as  to  the  iigury  being  very 
loose,  no  medical  witness  having  been  called,  the* 
court  granted  a  new  trial  on  payment  of  costs: 
{WaUon  V.  The  Northern  RaUmay  Company  of 
Canada,  24  U.  C.  Q.  B.  98.) 

COUNSBL  AHD  CUB5T — WlTHDBAWAl  OV  COUV- 

SKL — Whxn  PBBMiTTKD.-^When  a  party  appears 
in  court  by  counsel,  and  the  cause  is  on,  and  the 
counsel  has  been  folly  seised  of  it,  his  authoritj 
cannot  be  revoked  by  his  client,  so  as  to  give  the 
olient  a  right  himself  to  address  the  court  But 
if  counsel  is  not  seised,  as,  when  upon  a  motion, 
the  hearing  has  proceeded  no  farther  than  the 
reading  of  affidavits  to  the  court,  he  may  at  the 
instance  of  his  client  be  permitted  to  withdraw, 
and  the  olient  himself  be  heard :  {Reg,  v.  May^ 
bury,  n  L.  T.  Rep.  N.  S.  566.) 


Infant — Guabdian — ^RiLioiom  Education 

In  the  absence  of  other  circumstances  materially 
to  the  benefit  of  an  infant,  the  court  will  diieet 
it  to  be  educated  in  the  religion  of  its  father. 

The  importance  of  educating  a  child  in  the  reli- 
gion of  its  father  is  not,  however,  so  great  as  to 
induce  the  court  to  deprive  it  of  the  care  of  ita 
mother :  {Auttin  v.  Auetin,  18  W.  R.  882.) 


Nbouobkob — Combbnsation  undbb  Con.  Stat. 
n.  C.  OAP.  78. — In  actions  under  Lord  Campbell's 
act,  9  &  10  Vic.  oap.  98  (from  which  our  act 
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**  respecting  eompenaatioii  to  the  families  of  per- 
sons killed  hy  accident  and  in  dnele,"  is  taken), 
the  plaintiff  eannot  have  a  Terdict  for  merely 
aominel  damages  (whieh  are  giyen  when  the  law 
implies  damage,  hat  not  when  the  right  is  giTsn 
hj  statate  onlj).  Nor  can  the  plaintiff  reco- 
T«r  for  expenditure  on  the  deceased  in  his  life- 
tine,  made  necessary  by  the  negligence,  bnt 
Yliieh  would  not  hare  constituted  a  debt  from 
kiD  in  his  lifetime:  (BoulUry.  Webiter^  18  W. 
B.289.) 

UFPSB  CANADA  BEPOBTS. 

COMMON  Pl^EAS. 

{B^oHai  iy  8.  J.  TAinoiniHiisr,  JBm].,  M.A^  BarrUUr- 
«l>Xaw,  OMlJKqpoKcr  to  CA«  Owrt) 

Is  THB  JUTTIB  OV  TBB  JUDOn  OV  TKB  COUHTT 

CoraT  or  thi  ComiTT  or  Lambtov,  in  a  oausi 

B  TH«  FnST  DlYISIOX  COUBT  OF  THAT  CODMTT, 

or  KiMp  V.  Owxv. 

AaiMviDMaienCbmrt/m'good$'''€tnmqfaMm-~Wher9 
aooM  ar9»—Wnt  ^prokOriUan, 

On  m  tppUeatlon  for  -writ  of  prohlbitlofn  on  the  gronnd  that 
thft  eaiiM  of  aetkm  did  not  v\m  within  tho  Jariwlietion  of 
the  judge  of  tb«  eoanty  d  Lambton. 
AU,  that  when  tbm  ddhndjut  reddad  at  G^  at  which  place 
kbwgaln  was  mad*  for  tha  daUraiy  of  certain  gooda  at  V^ 
aad  the  baifain  was  fhlflUod  bj  audi  dallTOf ▼  and  aooep- 
tuca^  that  the  eaiiaa  of  aetlonaroaa  partly  at  O.  and  part(r 
at  T^  tha  JQdga  of  tha  connty  whore  W.  la  aitnata  had  no 
nthorHy  in  n^aet  of  the  oaoaa  of  action. 

[0.  P.,T.T^18e4.] 
&  jetdkordlt,  Q.  C.,  mored  for  and  obtained  a 
niie  on  the  judge  of  the  county  court  of  the 
eoactj  of  Lambton,  and  upon  Kemp  the  plaintiff 
in  the  suit  in  question,  calling  upon  them  to  shew 
euue  why  a  writ  of  prohibition  should  not  be 
iaraed  to  prohibit  the  said  Judge  from  further 
proeeediog  in  the  said  suit,  on  the  gronnd  that 
t^e  mid  court  had  no  Jurisdiction  in  the  said 
pluot  or  action  to  hear  or  determine  the  same ; 
Preferred  to  ITaff  t.  VanEvery,  28  U.  C.  Q.  B. 
196.  The  facts  were  that  the  defendant  resided  at 
Qoderieh  in  the  ooonty  of  Huron ;  a  Terbal  bar- 
giia  was  made  at  Ooderich  between  the  plaintiff 
ud  the  defendant  for  the  deliTcry  by  the  plain- 
tiff of  a  certMU  quantity  of  coal  oil  at  a  certain 
priee  to  the  defendant  at  Wyoming  in  the  county 
of  Lambton.  Nothing  appears  as  to  the  time 
ud  pUee  of  payment  The  oil  was  deliTcred  at 
VyoDing,  and  this  action  is  for  the  price  of  it^ 
or  for  the  balance  of  it 

Barriton  shewed  cause.  The  bargain  being 
^ttUl,  there  was  no  enforoeable  contract  until 
the  delivery  and  acceptance  of  the  oil  at  Wyo- 
piss,  and  there  also  the  money  was  payable  for 
it,  u  nothing  had  been  agreed  upon  as  to  the 
tiD«  or  place  of  payment  Arti  t.  Orehard.  6 
H.&N.  160. 

The  judge  enquired  into  the  particular  objec- 
tions vhieh  were  raised  at  the  trial  before  him, 
ttd  npon  the  same  facts  which  are  now  before 
the  eoort  be  determined  that  the  cause  of  action 
<iid  ariM  within  the  county  of  Lambton,  and 
JJjwefore  this  court  will  not  re-try  a  matter 
foieh  has  been  already  tried  and  decided  upon 
a  the  court  below;  Nfweomb  t.  DeRoo$,  6  Jur. 
^'  S.  68;  many  other  authorities  were  also 


cited,  most  of  which  are  to  be  found  in  the  deci- 
sions already  menUoned. 

S.  Richardi  contra,  refbrred  to  Jackton  t. 
.^Mtimon^  11  Ex.  D.  800,  as  shewing  that  the  de- 
fendant not  acquiescing  in  the  Judge's  decision, 
but  protesting  against  it,  and  the  Judge  haying 
no  authority  in  fact,  the  defendant  is  not  now 
precluded  from  this  writ,  which  is  one  of  right 
Wilde  T.  Sheridan,  16  Jur.  426;  Bonaeu  t. 
Wordiworth,  18  C.  B.  826. 

Adam  Wilson.  J.—  We  think  that  the  Terbal 
bargain  made  at  Ooderich,  effectuated  by  the 
dellTery  and  acceptance  of  the  goods  at  Wyoming, 
establishes  very  olearly,  according  to  the  authori- 
ties, that  the  cause  of  action  did  not  arise,  that 
is,  did  not  wholly  arise  at  Wyoming,  but  partly 
at  Ooderich  and  partly  at  Wyoming,  and  there- 
Ibre  the  judge  of  the  county  of  Lambton,  in 
which  Wyoming  is  situated,  had  not  and  has  not 
a«thority  in  respect  of  the  cause  of  action ;  and 
at  it  appears  the  defendant  resides  at  Ooderich 
beyond  the  county  of  Lambton,  so  he  has  not 
authority  to  try  the  cause  in  respect  of  the  de- 
fendant's residence. 

The  case  in  6  H.  &  N.  160,  does  not  apply 
here,  for  in  this  case  the  Terbal  contract  made 
at  Ooderich  was  the  contract  acted  upon  and 
carried  into  effect  at  Wyoming,  so  that  it  would 
haTC  been  necessary  on  the  trial  to  prore  what 
it  was  took  place  at  Ooderich,  while,  in  the  case 
referred  to,  the  Terbal  bargain  was  abandoned 
and  a  new  one  was  entered  into  when  it  oame  to 
be  carried  into  effect  by  the  addition  of  a  new 
and  important  term  to  it  We  think  the  rule 
most  be  made  absolute. 

Eule  absolute. 


ELECTION  CASES. 


(Bqtorttd  ^  B.  A.  BAiaaoir,  Bm.,  Barritler-at-Law.) 
ThI  QuUX  on  THB  BILATIOX  OF  MoLlAX  V. 

Watsoh. 

Ma^for^^-Ckmiraet-^DiaquaWteaiio^        SOaiiomM  tetm 
eaimatinttanetiifdiffhtniparUe^CbamtioH. 

Where  daimdant  at  the  time  of  hla  election  to  the  office  of 
mayor  for  the  town'of  Ooderich,  waa  ahown  to  be  a  partr, 
aa  anretj,  to  a  bond  giren  to  the  Corporation  for  the  doe 
perfimance  of  hU  dntlee  Iqr  one  of  iu  offlcera,  defondant 
waa  held  to  be  dieqnalilled  flrom  holding  the  office  ofmajor. 

Ibe  Jadge  before  whom  the  eaae  waa  heard,  being  of  thla 
oplnhm,  deeUned  to  withhold  hia  iadgment,  npon  the 
allegation  that  there  waa  a  prior  r^Ubn  at  the  Inatanoe 
of  a  dilTeraat  relator  agBtaet  aame  defendant  Ibr  lame 
eanae  pending  before  a  Oonnty  Jndge,  which  reUtlon,  it 
waa  Bworn,  waa  cQUaHre,  and  intended  to  protect  defend- 
ant hi  the  etUojment  of  the  offlee,  contrMT  to  law. 

[Oonuwm  Law  Ohamben^  Vebroary  24th,  1864.] 

The  relator  complailied  that  James  Watson,  of 
the  town  of  Ooderich,  in  the  county  of  Huron, 
and  ProTince  of  Canada,  Esquire,  had  not  been 
duly  elected,  and  had  unjustly  usurped  the  office 
of  mayor  of  and  for  the  said  town  of  Ooderich, 
in  the  county  of  Huron  aforesaid,  under  the  pre- 
tence of  an  election  held  on  the  fourth  and  fifth 
days  of  January,  one  thousand  eight  hundred 
and  sixty-four,  at  the  town  of  Ooderich  afore- 
said, in  the  said  county  of  Huron,  and  declaring 
that  he  the  said  relator  had  an  interest  in  the 
said  election  as  a  Toter,  shewed  the  following 
causes  why  the  said  election  of  the  said  James 
Watson  to  the  office  of  mayor  should  be  de* 
olared  Invalid  and  Toid : 
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I^at—Thki  the  said  elMtioii  was  Doi  oon- 
daeted  according  to  law  ia  this :  That  the  polls 
in  the  wards  of  St.  David  and  Bk  Andrew,  in 
the  said  town,  were  not  kept  open  from  ten 
o'clock  in  the  forenoon  antil  fonr  of  the  olock 
in  the  afternoon  daiiog  the  satd  fourth  and  fifth 
days  of  Jaaaary  aforesaid ;  bat  on  the  eonirarj, 
that  the  poll  in  the  said  ward  of  St  I>aTid  was 
olosed  and  kept  closed  bj  the  retnming-ofiieer 
thereof  from  the  hoar  of  twelve  of  the  elock, 
noon,  antil  the  hoar  of  half-past  twelTO  of  the 
olook  in  the  afternoon,  on  the  fourth  and  fifth 
days  of  January  aforesaid ;  and  that  the  poll  in 
the  sud  ward  of  St  Andrew  was  closed  and  kept 
olosed  by  the  retarning-oiSeer  thereof  fh>m  the 
hoar  of  tweWe  of  the  olook,  noon*  to  the  hoar  of 
half-past  tweWe  of  the  elock  in  the  afternoon,  on 
the  fifth  day  of  January  aforesaid,  and  that  dur- 
ing said  time  no  access  was  or  eould  be  had  to 
either  of  the  said  polls  in  either  of  the  said  two 
wards  by  any  voter  daring  the  said  last-men- 
tioned time. 

Seeond^Thai  the  said  Jamea  Watson  was  not, 
at  the  time  of  his  election,  qualified  to  be  a 
member  of  the  eouneil  of  the  said  corporation, 
becaase  at  the  said  time  he  was  dis<|aaltfied  as 
having  an  interest  in  a  conttaet  with  the  aaid 
eorporation  in  this:  that  one  Charles  Fletehw, 
of  the  said  town  of  Goderich,  was  before  and  at 
the  time  of  the  said  pretended  electloa  of  the 
said  James  Watson  as  mayor,  treasurer  of  the 
Municipal  Corporation  of  the  said  towm  of  Qode- 
rioh ;  and  that  the  said  James  Watson  was,  be- 
fore the  said  election  of  mayor  and  for  a  long 
time  thereafter,  surety  for  the  due  performance 
of  the  duties  of  treasurer  of  the  said  Municipal 
Corporation  of  the  town  of  Oo^erioh  by  the  said 
Charles  Fletcher,  by  bond  duly  executed  by  the 
said  James  Watson  to  the  said  Municipal  Corpo- 
ration of  the  said  town  of  Goderich,  dated  the 
fourth  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-eight,  and 
which  bond  was,  at  the  said  time  mentioned,  in 
full  force,  virtue,  and  effect 

Third^Thni  the  said  James  Watson  was  not, 
at  the  time  of  his  election,  qualified  to  be  a 
member  of  the  council  of  the  said  corporation^ 
becauae  at  said  time  he  was  disqualified  as  having 
an  interest  in  a  contract  with  the  corporation  In 
this :  that  he  the  said  James  Watson,  before 
and  at  the  time  of  ^e  said  election,  for  a  val«- 
able  consideration,  held  a  shop-license  tram  the 
Municipal  Corporation  of  the  said  town  of  Gode- 
rich, for  the  sale  of  spirituous  and  other  liquors, 
which  said  ttoense  was  stUl  in  foree,  unoaneelled 
and  unrevoked. 

James  Shaw  Sinclair  made  oath,  that  he 
was  present  at  tha  nomination  of  candidates 
for  the  oflioe  of  mayev  of  the  town  of  Godedob> 
for  the  year  one  thousand  eight  hundred  and 
sixty-four,  whieh  nomination  took  place  on  the 
twenty.first  day  of  Deoember,  1868.  That  James 
Watson  attended  at  said  nomiaatioo,  and  con- 
sented to  his  being  nominated  as  •  candidate, 
and  addressed  tlia  eleetors  in  his  own  behidf. 
That  the  said  James  Watson  exerted  hit  iaflueace 
on  his  own  behalf  duving  the  fofuith  and  fifth 
days  of  Jaamvy,  beioff  the  poillng -days  at  said 
election.  That  deponent  was  present  at  .the 
public  declaration  of  Uie  election  of  him  the  said 
James  Watson,  held  on  the  serenth  day  of  Jan- 
nary,  1864,  and  that  the  said  James  Watson 


pnbUoly  thanked  his  supporters  and  aeeepted 

the  office  of  mayor  of  the  said  town,  for  the  year 
one  tboosaod  eight  hundred  and  sixty-four. 
That  deponent  was  present  at  the  first  meeting 
ef  eounoil  for  the  aaid  town  of  Goderich,  lield  on 
the  eighteenth  day  of  Jannary,  1864,  at  whidi 
time  the  said  James  Watson  filed  his  declaration 
of  office  of  mayor,  and  took  Us  seat  as  such 
mayor,  and  took  part  in  the  budness  of  the  said 
eounoil  as  the  head  thereof. 

Mr.  Sinclair  also  made  oath  that  he  liad 
searched  in  the  office  of  the  town-clerk  of  tiie 
town  of  Goderich,  and  found  a  bond  from  James 
Watson,  Esquire,  mayor  of  the  said  town  of 
Goderich  for  the  year  one  thousand  eight  hun- 
dred and  sixty-four  (together  with  other  obligors 
therein  named),  to  the  Municipal  Corporation  of 
the  said  town  of  Godertoh  aforesaid,  for  the  due 
performance  of  the  duties  of  the  office  of  trea- 
surer of  the  said  town  by  one  Charles  Fletcher. 
That  he,  deponent,  knew  the  handwriting  of  the 
said  James  Watson.  That  the  signature,  •*  James 
Watson,"  set  and  subscribed  to  the  bond,  was 
the  proper  haodwritiDg  of  the  said  James  Watson. 
[Annexed  was  a  copy  of  the  bond.]  That  the 
said  Charles  Fletcher  had  for  scTeral  years  occu- 
pied the  office  of  treasurer  of  the  said  town  of 
Goderich ;  that  he  did  on  the  twenty-first  day  of 
December  last,  and  on  the  fourth  and  fifth  days 
of  January  Instant,  occupy  the  said  office  of 
treasurer  of  the  said  town,  and  fulfil  the  duties 
thereof  That  the  said  bond  was  in  fall  force 
and  eifeet  from  the  day  of  Uie  date  Uiereof  (being 
the  fourth  day  of  August,  one  thousand  eight 
hundred  and  fifty-eight)  up  to  and  until  after 
the  said  fourth  and  fifth  days  of  January  instant ; 
and  furthermore,  until  after  the  public  declara- 
tion (as  the  law  directs)  of  him  the  said  James 
Watson  as  mayor  of  the  said  town  of  Goderich 
by  the  returaing^^ffieer  of  the  said  election,  and 
that  daring  all  the  said  time  the  said  bond  ef 
the  said  James  Watsoa  was  in  Ml  foree,  virtue, 
and  effect,  aoeordiog  to  the  tenor  thereof.  That 
the  said  bond  was  accepted  by  the  said  Municipal 
Corporation  of  the  said  town,  -and  held  by  them 
as  a  valid  and  subsisting  security  against  the 
said  James  Watson,  mayor  of  the  said  town  of 
Goderioh,  elected  on  the  fourth  and  fifth  days  of 
Jaaeary,  1864,  aforesaid,  and  the  other  obligors 
therein  mentioned  trwa  the  date  thereof  up  to 
and  until  after  the  election  and  declaration  of 
him  the  said  James  Watson  as  mayor  aforesaid. 
That  deponent  was  informed,  and  verily  l>elieved, 
the  aooonntsof  the  said  Charles  Fletcher  as  such 
treasurer  as  aforesaid,  had  not  been  finally  au- 
dited and  settled  between  him  as  treasurer  aw 
aforesaid  and  the  said  Municipal  Corporation  of 
the  town  of  Goderich,  for  the  year  one  thousand 
eight  hundred  and  sixty-three.  That  he,  depo- 
nent, had  caused  search  to  be  made  in  the  office 
of  the  treasurer  of  the  eorporation  of  the  aaid 
town  of  Goderich  (he  being  the  proper  officer  of 
the  said  corporation  to  issue  licences  for  the 
sale  of  splrituotu  liquors  in  shops  and  stores), 
and  found  that  on  the  ninth  day  of  March,  in 
the  year  of  cor  Lord  one  thousand  eight  hun- 
dred and  sixty-thrse,  a  license  to  sell  wine,  beer, 
and  other  spirituous  liquors  by  retail,  was 
issued  by  the  said  town  treasurer  to  the  said 
James  Watson,  mayor  of  the  said  town  of 
Goderioh  as  aforesaid,  and  which  said  licenee 
was,  as  deponent  was  informed  and  rerily  be* 
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lieved,  regnHiHj  iamied  by  ^e  tftid  treuvrer, 
as  officer  of  the  corporation  afbreaaid,  to  the 
said  James  Watson ;  and  that  the  said  James 
Watson  p&id  therefor  to  the  said  treaanrer,  as 
saeh  officer  of  the  said  oorporatioa  as  aforenid, 
the  sam  of  thirty  dollars  carrency  of  this  Pro- 
Tince,  and  that  the  paper  annexed  was  a  troe 
copy  of  said  lieense. 

William  Torrance  Hays,  made  oath  that  at  the 
eleetion  for  the  mayoralty  of  the  town  of  Gode- 
rieh  aforesaid,  on  the  fourth  and  fifth  days  of 
January,  1 864,  the  poU  in  the  ward  of  St  Darld, 
in  the  said  town  of  6oderioh»  was  not  kept  open 
from  ten  of  the  clock  in  the  forenoon  until  four 
of  the  clock  in  the  afternoon  during  the  said 
fourth  and  fifth  days  of  January  afox^said ;  but 
on  the  coBtrary,  that  the  said  poll  .was  dosed 
and  kept  closed  by  the  retuming-officer  thereof 
from  the  hour  of  tweWe  of  the  clock,  noon,  until 
the  hoar  of  half-past  twelre  of  the  clock  in  the 
afternoon  on  the  fourth  and  fifth  days  of  January 
aforesaid ;  and  also  that  the  poll  in  the  ward  of 
St.  Andrew,  in  the  said  town  of  Qoderioh,  was, 
as  deponent  was  informed  and  rerily  belieTed, 
closed  and  kept  closed  hj  the  retuming-officer 
thereof  from  the  hour  of  twelve  of  the  dock, 
noon,  to  the  hour  of  half-past  twelve  of  the  dock 
in  the  afternoon  on  the  fifth  day  of  January 
aforesaid,  and  that  during  the  said  time  no  access 
vaa  or  ooold  be  had  to  either  of  the  said  polls  in 
the  said  two  wards  by  any  of  the  Toters  thereof. 

K.  B.  JaeAsan  shewed  oauae,  and  filed  the 
sffidaiit  of  William  Fisher  Qoodiag,  wherein  it 
was  sworn,  that  on  the  twenty-first  day  of  Jan- 
aary,  1864,  he  instrneled  his  attorney  to  com- 
menee  proceedings  against  the  defendant  Jameff 
Watson,  to  remore  him  f^m  the  office  of  mayor 
of  Oederich,  to  which  offioe  he  was  elected  at 
the  late  municipal  eleollon  for  said  town,  held 
on  tiie  fowrth  and  fifth  days  of  January.  That  a 
writ  of  qu4>  warranto,  duly  Issued,  and  was 
served  en  aaid  Watsim  la  pnrsuaaee  of  my  said 
mstructions.  That  be,  deponent,  voted  against 
laid  Wataoa  at  said  eleetion,  and  did  all  he  could 
to  prevent  bis  election  to  said  office.  That  he, 
deponent,  eoomeneed  and  was  earrying  on,  and 
mteaded  to  carry  on  to  final  judgment,  the  said 
proceedings  agatnat  said  Watson  on  said  writ  of 
fMo  wmrranio.  That  never  before  nor  ainee  the 
said  proceedings  were  commeneed  by  deponent 
had  he  spoken  to  said  Watson  on  the  subject  of 
Baid;proceedings.  That  deponent  did  not  oon- 
meace  nor  carry  on  said  proceedings  In  eollostoii 
with  said  Wataon,  nor  for  the  purpose  of  pre- 
venting others  fi-em  taking  proceedings  against 
him;  but  on  the  oontvary  tiiereof,  commenoed 
and  was  earrying  on  proeeecEngs  bona  fitUt  and 
intended  to  remove  aaid  Watson  fitom  said  office 
if  he,  deponent,  could  legally  do  so. 

Jamce  Watson,  the  defendant,  made  oath,  that 
en  Friday,  the  twenty-ninth  of  January,  1864, 
'he  was  served  with  tbe  writ  of  quo  wmrranto  in 
this  cane.  That  on  Thursday,  the  twenty-first 
^y  of  Ja&nary,  1864,  and  before  he  was  served 
with  the  last-mentioned  writ  of  quo  warra$ttOf 
tad  before  he  had  any  knowledge  whatever  that 
tneh  writ  had  issued,  he  was  personally  wrw^ 
with  a  liferent  writ  of  quo  wmramtv  on  the  re- 
latbn  of  William  F.  Gooding.  That  the  greuada 
of  ohjeelioii  in  both  said  writs  were  idenSeal,  as 
bilso  the  ^ce  oot  of  which  it  Is  attesipted  by 
keth  processes  to  nttOv«  depenwl     That  he 


instructed  hk  attorney  to  defend  the  suit  on  the 
relation  of  said  OoocHng.  That  the  same  was 
returnable  before  tbe  Judge  of  the  County  Court 
of  the  United  Counties  of  Huron  and  Bruce,  on 
the  twenty-ninth  day  of  January,  1864,  and  was^ 
on  the  applicatioa  of  deponent's  said  attorney, 
enlarged  unUl  the  tenth  day  of  February,  1864, 
and  then  in  other  respects  corroborated  the  affi- 
davit of  Gooding.  That  the  poll  in  the  ward  of 
8t  David  was  dosed,  as  in  the  statement  in  this 
cause  is  set  forth,  without  deponent's  consent, 
but  by  and  with  the  consent  of  the  agent  ot  John 
V.  Detlor,  who  opposed  deponent  at  said  elec- 
tion. That  the  poll  for  St  Andrew's  ward  was 
dosed  on  the  second  day  of  polling,  and  was  then 
so  dosed  at  the  Instance  and  request  of  the  agent 
of  said  Detlor,  and  by  and  with  the  consent  of 
the  agent  of  said  John  Y.  Detlor,  who  represented 
him  at  saM  poll  for  half  an  hour  only,  to  wit, 
ftrom  one  nntu  half-past  one,  and  after  that  time 
them  were  only  two  votes  to  be  polled  in  said 
ward. 

Other  affidavits  were  filed  on  the  part  of  de- 
fendant In  corroboration  of  the  foregoing,  which 
it  is  unnecessary  to  state  In  detail. 

Several  affidavits  were  filed  on  the  part  of  the 
relator.  In  answer  to  those  of  the  defendant 
The  affidavits  in  answer  were  to  the  effect  that 
the  said  so-called  relation  of  Goodiog  was  never 
intended  to  be  a  bonafldo  prooeeding,  but  got  up 
merdy  for  the  purpose  of  delaying  and  hindering 
this  cause  from  bdng  fdrly  and  properly  dis- 
poeed  of.  That  several  of  the  strongest  sup- 
porters of  the  said  Watson  openly  admitted  that 
such  was  their  intention.  That  the  proceedings 
in  the  said  so-called  relation  were  informal  and 
otherwise  defoetive,  and  that  if  the  proceedings 
herein  were  to  be  stopped  by  reason  of  said  re- 
lation, that  a  technical  objeoiion  would  be  urged 
at  the  last  moment,  and  defoat  the  object  of  the 
said  so-called  rdation.  That  the  object  of  said 
rslatlon  was  to  defeat  this  cause.  That  said 
proceedings  were  oommenoed  and  carried  on  for 
the  very  purpose  of  preventing  said  Watson  f^om 
being  removed  from  said  offioe. 

M.  B,  Jaeh»im  argued  that  this  being  the  se- 
oond  writ  issued  against  defendant  for  the  same 
eause,  It  ought  not  to  be  proceeded  with,  or,  if 
proceeded  with  at  all,  should  be  made  returnable 
before  the  County  Judge  before  whom  the  first 
proceeding  was  pending.  (Con.  Stat.  U.  C. 
eap.  128,  sub.  sees.  8^  4.)  That  it  was  positively 
sworn  Gooding's  rdation  was  bona  fid$  and  not 
oolludve.  That  to  allow  both  relations  to  pro- 
oeed  would  not  only  be  contrary  to  law  but  most 
oppressive  to  defendant ;  and  on  the  merits  he 
argued  the  statute  as  to  dosing  or  not  closing 
the  poll  is  direotory  only,  and  cannot  affect  the 
validity  of  the  deotion  in  the  abeenoe  of  a  sug«- 
gestion  thatveters  were  thereby  deprived  of  thdr 
votes.  He  also  argued  that  defendant  was  not 
shown  to  be  interested  in  a  contract  or  contracts 
within  the  meaiUng  of  the  statute.  (Con.  Stat 
U.  C.  cap.  64,  sec  78.) 

Robort  A.  Hatrmon^  in  support  of  the  sum- 
mons, argued  that  the  pendency  of  the  prior 
relation  was  no  answer  to  this  writ,  but,- if  any- 
thing, a  reason  for  moring  to  set  it  aside  {Smith 
V.  ilfAdr,  11  U.  C.  C.  P.  161);  that  defendant 
haTlog  appealed,  was  bound  to  answer  on  the 
merits ;  that  the  prior  rdation,  if  open  to  de- 
fondant,  was  shown  to  be  collusive,  and  so  of 
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no  effect  as  against  the  present  relation  {Kelljf 
q.  t.  T.  Cowan,  18  U.  C.  Q.  B.  104) ;  that  before 
the  statute  there  might  be  seTeral  informations 
at  the  instanoe  of  sereral  relators  (The  King  t. 
Sly  Ike,  6  B.  &  C.  244 ;  The  Kingr,  Bond,  2  T.  B. 
770;  TheKmffy.Eveetal,6A,&E.  780);  that 
the  statute  is  a  snbstitate  for  the  former  pro- 
ceeding bj  information,  and  onlj  requires  the 
several  writs  to  be  made  before  the  same  Judge 
where  issued  at  the  instanoe  of  one  and  the  same 
relator ;  that  the  proper  remedy  is  to  stay  the 
proceedings,  if  in  the  same  court,  in  all  causes  ex- 
cept one  {The  King  t.  CouHns,  7  A.  &  S.  286 ;  The 
Queen  t.  Alderson,  11  A.  &  £.  8).  But  if  in 
different  courts  or  before  different  judges  aU  maj 
proceed,  and  at  all  events  the  present  relator  being 
really  in  earnest,  ought  not  to  be  stopped.  {Reg, 
T.  Aldereon,  11  A.  &  E.  8.)  On  the  merits,  he 
contended  the  cases  were  decisiTe.  As  to  dosing 
the  poll  before  the  hour  appointed  by  statute,  he 
referred  to  Con.  Stat.  U.  C.  cap.  64,  sees.  101, 
108,  sec.  97,  sub-sec.  7.  The  word  <-  shall "  is 
imperative,  not  directory  (Con.  Stat  U.  C.  cap. 
2,  sec.  18,  sub-sec.  2).  Mall  t.  HiU,  22  U.  0. 
Q.  B.  678 ;  Reg,  ex  rel,  Amott  t.  Marehant,  2 
U.  C.  Cham.  R.  189 ;  Reg.  ez  rtl,  Coypland  t. 
Webiter,  6  U.  0.  L.  J.  89 ;  In  re  Charlee  t.  LewU, 
2  U.  C.  Cham.  R.  171 ;  Reg.  ex  rei,  ffame  ▼. 
Clark,  6  U.  C.  L.  J.  114;  Reg.  ex  rel.  SmUh  t. 
Rrouse,  1  U.  C.  Pr.  B.  180.  As  to  the  disquali- 
fioation  by  reason  of  the  bond,  he  referred  to 
Reg.  ex  rel,  Coleman  t.  O'Harey  2  U.  C.  Pr.  &.  18 ; 
Reg.  ex  rel.  Bland  ▼.  Figg,  6  U.  C.  L.  J.  44; 
Mayor  of  Clifton  t.  Silly,  7  £1.  ft  B.  97;  May&r 
of  Cambridge  T.  Dennie,  1  S.  B.  A  E.  660;  Reg, 
ex  rel.  Moore  ▼.  Miller,  11  U.  C.  Q.  B.  466;  Reg. 
ex  rel.  LuU  t.  WiUiamaon,  1 U.  C.  Pr.  R.  94.  As 
to  the  disqualification  by  reason  of  the  lioense, 
which  for  a  valuable  consideration  he  contended 
was  a  contract,  and  referred  to  Reg.  v.  F^aneie, 
18  Q.  B.  626 ;  Reg.  ex  rel.  Stocky,  Davie,  8  U.  C. 
L.  J.  128  ;  Reg.  v.  York,  2  Q.  B.  847 ;  Reeves  v. 
Tht  CUy  of  Toronto,  21  U.  C.  Q.  B.  167 ;  Simpeon 
V.  Ready,  11  M.  &  W.  844 ;  Reg.  ex  rel.  Croxier  v. 
Taylor,  6  U.  C.  L.  J.  60. 

Moanisox,  J.— I  am  quite  satisfied  that  the 
defendant  was,  at  the  time  of  the  election,  dis- 
qualified upon  the  ground  of  the  ezistenoe  of  the 
bond  to  the  corporalion,  to  which  he  wss  a  party. 
This,  without  reference  to  the  other  grounds 
taken  against  the  election,  is,  in  my  opinion, 
sufficient  to  make  veld  the  election  so  far  as 
defendant  is  concerned.  Being  of  this  opinion, 
I  do  not  think  I  should  withhold  my  judgment 
by  reason  of  the  alleged  pendency  of  the  relation 
at  the  instance  of  Mr.  Gooding,  and  I  shall 
Therefore  hold  and  adjudge  that  the  defendant 
has  usurped  the  office  of  mayor  for  the  town  of 
Goderioh,  under  pretence  of  the  election  held 
on  the  fourth  and  fifth  days  of  the  month  of 
January  last,  and  order  the  Issue  of  a  writ  for 
kis  removal  from  the  said  office. 

Order  accordingly. 


o0k« of  !««▼•;  la  otlwr  vorda,  that  tbe  offlms of  mayor 
and  reevo  cumol  In  rach  tern  \m  hotdon  by  one  and  tha 


Reg.  bx  rbl.  Doaam  v.  HAoaABT. 

Omi.  SUU.  U.  0.  cap.  54,  tec  IZi—Officet  of  Mayor  and  Reeve 
iutttobe  hdi  by  om  and  the  fame  permm. 

Hddy  that  the  mayor  of  a  town  not  withdrawn  from  tbe 
JnrlAdiction  of  the  eonnty  or  united  oonntiee  within  which 
situated,  though  the  head  of  th^  eoundl  and  ehief  axeen* 
tire  officer  of  Uie  corporation,  ie  not  a  monber  of  the 
oouncU  within  the  meaning  of  eeetlon  186  of  the  Municipal 
InatitutlonB  Act,  ao  as  to  be  eligible,  If  ehoaen,  to  hold  the 


[OonmoB  Law  Chamben,  Mafdi  T,  1864.] 

The  relator  complained  that  John  Haggart,  of 
the  town  of  Perth,  esquire,  mayor  of  the  said 
town  of  Perth,  had  not  been  duly  elected,  and 
had  unjustly  usurped  the  office  of  reeve  of  and 
for  the  said  town  of  Perth,  one  of  the  municipal 
corporations,  situate  within  and  composing  part 
of  the  municipal  corporation  of  the  united  coun- 
ties of  Lanark  and  Renfrew,  and  not  withdrawn 
from  the  juriscUetion  of  the  council  of  the  said 
united  counties  in  which  it  lies,  under  pretence 
of  an  election,  held  on  Monday,  the  18th  day  of 
January,  1864,  at  the  said  town  of  Perth,  in  the 
county  of  Lanark  ;  and  declared  that  he  the  said 
relator  had^a  interest  in  the  said  election  as  one 
of  the  councillors  for  the  east  ward  of  the  said 
town  of  Perth,  and  ex  officio  a  voter  at  and  npon 
an  election  of  reevis  of  and  for  the  said  town  of 
Perth ;  and  showed  the  following  causes  why  the 
election  of  the  said  John  Haggart  to  the  said 
office  should  be  declared  invalid  and  void :  First, 
that  the  said  election  was  contrary  to  law,  and 
was  void  in  this,  that  before  and  at  the  time 
thereof  the  said  John  Haggart  was,  and  thence 
hitherto  hath  been  and  still  is,  mayor  of  the  said 
town  of  Perth,  having  theretofore  been  lawfully 
elected  to  be  mayor  of  the  said  town ;  and  having 
accepted  the  said  office  of  mayor,  and  exercised 
the  functions  thereof,  the  said  John  Haggart, 
not  having  been  at  any  time  elected  to  be  a  conn- 
oillor  for  any  of  the  three  wards  into  which  the 
said  town  of  Perth  then  was  and  still  is  divided, 
was  not  an  eligifetle  person  to  be  elected  to  be 
reeve  of  and  for  the  said  town  of  Perth,  nor  in 
any  manner  entitied  to  fill  or  hold  such  office  of 
reeve.  Second,  that  before  and  at  the  time  of  the 
said  pretended  election  to  be  reeve,  the  said  John 
Haggart,  as  mayor  of  the  said  town  of  Perth, 
and  by  law  head  of  the  corporation  thereof,  was 
actually  presiding  as  such  mayor  at  a  session  of 
the  council  thereof,  and,  being  such  mayor,  was 
not  at  the  same  time  eligible  for  election  as  reeve 
of  the  same  corporation,  nor  in  any  manner 
entitled  to  hold  or  exercise  the  functions  of  both 
offices  of  and  for  the  same  corporation.  Third, 
that  the  said  John  Haggart  was  not  duly  or 
legally  elected  or  returned  as  such  reeve  of  the 
said  corporation,  in  this,  tiiat  the  said  John 
Haggart  never  was  a  conncillor  for  any  of  the 
wants  of  the  sud  town  of  Perth,  nor  was  he  ever 
in  any  manner  a  member  of  the  council  thereof, 
except  in  so  far  only  as  his  election  by  the  rate- 
payers of  the  said  town  to  the  said  office  of 
mayor  may  constitute  him  a  member  of  the 
council  thereof.  Fourth,  that  the  said  John 
Haggart  has  accepted  the  said  office  of  reeve, 
and  has  been  and  still  is  attempting  to  hold  and 
eieroise  the  functions  of  both  the  said  offices  of 
mayor  and  reeve  of  and  for  the  same  corporation 
of  the  said  town  of  Perth,  contrary  to  law.  Fifth, 
that  the  said  John  Haggart  was  not  duly  or 
legally  elected  or  returned  as  such  reeve  as  afore- 
said,  in  this,  that  he  the  said  John  Haggart,  as 
mayor,  presided  over  and  conducted  the  said 
election  of  reeve,  and  was  his  own  returning 
officer,  so  far  as  such  last  mentioned  election  was 
concerned. 

The  relator  made  oath,  that  the  town  of  Perth, 
in  the  county  of  Lanark  aforesaid,  was  not  with- 
drawn from  the  jurisdiction  of  the  council  of  the 
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tnited  cooDties  of  Lanmrk  and  Banfrew,  in  irbioh 
the  aid  town  lies,  and  of  which  it  forms  a  part ; 
that  the  Mid  town  is  dlTided  into  three  wards, 
etch  of  which  annnallj  elects  three  conneillors, 
to  form,  with  the  mayor  of  the  town,  the  mani- 
epal  eoanoil  of  the  eorporation  thereof;  that  at 
the  aoDOAl  mnoicipal  election  in  and  for  the  said 
town  of  Perth,  held  on  the  4th  and  6th  days  of 
Junivy,  1864,  and  for  that  jear,  John  Haggart, 
of  tb«  said  town  of  Perth,  esquire,  was  daly 
fleeted  to  be  mayor  of  the  said  town  of  Perth 
for  the  Mid  year  1864,  the  said  John  Haggart 
bariog  been  duly  nominated  as  one  of  the  oan- 
didites  for  that  office,  according  to  the  statute, 
00  Mondty,  the  21st  day  of  December,  1868, 
prcriomlj;  that  on  the  18th  day  of  the  said 
Donth  of  Jftooaiy,  1864,  the  said  John  Haggart 
leoepted  the  said  office  of  mayor,  and  made  and 
filed  his  deeUration  of  office  as  each,  and  took 
hit  Mat  ao  mayor  in  the  council  of  the  corpora- 
tion  of  nid  town ;  that  the  said  John  Haggart 
hu  QDoe  hitherto  held  the  said  office  of  mayor 
of  the  Mid  town,  and  exercises  the  functions 
thereof;  that  at  the  same  mnnioipal  election  for 
tke  aaid  town  for  the  said  year  1864,  held  on  the 
nid  4th  and  5th  days  of  January,  1864,  the  fol- 
lowing persons  were  duly  elected  as  conooilloM 
for  the  respectiwe  wards  of  the  said  town,  namely, 
for  the  west  ward  Duncan  Rippen,  John  Hart 
ud  Robert  Douglas,  for  the  centre  ward  Warren 
Botsford,  William  O'Brien  and  Robert  Allan,  and 
ibr  the  east  ward  George  Cos,  Robert  Elliott 
and  the  relator;   thai  on  the  said   18th  day 
of  Juiaary,  1864,  the  new  council  of  the  said 
town  met,  and  all  Uie  said  conncillors,  without 
•xoeptioD,  accepted  their  respectiwe  offices  as 
ooaocillors,  and  made  and  filed  the  declaration  of 
office  u  SQch,  as  required  by  law ;  that  at  suoh 
aeetiogof  the  said  new  counoil,  on  the  said  18th 
(hy  of  Jaonary,  1864,  after  the  said  declaration 
of  offioe  had  been  so  made  and  filed  by  the  said 
DAfor  and  councillors,  the  election  of  a  reewe 
•Bd  deputy  reewe  to  represent  the  said  town  of 
Perth  for  the  said  present  year  1864,  in  the 
council  of  the  corporation  of  the  said  united 
coQDties  of  Lanark  and  Renfrew,  was  then  oom- 
aenced  aod  proceeded  with;    that  theriDupon 
Mo  Hart  mowed,  and  Duncan  Kippen  seconded, 
tlut  John  Haggart,  the  said  mayor,  be  elected 
Kcre  of  sod  for  the  said  town  for  the  said  pre- 
KDt  year  1864;  that  the  following  councillors, 
oimely,  Dnocan  Kippen,  John   Hart,   Warren 
Botsford  aod  Robert  Allan,  and  the  said  mayor, 
John  Haggart  himself,  woted  for  the  said  motion 
^(t  the  mayor  be  elected  reewe  as  aforesaid,  and 
^1  the  remaining  councillors,  namely,  Robert 
D:n|iu,  Willum  O'Brien,  Qeorge  Cox,  Robert 
Elliott  aod  the  relator  woted  against  the  same ; 
^t  a  tie  hawing,  thereby  beta  produced  on 
u«  nid  election  of  reewe,  the  said  mayor  John 
Haggart,  claiming  to  be  the  highest-assessed 
"^ber  of  the  said  council  on  the  assessment 
^  of  the  said  town  of  Perth,   then  gawe  a 
i«eond  aod  easting  wote  in  fawor  of  himself, 
m  then  declared  himself  elected  as  reewe  of 
?>«  Mid  town  for  the  said  year  1864  accord- 
^7;  that  when  the  said  mayor  was  so  pro- 
P^  for  eleetion  as  reewe  as  aforesaid,   and 
^ore  any  of  the  said  Totes  were  taken,  depo- 
^ti  u  one  of  the  said  councillors,  sUted  and 
miid,  in  the  presence  and  hearing  of  all  the 
^  coQDciUors,  end  of  the  said  mayor  himself, 


that  he  the  said  mayor  was  not  eligible  for  the 
said  office  of  reewe,  and  that  it  would  be  illegal 
for  him  to  take  or  hold  the  same;  that  the  said 
John  Haggart  presided  as  mayor  during  the 
whole  of  the  said  session  of  counoil,  including 
the  said  election  of  reewe,  and  was  in  fact  bis 
own  returning  officer  on  the  said  election  of 
reewe;  that  on  the  26th  day  of  January,  1864, 
the  said  John  Haggart  made  and  signed  the 
declaration  of  office  as  such  reewe  of  the  said 
town  of  Perth,  and  thereafter  took  his  seat  as 
such  reewe  in  the  council  of  the  corporation  of 
the  said  united  counties  of  Lanark  and  Renfrew 
accordingly;  that  the  said  John  Haggart  held 
both  the  said  offices  of  mayor  and  reewe  of  and 
for  the  said  year  1864,  and  claims  and  insists  on 
the  right  to  exercise  the  functions  of  both  offices. 

E,  A,  ffanrwm^  for  the  relator,  cited  Con. 
Stat  U.G.  cap.64,  sees.  101,  102,  116,  120, 186, 
144  &  146 ;  Biff:  ex  rel.  Pollard  w.  ProMer,  2  U.  G. 
Prac.  R.  830 ;  Statute  24  Vic  cap.  37. 

■  shewed  cause. 

JoHR  WiLsoH,  J. — The  mayor  of  a  town  is 
chosen  by  the  electors,  at  the  annual  election 
holden  on  the  first  Monday  in  January  (Con.  Sut. 
U.  C.  cap.  64,  sec.  101 ).  His  qualification  is  the 
same  as  that  of  an  alderman  in  cities,  aod  of  a 
councillor  in  towns  {lb,  sec.  102;  see  also  Beg. 
ex  rel.  Bender  v.  Pruton,  7  U.  C.  L.  J.  100).  He 
is  deemed  the  bead  of  the  council,  and  the  bead 
and  chief  executiwe  officer  of  the  corporation 
{lb.  sec.  120),  but  is  not,  in  my  opinion,  a  mem- 
ber of  the  council  within  the  meaning  of  section 
186  of  the  act,  so  as  to  be  eligible  for  the  office 
of  reewe.  It  is  by  section  144  of  Uie  act  prowided, 
that  in  case  of  the  death  or  absence  of  the  head 
of  a  town  council  (wis.,  the  mayor),  the  reewe, 
&c.,  shall  preside.  So  by  section  146  it  is  pro- 
wided that  in  the  absence  of  the  head  of  the 
council  (the  mayor),  and,  in  the  case  of  a  town, 
in  the  absence  also  of  the  reewe,  and  also  of  tha 
deputy  reewe  if  there  be  one,  the  council  may 
from  among  themselwes  appoint  a  presiding  offi- 
cer.' These  enactments  are  quite  inconsistent 
with  the  idea  that  the  offices  of  mayor  and  reewe 
may  be  held  by  one  and  the  same  person,  and 
strengthen  the  interpretation  which  I  hawe  placed 
upon  section  136  of  the  acf.  I  therefore  adjudge 
that  the  defendant  hath  usurped  and  doth  still 
usurp  the  office  of  reewe  for  the  town  of  Perth, 
and  that  he  be  remowed  therefrom. 

Order  accordingly. 


CHANCERY  REPORTS. 


(JRepcfied  6y  Alix.  Oraht  Esq.,  BarrUUr  at  Law,  Sepvrter 
to  the  Qmrt.) 


WlIB  T.  WlIB, 
AHmoHf—QhhabUatbm, 
The  right  of  a  wife  ia  to  ndde  with  ber  hiulNuid,  In  bla 
hom«  or  In  the  Joint  homo  of  both:  where,  therefore,  it 
appeared  that  tne  htuband  reelded  with  hU  ebildren,  (by 
a  former  wlfel  and  compelled  hia  wife  to  Uto  at  lodgtoge, 
the  eonrt,  alteoogh  no  Tloleooe  or  other  ill-treatment  waa 
•hewn  on  the  part  of  the  husband  towards  bit  wife,  made 
a  decree  ibr  alimony  In  h^r  bvoar ;  and  that,  althouffh  it 
was  shewn  that  dnriog  svch  time  the  bnttiand  bed  been 
In  the  habit  of  wlaltiDg  and  ramalnlng  with  hia  wiibc 

This  was  a  suit  for  alimony,  under  the  circum- 
stances stated  in  the  head  note,  and  came  on  for 
the  examination  of  witnesses  and  bearing  before 
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bis  Lordship  the  ChukMllor  at  ike  iittii«s  of  «li« 
Conrt  at  Ottawa,  ia  Ootober  last 

Badenhurtt  for  the  plaintiff. 

McLennan  for  the  defemdaat. 

Vavkouohnbt,  0. — ^This  case  is  somewhat  a 
singQlar  one.  The  plaintiff  sues  her  hnshand  for 
alimony  on  the  main  and  indeed  only  groand  on 
which  the  right  to  it  here  can  rest*  that  the  defen- 
dant will  not  reeeire  her  into  his  own  house  and 
home,  or  does  not  receire  her  there  under  snob 
conditions,  as  enables  her  or  malies  It  her  duty  to 
remain  th^re  with  him.  The  facts  are  shortly 
these.  The  plaintiff  and  defendant  were  married 
some  five  or  six  years  ago.  The  defendant  then, 
and  ever  since,  has  h^i  his  home  at  a  place 
called  Speneenrille,  on  the  line  of  tihe  Ottawa 
and  Prescott  Railway,  and  a  few  miles  in  rear  of 
Prescott.  At  the  time  of  his  marriage  he  was  a 
widower,  with  a  family  by  his  fonner  wife,  some 
of  whom  had  reached  man's  estate,  and  the 
others  were  in  near  approach  to  it  To  his 
family,  his  marriage  was  most  distasteful.  His 
eons  and  danghters  lived  with  him  at  what  was 
known  as  the  bomestead^the  home  referred  to 
— and,  from  the  evidence  given  by  some  of  them 
before  me,  they  appear  to  have  resolved  from  the 
first  that  the  plaintiff  shoald  neither  enter  nor 
live  in  their  father's  house.  It  does  not  appear 
that  the  defendant  himself  was  nnwilling  to 
receive  her  there,  bat»  overborne  by  his  children 
of  the  former  marriage,  he  seems  to  have  acqui- 
esced in  their  ol^ections,  and  not  to  have  exer- 
cised either  his  parental  authority  or  his  rights 
as  maffUter  domi  to  secure  for  his  wife  a  place 
in  his  home.  The  result  has  been  that  for  years 
ke  has  been  supporting  and  maintaining  her  at 
hotels,  occasionally  visiting  her  and  having  with 
her  the  intercourse  which  marital  relations 
jubtify.  In  answer  to  the  plaintiff's  appeal  for 
a  fixed  alimony  this  intercourse  is  set  up  in  bar, 
and  it  is  said  that  it  amounts  to,  and  answers 
all  the  obligations  which  are  understood  by,  co- 
habitation, and  which  marital  rights  demand. 
On  a  motion  before  me  to  dismiss,  the  bill  ^for 
want  of  prosecution  (kUerim  alimony  having 
been  granted),  and  again  at  the  hearing  of  the 
cause,  I  stated  emphatically  my  opinion  that  co- 
habitation did  not  meaa  simply  the  intercourse 
of  the  parties,  and  the  more  espedally  when 
that  was  accidental  and  oocaaioiiaI»  as  in  this 
case,  and  that  it  means  the  living  together  of  the 
man  and  woman  as  husband  and  wife  in  the 
home  of  the  former,  or  in  their  joint  home, 
wherever  that  might  be,  and  that  it  never  could 
be  tolerated  that  a  man,  a  husband,  misht  dwell 
in  his  own  ascertained  home  and  compel  his  wife 
to  live  in  an  inn  or  boarding-house,  or  other 
place,  visiting  her  as  ke  pleased,  and  be  at 
Uberty  to  say  that  she  was  thus  in  ftill  posaea- 
doB  of  her  conjugal  rights,  and  that  he  was 
doing  his  duty  by  her.  Fancy  for  a  moment 
what  the  state  of  society  mi|^t  be  if  such  a 
monstrous  doctrine  were  admitted?  A  man 
living,  perhaps,  in  luxury,  in  his  own  house, 
stopping  skort  of  tkat  crime  wkick  migkt  en- 
title his  wife  to  a  divorce  «bsoltttely,  and  yet 
laaving  her  to  live  at  a  place  of  public  entertain- 
ment, not  only  without  his  society  and  the  pri- 
vacy knd  comfort  of  tkat  kome  for  wUck  every 
married  woman  bargaina  wken  ake  casta  in  ker 
lot  with  him  aha  weds,  but  expcaed  to  an  ao- 
qnalatance  with  aaty  an^  eveij  one  who  maj  in 


suck  a  place  intrude  kioudf  upon  her.  fw- 
aaken,  deserted  and  alone,  under  such  eiroam- 
Btancea,  can  any  man  dare  to  say  she  eajoji 
those  rights  wkick  tke  married  state  ooafsn 
upon  her  r  In  a  aoit  in  the  eocleeaastical  coorti 
in  Eagiand,  for  the  restitution  of  conjugal  rights, 
tke  cemmon  acBteace  of  tke  court  is,  "  That  ths 
knsband  receive  kla  wifo  home  as  his  wif^  ssd 
treat  her  with  oc^ingal  affisetion."  It  is  sT^ed 
here  tkat  becanoe  the  wifo  has,  in  the  dilfemt 
places  in  winch  the  defendant  has  procured  her 
an  abod#,  received  him  as  her  husband,  and  had 
sexual  interoonrae  with  him,  she  has  submitted 
to  her  oondition  and  debarred  herself  from  com- 
plaining.  I  think  net  She  baa  shewn  but  i 
deeire  to  maintain  her  marital  connection  with 
her  husband,  to  yield  to  him  aa  such,  to  sfford 
him  no  cause  of  complaint,  and  to  prove  to  him 
her  desire  to  continue  to  him  the  duties  of  a  wife 
at  any  sacrifice.  This  the  courts  in  EogliBd 
could  not  have  enforced  open  her  any  more  thia 
upon  him :  for  while  they  can  enforce  co-babiti- 
tion  they  cannot  compel  intercourae.  I  do  not 
think  that  her  submission  in  this  respect  csa  be 
urged  against  her  plaint,  or  treated  as  any  eon- 
donation  of  the  wrong  wkich  her  husband  doei 
bar  in  not  Uking  ker  lo  his  home.  It  is  also 
alleged  that  the  defendant  is  quite  willing  to 
receive  her  into  his  house,  but  how  ?  While  then 
is  proof  that  he  once  himaelf  brought  her  there, 
and  that  ke  again  told  ker  she  was  welcome  to 
come ;  what  we  find  was,  on  the  occasion  he  did 
bring  ker  tkere^  and  would  probably  be  again  her 
treatment  if  ske  ventured  a  visit,  the  eldest  bob 
of  tke  defendant,  a  yonng  man  of  24  years  of 
age,  tella  ua*--ke  aaya,  wken  kis  fatker  and  the 
plaintiff  arrived  in  a  carriage  in  the  yard  s^jf 
cent  to  tke  kouae,  ke,  tke  aon,  took  tke  horse  bj 
the  head,  tamed  him  round,  and  led  him,  sod 
the  carriage,  with  the  plaintiff  and  defendant  in 
it,  out  of  the  premiaea.  In  faot  he  turned  them 
out  again ;  he  would  not  let  the  plaintiff  eater ; 
and  ke  swears  that  neither  he  nor  kis  brothers 
and  sisters  will  kave  ker  there.  In  fact,  as  I 
underatand  him,  ahe  haa  only  to  enter  to  be 
ejected.  The  defendant  submits  to  this  action  of 
hie  children.  Is  tke  plaintiff  bound  to  do  so  t  I 
think  not  If  the  defendant  eannot  protect  her 
in  his  own  house,  ahe  la  juatified  in  keeping  oat 
of  it,  and  oompelling  the  defendant  to  make  to 
bar  n  proper  allowance  te  support  her  elsewhere. 
She  is  willing  to  go  to  him.  It  is  kis  da^  to 
receive  ker,  and  to  maintain  her  in  his  house 
free  from  assault,  and  from  tke  insults  of  others, 
even  tkougk  tkey  be  kia  own  ekildren.  If  his 
parental  autkority  be  not  auffieient  to  restrain 
tkeoi,  tken  kia  duty  is  to  remove  tkem  out  of  his 
wife's  way.  His  first  duty  is  to  her,  to  cleave  to 
her,  leaving  all  otkera  beside ;  aad  if  he  is  not  pre- 
pared to  do  thia,  then  ke  anbjecta  kioudf  to  the 
only  penalty  wkick  tkis  court  can  inflict,  as  it 
doea  now,  namely,  an  order  to  pay  to  her  a  fit- 
ting sum  (to  be  settled  by  the  Master)  for  her 
permanent  maintenance,  by  way  of  alimony. 

I  have  delayed  judgment  in  this  case  in  the 
hope  tkat  tke  parties  migkt  come  to  some  arrsage- 
meat  among  tkemaelves ;  tkougk  I  confess,  from 
wkat  I  keard  in  evidenc^  and  what  I  saw  myself  i 
in  tke  case  of  tke  defendant's  gross  miscondaet, 
I  kad  but  faint  kopea  of  kia  doing  anytkiag  that  , 
waa  proper.  I 
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COBBE8FOHDBNCS. 


County  Attom«y$  and  Division  Court  CUrlu, 
To  THX  £ditob«  or  tbx  Local  Couets'  OAzim. 
GcxLPH,  Feb.  18, 1866. 

Guttlsjixn, — ^Yoor  article  in  the  Jaauary 
number,  opon  County  Attorneys  and  DiTision 
Court  Clerks,  is  the  truth.  But  you  oattted 
to  state  that  prior  to  the  Stamp  Aet  olerka 
made  the  return  in  duplicate  to  the  county 
attorney  of  all  fees  payable  to  the  Fee  Fuiid, 
four  tiipes  eaoh  year,  tIi.,  March  31st,  June 
30th,  September  30th,  and  December  31st,  for 
which  said  return  the  clerks  were  entitled  to 
four  dollars.  This  is  now  loet  to  them,  and  I 
can  assure  you  to  some  clerks  the  loss  of  six- 
teen dollars  per  annum  is  no  joke. 

There  are  33  counties  and  united  counties 
in  Canada  West;  in  these  counties  are  262 
diiision  courts,  being  an  aTorage  of  8  courts 
to  each  coun^ ;  these  262  courts  have  each  a 
derk,  who  made,  under  the  old  system,  a 
return  of  all  fees  and  emoluments  CTcry  three 
months  to  the  county  attorney,  for  which 
return  oach  clerk  receiYed  $4  or  $16  per  aan. 

Multiply  the  courts  by  16 262  00 

16 


$4,192  00 
The  arera^  sale  of  stamps  for  each 
county  for  dlTision  court  purposes 
will  be  about  $4,000 ;  1  per  cent, 
upon  this  the  county  attorney  has, 
over  and  aboTe  the  4  per  cent,  he 
used  to  have — say  $40  for  thirty- 
three  counties 1,320  00 

$2,872  00 
Then,  allowing  the  Government  1 
per  eent  for  the  diiference  of  cost 
between  printing  the  blank  forms 
formerly  in  use,  and  the  expense 
of  the  present  stamps 1,320  00 

Saving  to  the  GoTeroment  from  the 

hard-worked  clerks $1,552  00 

Yours,  rsspectfuUy, 

A.  A.  B.,  C^k  JD.C. 


To  THX  EdITOBS  op  THX  LoCAL  CoUBTS'  GaZXTTX. 

QwnLBiXK^ — ^I  am  sure  you  ure  well  aware 
that  Diyision  Court  Clerks  are  not  overpaid 
kit  their  serrioea — and  also  that  they  haye  to, 
iDd  do  gire  a  great  amount  of  credit  for  fees 
vhich  seldom  come  back  for  from  three  to  six 
VKstths ;  ^bey  baTe  also  lost  $16  per  annum 


fbr  middng  fee  fimd  retunia,  since  the  stamps 
came  into  use. 

They  are  now  obliged  to  keep  a  laige  supply 
of  stamps  on  hand,  wiiich  they  can  only  pro- 
cure from  the  County  Attorney,  if  he  has  them. 
I  lost  the  serrices  of  ten  summonses  last  Court 
owing  to  the  County  Attorney  having  run  out 
of  stamps,  which  w:ill  be  a  great  loss  to  the  plain- 
tiff Surely,  DiTision  Court  Clerks  are  not  so 
much  below  the  standard  of  respectability  of 
postmasters  as  not  to  >e  trusted  with  the  issu- 
ing of  stamps ;  postmasters  not  only  dispose  of 
postage  stamps,  but  they  aUd  generally  the 
agents  for  the  sale  of  bill  stamps  also. 

I  think,  by  drawing  the  attention  of  the 
€k>Temment  to  the  case  in  your  valuable 
journal,  you  will  confer  a  great  boon  on  us. 

I  should  like  some  of  my  brother  clerks  to 
give  their  opinion  on  the  matter. 

A  Clxrk. 


Buying  feta —  Confession, 
To  TUB  Editors  or  ths  Looaa  Courts'  Gazctti. 

GxNTLXXXN, — ^You  would  confer  a  favor  on 
a  subscriber  by  answering  the  following : 

Is  it  correct  in  practice,  at  the  time  of  en- 
tering orders  or  confessions  in  court,  to  affix 
to  the  proceedings  stamps  for  "  hearing  unde- 
fended causes.^'  Ought  such  fees  to  be  charged 
on  confessions? 

A  Division  Covxt  Clxxk. 


[We  think  such  fees  are  chargeable.  We 
will  give  our  reasons  in  next  number.] — ^Eps. 
L.  C.  G.  

Law  of  away-going  crops  in  Upper  Canada, 
To  TUB  EniTOBS  or  tub  Law  Joubval. 

March  2,  1865. 
On  the  first  of  December  last,  A.  rents  a 
farm  from  B.  for  ten  years,  at  a  fixed  rent, 
and  immediate  possession  is  given  to  A.,  who 
enters  at  once,  and  having  been  upon  the 
farm  a  few  days,  the  tax  collector  calls  and 
demands  the  taxes  for  the  past  year,  they  not 
having  been  paid ;  and  as  A.'s  lease  provides 
that  he  (A.)  is  to  pay  all  taxes  due  and  to 
become  due,  A.  of  course  had  no  other  alter- 
native than  paying  up.  The  off-going  tenant, 
who  was  farming  the  place  on  shares  with  B. 
(his  landlord),  has  left  two  fields  sown  last 
fall  with  wheat  Your  opinion  is  requested 
as  to  whom  this  wheat  belongs;  is  not  A. 
entitled  to  the  whole,  there  being  nothing 
mentioned  in  his  lease  with  B.  as  to  any 
party  entering  to  take  the  wheat  off  t 

An  old  Subscbibbb. 
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[There  is  a  notion  prevalent  that  a  tenant 
for  a  term  of  years  has  hj  the  castom  of  the 
coantry  the  right  to  pat  in  a  fall  crop  during 
the  last  year  of  hie  tenancy,  and  after  the 
expiration  of  his  lease  the  right  to  go  upon 
the  land  to  reap  it  In  the  absence  of  ex- 
press stipulation  in  the  lease  the  tenant^  in 
our  opinion,  has  no  such  right  If  he  quit 
the  premises  at  the  expiration  of  his  lease, 
leaving  a  full  crop  in  the  ground,  that  crop 
under  an  ordinary  lease  as  a  part  of  the  free- 
hold passes  to  the  landlord;  and  so  if  the 
landlord  without  reservation  re-let  the  premi- 
ses for  a  second  term,  the  crops  being  at  the 
time  of  the  new  lease  in  the  ground,  we  ap- 
prehend the  crop  passes  to  the  new  tenant, 
OS  supposed  by  our  correspondent :  (See  Bur- 
rows V.  Caimes,  2  U.  C.  Q.  B.  288 ;  Campbell 
V.  Buchan,  7  U.  C.  C.  P.  70 ;  Gilmare  v.  Lock- 
hart,  MS.  R.  &  H.  Dig.,  |Lka8B  ^L  6.]— Em. 
L.  C.  G. 

INSOLVENTS. 


Aleiander  McOaXlum.. 
Lmrif  B.  Rom  at  al..... 

Wm.  Moon    

Wm.  O.  BtroDC.^ 

Thomu  Soott 


.  Ooboarg. 
,  HontrMl. 
,  London. 
.  Coboarg. 
,  Oobonrg. 


HearnftPottar Toronto. 

Wm.  Servoa «. HamUfion. 

LancMter  H.  Behofleld Wbitby. 

Kl^ah  Uke Oakwood. 

Wm.  McPhail GanniDgton.  * 

L«wia  8.  WiawaU Ooboarg. 

L.  A.  Qnmatt Ancaater. 

Jamen  (1.  frawr m. ....... ..........  Gait. 

Wm.  McDonell Hamilton. 

John  Campbell  A  Co Co.  Elgin. 

Andrew  Widdowion Toronto. 

Char  lei  Patrick  I^ynolde Toronto. 

Jamea  R.  Bradbnxy. Toronto. 

Bradbary  A  Go Toronto. 

Alex.  McLean  Maripoea. 

A.  A.  Koy Quebw^ 

P.  T.  Degnlw Quebec. 

Archibald  Mclntyre  St.  Thomaa. 

Wm.  Roai 8t  Thomaa. 

Samuel  McClung BowmanTllla. 

Catharine  Lecours  BienviUa. 

Score  A  Braylay Tnronto. 

HackayACo ...  OtUwa.     * 

James  OllTer London. 

Calvin  W.  Bay, Jr. Tp.  KingatOD. 

Wm.  T.  JCceleetona Hamilton. 

John  B.  Oroer Pieton. 

Charles  Carpenter Hamilton. 

Michael  Qrdiam Tp.  Brantlbrd. 

Wm.  lilt Blair. 

James  Sutherland. Tp.  Mariposa. 

David  Qntbrie » MontreaL 

Geo.  R.  Macnamee Montresl. 

Peter  8.  Fllman Tp.  Barton. 

Frauds  Y.  Oowle BovmanvUla. 

Alex  Malcolm... Alliston. 

McNaughton,  Bros ^e«ca«tle. 

Luc  Robert  »  Yvrchftreii. 

Alex.  Dooglass...M Bnintibrd. 

Oeo.  P.  Hughes KeeoansvOle. 

Bills  Luther  Derby Napauee. 

W.  Armstrong m.......... Peterboro. 

Henry  Merick MerrlckvUIe. 

A.  Lang Barrte. 

Wm.  Waiter Tp.  Vespra. 

Vars  A  Strong Oolborne. 

P.  V.  Borland BelKvine. 

Michael  Mulrown«y  Quebec. 

Jamas  Capnar St  Catharines. 


John  B.  R.  DaaeoB^ OolMNirg. 

D.  A.  Roas.. Bath. 

John  Abbott Tp.  Klngstoa. 

John  Keating. ».. 8tratfr»rd. 

Hamsas  Ouimont.. Gape  8t  Ignaoa. 

Atdiesnn  Cleland-.......^. Laehuta. 

MoCnlloch,  Broa ...». MontrsaL 

Thoa.  Feriruson Vankleek  HilL 

AbMT  B.  Tan  Nonaaii Hamilton. 

Peter  Culeman ~.  Bowman  villa. 

Thos.  Moore ~ St.  Thomaa. 

J.  R.  MeCnllogh BowmanvOla. 

Adams  A  Co MontreaL 

Henry  B.  Paria.M.M.M.MM....M..MM....  London. 

John  Black Lambton. 

BaraDean  Priest Bath. 

Thoa.  B.  Unwell. Kingston. 

Robt  N.  Reynolds............. Kingston. 

Thos.  0.  Watkins Hamilton. 

Alfred  Brown MontreaL 

John  Bums  ..........................m....  Montreal.      . 

Alfred  aiff Chickopaa  WUa. 

George  Psrker BandhlU. 

J.  B.  Vaiina Quebec 

Simon  Deeks... Morrlsbufg. 

Wm.  A.  NaBh.........w...M..«.............  Munisbuxg, 

Chas.  Cruickuhank....... ».  Clinton. 

UberRsA  P«ltier... ...  Acton  Vala. 

Thos.  Jackson SandhilL 

Wm.  Weeks  ........;... Woodstock. 

James  BUir Napanee. 

Joaeph  Binghiun Bradford. 


Wm.  Wood.. 

Richd.  Philp 

Jamea  McFeetars ........ 

David  O.  Ellis 

Raa,  Brothers  A  Go 

Walter  Arnold 

Robert  Rutherford ..... 

J.T.  AlUn.... 

Hugh  Edward  Brown.. 
William  Warren,  Jr..... 

James  Blackwood ...... 

John  C.  BflswelL... 


........  Sophiaaburyh. 

BowmaQTille. 

........  BowmauTUle. 

........  Toronta 

M ......  Hamilton. 

Niagara. 

Gnelph. 

M.M.M  Coboui^ 

Whitby. 

Whitby. 

St  Thomaa. 

,  Tp.  Hamilton. 


Ooaby  Storey Newboro. 

James  Feely Norwood. 

Dunean  McDonald Samia. 

Pierre  Poulin Ste.  Ceelle. 


APFOINTMISNTS  TO  OFFICE. 


JUDGES. 
WILTJAM  DAVIS  ARDAOH,  Eiq.,  to  bo  Dopnty  Judge 
of  the  County  Court  of  the  County  of  Slmeoa.    (Gaietted 
Fehraary  11,  1806.) 

NOTARIRS  PUBLia 
MICHAEL  HAYES,  of  Tbronto^  Esq.,  Barrlater«t-Uv, 
to  be  a  Notary  Pnblie  in  Upper  Canada.  (Gate' ted  February 
18, 1866.) 

WILLIAM  LOUNT.  of  Barrie,  Eeq.,  Barrlsterat-Law,  to 
be  a  Notary  Public  in  Upper  Canada.  (Gaaetted  February 
18, 1866.) 

THOMAS  BABINGTON  MeMAHON.  of  Bradford.  Sm]., 
Barriater^atpUw,  to  be  a  Notary  PubUe  In  Upper  Csnada. 
(Qaxett«d  February  18, 1866.) 

CHARLES  KLDON  EWING,  of  Wicklow,  Xsii.,  Banister. 
at'Law,  to  be  a  Notary  Public  In  Upper  Canada.  (Gaaetted 
Ibbmary  18, 1866.) 

CORONERS. 

NEIL  FLEMING,  Xsii.,  MJ).,  Aasodata  Ooronmr.  United 
Ooanties  of  Huron  and  Brnes.    (Gaaetted  Febu  11, 1866.) 

JOHN  WILSON,  Esq.,  M.D.,  Associate  Coroner,  Oonntyof 
NorlUk.    (Gaaetted  Fetenary  18, 1866.) 

THOMAS  AISHTON,  Esq.,  M.D.,  Associate  Coroner,  County 
of  Lennox  and  Addington.    (Gaaetted  February  18, 1865.) 


THOMAS  FREER, 
Omntles  of  Lanark  and 


Associate  Coroner,  United 
(Gaietted  Wb.  26, 1866.) 

REGISTRARS. 
ALEXANDER  McLEOD  MACKENZIE,  Esq.,  Registrar  of 
the  County  of  Glengarry.    (Gaietted  February  26, 1866.) 


TO  COEBESPONDENTS. 

«» A.  A.  B."  —  «  A  Cliee"  —  «  a  Dmnoir  Cotot  Cuk" 
—^  Ah  Old  SunaouBXE"—  aader  "OoneS'fcodeaoa.*' 
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DIARY   FOR   APRIL. 


L  Sat ...  Uttt  dft7  Ibr  notfee  of  Mai  for  York  and  Ped. 
1  srN  ..  5M  Aimciay  in  Lent 

\  Mmi  ..  OooBtT  Oonrt  aad  Sorrofite  Ooort  Term  eom. 
S.  Bat  ...  Coaot7  Goort  and  SorrogaU  Orart  I^rm  andi. 
9.  rcN  .-  6CA  Amday  A»  LtnL 
10.  Mim  .-  York  and  PmI  Spring  Aaataaa. 
14.  Fr1d_  €hnd  PHdajf, 
U  guy .-  EeuUr  Day. 
23.  SUX ..  horn  Skmidajf,    8L  OBorge. 
2^  Tnfli..  SL  Mark.  [Uat  day  for  Oomp.  An.  Rolla. 

29.  But.  ...  ArtielM,  Ac,  tA  ba  l«ft  with  84C.  of  Law  Society. 
9L  SUN. .  ftid  Amimp  ajt  BatUr.    Laat  day  for  Non-Raa. 
[to  glTa  llata  of  their  lands. 


iBt— The  office  I  hold  is  Judge  of  the  County 
Court  of  the  County  of         ■    . 

2nd. — My  name  i» , 

Srd. — ^The  date  of  my  appointment  was , 


NOTICE. 

Om^totMvaylarg€deMULndf9rlM  Iaw  Journal  amd 
Local  (Xiorta*  Oaaatta,  t^btenber*  nd  dairimg  to  take  hoth 
fdiieaiiom»  wre  parUnkarly  nqutfiei  €U  eme»  lordumth* 
lack  Humben  ij  that  one  finr  vMck  they  do  not  with  to 

nten'&e. 
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APHIL^  1866. 

COUNTY  JUDGES— THEIR  LABOURS  . 
AND  THEIR  PAY. 

In  the  begionihg  of  the  present  yeat,  a  cir- 
cukr  was  issued  from  the  Bureau  of  Agricul- 
ture and  Statistics,  calling  upon  various  public 
fosctionaries  to  answer  a  number  of  questions 
in  relation  to  their  offices,  which  information 
WIS  wanted  for  the  Blue  Book  of  1864  The 
following  are  the  questions : 

1st— Name  of  office? 

2nd.— Name  (or  names)  of  incumbent  (or  in- 
copibenta)  within  the  year  1864? 

Srd— Date  (or  dates)  of  appointment? 

4th.— By  whom  appointed  ? 

6th.— Amount  of  annual  salary  ? 

6th.— Amount  receiyed  in  fees? 

7th.— Remarks  (if  necessary). 

8th.— Number  of  years  of  seryice  as  public 
officer  in  any  capacity  whateyer,  men- 
tioning the  date  of  first  appointment? 

One  of  these  circulars  was  addressed  to  a 
County  Judge,  who,  in  answering  the  ques- 
tions, gave  some  information  which  we  hope 
oar  legislators  will  take  a  note  of  when 
tliej  next  propose  to  impose  a  few  more 
Uboors  upon  their  *' beasts  of  burthen,*'  as 
County  Judges  have  been  forcibly  called. 

The  answers  to  the  questions,  as  given  by 
the  learned  gentleman  that  we  allude  to,  are 
u  follows: 


4th. — My  appointment  was  by  the  Provincial 
Oovernment,  under  the  Great  Seal  of  the  Pro- 
vince of  Canada,  during  the  administration  of  — . 
5th.— My  salary  is  $2,600. 
6th. — I  receive  a  travelling  allowance  of  |200, 
as  Judge  of  the  Division  Courts.    I  receive  fees 
as  ez  officio  Judge  of  the  Surrogate  Court,  which, 
in  1864,  amounted  to  $70  60.    J  am  paid  $4  per 
diem  as  ez  offiw>  selector  of  jurors,  under  the 
U.  C.  Jurors  Act,  which,  in  1864,  amounted  bo  $24. 
7th. — Remarhi. — As  Judge  of  the   County 
Court,  I  am  ex  officio  Judge  of  the  Surrogate 
Court;  Judge  of  the  several  Division  Courts  of 
the  County ;  Chairman  of  the  Court  of  General 
Quarter  Sessions  of  the  Peace;  a  Selector  of 
Jurors,  under  the  Jurors'  Act ;   a  Ballottcr  of 
Militia,   under   the   General   Militia  Law ;    an 
Auditor  of  Accounts  connected  with  the  adminis- 
tration of  jusUce;  with  various  other  ec  officvi^ 
offices  and  duties  to  perform  under  several  of  the 
Railway  Acts,  the  Extradition  Act,  the  continued 
Bankruptcy  Act,  the  Common  Law  Procedure 
Acts,  the  Chancery  Act,  the  General  Election 
Law,  the  Conmion  School  Acts,  the  Absconding 
Debtors'  Act,    the   Act  respecting  Arrest  and 
Imprisonment  for  Debt,  the  Municipal  Acta,  the 
Insolvent  Debtors'  Act,    the  Insolvent  Act  of 
1864,  the  General  Road  Company's  Acts,  the 
Act  respecting  the  Partition  of  Real  Estate,  the 
Act  req>ecting  the  Registry  of  Deeds,  <&c.,  the 
Overholding  Tenants  Act,    the  Act  respecting 
the  Support  of  Insane  Destitute  Persons,  several 
Criminal  Acts,  the  Assessment  Acts,  and  various 
other  statutes  (in  all  upwards  of  twenty),  which 
I  cannot  enumerate  or  remember :  for  any  one 
of  which,  (excepting  for  those  I  have  named  la 
my  answers  numbered  6  and  6  respectively,  and. 
the  occasional  duties  under  the  General  Election 
law),  I  receive  no  salary,  fees  or  allowance- 
not  even  for  stationery,  light,  fuel  or  travelling 
expenses.     All  these  duties  are  imposed  by  the 
different  statutes  I  have  referred  to;  and  there 
are  some  new  duties  imposed  upon  the  County 
Judge  almost  every  session  of  Parliament,  with^ 
out  any  remuneration  or  fees  being  prescribed 
therefor.    No  provision  or  pension  whatever  is 
provided  in  case  of  inability  from  old  age,  acci- 
dent, exposure,  or  decay  in  the  service. 

8th. — I  have  been  in  this  service  as  a  publio 
officer  upwarda  of  and  during  eleven  yeara 

It  is  scarcely  necessary  for  us  to  en- 
large on  this  matter.  We  have  already  and 
oftentimes  expressed  our  views  upon  the  im- 
propriety and  injustice  of  heaping  one  duty 
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after  another  upoa  the  devoted  shoulders  of 
County  Judges :  broad  indeed  must  they  be  to 
bear  them.  Such  a  course  is  unftir  to  the 
Judges ;  and  it  is  both  unftir  and  unjust 
to  the  public,  whose  searants  they  are.  It  is 
contrary  to  public  policy,  and  tends  to  the 
injury  of  public  business.  It  nerer  seems  to 
strike  our  law-makers  that,  in  the  ordinary 
business  of  lif^  increased  remuneration  goes 
hand-in-hand  with  increased  labours  and  res- 
ponsibilities;  but,  according  to  the  practice 
now  in  vogue,  whenever  anything  in  the  shape 
of  local  administration  has  to  be  done.  County 
Judges  are  to  be  the  doers  of  it,  and— get 
nothing  for  it  Their  duties  under  the  Insol- 
vent Act  of  1864,  is  a  sufficient  example  of 
this,  without  going  further. 

We  have  long  been  ezpecting^  a  change  for 

the  better  in  this  respect;  and  though  it  is 

long  in  ooming,  come  it  must;  and  we  shall 

•  continue,  as  heretofore,  to  condemn  a  practice 

which  we  consider  most  pemidou8« 


DISPUTES   BETWEEN   PARTNERS— DI- 
•  VISION  COURT  JURISDICTION. 

We  notice  in  a  recent  English  Law  Period!. 
•  cal,  that  the  Lord  Chancellor  has  introduced  a 
>  bill  to  confer  a  jurisdiotion  in  Equity  on  the 
.English  County  Courts.    Precisely  the  same 
thing  was  done  by  Chief  Justioe  Riohards, 
^  when   Attorney  General^  who,  in  1648,  suc- 
ceeded in  passing  it  into  law.    It  is  somo- 
'  what  remarkable  that  the  Lord  Chancellor's 
•measure   goes  just  as  far  and  no   farther 
than  Chief  Justioe  Richard's  act,  and  that 
the  subjects  embraced  are  the  same ;  and  it  is 
something  to  boast  of  that  in  this,  as  in  many 
other  matters  of  law  reform,  we  colonists  are 
in  advance  of  liie  mother  country. 

Our  present  object,  however,  is  to  direct 
attention  to  one  branch  of.  equity  jurisdiction, 
which  we  think  demands  a  further  extension, 
namely,  small  partnership  transactions,  in  resr 
pect  of  which  we  think  the  Division  Courts 
should  have  jurisdiction^  There  are  a  vast 
number  of  petty  partnerships  formed  in  the 
country;  the.capitalinvest^  is  in  most  caaet 
small,  and  the  term  of  partnership  is  com- 
monly limited  to  a  year,  during  which  the  part- 
ners work  together  in  their  common  business. 
Two  persons,  say  a  blacksmith  and  a  wheel- 
wright, engage  in  the  manufaeture  of  seme 
Umplement  of  husbandry;  or  two  or  more 
persons  purchase  a  threshing,  mowing,  reqpt- 


ing,  stumping  or  other  madune,  and  form  a 
partnership  to  work  it  togetiier,  travelling  from 
farm  to  farm  in  doing  the  work.  A  dispute 
takes  place  between  them;  they  want  to  wind 
up  their  affurs,  have  an  account  taken,  pay  the 
partnerahip  debts,  and  ^vide  the  profits ;  but, 
as  the  law  stands,  although  the  amount  be- 
tween them  might  not  exceed  $100,  the  Diri- 
sion  Court  cannot  entertain  the  question ;  the 
parties  must  go  into  a  court  of  Equity  for 
relief. 

Now  this,  in  respect  to  the  small  partner- 
ships we  speak  of,  is  practically  a  denial  of 
justice,  fbr  Uie  expenses  would  swallow  up  the 
whole  subject  matter.  'Tis  true  Mr.  Richards 
regulated  the  costs  in  his  act  on  h<rtMMpaiki» 
prineiphs;  but  still,  any  one  can  see  the  ab- 
surdity of  a  oontentk>n  in  a  Superior  Court 
about  a  little  partnerahip  business  for  $80  w 
$100.  The  law  should  be  amended,  so  as  to 
enable  this  class  of  cases  to  be  speedily  and 
cheaply  settled.  One  single  daave  would  do' 
all  that  is  required  to-remedy  the  evil  pointed 
out;  let  it  enact,  in  substance,  thatthe  Division 
Courts  should  have  the  like  authority  as  the 
Court  of  Chancery,  in  respect  to  the  dissolu- 
tion of  a  partnerahip,  or  where  a  partner  seeks 
an  account  of  the  dealings  of  a  partnership 
dissolved  or  expired,  the  capital  no^  having 
been  over  say  $20Q.  We  trust  that  this  and 
other  amendments  necessary  fbr  Division 
Courts,  may  be  brou^t  under  the  notice  of 
the  Attorney  General  before  the  next  meeting 
of  Parliament. 


PUBLIC  TASTE  IN  HUMBUGS. 

It  has  been  said  that  the  world  is  made  up 
of  knaves  and  fools — ^those  that  impose  upon 
others,  and  those  that  are  imposed  upon. 
Mankind  loves  to  be  humbugged,  and  is  hum- 
bugged accordingly.  Every  age  has  had  its 
own  peculiar  species  of  vanity  in  this  respect 
In  the  good  old  times,,  the  credulous  public 
had  wizards,  witches,  magidans,  astrologera 
and  such  like ;  in  these  enlightened  days  we 
indulge  in  spiritualists,  table-turners,  electro- 
biologists,  prestidigitators,  clairvoyants,  Ac., 
according  as  fkshion,  fancy,  or  a  clever  hum- 
bug may  lead  the  public  taste. 

The  law  does  not  trouble  itself  much  about 
harmless  nonsense  of  this  kind,  but  leaves 
every  one  io  please  himself  or  herself  as  to  the 
manner  in  which  he  or  she  will  be  cheated 
or  humbugged.    Occasionally,  however,  these 


April,  1865.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTIL 


rVol.  L-51 


*' conning^  men  aiid  women,  who  clftim  to 
h&Te  familiar  Bi^irits  at  command,  €td  lib,,  are 
too  old-fasfuOned,  or  not  sufficiently  wide 
awake  to  cheat  people  aA^r  a  legal  ft^hion, 
parficalarly  in  some  of  Ae  more  remote  parts 
of  the  old  conntjy,  where  they  are  not  so 
dTiKzed  in  this  respect  as  we  are. 

In  some  of  these  places  witchcraft,  in  its 
ancient  potency,  appears  to  be  considered  still 
to  exist;  and  there  is  a  curious  instance  of 
this  in  the  ea^e  of  The  Queen  ▼.  Maria  Oilee^ 
reported  in  13  W.  R.  827.  The  prisoner  was 
indicted  for  obtaining  money  under  false  pre- 
tences, under  the  following  circumstances: 
One  Henry  Fisher  deserted  his  wife,  of  which 
the  prisoner  was  made  aware.  Desiring  to 
torn  an  honest  penny  by  this  incident  in  the 
married  life  of  Mr.  and' Mrs.  Fisher,  or  perhaps 
mored  by  the  distress  of  the  wife,  and  possi- 
bly duped  by  het  own  folly,  the  prisoner 
represented  to  the  wife*  that  she  could  bring 
her  husband  back,  **OTer  hedges  and  ditches,*' 
bj  means  of  some  stuff  she  had  in  her  posses- 
sioa  It  was  prbred  that  the  wife  asked  the 
prisoner  to  tell  her  a  few  words  by  the  cards, 
to  fetch  her  husband  back ;  that  the  prisoner 
asked  her  how  much  money  she  had ;  that, 
when  tfhe  said  sixpence,  the  prisoner  said  that 
that  would  not  be  enough,  whereupon  the  wife 
gaTe  her  another  sixpence ;  that  she  said  her 
price  was  high— it  was  fire  shillings ;  that  she 
asked  the  wife  if  she  had  a  clock  at  home,  and 
if  she  had  anything  on  that  she  could  leave ; 
that  the  wife  said  she  had  on  a  petticoat,  but 
it  was  old ;  that  the  prisoner  said  that  it  was 
of  no  use;  that  the  wife  said  she  had  two 
frocks  on,  and  at  the  request  of  the  prisoner 
she  left  one  with  her ;  and  that  after  tiie  pri- 
soner had  got  the  money,  she  said  she  eould 
bring  the  husbftnd  back,  having  previously 
said  she  teould  bring  him  back.  The  jury 
found  a  verdict  of  guilty,  but  the  case  was 
reserved  for  the  opihion  of  the  court 

Chief  Justice  £rle,  in  giving  judgment,  sidd, 
that  a  pretence  of  power,  whether  physical, 
moral  or  supernatural,  made  with  intent  to 
obtain  money,  is  within  the  mitefaief  intended 
to  be  guarded  against  by  this  branch  of  the 
law,  and  that  the  indictment  was  good.  He 
also  considered  that  there  was  sufficient  evi- 
dence to  strttam  the  convictioti.  **  I'  take  the 
law  to  be,^*  said  he,  "that  a  pretence,  within 
the  statute,  must  be  of  a  present  or  past  fiu:t, 
and  that  a  promiaaoiry  pretenee  that  I  will  do 
aomellmi^iaiiotBoiBcieiit    The  question  is, 


was  there  a  pretience  of  an  existing  fact,  viz., 
a  pretence  before  and  at  the  time  when  the 
money  was  obtained,  that  the  prisoner  had 
power  to  bring  back  the  husband?  ♦  ♦  *  j 
think,  looking  at  the  whole  transaction,  'that 
she  intended  to  pretend  to  the  inlfe  that  at 
that  time  she  had  power  to  bring  her  husband 
back.  I  think  that  there  was  evidence  to  go 
to  the  jury  thkt  the  prisoner  was  a  fraudulent 
impostor,  and  that  she  ought  to  be  convicted." 
How  much  more  circumspectly  would  the 
Davenport  Brothers' or  "Professor"  Simmons 
have  managed  matters,  and  escaped  the 
clutches  of  the  law!  But,  as  we  before 
remarked,  this  old  woman  is  behind  the  age. 


FALSE  PRETENCES. 


Iii  the  books  td  which  magistrates  generally 
have  access,  there  is  very  litUe  said  in  relation  to 
the  crime  of  obtaining  money  or  property  by 
means  of  false  pretence ;  and  it  has  been  sug* 
gested  to  us  that  brief  notes  of  some  of  the 
leading  cases  on  this  branch  of  the  law,  would 
be  acceptable  to  mady  of  our"  readers.  The 
enactments  on  the  subject  are  in  substance  as 
follows: 

If  any  person,  bjr  any  false  pretcJnce,  obtains, 
fh>m  any  other  person  any  chattel,  money  or 
valuable  security,  with  intent  to  cheat  or  de- 
fraud\ny  person  of  the  saine. 

If  ally  person,  by  any  false  pretence,  obtains 
the  signature  of  any  other  person  to  any  bill 
of  exchange  Or  any  valuable  security,  with  in* 
tent  to.d^rand  or  cheiat 

If  any  person  obtains  ahy  ph>pefty  what- 
ever, with  intent  to  defraud. 

If  any  person,  by  means  of  any  fklse  ticket 
or  order,  or  of  any  other  ticket  or  order,  fraud- 
ulently and  wilfully  obtains  or  attempts  to 
obtain  any  passage  on  any  railway,  or  in  any 
steamer  or  other  vessel,  each  and  every  such 
offender  is  guilty  of  a  misdemeanor,  the  pun- 
ishment varying  from  fourteen  years  in  the 
PeHientiary  to  five  years  imprisonment  in  the 
common,  gaol. 

Now  all  these  offences  are  cognizable  before 
a  magistrate  for  prelimtnary  enquiry ;  that  is, 
he  cann6t  fine  or  imprison,  but  may  send  the 
case  to  the  Quarter  Sessions  or  Assizes.  We 
think  it  necessary  to  mention  this,  as  one  com- 
nranication  we  have  received  seems  to  suppose 
that  a  magistrate  cotld  summarily  convict  for 
such  offence.     This  is  not  the  case. 

The  decisitons  on  this  branch  of  the  law, 
WQI  show  that  fraudulent  practices  cannot  be 
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iztdcilged  in  with  the  impunity  that  most 
persons  imagine:  that  which  is  sometimes 
caUed  "ashftve,"  "  a 'cute  trick,"  **a  know- 
ing dodge,"  may  bring  a.  dishonest  man  within 
the  grasp  of  the  criminal  law,  and  send  him 
to  the  PenitentiaTy. 

In  broad  terms,  it  mafy  be  ^stated  that  any 
false  statement  of  an  existing  &ct,  fraudulently 
made  for  the  purpose  of  obtaining  money  or 
property,  and  by  which  money  or  property  is 
obtained,  and  the  owner  tricked  and  imposed 
on,  is  a  crime  of  the  description  referred  to. 

Thus  where  the  secretary  of  an  0.  F.  Lodge 
falsely  pretended  to  one  of  the  members  that 
he  owed  the  society  more  than  in  truth  he  did 
owe,  and  obtained  money  thereby,  he  was 
held  to  be  properly  conyicted  of  the  crime  of 
obtaining  money  under  false  pretence.  A  man 
who  writes  a  bagging  letter,  making  false 
representations  to  his  condition  and  character, 
by  means  of  which  the  party  receiving  the 
letter  is  imposed  upon,  and  money  is  obtained, 
is  guilty  of  a  false  pretence  withii)  the  statute. 
An  individual  passed  off  a  *^  flash  "  note  as  a 
Bank  of  England  note  on  a  person  unable  to 
read,  and  obtained  firom  him  in  exchange  five 
pigs  and  £1  2s.  6d.  change :  he  was  held  to 
be  guilty  of  a  false  pretence.  And  a  person 
who  fraudulently  offers  a  £1  bank  note  as  a 
note  for  £5,  and  gets  it  changed  upon  that 
representation,  may  be  convicted  for  obtain- 
ing money  by  f^lse  pretence,  although  the 
party  to  whom  it  was  passed  could  read, 
and  the  note  upon  the  face  of  it  afforded 
clearly  the  means  of  detecting  the  firaud. 

We  must  postpone  the  continuance  of  this 
article  till  next  number,  having  filled  our 
allotted  space  in  the  present  one. 


HEARING  FEES-CONFESSIONS. 
In  our  last  issue  we  answered  the  question 
of  a  Division  Court  Clerk,  as  to  whether  it  is 
*^  correct  in  practice,  at  the  time  of  entering 
confessions  in  court,  to  afiSx  to  the  proceedings 
a  stamp  for  *  hearing  undefended  cases,'  "  by 
^Jii^gt  that  we  considered  such'a  stamp  to 
be  necessary.  Circumstances  then  prevented 
a  fuller  explanation  of  our  views,  which  we 
now  give. 

We  believe  that  many  persons  misconceive 
this  matter,  which  may  perhaps  partly  arise 
from  the  practice  of  the  higher  courts,  which 
is  in  its  nature  essentially  different  In  those 
courts  the  entry  is  made  by  the  clerk,  without 


the  necessity  for  judicial  interposition ;  where- 
as in  Division  Courts  the  judge  must  be  satis- 
fied, before  judgment,  first,  of  the  execution 
of  the  confession  before  the  clerk  or  bailiff; 
second,  that  the  officer  taking  it  receives 
nothing  but  his  lawful  fees  for  so  doing ;  and, 
third,  that  he  has  no  interest  in  the  demand 
sought  to  be  recovered.  We  think,  therefore, 
that  when  the  confession,  with  an  affidavit  (if 
there  be  one)  or  proof  vivd  voce  of  due  execu- 
tion, as  requite  by  the  statute,  is  submitted 
to  the  judge  for  his  order,  the  case  is  heard  by 
him,  and  he  thereupon  passes  judgment^  fixing 
the  time  in  which  payment  is  to  be  made. 
This  is  the  proper  time  to  affix  the  stamp  for 
the  hearing.  A  stamp  for  the  order  would 
also  be  required,  if  it  were  not  for  the  special 
exception  in  the  statute. 

SELECTIONS. 


MAGISTERIAL  CURIOSITIES, 

Two  rather  curious  cases  came  before  the 
London  police  courts  last  week.  In  one  of 
them  a  person  was  taken  into  custody  on  a 
charge  of  stealing  a  bracelet  from  Lady  Ho- 
nona  Cadogan,  and  she  employed  an  attorney 
to  defend  her,  who  dal^  appeared  in  •court* 
but  bis  client  was  not  in  the  dock.  It  was 
stated,  without  contradiction,  that  persons 
under  charge  are  soioetimes  detained  several 
hours  at  the  police  station  before  they  are 
placed  in  the  dock,  and  it  has  been  suggested 
that  this  is  done  for  the  purpose  of  enabling 
the  poloe  to  hold  a  preliminary  court  of  inquiry 
of  their  own,  and  that  persons  are  illegally 
detained  in  order  to  afford  the  opportunity  of 
completing  the  cases  against  them.  A  mes- 
senger was  deppatched  to  Vine-street  Station 
for  the  purpose  of  ascertainine  why  the  pri- 
soner was  not  forthcoming.  On  his  return  ho 
informed  the  magistrate  that  the  prisoner  was 
certainly  in  custody  at  the  station,  but  that 
*'  there  was  at  present  no  charee  aeainst  her.'' 
Here  is  a  British  subject  absoTutely  detained 
in  custody  at  the  police  station  on  the  sole 
authority  of  the  police,  whilst  the  magistrate 
whose  duty  alone  it  is  to  remand  or  discharge 
a  prisoner,  if  there  are  ^unds  for  either 
course,  is  actually  sitting  in  court  to  inquire 
into  all  such  oases,  and  yet  the  police  author- 
ities detain  the  prisoner  in  custody,  without 
having,  upon  their  own  showing,  any  case 
{^gainst  her  that  would  justify  them  in  bring- 
ing her  before  the  magistrate.  Mr.  Tyrwbitt 
no  doubt  censured  the  illegal  proceeding,  bat 
added,  "  perhaps  it  may  torn  out  that  the 
present  cause  is  one  of  loose  practice  rather 
than  of  system/'  and  the'magistrate  remarked 
that  the  person  detaining  the  prisoner  would 
be  liable  to  an  action  for  damages.  An  action 
against  a  police  constable  is  a  very  poor  sat- 
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ufiietion  for  so  griaroaa  »  wrong,  and  bo 
illegal  an  aofl  A  *'  loose  practice  rather  than 
a  system ;"  why  it  is  from  loose  practices  that 
many  illegal  systems  grow  ap,  and  who  can 
tell  how  soon  any  one  of  the  public,  whether 
high  or  low,  rich  or  poor,  may  be  made  the 
Tietim  of  this  *'  loose  practice,"  which  has 
Dot  yet  had  time  to  develop  itself  into  a 
system.  If  this^  illegal  practice  is  to  be  toler- 
ated becaase  it  is  only  a  loose  one,  and  is  not 
yet  systematised,  the  sooner  we  Inow  it  the 
better,  as  then  the  necessary  measure  may  be 
adopted  to  prevent  its  growing  into  a  system 
which  all  may  have  cause  to  deplore. 

The  second  is  a  case  where  a  charge  was 
preferred  against  a  respectable  man  by  one 
who  bad  mistaken  hi&  identity.  A  coachman 
out  of  place  was  swindled  out  of  £16,  and 
two  days  after  the  robbery,  he  gave  a  very 
respectable  man  into  custody  at  Charing  Cross 
as  one  of  his  swindlers,  and  a  witness  at  the 
Lambeth  Police  Court  said  that  the  prisoner 
was  actually  present  when  the  robbery  took 
place.  The  prisoner  was  fortunate  enough  to 
raise  a  suspicion  in  the  mind  of  the  magis- 
trate that  there  was  some  mistake  as  te  his 
Identity,  which  induced  him  to  liberate  the 
prisjuer  on  his  own  recognisances.  On  Tues- 
day morning  he  again  came  before  the  magis- 
trate, accompanied  by  a  niftnber  of  respectable 
witnesses,  who  successfully  established  an 
aliU,  and  ha  was  discharged  without  the 
■lightest  stain  upon  his  character.  These 
cases  of  mistaken  identity  are  of  more  frequent 
oeeorreDce  than  they  used  to  be,  and  innocent 
men  may  be  very  often  placed  in  extreme 
difficulty  on  being  suddenly  called  upon  to 
aoooant  for  tbemseiTes  at  any  given  moment, 
when,  innocently  or  otherwise,  a  eharge  mar 
be  attempted  to  be  fixed  upon  them,  and  if 
noable  satisfactorily  to  account  for  themselves, 
the  chances  are  that  they  will  be  sent  for  trial 
for  a  felony  they  never  committed,  and  which 
may  be  sworn  to  b^  a  man  who  is  thoroughly 
honest  in  giving  his  testimony.  We  are  all 
more  or  less  exposed  to  this  grievance ;  the 
most  prudenfc  can  hardly  guard  against  it, 
and  there  is  no  remedy  for  it,  except  that 
which  ought  to  exist  in  the  consciences  of  all, 
Tis.«  the  extreme  caution  that  should  be  used 
in  identifying  strangers,  lest  innocent  persons 
may  be  con tonndea  with  the  guilty.— S^/ici- 
tor^  JoumaL 

CRINOLINE  IN  COURT. 

We  have  the  highest  respect  for  the  *'  great 
QDpaid:"*  we  consider  the  gratuitous  perfor- 
mance of  a  great  public  duty  by  the  gentry 
of  England  as  by  no  means  the  least  important 
peculiarity  of  our  constitution :  but  we  are 
constrained  to  admit  that  this  institution  is 
Dot  entirely  free  from  the  imperfections  which 
cleaves  to  all  human  affairs.  Some  of  the 
Koorded  decisions  at  petty  sessions  are,  to  us 


*  la  BogUsd,  M  ffxplaiiMd  ta  our  Uwt  larae  under  **  Enf> 
■h  JmUom  of  tha  Pmos,"  iiw0itr»tM  netir^  bo  rvmooara- 
|n>  ftr  OMrMrvSeM;  bene*  Oni  Mpcesiloa  io  the  text— 


at  least,  inexplicable.  We  found  lately  in  the 
daily  press  an  account  of  one  of  these  judicial 
curiosities.  In  a  provincial  seaport  town  a 
man  was  charged  before  the  mazistrates  with 
setting  fire  to  his  chimney.  The  defendant 
was  said  to  have  quarrelled  with  his  wife 
about  her  crinoline,  an  article  of  dress  which 
he  would  not  allow  her  to  wear.  He  took  it 
from  her,  put  her  out  of  the  house,  and  then, 
pushing  the  crinoline  up  the  chimney,  set  fire 
to  it  by  upsetting  a  parafine  oil  lamp  into  the 
fireplace,  oy  which  means  he  set  the  chimney 
on  fire.  The  bench  told  him  he  was  liable  to 
a  penidty  of  £5,  but  they  only  inflicted  a  fine 
of  ten  shillings  "  under  the  circumstances." 

Under  the  circumstances  t  What  circum- 
stances ?  Does  the  fact  that  man  has  so  little 
control  over  his  own  temper  that  in  wantonly 
destroying  ^his  own  property  he  recklessly 
risks  that  of  his  neighbour  constitute  an 
''extenuating  circumstance?"  Or  will  he 
rely  in  mitigation  of  the  penalty  due  to  his 
offence  on  the  circumstance  that  his  wife  had 
irritated  him  by  wearing  an  objectionable 
article  of  dress  ?  We  see  no  objection  to  his 
forcing  her  to  lay  it  aside  if  he  could  do  so 
without  breaking  the  law.  Or  is  the  "  circon- 
stance  cUienuank"  simply  that  the  man  had 
gallantly  thrown  himself  into  the  breach,  and 
done  that  which  most  of  us  long  to  do,  and 
none  of  us  dare  attempt ;  destroyed  his  wife's 
crinoline?  We  think  it  must  be  so;  but 
while  we  sympathise  with  the  husbands  on 
the  bench,  we  cannot  follow  the  judicial  rea- 
soning of  their  own  worships. 

'*  Crinoline  is  a  most  dangerous  thing ;" 
true;  but  a  chimney  once  set  on  fire  might 
be  the  means  of  an  extensive  destruction  of 
life  and  property,  such  as  all  crinolines,  from 
the  invention  thereof  to  this  day,  have  not 
caused,  and  the  penalty  attached  to  the  ufieoce 
charged  was  intended  to  prevent  conflagra- 
tions. Besides  there  was  a  very  riot  of.  reck- 
lessness in  the  manner  of  the  act  which  would 
seem  to  us  to  negative  any  possible  sugges- 
tion which  might  be  made  in  mitigation. 

If  a  husband,  unable  to  overcome  his  wife's 
perversity  by  any  milder  measures,  chooses 
to  destroy  an  offending  article  of  dress,  he 
may  indeed  deserye  the  sympathies  not  only 
of  a  bench  of  justices,  but  of  all  the — hen- 
pecked and  other — husbands  in  England  ; 
but  if  in  the  exercise  of  his  right  to  destroy 
that  which  is  his  own,  he  violates  the  law  to 
the  possible  injury  of  his  neighbours, 

**  The  man  b»7  pity,  yet  Um  Jadge  oondemiu; " 
and  we  can  see  no  ground  for  any  relief  from 
the  due  punishment — Solieitors^  Journal. 


THE  MAGISTRATES  AND  THE  LOCAL 
COURTS  GAZETTE. 

A  social  gathering  of  the  magistracy  and 
others  of  the  county  of  Elgin,  was  held  in  St. 
Thomas  at  the  holding  of  .the  Court  of  Quar- 
ter Sessions  for  that  county,  presided  over  by 
the  sheriff  of  the  county,  who  occupied  the 
chair,  and  S.  Price,  Esq.,  who  filled  the  vice- 
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chair.  An  explanation  of  the  object  of  this 
social  eongrese  was  then  made,  after  which 
His  Honor,  the  ohainpan  of  the  Quarter 
Sessions,  delivered  an  address,  pointing  oat 
the  advantages  which  iniglit  now  irqm  a 
periodical  association  of  the  magistrate^  of 
the  county,  and  in  which  be  directed  atten- 
tion to  the  importance  of  kee{>ing  well  up  in 
the  carrent  law ;  the  retiponsibiUty  involre^ 
in  the  office  of  magistrfttee,  and  the  eonse- 
quences  botb  sooiaJly  and  peoaniarily  that 
resulted  from  neglect  on  the  part  of  magis- 
trates to  cnltivate  acquaintance  with  the 
decisions  of  the  law  coprts.  He  quoted  from 
the  Local  Oouris'  OazeUe  an  illustration  of 
what  he  was  urging,  and  advised  the  magis- 
trates to  become  readers  of  that  useful  perio- 
dical as  one  means  of  po3tiQg  themselves  in 
the  duties  of  their  respoqsible  office. 

Mr.  Price  followed,  in  a  brief  speech,  in 
which  he  seconded  the  views  of  the  judge. 

Mr.  Horton,  Recorder  of  tJbe  city  of  London, 
responded  to  a  caU  upon  him.  in  a  very  exoel- 
lent  speech  on.  the  social  justices  of  the  peace, 
aod  of  the  necessity  of  maiptaining  the  res- 
pect due  to  it  by  an  intelligent  discharge  of  the 
duiies  of  the  office. — Camiian  Home  JowmoL 


THE  IiAW  ft  PBAOTICS  OF  THB 
DIVISION  COITBT8. 

{Omiiiim4fro^pag€  32.) 

Before  examining  in  detail  the  provisions 
contained  in  sec.  71,  other  causes  of  an  excep- 
tional nature  varying  this  general  enactment, 
and  giving  a  plaintiff  the  right  under  certain 
circumstances  to  select  the  tribunal,  must  be 
briefly  noticed.'*' 

As  regards  clerks  and  bailiffs  of  Division 
Courts,  there  is  by  sec  88  an  express  prohi- 
bition, for  obvious  reasons,  a^inst  their 
bringing  any  suit  in  the  Division  Court  to 
which  they  are  attached;  whilst  as  respects 
actions  against  them  a  plaintiff  seems  to  have 
the  option  of  suing  there  or  i^  any  other 
division  which  immediately  adjoins.  There 
would  be  a  practical  difficulty,  it  is  true, 
where  there  is  only  one  bailiff  acting  for  the 
court,  but  still  the  right  seems  to  exist  The 
option  is  properly  given  to  the  phdntiff  to  meet 
cases  where  the  cause  of  action  against  an 
officer  has  arisen  in  his  own  division.  "Officers 
also  are  empowered  to  sue  in  an  adjoining 
division.  The  clause  (sec  86)  runs  thus : — 
**  Every  derk  or  bailiff  may  sue  or  be  sued  for 
any  debt  due  to  or  by  him,  as  the  case  may 


•  The  proTlfions  of  the  lOth,  1 1th,  and  18th  tMsaoM  of  the 
act  mav  be  here  referred  to,  an  relating  to  Uie  sal)i)f>et  of  TeoiM^ 
and  ae  connected  in  a  pertain  lenae  with  the  ral)}eet  diMa» 
led  in  the  text. 


be,  separately,  or  jointly  with  any  other  per- 
son, in  the  court  of  any  next  a^oining  divi- 
sion, in  the  same  county,  in  the  same  manner 
to  all  intents  and  purposes  as  if  the  cause  of 
action  had  arisen  within  such  next  adjoining 
division,  or  the  defendant  or  defendants  were 
resident  therein."  The  right  here  giveii  is 
permi^ive,  whilst  the  langui^  prohibiting 
officers  ftqm  Auing  in  their  own  division  is 
imperative. 

When  proceedings  ai^  commenced  by  at- 
tachment against  the  defendant's  goods,  the 
plaintiff  is  not  tied  down  to  the  court  for  the 
division  in  which  the  cause  of  action  arose,  or 
in  which  the  defendant  resided,  for,  under  the 
202nd  section  of  the  act,  the  proceedings  in 
such  case  may  be  conducted  to  judgment  and 
execution  in  the  Division  Court  of  the  division 
within  which  the  warrant  of  attachment  issued ; 
yet  where  proceedings  have  b^en  commenced 
in  any  case  before  the  issue  of  an  attachment, 
such  proceedings  may  be  continued  to  judg- 
ment and  execution  in  the  Division  Court 
within  which  the  proceedings  were  commen- 
ced: (sec  208.) 

When  a  claim  is  made  to  or  in  respect  of 
any  goods  or  chattel  property,  or  security 
taken  in  execution  and  attadied  under  the 
process  of  any  Division  Court,  or  by  any 
landlord  for  rent,  or  by  any  party  not  being 
the  party  against  whom  such  process  issued, 
the  parties  really  interested  may  be  required 
to  interplead  when  summonses  are  issued, 
and  the  claimant  becomes  the  plaintiff^  and 
the  judgment  creditor  the  defendant  in  the 
proceeding:  (Rule  63). 

The  court  from  which  these  summonses  are 
to  be  issued  is  not  to  be  determined  by  the 
locality  in  which  the  cause  of  action  arose,  or 
the  defendant  resided,  for  section  175  ex- 
pressly enacts  that  upon  application  of 
the  officer  charged  with  the  execution  of  the 
process  the  clerk  of  the  court  may  '*  issue 
a  summons  calling  before  the  court  out  of 
which  such  process  issues,  or  before  the  court 
holden  for  the  division  in  which  thd  seizure 
under  which  such  process  was  made,*'  both 
the  execution  creditor  and  the  daimant ;  *'*'  and 
the  county  judge  having  jurisdiction  in  such 
Division  Court  shall  adjudicate  upon  the 
claim." 

By  the  act  to  amend  the  law  of  xeplevin  in 
Upper  Canada  (2S  Vic,  cap.  45),  replevin 
may  be  brought  in  the  Division  Court,  and  it 
is  expressly  enacted  where  the  writ  may  issue 
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from.  It  is  in  efifeot  ftetrly  Ibe  same  proTistoa 
as  that  contained  in  sea  71  of  the  Division 
Courts*  Act^  namely,  tlut  **the  writ  may 
issue  from  the  Dirision  Court  for  the  diTtsion 
within  which  the  defendant  or  one  of  the 
defendants  resides  or  carries  on  husiness,  or 
where  the  goods  or  other  property  or  effects 
haTe  been  distrained,  taken  or  detained.** 

In  some  cases  a  plaintiff  is  restricted  by 
statute  to  laying  his  action  in  a  particular 
locality,  and  in  such  cases  the  direction  of  the 
statute  must  be  followed.  Thus  in  actions 
against  justices  of  the  peaoe,  or  against  any 
other  person  or  officer,  or  person  fulfilling  any 
public  duty,  for  anythii^  done  by  him  in  the 
performance  of  such  public  doty,  it  is  provi- 
ded how  the  venue  is  to  be  laid,  and  **in  everj 
such  action  the  ven«e  shall  be  laid  in  the 
coanty  where  the  act  complained  of  was  com- 
mitted, and  in  actions  in  the  County  and  Diri- 
sion Courts  the  action  must  be  brought  in  the 
county  or  division  within  which  the  act  com- 
mitted, or  in  which  the  defendant  resides :  ** 
(c^>.  126,  ConsoL  Stats.  U.  C.) 


MAGISTBATES,  MXJKICIPAL  ft 
COMMON  SCHOOL  LAW. 

VOTES  OF  NSW  DfiCISIOM  AND  LSiBlNO 
CASES. 

Maoxbtbatss — Jimnnionoir.  — ^The  jariadlo- 
Uo&  of  jostlflM  of  the  peaoe  ia  not  onoled  by  the 
aocQMd  selUag  ap  a  elaia  of  right  wliloii  oanoot 
bj  law  eziflt:  {ffutUon  v.  MeRae,  SS  L.  J.  N.  S. 
65.) 

MAOuraATss — ^DieoBinea.  — ^Where  a  otatate 
gl?68  to  justices  a  diBcredon  whether  they  will 
4o  a  particalar  thing,  it  does  not  enable  them, 
bsTing  heard  the  ease,  to  refnse  a  warrant  be- 
csQse  they  think  the  law  under  which  they  are 
esHcd  npon  to  aet  is  oDJnst :  {JEUff.  ▼.  BoUUr  $t 
al,  88  L.  J.  N.a  H.  C.  101.) 

ELBCTiojrs— PaaeovATtiio  a  Toria.  —To  eom- 
plete  the  offence  of  indacing  a  person  to  person- 
its  a  Toter  at  a  manieipal  election,  under  the 
Imperial  act  22  Fia  eh.  8^  s.  9,  it  is  not  neose- 
siry  that  the  personation  should  be  snccsssfdl ; 
SDd  a  couTiction  for  the  offence  was  held  good, 
t&oagh  it  did  not  set  out  the  mode  or  facts  of  the 
iadoeemeDt:  (Rig.  ▼.  Sag%H,  12  W.  R.  810.) 

TKBsrAse — Aidcb  aiid  Aaanom — ^PaaaoMs  aa- 
OAOBD  lit  A  oowMov  puaposi.  —  I.  and  T.  were 
drifiag  in  a  trap  along  the  tampike  road,  for  a 
lawfnl  purpose.    L  got  out  of  Ihe  trapi  weal  into 


a  field,  and  shot  a  have,  which  he  gsTe  to  T., 
who  had  remained  ia  the  trap.  I.  having  been 
oonrieted  of  trespass  in  pursuit  of  game,  an  in- 
fttrtnatlon  was  laid  under  the  11  &  12  Vie.  t.  4^, 
against  T.,  eharging  him  with  being  present, 
aiding  and  abetdng.  On  a  ease  stated  by  the  jaa* 
tiees,  it  was  kdd  that  there  wss  abnndant  evidenee 
on  which  the  jostiees  might  haTe  come  to  the 
oonolusion  that  both  were  engaged  in  a  common 
purpose,  and  that  T.  was  guilty :  (Slacey  ▼.  WkiU* 
hunt,  n  W.  R.  884.) 

MvaiCIPAI.  BUUTIONS  —  DlSa(7AI.IFICATI0N  — 

CovTBAOT  WITH  ooaPOBATios.^The  defendant 
was  eleoted  alderman  for  a  ward  in  the  oity  of 
Hamilton.  It  appeared  that  before  election  he 
bad  tendered  for  some  painting  and  glazing  re- 
quired for  the  oity  hospital*  that  his  tender  was 
aeoepfted,  and  that  he  had  oompleted  a  portion  of 
the  work  for  which  he  had  not  been  paid.  A 
written  eontraet  had  been  drawn  up  by  the  city 
solicitor,  but  not  signed  by  the  defendant,  and  he 
swore  that  before  the  electioa  he  informed  the 
mayor  that  he  did  not  intend  to  go  on  with  the 
work.  Hdd  (reversing  the  judgment  in  cham- 
bers) that  the  defendant  was  disqualified  as  a 
eontraotor  with  the  corporation ;  that  it  was  im-- 
msAerial  whether  the  eontraet  would  be  binding 
on  the  corporation  or  not,  and  that  his  disclaimer 
could  hare  no  effect.  (i2«.^iM  «x  rtL  Moore  ▼, 
MUUr,  14  U.  C.  q^  B.  465.) 

A  township  councillor  being  a  contractor  with 
the  county,  and  having  been  elected  a  deputy 
reere,  was  held  disqualified  from  taking  liis  seat 
ia  the  oounty  counoil :  {Reg.  ex  rek  Luiz  t.  WU- 
Uam$a%  1  U,  C.  Prae.  E.  194  ) 

Where  it  appeared  that  the  defendant  at  the 
time  of  his  election  as  councillor  hud  a  claim. 
npon  the  city  for  certsin  work  done  by  him  under 
a  contract  with  the  corporation,  held  that  he  was 
disqualified :  (Reff.  ex  rel.  Davie  y,  Carruthere,  1 
U.  0.  Prao.  R.  114.) 

aiMFLS  CONTRACTS  ft  AFFAIBS 
OF  BV£BY  DAY  LIFS. 

NOTES  OP  NEW  DECISIONS  AND  LEADING. 
CASES. 

NuuAXoa  TO  LAMD.  —  Erory  man  ie  bound  to. 
use  his  own  property  in  suoh  a  manner  as  not  to  • 
i^iuee  the  property  of  his  neighbour,  unless,  by 
lapse  of  time,  he  has  acquired  a  presoriptiTC 
fight  to  do  so.  The  law  does  not  regard  trifiing- 
inoouTenienecs,  and  erery  thing  must  be  looked* 
at  firom  a  reasonable  point  of  Tiew.  In  an  action . 
fbr  a  nuisance  to  property  by  noxious  TapourSy. 
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the  iDJury  mast  be  snoh  as  ▼isibly  to  diminiBh 
the  Talue  of  the  property,  and  the  oomfurt  and 
enjoyment  of  it.  In  determining  the  qneation, 
all  the  circumstances  mast  be  taken  into  consi- 
deration ;  and  in  places  where  great  public  works 
which  develop  the  material  wealth  of  the  country 
persons  must  not  stand  upon  extreme  rights : 
(Tippinc^  ▼.  SL  HeUn't  Smelting  Co.,  18  W.  R. 
289.) 


Mauri  ED  woman's  act  -•  Ordbr  for  protro- 
TiON.  —An  order  of  protection  obtained  by  a  mar- 
ried woman  who  has  been  deserted  by  her  hus- 
band, does  not  protect  property  acquired  by  her 
by  immoral  practices:  {Maaon  ▼.  MitehtU,  18  W. 
R.  849.)  . 

Farming  liasr.  ^-  A  condition  in  a  farming 
lease  that  the  tenant  would  perform  each  year 
'for  the  landlord  *'oiie  day's  team  work,  with  two 
horses  and  one  proper  person,'*  does  not  compel 
him  to  supply  a  cart  as  well :  {Duke  of  Marl" 
borough  y.  Oebom,  12  W.  R.  418.) 


Vendor  and  furohasrr —  Salr  or  goods  — 

NON-DBLIYERT  WITHIN  TIME  SPEOIFIID  BT  CON- 
TRACT—DaMAGBS  WHERE  GOODS  NOT  TO  BE  BOUGHT 

IN  MARKET. — Where  goods  are  not  delivered  at 
the  time  specified  in  a  contract  for  delivery,  and 
their  place  can  be  supplied  in  the  market,  the 
measure  of  damages  is  the  difference  between 
the  contract  price  and  the  market  price,  when 
they  ought  to  have  been  delivered.  If  their  place 
cannot  be  supplied  in  the  market,  and  the  ven- 
dee have  done  all  that  a  person  with  reasonable 
care  and  skill  could  do  to  diminish  the  loss,  the 
measure  of  damages  is  the  difference  between  the 
value  of  the  goods,  when  they  were  delivered, 
and  ^hen  they  should  have  been  delivered. 

A.  sold  B.  a  certain  quantity  of  caustic  soda, 
to  be  delivered  at  certain  specified  Umes ;  and  B. 
.sold  the  same  to  C,  to  be  delivered  at  the  same 
times,  and  informed  A.  that  he  wanted  it  for  a 
customer  on  the  continent ;  C.  sold  the  same  to 
D.,  and  informed  B.  of  his  hating  done  so.  None 
•of  the  soda  was  delivered  within  the  specified 
times,  and  a  pordon  only  was  delivered  after- 
wards, for  carriage  of  which  C.  had  to  pay  higher 
•freight  and  insurance  than  he  would  liave  liad  if 
it  had  been  delivered  at  the  specified  times ;  C. 
-claimed  from  B.  the  extra  freight  and  insurance, 
and  also  made  a  claim  for  loss  on  his  sale  to  D. 
tfiuch  caustic  soda  oonld  not  be  bought  in  tbe 
•market  In  an  action  by  B.  against  A  Held, 
that  B  was  entitled  to  recover  his  loss  of  profit 
on  the  re-sale  to  C,  on  the  quantity  not  deli- 
vered ;  and,  also,  the  extra  ft«ight  and  insur- 
ance paid,  that  being  •  the  direct  consequence  of 


the  breach  of  contract ;  but  that  he  oould  not 
recover  the  loss  on  the  sub-sale  from  G.  to  D^ 
that  being  too  remote :  {Borriee  et  a/,  v.  Buickm^ 
sonet  al,  18  W.  R.  886.) 

Landlord  and  Trnant— Covenant  to  repatr 
— Aftbr-rrxctrd  Buildings. — A  lease  of  **  three 
tenements  or  dwelling-houses,  and  a  field  or  plot 
of  ground  acljoimng,"  ccAitained  a  covenant  "well 
and  sufficiently  to  repair,  sustain,  and  keep  tbe 
said  tenements  or  dwelling-housea,  field,  plot  of 
ground,  and  premises,  and  every  part  thereof, 
as  well  in  houses,  buildings,  walls,  hedges, 
ditches,  fields,  and  gates,  as  in  all  other  needful 
and  necessary  reparations  whatsoever,  when  and 
as  often  as  occasion  should  require  during  the 
said  term.*'  Held,  that  the  lessee  was  not  bound 
by  this  covenant  to  repair  buildings  erected  alter 
the  lease  on  portions  of  the  field :  (  Comiah  et  at, 
V.  Cleifeeial.,  18  W,  R.  889.) 

UPPER  CAKADA  BEPOBTS. 

QUEEN'S  BENCH. 

(Ramied  6y  Chub.  RomNSON  Sm|.,  Q.C.,  JenorCcr 
totU  OnrU)  ^^ 

Edgar  y.  Nrwbll. 
SUmder-^EtMenee  qf  chander-^ud&Uiaikm—Kem  triaL 

In  Ml  aetkni  for  tUndor  Imputinf  tbflft,  dafendant  having 
pleaded  and^deaToured  to  tnppart  pleas  of  jnetiflcation. 
Held,  that  a?  Idenoe  of  the  plainUfra  general  bad  dunctar 
for  honaety  wm  proparly  r^eeted. 

SanbU,  per  Hagariy  X  that  it  wonld  have  been  tnadrntmifble 
erao  witbont  the  Jontllleation;  bat  that.  If  not  cnlltjr  only 
be  pleaded,  defendant  mar  shew,  edlely  In  niUI|;at«on  of 
damage!  and  to  rebut  the  preeomption  of  malice,  that 
before  speaking  tbe  words  it  was  a  common  mmoor  in  tha 
neighbonrhood  that  defendant  had  been,  guilty  of  ttia 
sp««iflc  offence  charged. 

Tbe  erldence  in  support  of  one  of  the  pleas  of  justifiratloa 
was  Terr  strong,  snflSdent  to  have  warranted  a  conTlctlon, 
If  tbe  plaintiff  bad  been  on  his  trIaL  Tbe  charge  bow> 
erer  was  made  three  years  after  the  alleged  o8i»ncB,  Ibr 
which  there  bad  been  nopronecvtlon,  and  defendant  bad 
no  special  intersst  in  tbe  matter.  Tbe  Jury  having  found 
for  tbe  plaintiff,  and  $150  damages,  the  court  refuaed  to 
interfere. 

[Q.B.,H.T.,  186&.] 

Slander,  the  words  charged  being  '*  Edgar  is 
a  thief,  and  I  oan  prore  it."  Fieeu,  1.  Not  guiltj. 
2  and  8,  Justification.  The  second  plea  alleged 
that  the  plaintiff  before  the  said  time  when,  &e., 
to  wit  on,  &o.,  felonioaslj  did  steal,  take,  and 
carry  away  certain  goods  and  chattels,  to  wit,  one 
orer-coat,  two  horse  blankets,  and  one  bag  con- 
taining empty  bags,  of  one  William  Snider.  Tbe 
third  plea  charged  the  plaintiff  with  stealing  a 
barrel  of  salt  of  one  J.  P.  0*Higgins. 

The  ease  was  tried  at  Stratford,  before  Draper 
C.  J.  The  words  were  proved,  and  defendant 
gare  very  strong  eridenoe  to  shew  that  the  theft 
charged  in  the  second  plea  had  been  committed 
by  the  plaintiff  about  three  years  preTioosly. 
He  attempted  to  make  out  the  charge  alleged  in 
the  third  plea  as  well,  but  the  proof  offered  was 
insufficient,  and  was  not  pressed  before  the  jury. 
He  also  tendered  CTidence  that  the  plaintiff's 
character  for  honesty  and  his  general  reputation 
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in  that  respeot  wu  bad,  irhioh  the  learned  Chief 
Jnstlee  rejected,  on  tUl  fcronnd  that  there  was  a 
plea  of  joatifieation  on  the  record. 

The  jury  found  for  the  plaintiif,  $160  damagea. 

ChriMtopher  Bobituon,  Q.C.,  obtained  a  mle  iitn 
for  a  new  trial,  on  the  gronnd  that  the  justifica- 
tion pleaded  in  the  second  plea  was  dearly 
proTed  ;  or  on  the  ground  that  the  learned  Chief 
Jnstioe  improperly  rejected  CTideqoe  tendered  by 
the  defendant  of  the  plaintiff's  general  reputa- 
tion for  dishonesty,  and  bad  character  as  regards 
that  partiealar  trait  or.  quality. 

Robert  Smith  shewed  cause.  He  contended  that 
the  plaintiff'  haying  been  in  effect  placed  upon 
his  trial  on  a  charge  of  felony,  it  would  be  con- 
traiy  to  the  established  practice  in  such  oases  to 
interfere  with  the  finding  of  the  jury  in  his  fatonr, 
even  though  it  might  seem  to  be  against  the 
weight  of  CTidence— iSSimiofu  t.  Blake,  2  C.  M. 
&.  B.  416:  that  the  defendant  baring  failed  to 
proTc  his  second  plea  of  justification,  theyerdiot 
on  that  issue  was  clearly  right,  and  a  new  trial, 
which  would  disturb  it,  should  not  be  granted » 
Bazter  t.  Nvree^  6  M.  &  G.  986 :  that  the  juiy 
might  haye  been  properly  influenced  in  their  riew 
of  the  whole  case  by  the  fact  of  snch  plea  hay- 
ing been  pleaded  without  sufficient  ground ;  and 
that  the  eridenee  as  to  character  was  properly 
rejected — Jotus  y.  Steve/u^  1 1  Price  286 ;  Thomtuon 
y.  A>«.  16  Q.  B.  176. 

Robmson,  Q C,  in  support  of  the  mle,  cited, 
as  to  the  motion  for  new  trial  on  the  eridenee, 
MtUtM  T.  Taylor,  8  Bing.  N.  C.  109 ;  Regina  y. 
Johnson,  1  L.  T.  N.  8.  618,  a  B.;  Peters  y. 
WaUaee,  6  U.  C.  C.  P.  288  ;  Swan  y.  Cleland,  18  U. 
C.  Q.  B.  885:  As  to  the  admissibility  of  the 
endenee  of  character,  Richards  y.  Richards,  2 
Moo.  ft  Bob.  667;  KnobsUir,  Fuller,  Pea.  Add. 
Cas.  189 ;  3arl  of  Leicester  y.  Waller,  2.  Camp. 
251  ;  'Imman  y.  Ibster,  8  Wend.  602;  Bell  y. 

Parke,  lllr.  C  L.  Bep.  424 ;  y.  Jfoor,  1 

M.  &  8.  284;  Bennett  y.  Hyde,  6  Conn.  24; 
BraesffirdU  t.  BaUey,  1.  F.  &  F.  686 ;  Myers  y. 
CitrTie,  22  U.  C.  Q.  B.  470;  Jones  y.  Stevens,  11 
Price,  286  ;  Foot  y.  Tracy,  1  Johns.  46 ;  Wyatt 
▼.  Gore,  Holt  N.  P.  C.  299 ;  Nevsam  y.  Carr,  2 
Blark.  N.  P.  C.  70;  Douylass  y.  Tousey,  2  Wend. 
852;  Wolcott  y.  ffaU,  6  Mass.  614;  Ross  y. 
Upkam,  14  Mass.  276 ;  Sawyer  y.  Bi/ert,  2  Nott. 
&  McCord  611 ;  Root  y.  Kiny,  7  Cowen  618; 
Tajlor  on  Bridenee,  4th  Ed.,  866-6;  Bosc.  N. 
P.  576 ;  Add.  on  Torts  780;  As  to  the  effect  of 
a  justification  being  pleaded,  Btarkie  £y.,  8rd 
Ed.,  yol  ii,  806  note  k,  641-2;  ComwaU  y. 
Miekardson,  B.  ft  M.  806;  Snowden  y.  Smith,  1 
H.  ft  S.  286,  note  a;  Root  y.  Kiny^  7  Cowen, 
618. 

Haoaatt,  J.,  deliyered  the  judgment  of  the 
eoort 

As  to  the  merits.  This  is  one  of  the  manj 
cases  in  which  the  court  is  asked  to  set  aside  a 
yerdiet  of  which  it  cannot  approye  on  a  calm  con- 
nderation  of  th«  eyidence.  The  testimony 
eertainly  was  yery  strong.  It  would  have  suf- 
ficed most  likely  to  convict  the  plaintiff,  had  he 
eter  been  put  upon  his  trial  for  the  offence ;  and 
hid  any  right,  estate  or  fhmohise,  or  large  sum 
of  money  been  at  stake,  we  think  It  would  be 
only  right  to  submit  the  case  to  another  jury. 
Bnt  we  hardly  see  our  way  tb  interfere  in  a  case 
like  the  present  The  charge  was  made  long  after 
tkft  alleged  offeooe  had  been  committed.    Mo  per- 


son had  thought  proper  to  prosecute  the  plaintiff 
for  it,  and  the  defendant,  baring  no  especiaf  in- 
terest in  the  matter,  charges  the  plaintiff  generally 
with  being  a  thief.  He  does  this  at  his  peril,  and 
when  sued  for  damages  tries  to  prove  the  charge, 
and  fails  to  oonyinde  the  jury. 

It  does  not  follow,  because  a  man  has  once 
committed  an  offence,  that  a  juiy  will  always 
regard  with  favour  a  person  who  persists  in  cast- 
ing it  up  against  him  at  any  period,  however  re- 
mote. A  person  may  make  the  charge  relying 
on  his  being  able  to  prove  It  to  the  satisfaction 
of  a  jury.  We  think  he  must  always  run  this 
risk.  But  we  do  not  think  a  court  is  bound  to 
set  aside,  as  a  matter  of  right,  a  verdict  rendered 
against  the  weight  of  eridenoe,  but  may  leave 
the  defendant  to  the  consequence  of  his  own  rash- 
ness. It  is  not  usual  to  put  a  plaintiff,  deliber. 
ately  charged  with  fhiud  or  felony  in  a  ciril 
action,  twice,  as  it  were,  upon  his  trial ;  at  all 
events,  an  action  for  slander  is  not  one  in  which 
the  ordinary  wholesome  rule  should  be  set  aside. 

We  think  we  cannot  properly  interfere  on  the 
merits. 

The  rejection  of  the  eridenoe  tendered  as  to 
character  opens  a  wide  field  for  discussion. 

1.  Should  it  be  permitted  under  any  circum- 
stances f 

2.  If  admissible  in  mitigation  of  damages,  can 
it  be  received  after  eridenoe  offered  in  bar  on  a 
plea  of  justification  f 

It  seems  to  me  that  the  doubt  suggested  as  to 
this  evidence,  is  felt  more  by  the  text  writers 
than  the  judges.. 

Mr.  Taylor,  in  his  last  edition,  page  866,  after 
giring  the  different  views,  says,  «*8uch  being 
Uie  arguments  on  either  side  of  this  vexed  ques- 
tion, it  remains  only  to  observe  that  the  weight 
of  authority  inclines  slightly  in  favour  of  the 
admissibility  of  the  eridenoe,  even  though  the 
defendant  has  pleaded  truth  as  a  justification 
and  has  failed  in  esUblishing  his  plea." 

He  cites  a  great  number  of  cases.  I  have 
examined  them.  The  American  authorities  oer- 
tainly  support  his  riew.  I  doubt  if  the  English 
oases  go  so  far.  Most  of  the  cases  are  nisi  prius 
decisions.  I  am  not  aWare  of  any  express  decis- 
ion of  the  court  in  Banc  except  Jones  v.  Stevens, 
11  Price,  286,  which  is  directly  against  iU 
reception. 

In  Thompson  v.  J{ye,  16  Q.  B.  176,  the  ques- 
tion rejected  was  whether  the  witnees  had  not 
heard  iVom  other  persons  that  the  plaintiff  was 
addicted  to  certain  practices,  the  subject  of  the 
slander.  The  court  reftised  to  decide  the  general 
point,  but  held  the  queetion  rightly  rejected,  as 
ft  should  have  been  confined  to  rumours  existing 
before  the  utterance  of  the  slander.  Patterson 
and  Wightman,  J.  J.,  say  they  give  no  opinion 
on  the  general  question.  Coleridge,  J.,  says, 
'*  I  will  only  go  so  far  as  to  say,  that  I  do  not 
wish  it  to  be  supposed  that  I  am  in  favor  of 
allowing  the  question  to  be  put  even  in  its  most 
limited  form.  My  present  Impression  »  against 
doing  so."  Erie,  J.,  says,  '•  It  is  not  necessary 
to  give  any  opinion  as  to  the  admisrihility  of  the 
question  in  a  qualified  form.  Many  learned 
judges  have  admitted  it,  but  they  all  acted  on  a 
decision  at  Nisi  Prius  {Barl  of  Leicester  j.  Walter), 
which  it  was  not  worth  the  plaintiff's  while  to 
question.  But  in  Jones  v.  Stevens  the  point  was 
brought  before  the  taW  Court  of  Bxohequer ;  and 
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tbe  qaeaUoa  WM  hM  inadmUaible  inlto 
gmvnX  form." 

No  doabt,  Barl  qf  Ldee$ter  t.  Walter,  2 
Camp.  261,  is  the  chief  sathoritj.  U  wu  a 
deoiflion  of  Sir  James  Maosfteld,  tod  as  the 
plaintiff  bad  a  Terdiet  he  did  not  of  course, 
moTe.  Id  deoidiqg  to  admit  the  efidenee.  fiir 
James  says :  **  In  pmnt  of  reasoning,  I  never 
,  oould  answer  to  onj  own  saUsfaction  the  argu« 
ment  arged  hj  mj  brother  Beat*'  (the  objecting 
oouttsel)  *<  at  the  same  time,  as  it  seems  to  have 
been  decided  in  saFcral  caaes  that,  if  jow  do  not 
Jostif/,  you  may  give  in  evidence  anything  to 
mitigate  the  damages,  though  not  to  prove  the 
crime  which  is  cha^ied  in  the  libel,  I  do  not  know 
how  to  rfject  these  witnesses.  Besides,  the 
plainUff's  declaration  aa/s,  that  he  had  always 
possessed  a  good  character  in  sodety,  thun 
which  he  had  been  driven  by  the  insinuations  in 
ihe  libel.  Now  the  question  for  the  jury  ia, 
whether  the  plaintiff  actually  auffered  this  ^raoo- 
*  men  or  not  Bvidenoe  to  prove  that  h^  character 
was  in  as  bad  a  situation  before  aa  after  the 
libel,  must  therefore  be  admitted. 

In  a  case  in  Ireland,  In  1660,  BeU  v.  Parks  (11 
Ir.  C.  L.  Bep.  826.)  Plgot,  C.  B.,  is  decidedly  of 
opinion,  "that  tne  great  preponderance  of 
authority  is  in  favor  of  reception  of  the  evidence." 
He  cites  the  paaaage  from  Starkie  on  Slander, 
(vol.  ii ,  page  88,)  relied  on  by  Mf.  Bobiason  ia 
his  very  able  and  exhaustive  argument  on  the 
authorities.  Fitsgerald,  B.,  treats  It  as  an  un- 
settled question,  Hughes,  B.  copcurriDg  with  him^ 
In  the  last  edition  of  StarUe  on  Evidence,  the 
point  is  not  touched  upon. 

In  BracegirdU  v.  BaUey,  ^  F.  &  F.  686,-.-in 
slander,  and  not  gnll^  alone  pleaded — Byles,  J., 
after  consulting  WiUes,  J.,  held,  **  that  no  evi- 
dence of  bad  character,  .or  questions  relating  to 
the  plaintiff's  previous  life  or  habits,  tending  to 
discredit  him,  and  to  mitigate  damages,  were 
admissible,  either  on  cross-examination  or  ex- 
amination in  chief,  and  that  he  could  not  ask  any 
thing  to  prove  the  libel  true." 

In  this  court,  in  Jfyert  v.  (7«rri<  22  IT.  G.  B. 
470,  (slander  in^nting  theft),  a  motion  waa 
made  for  a  new  trial,  because  Bichards,  C.  J., 
r^ected  evidence  of  the  plainttff'a  general  bad 
character  previona  to  the  apeaking  of  the  worda 
After  consulting  the  Judgee  of  the  Common 
Pleas,  the  judges  of  this  court  rcAised  a  rule, 
for  the  reasons  given  in  the  report 

In  this  state  of  the  law  we  think  w«  sbonld 
diaoharge  the  rule  for  reaction  of  evidence,  and 
leave  the  defbndaat,  if  he  think  proper,  to  endeav- 
our to  have  the  lav  ftnaUy  aattled  by  a  opnri  of 
Brror. 

If  U  be  neoeaaary  is  daoida  the  point,  I  ahould 
a^  that  I  think  the  fact  of  defendant  pleading 
apeclAcally  the  tmth  of  Ua  worda  and  endeav- 
ouring to  prove  them*  aa  a  matter  of  raason,  if 
not  of  clear  antlmrilj,  ahould  operate  to  the 
exclusion  of  evidenoa  of  mmonra  or  of  ganaial 
bad  character* 

Where  a  defendant  pleada  only  net  guilty,  and 
•ndeavoaro  to  ahew  that  he  waa  not  aouutad  by 
any  malice  or  actual  deaire  to  iiyiire  defendant, 
he  atands.  In  my  judgment,  In  a  very  different 
poaition  fhim  one  who  deliberately  plaeea  a 
justiacation  on  the  record.  Thia  at  once  Ukea 
away  fVom  hU  aondnct  that  palliation  whloh  he 
tan  naturally  orge  on  not  guilty. 


I  am  incUned  to  hold,  notwithatanding  the 
doubta  expeeesed  in  7%m^cn  v.  Nye,  that  with 
only  not  guilty  pleaded,  «  delmdant  might  be 
allowed  to  ahew,  adely  in  mitigation  of  daoMgea 
and  to  rebut  the  pceaumption  of  malice,  that 
prior  to  his  utterance  of  a  specific  charge,  it  waa 
a  common  talk  or  rumour  in  the  neighbourhood 
that  the  plaintiff  had  b^ni  gmwrally  apoken  of 
aa  having  done  the  thing  oharj^ 

Tlua  would  tend  to  ahew  that  defendant  mny 
have  acted  not  Arom  malice,  but  rather  from  heed^ 
lessness.  If,  on  the  other  hand,  he  put  a  jnatifi- 
cation  on  record,  he  deliberately  charges  the 
plaintiff  with  the  crime  as  a  Act,  and  I  tMnk  ha 
should  not  be  permitted  to  reeort  to  what  could 
only  be  a  palliation  and  indication  of  the  absence 
of  malice.  The  justxfioatiQn  suggests  a  whollv 
ififferent  idea  of  defendant's  conduct  and  ia  al- 
ways held  to  aggravate  It. 

Qeneral  evidence  of  tiie  plalotiff'a  bad  diameter 
for  honesty,  &c.,  seems  to  me  to  open  a  far  wider 
field  of  enquiry,  and  ehould  not,  I  think,  be 
received  with  or  without  a  Justification  pleaded. 
A  plaintiff,  aa  haa  l>een  often  aaid,  cannot  foe 
expected  to  be  prepared  to  vindicate  every  act  of 
his  life.  The  existence  of  a  common  fame  and 
rumours  that  he  had  done  a  particular  act  in  a 
ihct,  not  a  mere  opinion,  and  when  diewn  to  be 
current  prior  to  defendant's  utterance  cf  the 
slander,  and  wholly  unconnected  therevith, 
might,  I  think,  be  receivable  atactlj  in  mitiga- 
tion of  damages. 

The  state  of  the  aulhoritiss  on  both  points  ia 
most  onsatisfactory. 

We  think  the  ride  for  a  new  trial  ahould  tte 
dlschari^. 

Bnle  discharged. 


ELfiCTION  CASE. 


( Jb^wKt^  ly  It  A.  HABwma,  lea*  J 

T^a  Qimgii  iz  mm..  Hanav  t.  MuaaaT. 


Wbtra  tmr  n— bare^f  a  vOlsg*  wunell,  !■!»«  at  toMt  • 
m^orilj  of  th»  vte>l*  BamlNr  of  Vbm  ooaiMil  whan  falL 
net,  and  at  tbislr  flnt  maattna  ft  fvaolntloD  naming  oa*  of 
tbamaa  raav*  waa  pat  and  laootiaMi,  and  no  diawnt  waa 
Mprwnd,  wbarvepoo  tha  aktk,  m  tbi  teuiag  or  all.  tent 
wWla  two  of  tka  aai>ara  wan*  eafelriaf  tnm  tha  msnca 
.ehambar,  dadaiad  tha  xaaplctloa  oaRwd,  tba  raava  waa 
haUtobadnljalaetad. 
Thongb  tha  iteUito  dMlami  lliat  iba  iMMiban  i>f  vraty  ai«> 
aidpel  aoundi  sbaU  bold  tte  fliatwaattng  a<  nam,  awl  at 
spdi  aaaUDKorfaniaa  thanailTai  aa aaouneO  br  aleetinc 
ona  of  tkaauolvaa  aa  faaf«»  an  alaotloa  at  aiz  o^cfeek,  pJB., 
oalha  mma  day,  la  anflMast  aompUanoa  wUh  tha  atetvta. 

(OwMwwi  tow  (liswiif  I,  Mawh  u,  laac] 
The  relator  complained  that  Thomas  Murray, 
of  the  village  of  Pea^roko,  m««hant,  had  not 
been  duly  elected,  and  had  uigustly  usurped  tha 
office  of  reeve  of  tha  muniaipaJity  cf  the  aaid 
vtlla^s  of  Pembrak%  uadar  the  pretenoe  of  an 
election,  held  on  Monday,  the  18ih  January, 
1864,  al  the  town  hall  in  the  aaid  village  of  Pem- 
broke ;  and  declaring  that  ha  the  aaid  relator 
had  an  intaraat  in  the  aaid  elaetiaa  aa  one  of  the 
monicipal  oouaaUlara  for  the  aaid  mnaicipaliiy  cf 
the  village  of  Pembiako,  and  a  candidate  at  the 
aaid  aleetion  fbr  the  add  eJBce  of  reeve,  ahowed 
the  fbUowing  canaaa  why  the  ohmtiea  ef  the  eaid 
Thamaa  Mofffay  to  Ua  aaid  oAoe  ahould  be 
decUfad  invalid  and  vaid,  via. :  first,  that  there 
waa  only  two  membera  of  tha  aaid  oounoU,  via,, 
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the  add  Thomu  Mamy  and  John  Sapple,  pre- 
Kot  when  the  said  alleged  election  tdojc  place ; 
seeood,  that  no  TOte  in  faTor  of  the  motion  to 
•leet  the  said  TJiomaa  Marray  mm  given  bj  any 
of  the  nid  coonoillon ;  third,  that  the  clerk  of 
Mid  coaneil  illegally  declared  the  caid  Sliomaa 
Momy  duly  elected  teeve,  without  taking  the 
vote  of  the  oonnciUen  .upon^  the  motion  to  eleot 
liiffl  u  leeve ;  lonith,  tfciat  ^  aaid  eleetion  did 
not  take  plaee  at  noon  of  tlie  thicd  Monday  in 
Juoary,  as  required  by  law,  b«t  abont  the  honr 
of  nx  o'clock  in  the  eireni^g  ef  4hat  day. 

The  relator  made  oath,  that  he  was  one  of  the 
eonoetllors  for  the  municipality  of  the  Tillage  of 
Pembroke  for  the  year  1864 :  that  tiie  connoil  of 
the  BAid  Tillage  of  Pembroke  is  qompoeed  of  Htc 
membcn;  that  on  Monday,  the  18th  day  of 
JtDuirj,  instant,  the  following  fonr  members 
elect  of  the  said  Triage  ooandl,  tii.,  John  Supple, 
Uichael  O'Meara,  the  said  Tbemas  Mnnray,  and 
the  relstor,  met  at  the  town  hidl  of  the  said  Tillage 
of  Pembroke ;  that  Alexander  Moffatt,  one  of  the 
ooQDeillors  elect,  was  not  present  at  said  meet- 
ing; that  Andrew  IrTing,  the  derk  of  the  said 
eonneil,  presided  at  s^id  meeting ;  that  after  the 
liid  four  members  of  conncil  had  made  their 
decUratioBs  of  office  and  of  qnaliilcation,  it  was 
moTed  bj  the  said  John  Supple,  and  seconded  by 
the  »id  Thomas  Murray,  lliat  the  said  Th6mas 
M  amy  be  recTe  of  said  county ;  that  upon  the 
motion  being  put  by  the  said  clerk  to  the  said 
cooneil  for  tbdlr  Tote  Qu  the  saqie,  the  relator 
ebjected  to  the  election  of  the  said  Thomas 
Mamj  to  the  office  of  reere,  and  made  his 
objeetioD  known  to  the  said  derk  and  members 
present  of  said  council;  that  the  nald  Michad 
O'Metra  else  objected  to  the  election  of  si^d 
Thom«g  Murray  as  recTe,  and  made  his  objection 
known  to  the  clerk  and  members  present  of  said 
conncil,  calling  out  in  answer  to  the  said  ques- 
tion the  words  ••No,  no;''  that  thereupon,  and 
before  toy  Tote  was  ta|ien  upon  the  eaid  qiotion, 
the  reletor  and  the  aaid  Michad  O'Meara  were  in 
the  act  of  gdng  out  of  the  door  of  the  said 
eovneil  room,  haTing  left  thdr  seats  at  th^ 
eonneil  for  the  purpose  of  leaTing  the  same,  and 
Tithoot  tny  Tote  baTing  been  taken  on  the  said 
notion,  the  said  derk,  Andrew  IrTing,  said  that 
if  DO  nmendoent  was  made  to  the  seid  motion, 
be  woold  hcTc  to  declare  the  said'  Thos.  Mt^rray 
<lnl7  elected  reeye  of  the  sal<i  THla^ e  of  Pem- 
broke; that  no  TOte  was  taken  or  giTcn  by  ^y 
aember  of  the  eaid  pouncil  on  or  for  the  said 
notion;  that  the  said  Thomas  MnrraT  accepted 
the  ttid  office  of  recTe,  and  recelTcd  fh>m  tihe 
Mi'i  elerfc,  Andrew  Irring,  a  certiiicate  under  his 
hfeod  ted  the  seal  of  the  said  corporation  to 
enable  him  to  take  hie  eeat  as  a  member  of  the 
eonoty  eoundl  of  the  united  counties  of  Lanark 
aod  Renfrew. 

Micbnel  0*Meara  made  oath,  that  he  had  heard 
'Md  the  statement  and  ijilation  of  Jas.  Heenan  in 
tbi<  mntter,  and  that  the  same  was  true  in  CTcry 
paftienlar;  that  he  also  heard  read  the  affitjayit 
of  the  ttid  J^mcif  Heenan,  and  |tnew  the  stete* 
mentB  therein  contained  to  be  true. 

£'  S,  FMitenon  showed  caoae,  and  flle4  th# 
l^dtTit  of  John  Snpple,  whereip  it  was  sworn, 
^  he  was  one  of  the  municipal  eoipBdllprs  of 
tbeTilkg^of  Pombvoke;  thft  on  the  )8lh  day 
ar  JuQsry^l864,  he  attended,  ei  •ooh  oouxieU- 
'^i  ft  Btet^  of  the  coundUQrs  of  the  said  Til- 


lage, held  in  the  town  hall ;  that  the  following 
councillors  were  present,  Tii.,  Thomas  Murray, 
Michael  O'Meara,  James  Heenan,  and  deponent, 
#t  said  meeting ;  that  the  said  councillors  then 
made  the  declaration  of  offioe  required  by  law ; 
that  after  the  said  councillors  n^ade  the  declara- 
tion of  office,  and  whilst  the  four  ctf  them  were 
still  present,  Andrew  Irring.  the  clerk  of  the 
municipality,  called  the  council  to  order  and  said, 
"  Now  is  the  time  to  eleot  your  recTc,"  or  words 
to  that  eHect ;  thtt  immediately  after  the  clerk 
made  the  annonncement,  and  whilst  the  four 
councillors  wece  present,  a  resolution  was  placed 
in  the  clerk's  hands,  moTsd  by  deponeot  and 
seconded  by  Thomas  Murray,  to  the  effect  that 
Thomas  Muoray  be  recTc;  tbat  the  clerk  read 
the  resolution  to  the  council,  the  four  being  still 
present,  and  said  if  there  were  no  amendment 
offerod  he  would  haTC  to 'declare  it  carried ;  that 
after  a  sufficient  time  had  elapsed  for  an  amend- 
ment to  be  put  in,  and  there  being  none  moTcd, 
and  whilst  the  four  coundllors  were  still  !n  the 
hall,  Thomas  Murray  called  •'  Question  t "  when 
the  derk  again  r^  t|ie  resolution,  and,  there 
being  no  dissenting  Toice,  declared  the  motion 
carried,  and  that  Thos.  Murray  w^  duly  elected 
recTC  of  the  Tillage  of  Pembroke ;  that  at  the 
time  the  clerk  declared  the  said  Thomas  Murry 
elected,  the  four  ooifindllori  were  still  present, 
and  must  bsTC  heard  the  declaration  of  the 
clerk,  as  he  spo)te  in  a  loud  tone  of  Toioe,  and 
the  room  in  which  the  meeti^ig  wes  held  is  small ; 
that  the  said  relator,  James  Heenan,  was  not  a 
candidate  for  the  aaid  office  of  recTC,  nor  was 
there  any  otber  candidatjs  for  the  said  office  at 
the  said  election  except  the  said  Thomas  Murray, 
nor  WM  the  said  James  Heenan's  name  men- 
tioned, or  any  other  person,  at  Sfid  dection,  in 
connexion  with  the  sitid  office,  <ther  than  the 
said  Thomas  Murray. 

'  The  affidaTit  of  John  Supple  was  corroborated 
by  the  affi'daTits  of  Biohard  Fallow  and  James 
P.  Molbtt,  both  electors,  who  happened  to  be 
present  when  defbndant  was  dedaied  deoted  by 
the  derk. 

R.  A,  Uarmoi^  aoppoiM  the  anmmons,  and 
dted  Con.  SUt  U.  C.  cap.  6^,  seca.  180,  182. 

HAaamTT,  J.^The  statute  directs,  that  Use 
councH,  bdng  at  least  a  mi^ty  of  the  whole 
nmaber  of  jt|ie  ponodl  when  ti%  bI^^U,  at  their 
Arst  meeting,  aftor  making  the  daolarations  of 
offica  and  qualiflcatien,  organise  themsdTes  as 
a  oonndl,  by  electing  one  of  themsdres  to  be 
MCTO,  Ibo.    (See.  182.) 

At  the  first  meeting  here,  four  oouncHlors  were 
present,  and  tlk^y  should,  aoai^diac  ^  the  at%f 
tatov  hare  ehesen  thdr  reeve. 

The  rdater  aod  his  Idiaw*— WM»11<wri  #4«4I 
that  a  reedutloo  Mi^Bg  Morrav  as  reere  was 
put  and  sooended ;  thai  he  (relator)  and  the 
others  expreesed  dissent,  and  rose  to  go  away ; 

that  while  in  the  eot  of  go|ng,  the  derk  said  that 
if  no  amendmept  were  moTe4i  1^9  WQuJd  have  t9 
dedere  Mum^y  elected. 

Two  witnesaes  mroor  in  reply  that  no  4UBent 
was  ex^essed  to  Uie  resolgtiAn;  that  after 
ample  time  had  eUpsed,  %  member  called  *'  Ques* 
tioo  1 "  and  there  b^ing  no  dissenting  Toice,  the 
derk  dcfd^nd  M«my  eli00d ;  that  when  |ie  did 
so  ths  four  eonaeiiloirs  wese  pi«Mfi^  and  most 
haTC  heard  him  do  so. 
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Th«  faot  of  their  being  present,  and  bearing 
the  elerk  ask  if  no  amendment  moTed,  &c.,  it 
admitted. 

It  is  qaite  tme  that  the  reere  shoald  be  elected 
by  a  majority.  It  is  equally  trae  that  the  ooan- 
cillors  should,  in  .obedience  to  the  law,  hare 
elected,  or  at  least  fairly  tried  to  elect,  a  recTO, 
at  this  their  first  meeting. 

The  relator  and  his  friend  do  not  assert  that 
when  they  heard  the  clerk  say  he  woold  have  to 
declare  Marray  elected,  they  protested  or  made 
any  farther  expreision  of  dissent  I  think,  there- 
fore, we  mast  assume  the  law  to  bare  been  com- 
plied with,  and  that  when  the  clerk,  trying  to  do 
his  duty,  and  to  obey  the  law,  in  the  hearing  and 
presence  of  the  four  councillors,  declared  pub- 
licly that  if  no  amendment  were  moved  he  would 
hare  to  declare  Murray  elected,  and  no  one  dis- 
senting therefrom,  the  latter  was  elected  by  a 
legal  Tote  duly  made. 

We  all  know  that  in  representatiTC  bodies  the 
great  majority  of  resolutions  are  passed  without 
any  formal  Toting  by  yeas  and  nays. 

I  cannot  but  oondder  that  this  election  shoald 
stand. 

I  think  the  relator  and  his  friend  tried  to  pre- 
Tent  the  law  being  obeyed.  They  suggested  no 
candidate  of  their  own,  and  made  no  bona  fide 
attempt  to  have  a  formal  TOte  taken.  Taking 
their  own  account,  they  rose  to  go  away,  leaving 
their  legal  duty  unperformed,  and  heard  notice 
given  that  Murray  would  be  declared  elected,  if 
no  amendment  were  offered. 

The  other  objection,  that  this  election  did  not 
take  place  till  six  o'clock,  is  too  tririai  to  require 
serious  notice. 

The  summons  must  be  discharged  with  costs, 
to  be  paid  by^the  relator. 

Order  accordingly. 


CHANCERY. 


{Separkd  5y  Alix.  Geaitt,  Esq ,  Barridn^igt'Law,) 
M^oiiertoVu  Cburi. 

Pattirson  T.  JOHIISOV. 

Ii^jufMtion    Tirade  Jixhtru, 

The  pnrchtMr  of  the  oqnlty  of  redemptloii  In  otrtain  mort* 
gago  premiMf  ereetod  thweon  a  maonlna  thapt  wheralDlMi 
placed  a  boiler  and  onglno,  and  introduced.  Into  the  bnlld- 
Ing  three  lathee,  a  wood-entter,  and  a  planing  machine, 
all  of  which  were  worked  and  drlTon  \xf  meh  engine,  but 
were  In  no  war  attached  to  the  machine  ahop  except  by 
belting  or  aimiUur  meani,  when  In  motion;  being  In  erery 
other  way  nnoonnected  with  It  or  any  of  the  fixed 
machinery,  and  capable  of  being  remored  without  diatnrb- 
ing  the  machinery,  or  doing  any  damage  to  the  realty  In 
anyway. 

Bekt,  on  a  motion  to  diaaoWe  an  liOnnotioa  which  had  been 
obtained  exparU,  that  theae  artidea  were  remoTcabla  as 
trade  flztnrea. 

The  dlatinctlon  between  diatteb  afflzed  wlthnalla  or  other 
fiwtenlnga.  and  thoae  reating  by  their  own  weight,  ramam- 
ing  ehatteia  or  becoming  part  of  the  realty,  oonaiderod  and 
doubted.— JCcitofMltf  ▼.  HMet,  8  U.  0.  Chan.  Rq».  297, 
oonaidered  and  approved  d 

In  this  0ase  an  ex  parte  injunction  had  been 
granted  restraining  the  defendant  from  remoring 
certain  articles  placed  in  the  machine  shop,  in 
the  pleadings  mentioned  by  the  defendant  since 
he  had  gone  into  possession  of  the  premises,  he 
baring  purchased  from  the  mortgagor  his  equity 
of  redemption  in  the  property  upon  which  the 
shop  was  erected.  The  defendant  now  moTod 
upon  affidarits  to  dissoWe  this  injunction,  on  the 
grounds  stated  in  the  head  note  and  judgment 


TUt,  for  the  motion.' 

Crimbie  oontra. 

Vankouobhbt,  G. — Tliis  was  a  motion  to  dis~ 
sol  TO  an  ex  jMurte  injunction,  restrainiog  th« 
defendant  from  remoring  from  the  premises 
oertun  machinery,  among  which  are  three  lathes, 
a  wood-cutter,  a  planing  machine  and  a  circular 
saw.  It  is  as  to  these  articles  that  a  dissolution 
of  the  injunction  is  sought.  The  plaintiff  is  the 
mortgagee  of  the  land,  and  the  defendant  the 
assignee  of  the  equity  of  redemption.  The  de- 
fendant, and  not  the  original  mortgagor,  erected 
upon  the  land  a  machine  shop,  in  which  he 
placed  a  boiler,  engine,  and  the  articles  aboTC 
mentioned,  with  some  others.  Such  of  the  ma- 
chinery as  can  be  treated  as  haring  been  affixed 
to,  and  thus  become  part  of  the  realty,  are 
doubtless  eoTcred  by  the  plaintiff's  mortgage, 
though  placed  on  the  land  subsequently  to  its 
execution.  But  the  defendant  contends  that  the 
articles  aboTC  named  ncTcr  were  in  any  way 
affixed  to  the  realty — ^ncTcr  became  a  portion  of 
it;  were  but  deposited  in  the  machine-shop — 
worked  there  from  time  to  time,  but  in  no  way 
attached  to  it  except  by  belting  or  some  such 
means  when  in  motion — in  CTcry  way  disconnect- 
ed with  it,  or  any  of  the  fixed  machinery,  and 
capable  of  being  removed  without  distorbhig  it 
or  doing  any  damage  to  the  realty  in  any  way — 
in  fact  portable.  This  contention  of  the  defend- 
ant is,  I  think,  established,  although  the  affidavits 
on  behalf  of  the  plaintiff  would  lead  to  the  con- 
trary conclusion,  and  give  the  idea  that  ail  these 
portions  of  tiie  machinery  were  fastened  in  and 
to  the  building,  so  as  to  be  immoveable  without 
drawing  nails  or  bolts.  Tet  I  think  the  defend- 
ant's affidarits  more  explicit  and  reliable  as  to 
the  exact  state  and  position  of  the  msehinery, 
and  accordingly  I  will  for  the  present,  assume 
them  to  be  true,  giring  to  the  plaintiff  the  oppor- 
tunity to  cross-examine  thedefiBndant's  witnesses 
If  he  desire  it,  he  proceeding  promptiy  to  do  so. 

Assuming,  then,  the  state  of  facts  represented 
by  the  defendant  to  be  true,  I  am  of  opinion  that 
I  cannot  treat  the  machines  in  question  as  part 
of  the  realty,  but  must  consider  them  as  chattels 
removable  at  the  will  of  the  owner,  subject  to 
sale  by  him  and  to  execution  against  his  goods. 
I  have  read  carefully  and  with  great  interest 
the  judgments  of  the  Queen's  Bench  here  in 
Gooderham  v.  Denholm  18  U.  C.  Q.  B.  208, 
and  of  my  brother  Spragge  in  McDonald  t. 
Weeke,  8  U.  C.  Chan.  B.  297.  I  think  there  is 
strong  reason  and  good  sense  in  the  remarks 
of  my  brother  Spragge  in  the  latter  case.  It 
does  seem  in  many  cases  that  could  be  put,  but 
a  flimsy  distinction  that  articles  are  fixtures, 
when  nailed  or  screwed  or  bolted  into  a  building, 
and  are  not  so  when  their  own  weight  gives  them 
steadiness  in  their  place  without  such  aid.  Take 
the  case  of  a  house  which  by  its  own  weight 
sustains  its  position  on  the  ground ;  the  owner 
does  not  want  a  cellar,  perhaps,  has  no  need  to 
let  it  into  the  ground,  or  to  require  any  founda- 
tion for  it  other  than  the  surface  of  the  ground 
itself.  Could  it  be  said  that  this  was  a  chattel 
which  did  not  pass  under  a  deed  of  the  land, 
which  the  owner  eridently  intended  to  improve 
and  benefit  by  the  erection  of  it  7  But  while 
there  might  be  littie  difficulty  in  treating  such  a 
structure  as  part  of  the  realty,  the  character  to 
be  given  to  such  articles  of  less  bulk,  such  as 
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machiaes  uaad  on  the  realty  or  in  eonneetion 
vith  thefiztnret  (in  the  literal  aense  of  the  term,) 
erected  on  the  land,  is  not  so  plain.  Where 
ncfa  ao  article  ae  a  boiler  or  engine  is  bailt  into 
%  bouse  or  fastened  npon  the  land,  it  may  well 
te  called  a  fixtnre :  it  literally  is  so,  and  the 
owner  may  be  eonsidered  as  having  doToted  so 
much  of  the  realty,  at  all  OTonts,  as  is  necessary 
for  the  nse  bf  sneh  machinery,  to  the  purpose  of 
it,  and  of  hariDg  thus  intended  to  benefit  the 
realty.  Bnt  thertf  is  great  difficulty  in  extending 
this  character  to  articles  of  machinery  which 
have  not  been  aotnally  affixed  to  the  land,  such  as 
those  in  question  here.  As  I  understand  the 
erideoee,  the  defendant  erected  a  machine-shop, 
ioto  which  he  fastened  a  boiler  and  engine. 
With  this  engine,  to  the  extent  of  its  power,  he 
eoald  driTe  any  machinery  for  which  the  building 
was  adapted,  and  which  he  chose  to  introduce 
ioto  it  He  has  there  at  present  a  circular  saw, 
a  wood-planer,  and  lathes.  He  may  choose  to 
abandon  this  deeeription  of  machinery  and  tntro* 
ilfiee  something  else.  He  has  not  in  any  way 
declared  his  intention  of  making  these  part  of 
tbe  realt J :  he  has  not  in  fact  made  them  part 
by  sttacbittg  the  one  to  the  other.  The  articles 
are  all  portable — can  be  moTe«l  by  hand  from 
place  to  place  in  the  building,  and  out  from  the 
bniMiag.  It  is  true  they  are  there  to  be  used 
with  eerUin  fixed  machinery,  with  which  they 
can  1^  connected  from  time  to  time  for  the  pur- 
pose of  mowing  tbem.  But  can  I  say  that  for 
tbis  reason  they  hawe  become  fixtures  T 

I  hare  had  the  advantage,  since  the  deci- 
nou  in  our  own  conrts  abo? e  quoted;  of  exam- 
ioiog  the  following  recent  authorities  bearing 
more  or  less  upon  this  question.  Wilion  t. 
Wkatde^,  I  John  &  H.  486 ;  Jenkent  w.  Geth- 
u;,  2  John  &  H.  520 ;  Baley  t.  Uammertley^ 
'  Jflrist,  N.  S.  765,  in  which  Lord  Campbell 
spprores  of  the  Judgment  of  Vice-Chancel  lor 
Wood,  in  MatAer  t.  Frattr,  2  Kay  &  J.  536 ; 
B«t€ij.Beav/ort,  8  Jur.  N.  8.  270;  Oibton  t. 
Uvnmermitk,  &o.,  9  Jur.  N.  S.  221.  While  in 
nany  cases  articles  which  hawe  been  merely 
attached  to  the  freehold  by  nails  or  screws  have 
been  held  remowable  as  ohattele,  when  this  can 
be  effected  by  simply  drawing  the  nails  or  screws 
vitbont  doing  damage,  I  find  no  case  in  which 
portable  machinea,  such  as  the  present,  hawe 
been  treated  as  fixtures  irremowable,  when  they 
bare  not  been  fastened  or  attached  in  some  way 
to  the  land.  Thin  distinction  seems  to  be  pre- 
wrred,  not  merely  for  oonwenieuce,  but  because 
the  law  leans  in  fawor  of  trade  by  treating,  when 
it  property  can,  articles  used  in  trade  as  dispos- 
tbie  chattels.  While,  as  I  hawe  already  remark- 
ed, on  the  one  band,  the  distinction  between 
ftrtides  resting  by  their  own  weight  in  a  particu- 
lar position,  and  articles  sustained  in  it  by  nails 
or  bolts  teems  a  flimsy  one,  and  not  readily  sus- 
tamed  by  any  principle,  (a  distinction,  howewer, 
Bot always obserwed,  as  pointed  out  before;)  on 
tbe  other  hand,  where  this  eridence  of  intention 
to  Bake  any  arUole,  in  itself  a  chattel,  a  part  of 
tbe  realty,  and  when  the  act  of  affixing  it  there 
^  wanting,  it  will  be  almost  impossible,  in  any 
c^  to  say  what  things  remain  chattels,  and 
vbat  bare  become  part  of  the  freehold. 

I  think  I  must  treat  the  machines  in  question 
«t«  as  chattels. 


GoBDOH  T.  Ross. 

Mortgoffor  tmd  wkorlgaffm    Mtolmnt  Aet^J^mer  qf  tah. 
Wb«r«  a  mnrtgagor  beeouM  bankrapt  the  mortgagee  ia  not 
oompirUed  to  go  to  under  the  act,  bat  nuy  proceed  to  aell 
the  proporty  nndor  a  power  of  aale  In  hia  mortpgo. 

This  was  a  motion  for  an  injunction  to  restr^n 
the  sale  of  a  steamboat  by  a  mortgagee  under  a 
power  of  sale  contained  in  his  mortgage.  The 
plaintiff  was  the  assignee  in  insoWeccy  of  the 
mortgagors. 

Hotlnn  for  the  motion  contended  that  under 
the  Insolwent  Act  of  1864,  section  5,  sub-sec. 
5,  a  mortgagee's  only  remedy  was  to  file  a  claim 
in  the  matter  of  the  insolwency,  when  the  pro- 
ceedings would  be  taken  which  that  sub-section 
points  out  He  referred  also  to  9th  and  12th 
sub-sections. 

Crombie  contra,  referred  to  the  4th  and  5th 
sub-sections*as  shewing  that  it  was  not  compul- 
sory on  the,  mortgagee  to  proceed  under  the 
insolwency. 

MowAT,  V.  C,  refused  the  injunction,  and  held 
that  a  mortgagee  was  not  obliged  to  file  a  claim, 
bnt  was  at  liberty,  in  lien  thereof,  to  exercise  the 
power  of  sale  contained  in  his  mortgage. 


INSOLVBNCr  CASES. 


(Beftte  His  Honor  8.  J.  Johis,  Jodga  Obonty  Oonrt  Brant.) 
{BtporUi  ty  B.  McUabos,  Ag.,  AmrMervof-Zaw.) 

HlHBT  T.  DOVOLASS. 

Attadmmt  tmitrAbtcomdlmg  DAtart  Aol^JUBchment  under 
IntolvtiU  Aet—PHoritjf. 

Where  a  writ  of  attaehmont  nnder  the  Aboooadlng  Debtora 
Aet  la  reooiTOd  by  a  iberlff  and  acted  upon  bj  attacbing 
defendant's  gooda.  and  afterwarda  writs  0tJL/a.aa9  pUoMl 
la  bis  bands  againat  dofendint,  and  he  fnbseqnmitlj  ro- 
eolTeo  aa  attaohment  against  d«f«ndant  nnder  the  Inaol- 
Tent  Aet  of  1864,  Hetd,  that  defendant*a  property  peaaed 
to  the  offldal  aaslgnea,  bat  that  tbe  aaalgnee  wonld  be 
obligod  to  give  the  execnUon  creditors  tbe  priority  to 
wbich  they  wonld  be  enttded. 

A  writ  of  attachment  had  issued  against  the 
defendant  under  the  Insolwent  Act  of  1864,  to 
which  the  Sheriff  of  the  county  of  Brant 
made  the  following  special  return :  —  **  That 
before  he  receiwed  the  writ  he  had  attached  all 
the  defendant's  property  under  an  attachment 
out  of  the  county  court  of  the  county  of  Bmnt 
against  the  defendant  as  an  absconding  debtor, 
at  the  suit  of  John  Gardham,  and  that  he  held 
such  property  to  satisfy  such  attachment,  and 
also  a  warrant  of  attachment  out  of  the  diwision 
court,  at  the  suit  of  James  Weyms,  in  which, 
Judgment  was  obtidned  and  execution  issued 
before  the  receipt  of  the  writ  in  this  matter,  and 
also  for  the  benefit  of  any  other  attaching  credi- 
tor, under  the  Absconding  Debtors  Act,  who 
should  attach  in  due  course  of  law.  That  the 
personal  property  attached,  being  perishable,  he 
had  caused  it  to  be  sold,  and  that  the  proceeds 
were  insufficient  to  satisfy  the  said  attachments. 
That  also,  before  he  receired  the  said  writ,  two 
fi,  fat,  against  the  goods  and  one  Jl,  fa.  against 
the  lands  of  the  said  defendant,  were  placed  in 
his,  the  said  sheriff's,  hands,  and  that,  therefore, 
he  could  not  place  the  property  and  effects  of  the 
said  defendant  in  the  hands  of  an  assignee  or 
guardian  until  reliewed  from  the  responsibilities 
and  liabilities  to  the  said  attaching  and  execution 
creditors.'^ 
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A  Biimmons  wu  obtained  by  Vanyorman,  on 
14th  Deoeuber,  1864,  on  reading  the  plaint  in 
the  deelaraClOB,  tttd  Hie  irrit  of  attachment 
ieeaed  under  the  Ineolfent  Aot  of  1S64,  and  the 
8heriff*8  return  thereto,  calUog  on  the  sheriff  of 
the  oonnty  of  Brant  to  sheW  oanse  why  he  ehonld 
no(  amend  hie  return,  and  wBy  he  ehonld  not 
execute  said  writ,  and  make  a  proper  retarn 
thereto.  On  the  retarn  of  the  eammone  the 
sheriff  appeared  in  person,  and  contended  that 
under  the  writ  of  attachment  against  the  defend- 
ant as  an  absconding  debtor  (at  the  suit  of  Qard- 
ham)  he  was  compelled  to  seise  and  hold  the 
property ;  and  that  as  the  plaintiff  in  this  suit 
was  one  of  those  who,  by  his  affidatit,  procured 
the  issuing  of  Gardam's  attachment,  he  is  now 
estopped  from  seeking  to  set  aside  Gardham's 
writ. 

Totten  on  the  part  of  the  creditors  holding/. 
fat, — The  attachment  under  the  Absconding 
Debtors  Act,  the  fi.  fat.f  and  the  attachment 
under  the  InsolTent  Act,  are  all  issued  from  the 
same  court— that  is,  the  oouiity  court,  and  con- 
sequently they  must  take  preoiNience  according 
to  their  priority  in  point  of  time.  By  sec.  2, 
sub-sec.  7;  and  sec.  8,  sub-sec.  22  of  the  InsoWent 
Act,  the  writ  in  insolTcncy  can  only  affect  the 
estate  of  the  insoWent  as  it  stood  at  the  time  of 
ti^e  issuing  of  the  attachment  under  the  InsoWent 
Act,  and  at  that  time  the  Insoltent  had  no  estate 
— ^it  was  in  etutodia  Ugui 

Oriffitif  in  support  of  summons. — Sec.  8  Insol- 
Tent  Act  of  1864,  makeethe  act  of  absconding  an 
act  of  insoWeney,  otherwise  atfy  creditor  taking 
out  an  attaefameniagaitiSt  an  abseimding  debtor 
would  defeat  the  InsoWent' Act  {Notley  t.  Buck^ 
8  B.  &  G.  160;  Arch.  Bkp.  Law  176).  Here  the 
sheriff  has  notice  of  the  insoWeney  proceedings 
before  h^  pays  oter  the  money,  ne  assignee 
has  power  to  investigate  fraudulent  claims  and 
settle  priorities.  An  attaebment  agunst  an  ab- 
sconding debtor  iff  only  the  taking  and  holding 
the  defendant's  goods  as  a  security  for  the  plain- 
tiff's claim,  and  the  claims  of  such  other  attach- 
ing creditors  finder  the  Absonding  Debtors  Act 
as  shall  attach  in  due  course  of  law.  As  to  bow 
creditors  shall  be  dealt  wfth  who  hare  securities, 
see  sec.  6  sub-sec  6  InsolTcnt  Aet 

JoxES,  Go.  J. — I  will  refer  to  those  sections 
of  the  InsoWent  Act  relating  to  the  matter 
in  quesUoa.  Sec.  2,  sub-sec.  7  provides  that 
the  assignment  shall  Test  in  the  aseigHee  the 
books  of  account  and  all  the-  estate,  &o.,  of 
the  insoWent,  wkieh  he  ha$  or  may  become  en- 
titled to  at  any  time  before  his  discharge,  &c. 
And  by  sec.  8,  sub-sec.  22,  it  is  enacted  that 
(in  cases  of  compulsory  liquidation  like  the  pre- 
sent) by  the  effect  of  the  appointment  of  the 
official  assignee  the  whole  estate  and  effecte  of 
the  insoWent,  m  exittmg  at  the  date  of  the  ieeue 
of  the  writ,  and  which  may  accrue  to  him  up  to 
the  time  of  his  discharge,  shall  Test  in  the  said 
official  assignee,  in  the  same  manner  and  to  the 
same  extent  and  with  the  same  exceptions  as  if  a 
Toluntary  assignment  bad  at  that  date  been  exe- 
cuted in  his  favor  by  the  insoWent.  Sec.  4,  eub- 
sec.  9  proTides  that  the  assignee  nay  in  his  own 
name  sue  for  the  rteOTcry  of  all  debts  due  to  the 
insolTcnt,  and  in  the  prosecution  and  defence  of 
suits  may  take  all  proceedings  the  insoWent 
could,  and  may  intervene  and  represent  the  in- 
soWent in  all  suite  by  or  against  him  which  are 


pending  at  the  time  of  hit  appomtmml,  and  may 
have  bis  name  insetted  in  plaee  of  that  of  the 
insolvent. 

Sec  5,  snb-Beo.  4  enacte  that  in  the  preparation 
of  the  dividend  sheet  due  regard  shall  be  had  to 
the  rank  and  privilege  of  evei7  creditor,  vhich 
rank  and  prmUgt,  njNm  whateper  thej^  may  be 
legaUif  founded,  thdU  not  be  ditturbed  bff  the  provi' 
tumt  of  thit  aet.  And  the  9th  sub-sec  of  the 
same  sec.  provides  **  that  the  costo  incurred  in 
suite  against  the  Insolvent  after  due  notice  of  an 
assignment  or  of  the  issue  of  a  writ  of  attachment 
in  compulsory  liquidation  haa  been  given  accord- 
ing to  the  provimons  of  said  act,  shall  rank  upon 
the  estate  of  the  insoWent" 

t  had  delajred  giving  judgment  io  this  matter 
io  hopes  that  the  rules  aiid  regnlatieoa  to  be 
framed  by  the  judges  of  the  superior  eourtii,  as 
provided  by  the  18th  sec.  of  the  act  woold  throw 
some  light  on  the  point  in  question ;  but  although 
a  tariff  has  been  sMde,  no  rules  have  been  pub- 
lished. In  the  Englieh  Act  special  provision  is 
made  for  .cases  like  the  present.  There  the 
0  heriff  is  not  the  officer  who  executea  the  process 
issued  out  of  the  bankrupt  court,  and  the  whole 
procedure  in  bankruptey  is  so  different  from  ours 
as  to  afford  but  little  assistance  in  construing 
our  statute.  It  is  to  be  hoped  that  the  legisla- 
ture will,  by  proper  amendmente  of  the  inaolvettt 
Act,  place  the  law  in  question  on  a  more  satis- 
fkctory  footings  and  also  provide  some  method  by 
which  a  set  of  rules  and  regulations  for  working 
the  act  may  be  framed,  that  shall  be  applicable 
to  the  whole  of  Upper  Gaaada,  instead  of  leaving 
it,  as  it  is  at  present,  for  every  county  judge  to 
frame  separate  rules  for  hfs  own  guidance. 

I  haTC  had  great  difficulty  in  arriTing  at  a  de- 
cision  in  this  mattte  that  is  satisfhotory  to  my- 
self; bat  after  carefally  examining  the  act  and 
the  cases  as  far  as  I  have  been  able,  I  haTe  come 
to  the  ccnclusion  that  notwithstanding  the  write 
at  law  in  the  sheriff's  hands  against  Sie  defend- 
ant's property,  his  whole  estate  is  subject  to 
liquidation  under  the  Insolvent  Act,  and  that  the 
attaching  and  execution  d^ditors  must  come  into 
thst  court,  where  they  could  no  doubt  claim 
puch  priority  as  they  would  be  entitled  to, 
on  account  of  the  proceedings  that  they  have 
taken  at  law.  As  far  as'  the  executions  are  con- 
cerned, there  can  be  no  doubt,  if  the  jndgmento 
are  resular,  and  the  write  are  properly  in  the 
sheriff^  hands  before  the  issne  of  the  attachment 
ft'bm  the  insolvent  court,  that  they  would  have  a 
priority,  and  would  require  to  be  first  satisfied 
out  of  the  insoWenVs  ebtate.  But  as  the  whole 
property,  real  and  personal,  of  the  insolvent  is 
held  by  these  write,  and  this  property  may,  for 
aught  we  know,  be  fair  mC're  than  sufficient  to 
satisfy  these  writs,  and  as  it  is  impossible  to 
separate  as  much  as  may  be  sufficient  to  satisfy 
these  executions  from  the  residue  of  the  insol- 
vent's estate,  the  only  course  in  my  opinioh  that 
can  be  adopted  is,  for  the  Whole  estate  to  pasa 
into  the  hands  of  the  assignee,  who  Would  be 
obliged  to  give  the  execution  creditors  that  pri- 
ority that  they  would  be  entitled  to.  This  is 
also  the  course  that  I  think  would  be  suggested 
by  sec.  6,  sub-sees.  4  and  9,  above  cited,  and  the 
other  clauses  of  the  act  aboTe  referred  to  are 
reconcilable  with  the  assignee  giTing  to  these 
creditors  their  priority  in  the  distribution  of  the 
assete  of  the  estate. 
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In  boldiog  tbat  tiaifl,  pu.  in  the  sberilPs 
hftodi  cMBot  hftTe  the  eneet  of  heeping  the  eetete 
out  of  tbe  heiide  ef  the  aedgnee,  it  folloivii  of 
eoane,  that  the  Btttohments  ag»init  the  defend- 
lot  u  an  abeeoDdiog  debtor  oaonot  have  that 
effect  The  AbaeoBdisg  Debton'  Aet»  it  is  tMe, 
provides  for  a  oertain  distributioo  of  an  iuaol- 
TCttt'A  estate;  bnt  I  think  it  eonld  never  be 
argued  that  the  Legielatnre  in  paeeing  the  Ineol- 
Ttot  Act,  intended  that  it  should  be  itaoperatave 
■erely  beeaoae  one  creditor,  after  an  aet  of 
bankruptcy  eommitted  by  hie  debtor  abeeonding, 
ibonld  choose  to  take  ont  an  attachment  against 
him  as  ae  aboeonding  debtor,  espedally  where, 
la  in  tbia  ease,  bo  other  creditor  eeiild  adopt  that 
proceeding,  tbe  dbMdant  beibg  now  within  the 
jarisdiction  of  the  conrt. 

Tbe  Insolvent  Aei  does  not  contenplate  any 
other  equitable  dietrlbntion  of  tbe  InsolTekit^s 
esute  except  ander  that  act.  And  it  even  pro- 
vides (bat  any  ffeneral  Msignmeni  for  the  benefit 
of  creditors  (no  matter  how  eqaitable)  made  by 
the  debtor,  eseept  it  be  made  nnder  the  provi" 
riottfl  of  that  act  shall  not  only  be  tneifectlial  bnt 
shall  be  an  act  of  idsoltency,  rendering  the  estate 
liable  to  oompalsory  Uqaidation  under  the  act 
(Me  see.  8,  sab-BM.  a.)  If  tiie  attaehiag  creditor 
baa  a  priority  b^  vlfttie  of  his  attachment,  it  will 
be  tbe  doty  of  the  asfignee  to  allow  it  to  him 
wder  sec.  6,  snb-seo.  4  of  the  act. 

I  tberefbre  order  that  the  sheriff  do  amend  his 
retnm  to  the  writ  of  attachment  iasned  in  this 
matter  accordingly.  The  costs  of  tbe  plaintilTs 
attorney  to  be  costs  in  this  matter. 


COBASfiWOKDBNOS. 

ScoUehenTs  Cheap  Law  BiU. 

ToaoNTO,  Feb.  25*  1865. 
To  THt  Edrobs  or  fRB  Xaw  Joubkal. 
Gentlemen, — T^iU  yon  not  again  take  up 
tbe  sobject  of  Mr.  Seateberd  and  his  Law 
Costs  bill  or  1llotiol^  ntfd  advise  tbe  pv^esmon 
ia  tbe  matter  7 

Woold  it  not  be  well  for  a  mMtiifg  df  attor- 

oey  to  be  called,  and  a  committee  appointed, 

to  draft  a  petition  in  the  premises^. and  iiave 

it  dalj  presented  tbiibe  fionse  of  Parliament  ? 

Something  should  be  done* 

Yonrs  truly; 

An  Attobvit. 


[Id  April,  1863,  we  fully  expressed  oar 
TiewB  on  Mr.  Scatebetd'e  Cheap  Law  Bill. 
{See  9  U.  C.  L.  J.  85.)  Our  remarks  then 
Bide  reeerrad  the  approval  as  Weil  of  the 
public  as  of  the  professieo.  Some  one,  un- 
known to  us,  did' US  the  honor  of  hating  out 
nmarks  republished  in  the  form  of  a  oireular, 
uid  mailed  to  loeiBber*  of  Periisment  and 
otbers. 

We  had  hoped  that  even  Mr.  Soatcherd 
TOQld  by  this  time  have  seeii  tbe  fdlly  of  his 


pet  bill.  If  he  aspires  to  thd  dignity  of  half  a 
statesman,  we  riiall  look  for  something  better 
from  him  than  this  stupid  pieoe  of  buncomb. 
It  is  a  mistake  to  suppose  that  lawyers  are 
especially  interested  in  the  death  of  such  a 
measure.  The  persons  really  interested  ai^ 
the  public*  To  cheapen  litigation  will  be  to 
make  it  more  plentiful;  and  lawyers,  like 
other  membe.v  of  the  hotfan  family  in  the 
social  scale,  can  prosper  on  "  small  profits 
and  quick  returns."  If  the  bill,  or  anything 
half  as  absurd,  become  law,  we  venture  to 
affirm  that  lawyers  will  have  twenty  suits  for 
every  one  that  is  now  entered  in  court.  The 
profession,  in  a  pecuniary  point  of  view,/ will 
not  suffer ;  but  the  public,  whose  interest  it 
is  that  there  should  be  little  litigation,  will  be 
the  real  suffererr. 

Some  people  are  astonished  that  in  Canada, 
with  a  population  so  sparse,  compared  with 
that  of  tbe  mother  oountry,  suits  are  so  plen- 
tiful—that while  in  some  of  the  larger  oities 
of  England  we  read  of  two  or  three  records  at 
most  entered  for  trial  at  an  assise,  we  find 
twenty  timee  the  number  in  towns  in  Upper 
Canada,  where  tbe  population  is  twenty  times 
less  than  at  home.  The  secret  is,  that  in 
Canada  a  suit  costs  at  least  five  times  lese 
than  a  su i t  in  England.  Then  cheapen  the  euit 
in  Qanada  by  making  it  five  times  less  than 
it  now  costs,  and  the  certain  increase  in  num- 
ber is  a  mere  nsatter  of  oomputatien.  Men  of 
ordinary  intelligence  are  alive  to  this  state 
of  things,  and  it  is  to  be  hoped  that  Mr.' 
ScatcheH],  if  really  in  earnest,  wili  some  day 
or  other  acquire  sufficient  intelligence  to 
realise  the  depth  atid  breadth  of  his  folly.--- 
Eds.  L.  J.] 

INSOLVSITTS. 


Andrew  Bmltb „.-, 

W.  H.  YantMMY  ....«.« 

Patrick  Langrill 

Daniel  J.  Woodwards...  .^.... 

M.  KUloCt — 

Jaoob  Bowman 

Cbaa.  F.  Boiith....^ 

P.  r.  Otoniff « 

D.  L.  OomtOs... , 

Oaom*  Baghorst 

N.  Bloodswortta , 

Richard  BenB«r... 

Chai.  Roy  Lkiwimo-. ».... 

Wm.  Dlcknon...................... 

Henry  Mwrron 

Hmry  WmM 

John  W«ekk.... , 

John  Mnthio 

Jama*  Rout .....< 

Wm.  Wid«  Kntledsn ~.. 

Smart  *  BmuuMi:  . ............ 

D.  N.  BliM'k 

Danean  BfelVaij^toii... .» ... 
B.  D.  Marlck 


::.:::} 


....  MnnllU. 
.....  adnay. 
MM.  Tbrooto; 
.....  Tpr.  Kawdon. 

—  Odnavilla. 

Harrlihurg. 

Eftttatllle. 

.....*  Thnrlow. 
.....  Madoe. 

.....  MoBtraat. 
.....  Oalmnile. 

Hamilton. 

Lerla. 

—  Montml. 
Motttrakl. 

Woodatcok. 


LIndMy. 

Tp.  WMt^. 

Onelph. 

Pwt  HoiM. 

8tratA>n£ 

Chatham. 

BMtoB'aOonwri. 
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J.  0.  TlutnTette.......M 

John  Brown ^.^ 

J.  T.  T»ylOT  *  Co 

Zephla  lAwM „ 

Joseph  P»rkflr  Iaim  ^ 

Wm  McBain ^ ... . 

Tranclt  Stephen  ^ 

Ymn  ttrerj  A  Rnmball 

Peter  Z.  Komain 

W.  D.  Woolaey... 

Jas.  Crawford 

Tho^a.  DaTfa 

John  T.  WUaoD 

B.  T.  Ronth 

Fortaoatua  P.  Wood .., 

John  M.  Baker » 

Wm  H.  Birt........ 

Matthew  C.  Brown ................... 

Joaeph  fanl knar 


St.  Martha. 
,  Toronto. 

Hamiltoo. 
.  Montreal. 
,  Morren. 

MontreaL 

.  Godarieh. 
.  Montreal. 
.  Qoebac 
,  Klngaton. 
.  Wlndaor. 
.  Woodstock. 
.  MontxMd. 


Henry  Webater.. 
Geo.  W1I 


^llion 

R.  H.  Bartch 

Andrew  LightbodT 

Alex.  Pollock 

Thoa.  Newcombe 

Wm.  Toorga 

John  A.  Barnden 

W.  W.  Trull , 

Samoel  Heal... .«»..m.m. .....•»..». 

John  Lill 

Wm.  Rfedmond 

Wm.  D.  Olanp 

Harrison  WUght 

H.  D.  Satton 

Joseph  M.  Ross  k  Oo 

Anaustos  Heward 

D.  K.  Castldaj 

0.  H.  Van  Norman 

Daniel  Dewey 

John  Stewart ........................ 

B.  F.  White 

Thoa.  Smith 

Joseph  R.  Ostrom 

John  Williamson 

Russell  Hardy 

Andrew  Yanderhurgh ...... v 

James  Lanfr,  Jr......... 

James  Dyke 

Robert  Blekell  , 

John  R.  Bro*n 

A.  Defiouy  

Timothy  Cunningham  ....» 

John  Brown  k  Hector  Brown  .... 

James  Bowes » 

Wm.  K.  Kains . 

Peter  R.  VallguatU 

B.  Rouasanlt 


x)ula,Jr  . 


John  Sprou 
<D.  P.  Jam« 
Georffe  A.  Corhin  ...^ ^ 

A.  H.  Dnbmla  A  R.  H.  Dnbnila .. 

U.  W.  Browne 

George  M.  Orr , 

Elt  Wftlrath 

David  Philltpa  — 

Robert  Wri|(ht 

Wm.  Rogers  JEmary 

John  Fair 

Mttlrhead  A  Geddet 

Mulrheid  A  Oo. . 

Walter  Huuse  ...................i...... 

David  McDtmiral 

Benjamin  H.  Mudga. 

J.  11.  Clint ^ 

John  Bmgan  .........m. 

Alex.  Dennlittowa ...... ...M..M...... 

Samuel  Heakes 

Hufh  Read 

Louts  Fonrnlar 

Joseph  MHAon ...« » 

George  BcU  Jr  .......................... 

Chas  Wm.  PIckford 

John  Bebb 

B.  0.  Crawibrd  

N.  A.  Tomlinaott 

Osrlaton  Lynda ........................ 

Wm.  Black 

James  l4unont 

James  Cooper 

J.  Gardner ».. 

A.  A.  Andnraon 

Angus  McCarthur  ....~......... 

Hiram  H  Hunt ....................... 

Donald  Mathieaon 

H.  p.  nmmermaa m. 

Joaeph  Mulllgaii  ..................... 


....  Bterllng. 

....  MitcheU. 

....  Slmcoe. 

....  Hamlltoa. 

....  Uxbridga. 

....  Port  Dover. 

.  ..  Tp.  Blandlbrd. 

....  Oaraftaxa. 

....  StThomaa. 

....  Tp.  Oramaha. 

.M.  Onbourg. 

....  Tp.  Brighton. 

....  Orono. 

....  BownianTflla. 

....  Quebec 

....  Pleton. 

....  Tp.  Prlnoa  Edward. 

....  Boralia. 

....  Unda^. 

....  MontreaL 

....  Montreal. 

....  Burleigh  Road. 

1 1  HanlltoD. 

....  Renftvw. 
....  Markham. 
....  Almonte. 
....  Ploton. 
....  Peterbora. 
....  Brantford. 
....  Grantham. 
....  Port  Hope. 
....  Ottawa. 
.....  Tp.  Hap«* 

Hamilton. 

MontrMkl. 

.....  Acton  Vala^ 

Tp.  Brock. 

....  Tp.  Uxbridga. 

......  London. 

.....  Ottawa. 

rst.  Jean   Evangallat 
'"  \     de  WicLham. 
.....  Cannington. 

......  Montreal. 

.....  NewCtellala. 

.....  Acton  Yale. 

Hamilton. 

Cookshire. 

Portland. 

Himilton. 

.....  Port  Hope. 
.....  Stratiurd. 
....  Ottawa. 

....  Dunnvillab 

ThomhIII. 

....  H«wk«avUl64 
.....  Quebec 
....  Berlin. 
.....  Petarboro. 
.....  Toronto. 

Tyendinaga. 

Quebec 

Hamilton. 

.....  Tp.  Beverly. 
.....  LlnehTUle. 

Peterbora 

Toronto. 

—  Prince  Albert 

Whitby. 

Tp.  Seymour. 

Chatham. 

.....  MuakokalkUi. 
.....  Toronto. 
....  Brampton. 
.....  Mount  Forest. 
.....  St  Thomas. 
....  Toronto. 


,  TaroBtow 


H.  N.  Delaa  Darmln ... St  Jei 

John  McLean 

Patar  Boa  ................. ..  8t  1 

Joahua  Johnston  ................ 

OwenO'ReUly .. StCfcilaL 

JohnGlbaon ... Montreal. 

Leonard  Hogan  .....................  Tflaonborg. 

Robert  Kaybnra  ....................  Galedon. 

Joaeph  MackalTsj  ..................  Mooretown. 

John  MoClellaB  .....................  Townaend. 

Matthew  Blakal^ .:..  Undaay. 

John  Smith  ........................  Thorold. 

John  Warren  ......................  Whitby. 

Frederick  Bekardt Markham. 

Wm.  8.  Beaflsar Prtoootown. 

Kdward  Gordon ....................  Ottawa. 

Edward  Peplow Port  Hope. 

W.  H.  Foreat  A  F.  Oliver Quebec 

Clemant  Paquatta  ...................  Terefaersa. 

Michel  Drolet Quebec 

Jamea  A.  Walker  ».. London. 

Sidney  Ford  Jooea  .... — .........  MontreaL 

John  Lvle  Tucker  ..................  Orono. 

John  Lipasy Whltlrr. 

DalgU  M  Giaid .. MontreaL 

Thoe< Lewis .........................  Hamilton. 

J.  Graham Petarboro. 

R.  P.  Fink Bath. 

Jamea  Fraasr . — .. — ........  Pleastarfflc Somsnet 

Wm.  Matthew  Panl RoMln. 

Sylvester  Rhycard St  1 

James  Bums  .... .^ ............. .. 

DanL  C.  Gunn Hamilton. 

HtrmmShaw Ttmnaend. 

Alex.  Caven Stratford. 

Wm.  MoUay  k  Jaa.  Motl^ BowmanvfUe. 

A.MerHU  A  Go. Quebec 

Wm.  Watson Torontow 

Black  A  Bonner .. ..  Mon  tnsaL 

George  Ooldengh .'.. .. .. .. .. ..  Ayr. 

John  M.  Smith  «.. Mono. 

Bowmant  A  Helna Berlin.    * 

George  May Tare. 

Edward  Long tt  MaryV. 

Thoc  Dechene Quebec 

Chaa.  Roe London. 

Alex.  Douglass Southampton. 

JacL.  Williams London. 


APPOINTMENTS  TO  OFFICE. 


SURROGATE  CLERK. 
SIR  JAMES  LUKIN  ROBINSON,  Baitmet,  of  Oi«oods 
Ball,  Barristerat-Law,  to  bs  Snrragata  Clerk,  under  the  pro- 
visions of  the  chapter  1ft,  OonsoUdated  Statutes  of  Upper 
Canada.    (Gaaetted  Mai«h  4, 186S.)| 

COUNTY  ATTORNET. 

EDWARD  TAYLOR'  DARTNELL,  of  Oigonde  Hall,  bq., 

Barriat«r«t-Law,  to  be  Clerk  of  the  Peaee  and  Crown  Omnty 

Attorney,  for  the  United  Countlea  ot  PrsMott  and  EiusaiL 

(tiaie  ted  March  4, 1806.) 


CORONER. 

GEORGE  a  M0M4NU8,  Esq,  M.D.,  Asaodato  Coroner, 
County  of  Simooei   (Gaaettod  March  18, 1866.) 
NOTARIES  PUBUa 

GEORGE  AIREY  KIRKPATRICK,  of  Kingston,  £«]., 
Barrlstor«t-Law,  to  be  a  Notary  Publle  In  Upper  Caosda. 
(Gasetted  March  4, 1866.) 

SAMUEL  BICKEBTON  HARMAN,  ot  Tbrooto,  Esoulra, 
to  be  a  Notary  PubUe  in  Upper  Canada.  (Qaaetied  March 
4, 1865.) 

ARTHUR  MANDEVILLE  RICHARDS,  of  ainton,  to  bs 
a  Notary  PubUe  In  Upper  Canada.   (Gaietted  March  4, 1805.) 

HUGH  McKENS!tE  WILSON,  of  Brantfcrd  Baq.,tobea 
Notary  Public  In  Upper  Canada.    (Gaietted  March  4, 180S.} 

JOH!i  M.  BRUCE,  of  Hamilton,  Bsq.,  Barrlstorat  Uw, 
to  be  a  Notary  PubUo  in  Upper  Canada.  (Gasetted  March 
18, 1866.) 

JAMliS  SWIfTS,  of  Klngtlon,  Ksqulra,  to  be  a  Notaiy 
Public  in  Upper  Canada.    (Gaisttad  Match  18, 1866.) 


TO  COBBB8PONDENTS. 


"  Glsu  SnooHB  Drrmoir  OooBf  Oo.  Luroouf,"  **  ScrnAb 
Biiumi,**  In  <mr  nert. 
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DIARY   FOA    MAY. 


1.  KflB  .. 

7.  SUS  » 
14  PUN  .- 
U.  Mob  ... 
17.  Wed«. 
19.  Frid.... 
SO.  fiat  ... 
£L  SUN- 
2  .  Hud  .. 
23.  Tom... 
54.  Wed ... 

56.  Tban.. 
28l  Prid..» 

57.  Sat  .... 
28.  8U.V  - 
91.  Wed... 


SL  PkOip  tmd  au  Jamea. 
3rd  Skmdajf  after  Suter. 
4M  Strndajt  o/br  Eiuter. 
EASTBR  TKRH  beglai. 
Lut  daf  for  mitIm  for  Onmty  Oonrl 
Paper  Daj  Q.  B.  New  Trial  D»j  G.  P. 
~      ~~     New  Trial  Day  Q.B. 


Paper  Day  0.  P. 
BogaHon. 
Paper  ^ly  Q.  B. 
Paper  Day  G.  P. 
Paper  Day  Q.  B. 
Paper  Da  •  C.  P. 


New  TrW  Day  C.  P. 

New  Trial  Day  a  B. 

New  Trial  Day  G.  P.    Qoeen'i 

Atceiuiim,  [Birthday. 

New  Trial  Day  Q.  B. 
Easter  T^nn  anda.    Declare  for  Oonnty  Caart 
iM  SuiKUijf  o/iEer  J$a(mtitm. 
Laat  day  for  Ooart  of  R»tIi>Iod  fln.  to  rer.  A.  Kl. 
[and  for  Goonty  Ooart  to  rerlae  Tp.  Roll. 


NOTICE. 

Owmff  tB  the  eery  lorpe  demand  for  tki  Law  Joamal  cnmI 
Local  Oourta*  Qaiette,  nhaaibart  <w4  dmirii^  fo  takt  both 
f^iUieatiamt  art  partSadarly  reipiefted  at  onet  to  rdum  Uu 
back  fi«ai6en  of  that  one  for  »MM  ttey  dn  noC  wUK  to 


ibc  ^0^1  i&imli%' 
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MAY»  1865. 

UNAUTHORISED  SURVEYS. 

It  m%ht  naturally  be  supposed,  that  when 
a  suireyor  is  appointed  by  goTernment  to 
nmrey  and  establish  a  concession  line,  there 
woald  be  no  fear  of  such  a  survey,  or  a  title 
foonded  thereon,  being  disturbed  or  even 
questioned.  The  case,  however,  of  Cooper  v. 
WelJhankM,  reported  in  14  U.  C.  C.  P.  864, 
should  be  a  warning  to  municipalities  (o  be 
exceedingly  careful  in  matters  affecting  sur- 
veys, as  in  every  other  case,  to  act  exactly  as 
directed  by  any  statute  that  may  be  passed  for 
th^  guidance,  or  in  which  their  duties  have 
been  laid  down. 

It  is. provided  by  the  Consolidated  statutes 
of  Upper  Canada,  cap.Od,  and  the  Consolidated 
fititutes  of  Canada,  cap.  77.  (12  Via  cap.  85, 
Aod  18  Via  cap.  88)  **  that  where  some  of  the 
concession  lines  or  parts  of  concessions  were 
not  run  in  the  original  survey  or  have  been  obli- 
tented,  the  corporation  of  any  township  may 
sdopt  a  resolution  on  application  of  one  half 
the  resident  landholders  to  be  affected  thereby, 
that  it  is  desirable  to  place  stone  or  other  du- 
rable monuments  at  the  firont  or  at  the  rear, 
or  at  the  front  and  rear  angles  of  the  lots  in  any 
ooaoession  or  range,  or  part  of  a  concession  or 


range  in  their  township,  and  may  make  appli- 
cation to  the  Governor,  requesting  him  to 
cause  any  line  to  be  surveyed,  and  marked  by 
permanent  stone  boundaries  under  the  direc- 
tion and  order  of  the  Commissioner  of  Crown 
lands,  in  the  manner  prescribed  by  the  act 
respecting  the  survey  of  lands,  and  that  the 
lines  or  parts  of  lines  so  surveyed  and  marked 
shall  thereafter  be  the  permanent  boundary 
lines  of  such  concession  or  parts  of  conces- 
sions to  all  intents  and  purposes  whatever.*' 

Acting  in  supposed  compliance  with  these 
statutes,  an  application  was  made  to  a  town- 
ship municipality  in  the  following  form,  ^*we 
the  undersigned  freeholders,  in  the  second  and 
third  concessions  south  side  Black  River,  west 
of  Point  Travers,  in  Marysburgh,  beg  to  ask 
your  honourable  body  to  petition  government 
to  send  a  surveyor  to  establish  the  concession 
line  according  to  law,  between  the  second  and 
third  concessions,  commencing  at  the  town- 
ship line  running  towards  South  Bay,  and  by 
complying  with  this  request  your  petitioners 
in  duty  bound  will  ever  pray.'' 

On  the  receipt  of  this  the  corporation,  "r*- 
$ohed, — ^That  in  accordance  with  the  18  Vic, 
cap.  83,  sec  8th,  and  the  prayer  of  the  peti- 
tion of  a  minority  of  the  householders  to  be 
affected  thereby,  that  there  be  a  survey  made 
between  the  second  and  third  concessions 
tfouth  of  Black  River,  from  the  township  line, 
Athol,  to  lot  number  one  in  the  third  conces- 
sion of  Marysburgh." 

The  corporation  subsequently  petitioned  the 
Governor  to  have  the  survey  made,  whereupon 
the  Commissioner  of  Crown  lands  gave  instruc- 
tions to  a  surveyer  to  make  the  required  sur- 
vey, which  he  did,  and  reported  the  same  to 
the  Commissioner. 

The  question  came  before  the  court  in  an 
action  of  ejectment,  as  to  whether  the  line  so 
laid  down  by  the  government  surveyor  should 
or  should  not  govern.  It  was  contended  for 
the  plaintiff  that  the  survey  was  under  the  au- 
thority of  the  Commissioner  of  Crown  lands, 
and  that  it  was  correctly  made  and  was  con- 
clusive. It  was,  on  the  other  hand,  proved 
by  the  defendant,  that  over  half  of  the  ten 
persons  who  signed  the  application  to  the  cor- 
poration for  the  survey,  had  no  deeds  for  their 
lands,  and  that  eleven  or  twelve  freeholders 
who  would  be  affected  by  the  survey  had  not 
signed  the  application,  but  of  these  last,  four 
did  not  come  to  the  line  although  they  lived 
in  the  second  concession ;  and  it  was  there- 
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fore  contended  that  the  survey  was  unautho- 
rised, because  it  was  not  applied  for  by  the 
resident  landholders,  but  by  freeholders  who 
were  not  described  as  resident ;  that  half  did 
not  apply  for  it,  or  profess  to  apply  for  it,  and 
that  the  prayer  of  it  is  not  in  the  tenns  of  the 
statute.     It  was  also  eontended  that  the  reso- 
lution of  the  corporation  was  defectiye  in  its 
statements,  and  did  not  request  that  to  be 
done,  which  the  statute  authorised  to  be  done, 
and  that  the  survey  was  not  therefore  binding. 
The  judgment  of  the  court  was  in  &vour  of 
the  defendant,  against  the  claim  of  the  plaintiff 
who  had  acted  on  the  &ith  of  Ihe  proceedings 
taken  by  the  township : — "  When  a  survey  of 
this  kind  has  been  performed,  the  court  will 
presume  that  every  thing  which  was  done  had 
been  rightly  done,  until  the  contrary  shall  ap- 
;  pear.    Here  we  have  before  us  evidence  to 
show  that  the  application  for  this  survey  was 
made,  not  by  one  half  the  resident  landholders 
to  be  affected  by  the  survey,  but  by  Unfree- 
.  holders^  over  half  of  whom  had  no  deeds  for 
their  lands,  and  that  eleven  or  twelve  freehol- 
ders, who  would  be  affected  by  the  survey, 
were  not  parties  to  the  application.   The  ap- 
plication itself  does  not  describe  the  applicants 
.  as  resident  freeholders,  and  does  not  allege  the 
want  or  obliteration  of  the  original  concession 
.line,  or  pray  for  the  placing  of  monuments  at 
•  any  of  the  angles  of  the  lots.    The  resolution 
-of  the  corporation  describes  them  as  a  m^o- 
rity  of  the  householders  to  be  affected  thereby 
jioi  as  one  half  of  the  retident  landholders, 
and  does  not  speak  of  placing  stone  monumenta 
In  the  absence  of  such  an  application  and  such 
A  resolution  as  the  statute  requires  to  autho- 
jrize  an  application  to  the  government  to  cause 
.a  survey  like  the  one  before  us  to  be  made,  we 
.think  this  survey  was  unauthorized.*' 


FALSE  PRETENCES. 

(  ConHnutdfrom  page  52.) 
In  continuation  of  this  subject,  there  are 
•  other  bank  note  cases  that  may  be  added  to 
^hose  noted  in  last  number. 

In  the  year  1851,  "The  Old  Bank,  New 
Port,  Monmouthshire,'*  stopped  payment  In 
1857,  a  person  well  knowing  this,  gave  in  ex- 
change for  the  sum  of  £5  a  promissory  note 
•of  the  Old  Bank,  stating  that  the  note  was  a 
good  one.  He  was  prosecuted  for  obtaining 
£5  by  false  pretences ;  and  it  was  held  that 
he  was  properly  convicted  of  the  offence. 


In  another  case  on  an  indictment  for  ob- 
taining money  by  falsely  pretending  that  ih« 
promissory  note  of  a  bank  that  had  stopped 
payment  by  reason  of  bankruptcy,  was  a  good 
and  valuable  security  for  the  payment  of  the 
amount  mentioned  in  it,  and  was  of  that  value ; 
it  was  held  not  to  be  necessary  to  prove  the 
proceedings  in  bankruptcy.  That  it  was  suf- 
ficient to  prove  the  time  when  the  bank  stop- 
ped payment,  and  that  cash  could  not  be  ob- 
tained for  the  note  on  its  being  presented  for 
payment  at  the  place  where  it  was  made 
payable. 

*'  Tricks  of  Trade,''  as  they  are  called,  come 
within  the  grasp  of  this  branch  of  the  crim- 
minal  law,  as  will  be  seen  by  a  selection  from 
adjudged  cases  which  we  subjoin.  Thus  an 
indictment  for  false  pretences  was  held  to  be 
sustained  by  evidence  that  the  prisoner  had 
sold  to  the  prosecutor  blacking  which  he  as. 
sorted  to  be  ''  Everett's  Premium,"  and  which 
bore  a  lable  nearly,  but  not  precisely,  imitat- 
ing Everett's  lables,  the  said  blacking  not  be- 
ing Everett's  blacking,  but  a  spurious  manu. 
factureofhis  own. 

Upon  an  indictment  for  a  similar  offence,  it 
was  held  that  the  prisoner  could  properly  be 
convicted  of  the  charge  on  the  following  facts, 
viz :  The  prisoner  after  agreeing  with  the 
prosecutor  to  sell  and  deliver  coal  at  a  cer- 
tain price^  iUsely.and  %audulently  pretended 
that  the  quantity  which  he  delivered  was 
eighteen  cwt,  he  knowing  it  to  be  fourteen 
cwt  only,  and  thereby  obtained  an  additional 
sum  of  money  from  the  prosecutor. 

There  is  also  a  very  important  case  on  de- 
livering short  weight  An  indictment  charged 
the  defendant  with  attempting  to  obtain  money  * 
from  certain  giutrdians  ot  the  poor  by  finlsel  j 
pretending  to  the  relieving  officer  that  he  had 
delivered  to  certain  poor  persons  certain  loaves 
of  bread,  and  that  each  loaf  was  of  a  certain 
weight  The  evidence  was,  that  the.  dden- 
dant  had  contracted  to  deliver  loaves  of  the 
specified  weight  to  any  poor  persons  bringing 
a  tidcet  from  the  relieving  officer,  and  that  the 
duty  of  the  defendant  was  to  return  these 
tickets  at  the  end  of  eadi  week,  together  with 
a  written  statement  of  the  number  of  loaves 
delivered  by  him  to  the  paupers ;  whereupon 
he  would  be  credited  for  that  amount  in  the 
relieving  officer's  books,  and  the  money  would 
be  paid  at  the  time  stipulated,  namely  at  the 
end  of  two  months  from  a  day  named.  The 
defendant  having  delivered  loaves  of  less  than 
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the  specifled  weight,  retorned  the  tickets  and 
obtuned  credit  in  account  for  the  loaTes  so  de- 
livered ;  but,  before  the  time  for  the  payment 
of  the  money  arrired,  the  fraud  was  discovered. 
It  was  h^d  that  this  was  a  case  within  the 
statute  against  fidse  pretences,  because  the  de- 
fendant hjtd  been  guilty  of  a  fraudulent  state- 
ment of  an  antecedent  fret,  and  had  not  merely 
sold  goods  to  .he  prosecutor  upon  a  misrepre- 
sentation of  weight  or  quality;  and  it  was 
held  also  that  alUiough  the  defendant  had  only 
obtained  credit  on  aeoount^  and  could  not  there- 
fore be  convicted  of  the  complete  offence  he 
might  be  convicted  of  an  attempt  to  obtain 
money  by  having  done  all  that  depended  on 
him  towards  obtaining  it 

Mere  exaggeration  or  puffing  of  goods  in  the 
case  of  a  bargain,  is  not  a  &Ise  pretence  within 
the  meaning  of  the  statute ;  but  a  wilfiil  mis- 
representotion  of  a  definite  fact  with  intent  to 
defraud,  is  a  false  pretence  indictable  under 
the  statute :  as  where  a  seller  represents  the 
qoanty  of  coals  to  be  fourteen  cwt,  whereas  it 
is  only  eight,  but  so  packed  as  to  look  more ; 
or  where  the  seller  by  mancBuvering  continues 
to  pass  off  tasters  of  cheese  or  butter  rs  if  ex- 
tracted from  the  cheese  or  firkin  offered  for 
sale,  whereas  it  is  not;  and  a  false  and  frau- 
dulent statement  to  a  pawn-broker,  that  a 
diain  offered  as  a  pledge  is  silver,  is  also  indic- 
table as  a  false  pretence,  if  money  is  thereby 
obtained.  But  if  the  prosecutor,  when  he  par- 
ted with  his  money,  knew  the  representation 
to  be  false,  the  indictment  cannot  be  sustained. 
(To  he  continued,) 


CONFESSION  OF  DEBT  BEFORE  ACTION 
BROUGHT. 

The  llTtfa  section  of  the  Division  Court  act 
aathorises  the  derk  or  bailiff  of  a  court  to  take 
a  confession  or  acknowledgment  of  debt  h^oro 
as  well  as  after  a  suit  commenced, and  judgment 
rendered  on  the  confession  will  be  as  binding 
in  one  case  as  in  the  other,  provided  the 
nqiurements  of  practice,  to  prevent  such  judg- 
ments by  confession  before  suit  being  perverted 
to  fraudulent  ends,  are  complied  with.  As  the 
itTing  of  time  or  expense  may  make  it  expedient 
iu  sooM  eases  to  obtain  a  debtor's  oonfession 
without  waiting  to  sue  out  a  summons  we 
would  briefly  direct  attention  to  provisions  of 
Hole  31  regulating  the  practice : — 

Ist  Every  confession  or  acknowledgment  of 
debt  taken  before  sint  commenced  must  show 


ih^ein  at  by  etatemmt  attaehed  thereto  at 
the  time  of  taking  thereof  the  partioulars  of  the 
claim  or  demand,  for  which  it  is  given,  with 
the  same  fitness  and  certainty  that  would  be 
required  if  the  claims  were  sued  on  in  the 
ordinary  method. 

Two  methods  are  indicated  by  which  the 
particulars  are  to  be  shown.  The  former  is 
the  better,  namely,  to  show  the  particulars  in 
and  as  part  of  the  confession,  thus  taking  the 
ordinary  form  of  confession  as  a  guide  after 
inserting  the  sum  confessed  add,  if  on  a  pro- 
missory note,  *^  Upon  a  promissory  note  for 

the  sum  of  — ^ —  dated  the day  of  — , 

18 — J  made  by  me  and  payable  to  the  plaintiff 

months  after  date,**  (describing  the  note 

accurately)  or  if  on  an  open  account,  say  upon 
the  following  account,  namely.  Then  insert 
the  account  in  detail,  and  so  for  any  debt 
describing  the  nature  thereof.  The  conclusion 
of  the  confession  will  be  the  same  as  in  the 
ordinary  form.  If  it  is  found  more  convenient 
to  attach  a  statement  of  claim  to  the  confession, 
it  must  be  made  out  and  attached  at  the  time 
of  the  execution  and  should  be  referred  to  by 
inserting  after  the  amount  in  the  confession 
something  to  the  following  effect :  "  The  par- 
ticulars of  the  claim  or  demand  for  which  this 
confession  is  given  is  signed  by  me  and  hereto 
attached.** 

2nd.  The  application  for  judgment  in  every 
such  confession  must  be  made  to  the  judge  at 
a  sitting  of  the  court  within  three  calendar 
months  after  the  same  is  so  taken,  or  at  the 
sitting  next  after  the  expiration  of  the  period 
named.  If  not  so  made  the  plaintiff  or  his 
agent  must  file  with  the  confession  an  affidavit 
that  the  sum  confessed  or  some  and  what  part 
thereof  reniains  justly  due,  otherwise  the 
judge  will  not  grant  the  application  for  judg- 
ment. 

If  the  defendant  be  in  at  all  embarrassed 
circumstances  the  prudent  course  for  a  plaintiff 
is  to  apply  for  judgment  with  as  little  delay  as 
possible.  The  clerk  will  not  of  course  issue 
execution  upon  the  judgment  entered  unless 
directed  by  the  plaintiff. 

8rd.  It  is  important  to  remember  that  the* 
Application  is  restricted  to  a  particular  court 
division,  namely,  that  in  which  the  confession 
was  given.  The  words  of  the  rule  are  as 
follows :  **  And  applications  for  judgment  shall 
be  made  at  a  court  holden  for  the  division 
wherein  the  oonfession  or  acknowledgment 
was  taken.** 
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Unless  plaintiffs  themselvos  are  thoroughly 
acquainted  with  the  practice  it  will  be  adyisable 
to  have  the  confession  executed  before  the 
dcrk,  who  will  always  hare  the  necessary 
forms  before  him,  rather  than  the  bailiflEl 
Moreover  in  such  cases  the  papers  are  at  once 
to  be  placed  in  the  possession  of  the  clerk 
ready  to  be  presented  to  the  judge  at  the  next 
sittings  of  the  court 


FRENCH  SMALL  DEBTS  COURTS. 

A  correspondent  of  one  of  the  English  law 
periodicals,  writing  from  France,  enclosed  an 
"invitation"  to  attend  the  "Juge  de  Paix," 
which  appears  to  be  an  equivalent  there  for 
the  much  less  courteous  County  Court  sum- 
mons in  England,  or  the  Division  Court  sum- 
mons here ;  he  also  remarks  upon  the  polite- 
ness of  the  language,  so  characteristic  of  the 
French  nation,  and  wherein,  by  the  way, 
we  might  "take  a  leaf  out  of  their  book." 
The  following  is  the  translation  which  is  given 
of  the  document : 

Coonty  Court  of  the  Canton  of,  ^c., 
21st  January,  1865. 

To  Mr.  A,,  resident  at ,  at  the  house  of 

Mr.B. 

In  the  name  of  His  Honor  the  Judge  of  the 
County  Court  of,  Ac. 

You  are  invited  to  attend  at  the  sitting  of  the 
Court  in  the  Town  Hall,  on  the  28rd  January, 
1866,  at  10  o'clock,  a.m.,  to  be  heard  upon  a  ques- 
tion which  concerns  you.  In  the  matter  of  a  plaint 
of  Mr.  C,  resident  at,  Ac,  for  money  due  on 
account  stated. 

It  concludes  with  the  signature  of  the  officer, 
Ac,  and  an  2f,B,  to  bring  the  **  invitation " 
with  him  to  Court 

SELECTIONS. 

POLICE  BLUNDER. 

Another  police  blunder,  which  almost 
throws  the  Shrewsbury  escapade  into  the 
shade,  has  just  been  perpetrated.  We  learn 
from  the  ManchMter  Examiner  that  on  Sunday 
•night  a  gentleman  named  Crum,  an  officer  in 
the  army,  who  had  been  staying  at  Scarbor- 
ough, and  who  arrived  in  York  on  Monday  miorn- 
ing,  was  apprehended  at  one  of  the  principal 
hotels  in  that  city,  charged  with  having  forged 
a  cheque  for  £1,500,  on  a  bank  in  Buxton. 
One  of  the  inspectors,  named  Hodson,  had  a 
wan  ant  for  the  apprehension  of  a  man 
named  Temple  Morris,  and  he  arrived  at  a 
ate  hour  on  Saturday,  after  which  he  received 


information  that  a  gentleman,  who,  it  was 
supposed,  was  the  offender,  had  arrived  in  the 
town.  Inspector  Hodson  immediately  watted 
upon  Captain  Crom,  and  told  him  that  he 
held  a  warrant  for  his  apprehension  on  a 
charge  of  forgery.  Mr.  Cram  told  the  police- 
man that  he  was  mistaken,  and  after  inform- 
ing him  that  he  was  a  nephew  to  Messrs. 
Crum,  merchants,  Moseley-street,  Manchester, 
told  him  and  a  policeman  who  accompanied 
him  that  they  might  search  his  portmanteau 
(in  which  were  his  regimentals),  his  card-case, 
and,  as  he  said,  "  the  whole  or  his  letters,"  if 
they  liked.  However,  the  local  "  Dogberry s" 
declined  to  do  this,  and  the  constable,  exhibit- 
ing the  handcuffs,  told  him  that  if  he  did  not 
go  with  them  by  the  next  train,  he  would 
have  them  applied  in  a  manner  that  h^  would 
not  approve.  Mr.  Crum,  acting  upon  the  ad- 
vice or  some  gentlemen  who  were  present, 
but  who  were  unknown  to  him,  consented  to 
go  Quietly,  whereupon  he  was  removed  from 
York  to  Buxton,  and,  on  being  confrcmted 
with  the  bankers  in  the  morning,  they  im- 
mediately stated  that  the  police  were  mis- 
taken. The  gallant  officer  was  released  from 
custody. 

It  is  said  that  legal  proceedings  are  con- 
templated. We  sincerely  trust  so. — Solieiiors' 
JournaL 

A  QUAKER  JURYMAN. 
We  have  all  heard  the  story  of  the  Quaker 
who  refused  to  take  off  his  hat  in  the  presence 
of  Charles  the  Second,  but  we  hardly  expected 
to  find  in  the  present  day  anyone  so  foolish  as 
to  make  himself  a  martyr  to  the  principle 
invoked  in  that  objection.  At  Hereford 
Assizes,  last  week,  one  of  the  jurvmen  on 
entering  the  box  omitted  to  take  off  his  hat, 
and  insisted  on  retaining  it  after  Baroo  Pigott 
had  requested  its  removal.  The  gentleman 
said  that  uncovering  the  head  was  an  honour 
which  he  considered  due  to  God  only,  and 
stated  that  members  of  the  Society  of  Friends 
were  allowed  to  wear  their  hats  in  most  of  the 
courts  of  justice  in  England.  A  fine  of  forty 
shillings  was  inflicted  on  this  ill-advised 
individual,  and  he  was  ordered  to  leave  the 
jury-box,  as  the  judge  did  not  consider  him  a 
proper  person  to  sit  there. — Solicitors*  Journal. 


The  PalUmaU  OazeUe  states,  but  we  doubt 
the  accuracy  of  its  information,  that  **  the  fol- 
lowing litUe  scene  is  authentic,  and  might,  if 
necessary,  be  described  with  all  due  particu- 
lars of  name  and  place."  A  prisoner  at  one 
of  our  criminal  courts  was  convicted  of  an 
outrageous  crime.  The  judge  began  to  sen- 
tence him  with  the  usual  sermon,  in  manner 
and  form  following : — Judge :  "  Prisoner  at 
the  bar,  you  stand  convicted  of  a  most  abomi- 
nable crime,  one  equally  brutal  and  ogwardly ; 
you—."  Prisoner:  "Ow'much?"  Judge: 
"  Eight."  Whereupon  without  more  ado  .the 
prisoner  was  removed,  and  the  officer  of  the 
court  recorded  sentence  of  eight  years'  penal 
servitude.— i&2u;itor«'  Journal  and  Reporter. 
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MAGISTRATES,  MUNICIPAL  & 
COMMON  SCHOOL  LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

MAaiBTSATB.— Aonov  AGAnrn. — RirvsAL  to 
ACOKPT  Bail. — ^Where  a  defendsnt,  a  Jastioe  of 
the  Peace^  bad  laid  an  iDformation  before  ano- 
ther magistrate  against  tbe  plaioUff,  wbo  was 
thereupon  arrested  nnder  the  said  magistrate's 
warrant,  and  on  an  examination  was  oommitted 
for  trial  on  a  farther  warrant  issued  by  the  same 
magistrate,  wbioh  turned  out  to  haTe  been  illegal 
or  Toid,  and  subsequently  imprisoned  under  it, 
the  defendant  and  the  other  magistrate  baTing 
refused  to  admit  bim  to  bait, 

Held^  in  an  aodon  of  trespass  by  the  plaintiff 
against  tbe  defendant,  obargiog  him  witb  the  ar- 
rest and  imprisonment,  that  in  the  absenoe  of 
any  eridenee  that  the  defendant  bad  directed  tho 
officer  to  take  tbe  plidntiff  to  prison,  or  bad  in- 
fluenced tbe  other  magistrate  in  sending  bim 
there,  or  that  tbe  officer  was  present  when  the 
defendant  and  tbe  other  magistrate  declined  to 
take  bail,  and  said  they  would  send  tbe  plaintiff 
to  prison  ;  or  tbat  he  e?en  knew  that  the  defen- 
dant had  said  anything  about  it,  the  mert  refusal 
by  tbe  defendiint  to  admit  tbe  plaintiff  to  bail, 
was  not  eridenee  to  go  to  tbe  jury  that  tbe  de- 
feodant  authorised  the  illegal  arrest  and  impri- 
Booment  of  tb«  plaintiff,  and  a  nonsuit  was, 
therefore  ordered  to  be  entered.  (MeKinlep  t. 
Jfvfmf,  15  U.  0.  C.  P.,  280.) 


PUBCHASn  OT  PVBLIO   ROADS    FROM    GOTBBH- 

xsiT  BT  CouHTT  CouHcrL. — The  county  coun- 
cil of  any  municipality  has  power,  under  Coo. 
Stats.  U.  C,  cap.  54,  sec.  226,  to  contract  with 
the  goTcmment  for  the  purcbase,  at  a  price  be* 
yomf  $20,000,  of  any  public  works,  roads,  &c., 
in  Upper  Canada,  and  to  issue  debentures  for  tbe 
payment  thereof  in  twenty  years,  without  a  by- 
law being  passed  to  authorise  tbe  same. 

SembU,  that  if  it  bo  thought  desirable  to  pass 
snch  a  by-law  it  need  not  be  first  submitted  to 
the  ratepayers  for  their  assent  thereto. 

Con.  Stats.  C,  cap.  28,  sec.  76,  specially  au- 
thorise the  sale  to  any  municipal  council  by  the 
gotemment  of  tbe  public  roads  lying  beyond  tbe 
limiu  of  such  municipality,  (/a  re  O'Neill  v. 
Corporation  of  York  and  Peel,  15  IT.  C.  C.  P..  249. 


MaOISTBATS. — PBOPBBTTQUALinOATIOH— In  a 

penal  action  against  defendant  for  acting  as  a  Jus- 
tice of  the  Peace  without  sufficient  property  qua- 
lification, wbero  tbe  •▼Idence  offered  by  plaintiff 
u  to  the  Talne  of  tbe  land  and  premises,  on  wbicb 


defendant  qualified,  was  Tague,  speculatiTO,  and 
InoonclusiTe,  one  of  tbe  witnesses,  in  fact,  bAving 
afterwards  recalled  bis  testimony  as  to  the  Talue 
of  a  portion  of  the  premises,  and  placed  a  higher 
estimate  upon  it,  while  tbe  eridenee  tendered 
by  tbe  defendant  was  positiTO,  and  based  upon 
tangible  data  :^ 

Hel4,  {A,  Wilson  J.  diseentiente)  that  the  jury 
were  rightly  directed,  **  that  they  ought  to  be 
ftilly  satisfied  as  to  the  Talne  of  the  defendant's 
property  before  finding  for  the  plaintiff;  that 
they  should  not  weigb  the  matter  in  scales  too 
nioely  balanced ;  and  that  any  reasonable  doubt 
sbould  be  in  faTOur  of  tbe  defendant.*'  {Squire 
qui  tarn  t.  Wilson^  15  U.  C.  C.  P.,  284.) 


Obstbvotixo  HiQHWATS.— Eyidbxcb  or  Db- 
DiOATioH. — Where  tbe  defendant  was  coori^ted 
under  an  indictment  charging  him  witb  baring 
obstructed  a  **  highway  "  on  eridenee,  which  as^ 
reported  to  tbe  court,  did  not  show  that  the  al- 
leged highway  had  been  established  by  a  plan 
filed  or  signed  by  tbe  owners  of  the  adjoining  lots, 
or  by  the  general  user  of  the  public,  it  baring 
been  used  by  one  or  two  persons  only  for  a  short 
time,  or  that  any  dearly  defined  portion  of  land 
bad  l>een  marked  off  and  used :  but  there  ap- 
peared to  haTO  been  merely  an  open  space  not 
bounded  by  posts  or  fences,  OTcr  'which  the 
owners  of  tbe  adjoining  land  had  been  in  tbe  ha- 
bit of  passing  in  the  carriage  of  goods,  wood, 
&c.,  to  the  rear  of  tbe  premises ;  HtM  that  there 
was  not  sufficient  eridenee  of  dedication  to  sup- 
port thecon?iction,  which  was,  tberefore,  ordered 
to  be  quashed.  (l%e  Queen  t.  Ouelleite,  15  U.  C. 
C.  P.,  260.) 

Lbasb  or  Mabkbt  Fbbs.— Obstbuotion  or 
Mabkbt.— TBHAMTor  CoBPOBATiOM.--Where  the 
defendants  leased  to  plaintiff  tbe  market  fees  of 
wood  market  established  in  one  of  the  public 
highways  of  tbe  city,  coTonanting  against  their 
own  interference,  or  that  of  any  one  by  their  li- 
cense, with  tbe  coUectson  of  said  fees,  baring 
upwards  of  twenty  years  prerionsly  passed  a  by- 
law, recognising  with  certain  restrictions,  the 
right  to  deposit  materials  for  building  purposes 
on  the  highways  of  tbe  city,  and  subsequently 
demised  certain  premises  adjoining  the  market 
to  one  M.,  who  obstructed  a  portion  of  the  same 
witb  building  materials;  in  an  action  by  the 
plaintiff  against  the  defendants  on  their  implied 
corenant  for  undisturbed  collection  of  sa^d  fees, 
and  charging  a  wrongful  lioense  to  H.  to  obstruct 
said  market:  Held,  that  such  action  was  not 
maintainable;  that  tbe  by-taw  was  one  whfcb 
tbe  defendants  bad  authority,  witb  a  ^iew  to 
public  improyemeot  and  oonTenlence,  to  pass, 
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and  that  the  plaintiff  must  be  taken  to  haTe  been 
cognisant  of  it  ivhen  he  became  their  tenant ; 
that  M.  might,  irtthont  the  license  of  4he  defen- 
dants, hare  oocapied  a  reasonable  portion  of  the 
highway,  the  by-law  apparently  merely  restrict- 
ing, without  expressly  conferring,  the  right  of 
occnpation ;  that  the  market  being  fixed  on  a 
pnblio  highway,  which  is  pnmA  faeit  for  pnipo- 
ses  of  pnblio  trsTel,  the  exercise  of  the  rights  in- 
cident to  finch  market  must  be  sabordtMte  to 
the  primary  and  prindpal  pnrposes  of  the  high- 
way ;  that  there  was  no  such  implied  coTenant 
for  qniet  enjoyment  as  the  plaintiff  asserted,  for 
there  coald  not  be  in  the  highway  any  snch  aV 
solnte  and  exclusife  enjoyment  as  he  claimed 
was  secured  to  him.  {Reynoldi  t.  The  Corporation 
oftht  City  of  Toronto,  16  U.  C.  C.  P.,  276.) 


SIMPLE  CONTBACTS  &  AFFAIRS 
OF  EVEBY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 
GASES. 
Insolvbkot. — ^Patmbnt  to  a  Partigulab  Cri- 
DiTOB.— 'FRADXfLBKT  PBirBRBNOB, — Where  R  deb- 
tor, on  the  ere  of  bankruptcy,  hands  o?er  to  a 
particular  creditor  assets  which  ought  to  be  dis- 
tributed amongst  all  his  creditors,  the  question 
of  whether  such  an  act  is  a  '*  fraudulent  prefer- 
ence,** is  one  of  fact,  and  should  be  left  to  the 
jury  to  decide  upon,  hsTiug  regard  to  all  the 
circumstances  of  the  case. 

A  spontaneous  payment  by  an  insolvent  is, 
primA  facie^  fraudulent ;  but  the  presumption  of 
fraud  may  be  rebutted  by  showing  any  circum- 
Btanoee  from  whence  it  may  be  inferred  that  the 
debtor  had  not  the  intention  to  defeat  the  opera- 
tion of  the  bankrupt  law,  but  was  actuated  by  a 
different  motiTe— e.  ^.,  by  the  desire  to  fulfil  a 
prefious  undertaking,  belicTed  to  be  peremptory 
to  pay  a  particnlar  creditor  on  a  particular  day. 
{BilU  T.  Smith,  18,  W.  E.,  407.) 


GuARANTBB. — A  guarantee  for  the  debt  or  de- 
fault of  a  third  person  must  contain  the  name  of 
the  person  to  whom  it  is  intended  to  be  a  gua- 
rantee, as  well  as  the  name  of  the  person  whose 
debt  or  default  is  guaranteed.  (  WiUianit  y.  Lake, 
2  £11.  &  £11.,  849.  ^ 

GoxTBAGT  roR  PUROBASB—RisK—FiEB — Where 
a  person  enters  into  a  binding  contract  for  the 
purchase  of  a  bouse,  so  strict  is  the  rule  that  pro- 
perty remains  at  the  sole  risk  of  the  purchaser, 
after  the  contract,  that  if  the  house,  being  pro- 


Tiously  insured,  is  bufnt  dowa,  the  ooatraot  be- 
ing silent  on  the  snbjeet,  the  parohaaer  bas  no 
right  to  the  policy  money.  (Poole  t.  Adanu,  12 
W.  R.,  688.) 


DiSTRBss. — Tbxdbr  OF  Bbxt. — Although 
where  a  bailiff  is  authorised  to  distrain  for  rent 
there  may  be  an  implied  authority  in  him  to  re- 
ceive the  rent  in  the  absence  of  the  landlord, 
yet  this  implied  authority  does  not  extend  to  the 
bailiff's  man,  who  happens  to  be  left  in  posses- 
sion of  the  distress.  Tender  to  the  bailiff's  man 
held  a  bad  tender,  the  bailiff  himself  being  within 
a  couTenient  distance,  and  being  authorised  to 
receiTC  the  rent.  (BouUon  t.  Reynolds,  2  £11.  & 
£11.  869. 


Dmtbbss.— -MODS  0/  Ebtet. — A  distress 
mede  by  getting  OTor  a  fence  from  an  aiyoining 
garden,  and  so  in  at  the  back  door,  which  was 
on  the  latch :  Eeld,  not  to  have  been  wrongfui 
EldHdge  y.  Siaey,  16  C.  B.,  N.  S.,  46& 


Laitdlord  and  Tbnant. — NuiSAHOB. — ^Where 
a  landlord  lets  premises  without  a  nuisance 
upon  them,  but  the  tenant  creates  one,  the  land- 
lord is  not  liable ;  but  if  there  be  a  nuisanoe  on 
the  premises  when  he  lets  them  or  relets  them, 
he  is  liable ;  and  the  fact  of  not  terminating  a 
tenancy  from  year  to  year  is  for  this  purpose 
equiyalent  to  a  reletting.  {Oandy  t.  Jubber, 
12  W.  R.,  626. 


Salb  or  Land. — Considbeation. — Where  a 
.sale  of  real  property  has  been  made  by  an  old 
infirm  and  ignorant  person,  without  the  assis- 
tance of  proper  ad? ice,  the  'sale  will  be  set  aside 
unless  the  purchaser  shows  that  fall  yalue  was 
giren.  {Baker  y.  Monk,  M.  R.;    12  W.  R.,  521. 


Contract  bt.  Wiyb. — The  implied  authority 
of  a  wife  living  with  her  husband  to  bind  him  by 
the  purchase  of  necessaries,  suitable  to  his  con- 
dition of  life,  is  a  mere  presamption,  which  may 
be  rebutted;  and  in  the  present  case  it  was  held 
that  the  implied  authority  of  the  wife  was  rebut- 
ted by  proof  that  he  had  forbidden  the  wife  to 
purchase  on  credit,  saying  he  would  supply  her 
with  money  or  with  goods ;  although  such  revo- 
cation of  authority  was  not  made  public.  Z><«- 
tintienU  Byles  J.,  who  considered  that  the  pri- 
yate  arrangement  between  the  bosbaad  and  wife 
could  not  aifeot  the  apparent  aatkori^  of  the 
wife.  Citing  JohnHon  y.  Summor  8  H.  4  N.  261. 
{Jolly  y.  Reei,  C  P. ;  10  Jur.,  N.  8..  810.) 
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TJFPSB  CAKADA  BSPOBTS. 


COMMON  PLEAS. 

IB^^rtei  iy  a.  X  TAKKOoaiiiR.  Bnq.,  M.A^  A»rrifl«iHc<- 
Xaw,  B^orUrtoOuVburL) 

BUCHAVAN  ET  AL.  V.  FrANK. 

BeU,  (bst  nodOT'  Om.  SUtt^  U.  G.  eh  32,  see.  STI',  a  the  riff 
ta  not  •otttled  to  pooiuhg*  nnlan  h«  attuatly  Uviet  the 
mmey  do*  uiutor  tfa«  writ  In  his  hand*;  Dotwitbstandliig 
that  in  eoii««qiMO0»  cf  tka  pr«Mun  exertMl  by  Mtrare  of 
hb  pntpartT  tb«  dehndint  htf  paid  or  otborwiM  Mttlad 
ttwdoM. 

[C.  P.,  H.,T^  «  Vic] 

r.  Ftrgmon  obtained  a  roje  nin  on  bahalf  of 
tiie  sheriff  of  Middkaox  oalliog  on  the  plaintiff 
to  shew  caoee  why  the  order  made  by  the  Chief 
Justice  of  this  eonrt  on  the  7th  of  Febmary  of 
the  prevent  year,  whereby  it  was  ordered  that 
the  said  sheriff  shoold  be  disallowed  all  poand- 
ftl^  elatmed  by  him  for  proceeding  on  the  writ  of 
firif^cioM  in  this  oanae,  shonld  not  be  rescinded, 
on  the  ground  that  the  sheriff  is  by  law  entitled, 
nnder  the  Circamstances,  to  the  said  ponndage, 
or  to  some  part  thereof,  and  to  tax  the  same 
agninst  the  plaintiff,  and  on  grounds  disclosed  in 
affidarils  and  papers  died. 

The  affiiavits  referred  to  shewed,  that  the 
sheriff  recetTod  an  ezecntion  against  the  defend- 
ant's goods  to  lery  for  debt,  interest  and  costs, 
$3,465  60 ;  that  the  sheriff  seiied  of  the  defend- 
ant's goods  sufficient  to  satisfy  the  amonot  of  the 
execution  ;  that  after  snch  seizure,  and  without 
any  sale  by  the  sheriff,  and  without  any  money 
haTing  been  paid  to  the  sheriff  by  the  defendant, 
or  made  by  the  sheriff,  the  plaintiffs  and  defend- 
ant arranged  the  claim  between  themseWes  ;  that 
the  sheriff  was  requested  to  render  a  bit  I  of  his 
fees,  which  he  did.  making  the  total  $103  64,  of 
which  the  ponodage  constituted  $96  64;  that 
the  bill  was  taxed  and  the  poundage  was  allowed 
to  the  sheriff;  that  the  arrangement  made  with 
the  plaiotiffti  by  the  defendant  waa  brought  about 
by  the  pressure  of  the  seizure  which  the  sheriff 
bad  made  upon  the  goods  so  taken. 

Downey  shewed  cause.— This  whole  question 
mast  be  determined  by  the  construction  to  be 
placed  upon  the  Con.  Suts.  V.  C.  ch.  22  ss.  270, 
271.  The  following  cases  shew  that  the  sheriff, 
in  such  a  ease  as  this,  is  not  by  that  statute  en- 
titled to  poundage,  but  only  to  such  remunera- 
tion in  the  stead  of  poundage  as  shall  be  specially 
awarded  to  him:  Wintert  w.  The  Kingitton  Per- 
VMtunt  Building  Society^  Chy.  Cbamb.  Rep.  276  ; 
1  U  C.  L  J.  N.  8.  107 ;  GilUtpit  ▼.  Shaw,  10 
U.  C.  L.  J.  100. 

Rohtrt  A.  liarrtMon,  with  him  Feryiuou^  sup- 
peried  the  rule. 

The  statute  shonld  not  be  so  rigidly  construed 
as  it  has  been :  the  eheriff  should  recei?e  his 
poundage  aft^r  a  levy  has  been  made ;  and,  if 
necessary.  seeHon  271  should  bo  read  as  appli- 
cable only  to  eases  where  there  ara  different 
writs  of  execution  in  the  hands  of  different 
sheriffs,  which  would  be  giving  effect  to  the  pre- 
vious law  when  it  is  clear  no  change  was  intended 
by  the  consolidation,  and  would  harmonise  the 
two  seotioBS  of  tha  statute : 

Akhm  T.  WtlU.  6  T.  R.  470;  Chapman  ▼. 
JSswfly,  8  M.  &  W.  249;  M<frri$  itoLy,  BouUon, 


2  Chamb.  Bep.  U.  C.  60  Thomas  ▼.  Cotton,  12; 
U.  C.  Q  B.  148 ;  Brown  t.  Johnston,  6  U.  C. 
L.  J.  17 ;  Walker  t.  Fairiuld,  8  U.  C.  C.  P.  76 ; 
Maes  T.  iTarrie,  81  L.  J.  C.  P.  861,  8.  C  12  C.  B. 
N.  S.  560;  ColU  ▼.  Coat€%  11  A.  &  E.  826;  Cor- 
hett  T.  MeKemie,  6  U.  C.  Q.  B.  606 ;  qates  t. 
Crookes,  8  U.  C.  R.  0.  8.  286 ;  Leeming  j.  Hager- 
man,  6  U.  0.  B  0.  S.  88 ;  Watson  on  Sheriff,  2nd 
ed.  1 10;  9  Vie.  o.  66,  s.  2, 8,  Con.  Suts.  U.  C.  o.  2. 

A.  WiLSOH,  J.^  delivered  the  judgment  of  the 
court 

As  the  sheriff  is  not  an  officer  who  at  the  com- 
mon law  is  entitled  to  recover  any  fees  as  remu- 
neration for  his  services,  his  sole  claim  to  them 
being  based  on  positive  enactment,  we  must  see 
whether  he  has  clearly  made  out  his  right  to  the 
amount  he  demands,  for  the  burden  of  establish- 
ing them  is  upon  him,  before  we  can  rescind  the 
present  order  which  disallows  this  poundage. 

The  whole  legislative  provision  is  contained  In 
the  two  sections  of  the  C.  L.  P.  A.,  ch.  22,  sees. 
270  and  271.    Sec.  270  provides  that, 

«  Upon  any  execution  against  the  person,  lands 
or  goods,  the  sheriff  may,  in  addition  to  the  sum 
recovered  by  the  judgment,  levy  the  poundage, 
fees,  expenses  of  execution,  and  interest  upon 
the  amount  so  recovered  from  the  time  of  enter- 
ing the  judgment" 

Sec.  271  proTides  that 

**  In  case  a  part  only  be  levied  on  any  execu- 
tion against  goods  and  chattels,  the  sheriff  shall 
be  entitled  to  poundage  only  on  the  amount  so 
levied,  whatever  be  the  sum  endorsed  on  the 
writ  and  in  case  the  real  or  personal  estate  of 
the  defendant  be  seiied  or  advertised  on  an  exe- 
cution, but  not  sold  by  reason  of  satisfaction 
having  been  otherwise  obtained,  or  flrom  some 
other  cause,  and  no  money  be  actually  levied  on 
such  execution,  the  sheriff  shall  not  receive 
ponndage,  but  fees  only  for  the  services  actually 
rendered ;  and  the  court  out  of  which  the  writ 
issued  or  any  judge  thereof  In  vacation  may  allow 
him  a  reasonable  charge  for  any  service  rendered 
in  respect  thereof  in  case  no  special  fee  be  as- 
signed in  any  table  of  costs." 

Since  the  case  of  Alehin  t.  WeUe  it  has  been 
settled  that  after  a  levy  has  been  made  by  the 
sheriff  he  is  entitled  to  the  poundage,  although 
no  sale  is  made,  and  further  proceedings  are 
Brayed,  in  consequence  of  a  compromise  between 
the  parties.  That  decision  was  made  upon  the 
29  Elii.  c  4,  which  provides  that  the  sheriff  shall 
receive  his  poundage  **  on  the  sum  he  shall  levy, 
extend  and  deliver  in  execution;"  and  this 
**  lovy,"  as  is  said  by  counsel  in  Holmes  v.  Sparkes 
(12  C.  B.,)  may  be  either  actual  or  constructive ;" 
for  the  money  is  considered  to  have  been  levied 
by  "  the  sheriff  when  he  enters  upon  the  posses- 
sion of  the  goods,  and  by  the  compulsion  of  the 
levy  the  defendant  has  been  oompelled  to  pay 
the  debt:"  Chapman  v.  Bowlby,  8  M.  &  W.  249. 
Until  a  seizure  has  been  made  the  sheriff  is  not 
entitled  to  poundage ;  therefore,  when  the  debt 
is  paid  to  him  without  a  seizure  he  cannot  claim 
poundage :  in  such  a  case  there  has  been  no  levy 
made— (7raAam  v.  OriU,  2  M.  &  S.  296 ;  CoUs 
V.  Coatest  11  A.  &  E.  826,  either  actual  or  con- 
structive. 

A  seizure,  however,  is  not  properly  a  levy :  it 
does  not  become  a  levy  until  the  goods  seised, 
have  been  turned  into  money:  Miles  v.  Harris, 
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12  G.   B.  N.  S.  568;  Dretee  T.  Laifuon,  11  A. 
&  E.  529. 

Bat  this  money,  as  before  mentioned,  need  not 
be  made  by  a  Bale  of  the  debtor's  goods  by  the 
sheriff:  he  may  so  make  the  money,  but  he  need 
not  actaally  do  bo  :  if  he  bring  abont  a  payment 
or  settlement  of  the  debt  by  reason  of  the  com- 
pulsion of  his  seizure,  he  is  held  under  the  statute 
of  Elizabeth  to  have  levied  the  money ;  and  if  a 
statute  make  no  difference  between  an  actual  and 
constructive  levying  of  the  money,  he  will  still 
be  entitled  to  his  poundage  in  that  case ;  but  if 
it  do  make  such  a  difference,  we  mujit  of  coarse 
give  effect  to  the  provision,  however  hard  it  may 
bear  against  the  officer,  who  has  practically 
done  all  or  nearly  all  the  duty,  and  incurred  all 
or  nearly  all  the  responsibility  to  have  earned 
his  compeosation. 

Now  onr  statute,  after  providing  generally  for 
poundage  in*every  case  in  section  270,  provides 
that  in  cases  where  a  part  only  of  the  debt  baa 
been  levied,  the  sheriff  shall  be  entitled  to  his 
poundage  on  the  amount  so  levied ;  which  was  a 
.  needless  enactment,  as  this  has  always  been  the 
law;  and  then  it  provides,  as  before  stated,  that 
*'  in  case  the  real  ur  personal  estate  of  the  defen- 
dant be  seized  or  advertised  on  an  execution,  but 
not  told  by  reason  of  satisfaction  having  been 
otherwise  obtained,  or  from  some  other  oansf, 
and  no,  money  be  actually  levied  on  such  execu- 
tion, the  sheriff  thall  not  receive  poundage,  &o." 

Now  this  enactment  does  in  our  opinion  estab- 
lish a  disti notion,  which  before  that  time  did  not 
exist,  between  an  actual  and  a  constructiye  levy, 
and  makes  a  special  provision  for  those  cases  in 
which  a  mere  seizure  is  made,  but  which  are  not 
followed  by  a  s>ile,  and  where  no  money  is  acta- 
ally levied.  When  the  money  is  actaally  levied 
the  sheriff  may  levy  his  poundage:  when  the 
money  is  nqt  actually  levied  the  sheriff  cannot 
levy  or  demand  any  poundage,  although  he  may 
have  seised,  but  be  -shall  **  receive  fees  only  for 
the  services  actually  rendered." 

In  the  present  case  the  sheriff  seized,  but  he 
did  not  sell ;  nor  did  he  actually  levy  any 
money :  we  have  only,  therefore,  to  declare  that 
he  is  directly  within  the  special  provision  we 
have  just  referred  to.  and,  in  the  language  of 
the  act,  that  he  **  shall  not  receive  poundage." 

It  is  of  no  practical  value  to  follow  this  Air- 
ther,  and  to  nay  that  the  present  reading  of  the 
law  has  probably  arisen  from  an  unintentional 
oversight  in  the  work  of  consolidating,  for  we 
must  accept  the  law  as  it  stands.  If  it  were  not 
an  intentional  alteration,  the  legislation  will 
no  doubt,  if  it  be  thought  to  he  expedient, 
.  amend  the  law. 

Most  of  the  decisions  in  onr  own  courts  to 
which  we  were  referred  were  made  i^pon  the  law 
as  it  stood  before  the  consolidation,  and  are 
therefore  inapplicable,  as  are  also  all  of  the 
English  authorities.  The  other  cases  to  which 
we  were  referred,  and  which  have  been  decided 
since  the  consolidation,  and  when  the  attention 
of  the  court  was  called  to  the  change  which  had 
been  made  in  the  law,  have  ended  in  the  same 
manner  as  the  present  one,  adversely  to  the 
sheriff,  and  therefore  the  rule  will  be  discharged 
with  costs. 

Rul6  discharged  with  oosts. 


ELECTION  CASES. 


(Agwfi0<  5y  Robist  A.  HAsaisosr,  Kbq.,  BarriMter-^-Lam,) 
Rbo.  bz  eil.  Rollo  t.  Bbabd. 

Mtmteipai  InttOutiomi  AeL^Diaqual^lcatum  a/  memben  </ 
emtndl^Tiau  lo  vMek  ditqMOt^fUxUtam  rrtatt§    CMm 

Wh«ra  it  WM  ihown  that  the  firm  of  which  dflfimdaot  to  a 
a  member  dealt  in  eaal  and  wood,  and  durtog  the  year 
1804  rappUed  large  qoantltiei  of  both  coal  and  wood  ts 
the  Gorporation  of  the  Citjr  of  Toronto,  a  ithont  any  ai^ 
rangement  at  to  price  or  terms  of  payment,  gold  in  tba 
ardin  ry  oonrae  of  bnslneee,  the  price  of  which  waa  an- 
paid  at  the  time  of  the  election  of  defendant  to  th«i  olRoe 
of  oonndlman  for  one  of  the  wards  of  the  city,  he  was 
hdd  AieqnaUfled  as  being  a  person  baring  by  bimeelf  or 
jartners  or  partner  an  Interest  In  contracts  with  or  ia 
Iwbalf  of  the  corporation. 

8o  where  it  was  »hown  that  for  a  small  portion,  viz.,  ten  tnos 
of  coal,  there  was  a  tender  made  ty  the  firm  in  1864, 
which  had  lieen  accepted  by  the  eorporatlon,  and  the  priee 
remained  unpaid  at  the  time  of  the  elrctioa. 

Vriiere  it  was  shown  that  the  price  was  paid  before  defendant 
took  his  seat,  he  was  sUll  Aeld  to  be  dlMinaUfled.  the  die- 
qnallfleatlon  having  relation  to  the  time  of  the  eleetkn, 
and  not  merely  to  the  time  ot  the  accepaaoe  of  ofllca. 

Parties  are  not  to  be  disoouimged  from  bringing  cases  of 
dinqaaliflcation  tinder  the  nodoe  of  the  proper  tribnnaila 
for  the  trial  of  snoh  qtiMtions  at  the  peril  of  having  to 
lose  the  costs  necessarily  ineorred,  even  if  8neo»4AiL 
Therefne  In  a  case  where  it  was  quite  apparent  that 
defendant  had  acted  In  good  Ciith.  yet  being  held  to  ha 
disqualified,  costs  ware  ^vea  against  him. 

[OommoD  Law  Ghambars,  Feb.  8^  1866.] 

The  relator  complained  that  George  T.  Beard, 
of  the  city  of  Toronto,  in  the  county  of  York, 
general  merchant,  had  not  been  duly  elected, 
and  had  unjustly  usurped  the  office  of  council- 
man for  the  ward  of  St.* James,  in  the  city  of 
Toronto,  in  the  county  of  York,  under  the  pre- 
tence of  an  election  held  on  Monday  and  Tues- 
day, the  2nd  and  8rd  days  of  January  last,  at 
the  Police  Court,  in  the  said  ward  of  8t.  James, 
in  the  said  city  of  Toronto  ;  and  declaring  that 
he  /he  said  relator  had  an  interest  in  the  said 
election  as  a  canlidate,  showed  the  following 
cause  why  the  election  of  the  said  Qeorge  T. 
Beard  to  the  said  office  should  be  declared  in- 
valid and  Toid.  That  the  said  George  T.  Beard  * 
was  not  at  the  time  of  the  said  election  qualified 
to  be  a  councilman  and  member  of  the  corpora- 
tion of  the  said  city  of  Toronto,  in  this,  that 
before  and  at  the  time  of  the  said  election  he 
had,  by  himself,  partners  or  partner,  an  interest 
in  a  contract  or  contracts,  with  or  on  behalf  of 
the  corporation. 

The  statement  was  sustainei  by  the  affidaTit 
of  William  Hewitt,  of  the  city  of  Toronto,  hard- 
ware merchant,  wherein  he  swore  that  he  was  a 
householder  entitled  to  yote  at  the  election  of 
aldermen  and  councilmen  for  the  ward  of  St. 
James,  in  the  said  city  of  Toronto.  That  aa 
such  he  TOted  for  aldermen  and  councilmen  for 
the  said  ward  at  the  election  bolden  on  Monday 
and  Tue<4day,  the  2nd  and  8rd  days  of  January 
last  That  George  T.  Beard  was  elected  one  of 
the  councilmen  for  said  ward  at  said  election. 
That  he  did  not  Tote  at  sud  election  for  the  said 
George  T.  Beard.  That  the  said  George  T. 
Beard  was  not,  as  deponent  was  informed  and 
belieTed,  qualified  to  be  elected  a  council  man 
and  member  of  the  said  corporation,  in  this,  that 
the  said  George  T.  Beard  had,  as  deponent  was 
and  Terily  belieTed,  at  the  time  of  the  election, 
by  himself,  his  partners  or  partner,  an  interest 
in  a  contract  or  contracts  with  or  on  behalf  of 
the  oorporation  of  the  said  ci^.    That  the  said 
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George  T.  Beard  wm  before  and  at  the  time  of 
the  Nud  election  a  member  of  the  firm  of  "  Joehua 
6.  Beard  k  Sone,"  wood  and  eoal  merchants  and 
stoTe  maoafaotarers,  in  the  said  city  of  Toronto. 
Tb&l  the  said  Jqabna  G.  Beard,  the  senior  mem- 
ber of  the  said  firm,  is,  so  far  ne  the  deponent 
ooald  ascertain  and  Terily  believed,  a  lessee  of 
the  said  corporation  of  the  city  of  Toronto, 
vnder  a  lease  from  the  said  corporation,  dated 
ISthJtnaary,  AD.  1849,  for  the  term  of  21  years, 
of  Lots  Nos.  2  &  8,  on  the  east  side  of  Cbnrch 
street,  in  said  eity,  of  an  annual  rental  of  sixty- 
two  ponnds,  which  said  lease  depooeot  was  in- 
formed and  Terily  belicTed  contains  the  nsnal 
covenant  to  pay  rent  to  the  said  corporation. 
Thst  the  ssid  J.  G.  Beard,  the  senior  member  of 
the  said  lirm,  is,  as  far  as  deponent  conld  ascer- 
tain tsd  Terily  belicTed,  also  a  lessee  of  the 
corporation  of  the  city  of  Toronto,  noder  a  lease 
from  »aid  corporation,  dated  i8th  April,  A.D. 
1863,  for  the  term  of  21  years,  of  a  water  lot  to 
the  sooth-east  of  the  City  Hall,  on  Esplanade 
Street,  in  the  said  eity,  at  an  annual  rental  of 
$146,  which  said  lease,  deponent  was  informed 
and  Terily  belicTed,  contains  the  usual  coTcnant 
to  pay  rent  to  the  said  corporation.  That  the 
bosiaess  of  the  said  co-partnership,  of  which  the 
said  George  T.  Beard  is  a  member,  is,  as  depo- 
oent  was  informed  and  belicTed,  carried  on  upon 
the  parcel  of  land  last  described.  That  the  said 
firm  of  Joshua  G.  Beard  k  Sons  had,  as  depo- 
nent was  informed  and  Terily  betioTed,  before 
lad  at  the  time  of  the  said  election,  a  contract 
or  contracts  with  the  said  corporation  for  the 
delirery  of  a  large  (quantity  of  ooal  to  the  New 
Gaol  in  and  for  the  said  city,  and  for  the  use  of 
the  St.  Lawrenoe  Hall  in  said  city.  That  the 
said  George  T.  Beard  receiTod,  as  the  deponent 
was  informed  and  Terily  beliewed,  on  the  13th  of 
Janoary  last,  since  said  election,  from  said  cor* 
poration,  for  and  on  account  of  the  contract  or 
eootracts  last  mestioned,  the  sum  of  $1,609  09, 
shown  in  the  l>ooks  of  the  said  corporation,  as 
follows : — 

Goal,  &c,  for  Gaol $1,522  84 

Coal  for  St.  Lawrence  Hall..         80  75 
Calrert  and  gratings 5  50 

$1,609  09 

Jofihaa  G.  Beard,  the  senior  member  of  the 
fira  of  *«  Joshua  G.  Beard  k  Sons,"  in  answer, 
made  oath. — ^That  he  is  the  lessee  f^om  the  cor- 
poration  of  the  city  of  Toronto,  of  Lots  Nos. 
2  &  3,  on  the  east  side  of  Church  street,  in  the 
aid  city,  under  a  lease  from  the  said  corpora- 
tion to  deponent  alone,  dated  the  15th  day  of 
Jaaoary,  in  the  year  of  our  Lord  one  thousand 
ngbt  hundred  and  fifty-nine,  at  an  annual 
Rotal  of  sixty-two  pounds,  for  the  term  of  forty- 
tvo  years.  That  the  said  firm  of  Joshua  G. 
Beard  k  Sons  has  no  interest  whatewer  in  the 
said  lease  or  in  the  property  therein  contained  ; 
bat  the  same  is  deponent's  own  prtTate  indlTidual 
property,  nneooneoted  in  any  way  with  the  said 
fim  or  tbe  said  partnership  business.  That 
dopo&ent  holds  no  lease  from  the  said  corpora- 
tion dated  the  thirteenth  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
uid  Bixtj«three,  of  land  to  the  south-east  of  the 
City  Hall ;  but  is  lessee  of  the  said  corporation 
voder  a  lease  from  the  said  corporation  to  depo- 
nent alone,  dated  the  thirteenth  day  of  April,  in 


the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-three,  for  the  term  of  twenty-one 
years,  of  a  wat^r  lot  directly  south  of  tbe  said 
City  Hall,  at^en  annual  rental  of  one  hundred 
and  fifty-six  dollars.  That  tbe  business  of  the 
said  firm  of  Joshua  G.  Beard  k  Sons  is  carried 
on  upon  a  lot  to  the  east  of  the  said  City  Hall, 
of  which  deponent  it  the  owner  in  fee  simple, 
where  his  coal  and  wood  yard  and  office  are 
situate,  and  not  upon  the  said  lot  contained  in 
the  lease  last  herein  mentioned,  but  a  f«w  loads 
of  coal  and  wood  haTe,  by  deponent's  permission, 
been  landed  at  the  wharf  on  the  said  lot.  That 
the  said  lot  of  land  last  mentioned  was  lensed  by 
deponent  from  the  corporation  for  bis  own  use 
alone,  and  without  any  proTious  arrangement  of 
any  kind  wi(h  the  said  firm  in  connection  there- 
with. That  there  has  noTor  been  any  agreement, 
Terbal  or  wiitten,  between  deponent  and  the  said 
George  T.  Beard,  or  between  deponent  and  any 
member  of  the  said  firm,  relating  to  or  in  any 
way  connected  with  the  said  lot  of  land  last 
herein  mentioned  or  the  lease  thereof.  That 
being  in  bad  health,  deponent  has  been  unable 
to  attend  regularly  to  business  during  the  last 
nine  months. 

Defendant  made  oath,  that  is  he  a  member  of  the 
firm  of  Jobhua  G.  Beard  k  Sons,  carrying  on  busi- 
ness as  wood  and  ooal  merchants  and  stowe  manu- 
facturers in  the  said  city  of  Toronto.  That  daring 
the  year  one  thousand  eight  hundred  and  sixty- 
four,  the  corporation  of  the  city  of  Toronto  pur- 
chased flrom  the  said  firm  a  large  quantity  of 
ooal  for  the  use  of  the  New  Gaol  and  of  the  St. 
Lawrenoe  Hall,  in  the  said  city  of  Toronto  ;  but 
that  as  to  all,  except  ten  tons  of  the  said  coal, 
there  newer  was  any  eontract  or  arrangement 
whatewer,  either  as  to  the  price,  quantity,  or 
terms  of  payment;  but  the  same  was  ordered 
by  the  chairman  of  the  Gaol  board  of  the  said 
corporation,  without  any  prewious  notice  to  the 
said  firm,  and  famished  by  thtf  said  firm  as  they 
might  hawe  been  ordered  flrom  and  furnished  by 
any  other  coal  merchants  in  the  said  city.  That 
as  to  ten  tons  of  the  said  ooal,  tenders  for  that 
quantity  of  coal  were  adTcrtised  for  by  the  said 
corporation,  and  the  said  firm  hawing  sent  in  a 
tender,  the  same  was  aooepted,  and  the  said  firm 
furnished  the  said  ooal  in  the  month  of  Septem- 
ber last  That  no- terms  of  payment  were  oTor 
agreed  upon  therefor,  nor  any  contract,  Terbal 
forwritten,  entered  into  with  the  said  corpora- 
tion relating  thereto,  except  as  aforesaid ;  but 
the  eaid  tons,  as  well  as  all  other  coal  supplied 
during  the  said  year  one  thousand  eight  hundred 
and  sixty-four,  were  supplied  before  the  first  day 
of  Deoember  last,  and  were  to  be  paid  for  on 
deliTcry  or  demand,  and  was  not  paid  for  in  full 
until  .the  thirteenth  day  of  January  last,  only 
because  payment  was  not  sooner  required.  That 
on  the  said  thirteenth  day  of  January,  and  be- 
fore deponent  was  sworn  in  or  took  his  seat  as  a 
member  of  the  council,  which  he  did  on  the  six- 
teenth day  of  the  said  month  of  January,  the 
said  firm  was  paid  in  full  for  the  said  ooal  by 
the  corporation  of  the  year  one  thousand  eight 
hundred  and  sixty-four,  and  he,  deponent,  had 
not,  when  he  was  so  sworn  in  and  took  his  seat, 
nor  had  the  said  firm,  any  claim  whatewer  against 
the  said  corporation  on  aocoutit  thereof,  nor  had 
any  dispute  oTor  arisen  between  the  said  firm  or 
deponent  and  the  said  corporation  relating  to 
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the  said  ooal.  That  the  emn  of  five  dollars  and 
fifty  cents  mentioned  in  the  eleventh  paragraph 
of  the  affidaTit  of  Mr.  Hewitt,  was  a  payment 
for  goods  ordered  by  the  said  eor^oration  from 
the  said  firm,  in  the  year  one  thousand  eight 
hundred  and  sixty-three,  without  any  contract 
or  agreement  whateTer,  and  not  paid  for  before 
only  becanse  such  payment  was  not  sooner  de> 
manded. — The  affidavit  of  defendant  was,  in  all 
material  parts,  corroborated  by  the  affidavit  of 
Charles  Shall,  book-keeper  In  the  employment 
of  Joshna  G.  Beard  k  Sons. 

Robert  A.  Harruon,  for  the  relator,  contended 
that  the  word  **  contract,**  as  used  in  the  Con. 
Stat.  U.  C.  CA^.  54,  sec.  78,  is  to  receive  a  liberal 
interpretatioif;  that  it  has  been  held  to  extend 
to  leases  from  the  corporation  {Reg.  ez  rel.  Stock 
V.  Davit,  8  U  C.  L.  J.  128;  Reg.  v.  York.  2 
Q.B.  847 ;  Simpton  v.  Ready,  12  M.  a  W.  844 ;  Tke 
Queen  v.  Francis,  18  Q.  B.  626),  and  to  all  cases 
where  goods  have  been  supplied  to  or  work  done 
for  the  corporation,  the  price  of  which  is  unpaid 
at  the  time  of  the  election  (Reg.  ez  reL  Moore  v. 
Miller^  11  (7.  C.  Q  B.  465;  Reg.  ez  rel.  Bland 
V.  Figg,  6  U.  C.  L.  J.  45 ;  Reg.  ez  rel,  Davie  v. 
Carruthere,  1  U.  C  Pr.  R.  116),  and  that  where 
goods  have  been  supplied  without  pnoe  agreed 
upon,  thhre  is,  of  anything,  greater  room  for 
holding  the  ease  within  the  Act  than  if  the  goods 
were  supplied  at  fixed  prices,  for  opportunity 
would  otherwise  be  given  to  the  seller  to  procure 
the  aceeptance  of  goods  not  before  acoepted,  or 
to  procure  for  thenw  if  aeoeptod^  greater  prices 
than  their  real  valoe  (/d.) 

C.  Robm9on,  Q  C,  argued  that  no  interest  on 
the  part  of  defendant  was  shown  in  the  corpora* 
tion  leases,  and  that  as  to  the  supplies  of  coal 
and  wood,  they  were  not  matters  of  ooatraet 
so  as  to  work  a  disqnalifioation  But  admitting 
the  latter  to  be  so,  he  eon  tended  that  the  di»» 
qualifleation  related  not  te  the  time  of  the  elec- 
tion, but  to  the  time  when  the  relator  took  his 
seat.  That  Reg.  ex  rel.  Davit  v.  Carmthtrt  was 
decided  under  Stat  16  Vie.  cap.  181,  which 
enacted  that  *'  no  person  having,  by  himself  or 
partners,  any  intersst  or  share  in  any  contract 
with  or  on  behalf  of  the  township,  oounty,  vil- 
lage, town,  or  oity  in  whioh  he  shall  reside,  shall 
be  qualified  to  be,  or  be  eleoted,  alderman  or 
eounellor  for  the  same  in  any  ward  therein; 
whereas  the  present  Act  simply  provides  •*  that 
BO^  person  having,  ^  hiaeelf  or  bis  pa«tners« 
an  interest  in  any  oontract  with  or  on  behalf  of 
the  corporation,  shall  be  qualified  to  be  a  member 
of  the  eoundl  af  a  oorporation  rseo.  78.)  He 
arged  that  no  persoa  elected  becomes  a  member 
of  the  council  till  aoeeptanee  of  office  (see.  180) ; 
and  that  when  defendant  accepted  office,  in  that 
aase  bis  disqualification  was  removed. 

Robert  A.  Barriton,  in  reply,  pointed  out,  that 
by  sec.  7  of  the  Act,  the  persons  qualified  to  be 
elected  mayors,  metttbers  of  a  council,  ftc,  are 
such  residents,  ftc,  as  are  not  disqualified  under 
the  Act,  and  have  at  the  time  of  the  eleq^ion  the 
reqnisHe  property  qoalifioatiott.  That  there  could 
be  no  qnalifieation  at  tlie  time  of  the  election  if 
there  were  then  an  existing  disqualification,  and 
that  an  interest  in  a  contract  is  by  the  Act  ex- 
pressly declared  a  disqnaliftcation;  that  by  elec* 
tion  the  party  elected  t>eeame  a  member  of  the 
council  in  potte  If  not  in  ette;  and  that  reading 
tec.  78  of  the  Act  by  Hself,  the  words  ''member 


of  the  council,'*  were  not  to  receive  the  narrow 
construction  for  which  defendant  contended,  hot 
rather  a  broad  and  liberal  oonstraction.  in  noisoii 
with  the  object  and  spirit  ef  tba  law,  which  is  to 
■eenre  independent^  honest,  and  impartial  nes 
for  the  situations  of  publie  trust  created  by  the 
Act   (See  PoweU  v.  DreUO^,  11 L.  T.  N.  8. 602.) 

Haoabtt,  J.— This  is  a  summons  in  nature  of 
a  quo  warranto,  calling  on  George  T.  Beard  to 
show  by  what  authority  he  claims  the  office  of 
counoilman  for  the  wani  of  St  James,  Toronto. 
The  election  was  held  on  the  2nd  and  8rd  of 
January,  and  Mr.  Beard  was  then  eleoted.  The 
objeotion  is  wholly  to  his  qualification,  vis.,  that 
before  and  at  the  time  of  election  he  had,  by 
himself  or  his  partners  or  partner,  aa  interest  m 
a  contract  with  the  city  corporation.  It  is  sworn 
on  the  pert  of  the  relator,  that  Beard  is  a  mem- 
ber of  the  firm  of  J.  G.  Beard  &  Sons.  Th»t 
the  senior  partner,  J.  G.  Beard,  is  a  corporation 
lessee  of  land  on  whioh  the  partnership  bosioess 
was  carried  on.  In  reply  it  is  sworn  that  the 
partnership,  as  such,  had  no  interest  whstever 
in  the  leasehold  premises;  that  only  a  emsU 
portion  of  the  premises  was  occasioiially  nsed 
for  landing  coal  and  wood ;  the  business  being 
actually  oondacted  in  other  premises,  and  thst 
the  defendant  Beard  had  no  interest  in  the  lease, 
and  no  agreement  existed  with  the  lessee  re> 
specting  same  or  the  rents  or  covenants. 

No  doubt  a  corporation  lessee  is  disqualified, 
but  nothing  appears  to  me  in  this  case  in  any 
way  to  connect  defendant  with  any  obligfttioo, 
interesti  or  contract  under  the  lease,  and  this 
objection,  I  think,  wholly  fails.  The  remaining 
one  is  more  serioua  It  appears  that  defendant's 
firm  dealt  in  coal  and  weed,  and  dnring  the  jftr 
1864,  snpplied  large  quantities  of  both  coal  and 
wood  to  the  corporation,  as  defendant  swesn, 
without  any  arrangement  as  to  price  or  terms  of 
payment;  and  in  ordinary  course  of  bnsioees, 
for  a  small  portion,  vis.,  ten  tons,  a  tender  by 
defendant's  firm  had  been  accepted.  No  writtee 
or  other  contract,  except  the  contract  implied  by 
the  relation  of  vendor  and  purchaser,  existed.  All 
the  coal  was  snpplied  before  the  1st  of  I>ecem- 
ber,  and  was  to  be  paid  for  on  delivery  or  de- 
mand, and  was  not  paid  for  in  full  until  the  13th 
day  of  January,  1865,  only  because  payment 
was  not  sooner  required.  Defendant  swears  that 
on  that  day,  being  after  his  election  but  befbre 
he  had  taken  his  seat,  the  unpaid  balance  was 
paid  by  the  corporation  in  full.  It  wonid  seem 
that  the  payments  made  to  defendant's  firm,  in 
January,  amounted  to  over  |l,600. 

I  think  I  am  bound  to  hold  that  a  claim  against 
the  corporation  for  the  price  of  goods  sold,  work 
and  labour,  Ac  ,  comes  clearly  within  the  words 
of  the  statute  disquaHfytng  any  person  having, 
by  himself  or  his  partners  or  partner,  an  in- 
terest in  any  contract  with  or  on  behalf  of  the 
corporadon.  I  think  this  point  has  been  ex- 
pressly decided  befbre  now.  The  case  of  Car- 
ruthert  1  U.  G.  Pr.  R.,  which  was  for  work  done, 
is  hardly  distinguishable.  I  do  not,  however,  see 
how  there  can  be  any  doubt  on  thit  question. 
The  object  of  the  Act  was  to  keep  from  the 
council  board  any  person  having  any  interest  in 
procuring  the  corporation  Aind^  to  be  applied  in 
satisfying  any  claims  he  might  have  agunst  them 
for  payment.  The  vendor  of  goods,  as  a  general 
rule,  has  a  marked  interest  in  obtaining  prompt 
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payment,  &o.,  and  f«rf  many  mtfes  arifle  In 
vbieh  if  it  aU-importaiit  to  the  {Hiblio  interest 
Ifcat  perfeetly  vnbiasMd  eoaneillors  shoald  de- 
cide on  tbe  anemt  when  the  price  is  net  fised ; 
00  the  MMeptanoe  or  rejeetioo  of  inferior  goede 
or  imperfeet  workmanship ;  or  elaims  for  ser^ 
Tiees  of  doabtAit  eiistMiee  or  utility. 

The  word  **  contract "  is  of  wide  signifietoce, 
tod  I  thtnlc  clearly  embraces  a  case  like  the 
present  Bat  Mr.  Robinson,  for  the  defendant^ 
argots  with  mocb  force  and  ingenuity,  that  even 
if  defendant  were  disqnalilled  for  the  aboTe 
rea«m  when  elected,  the  objection  was  whoUy 
removed  before  he  toolt  his  seat  in  the  new 
coancil,  Tix-.^on  the  IStfa  of  January,  a  day  prior 
to  the  earliest  lawful  assembling  of  the  new 
council.  He  points  out  that,  in  the  earlier  Acts, 
the  words  are  that  ^  no  diaqualiHed  person  shall 
be  elected,"  &c.  The  la^t  Act  goTerning  this 
case  is  Con^  Stat.  U.  C  cap.  64,  sec.  78,  which 
differs  from  the  preceding  Acts,  that  no  dis* 
qoalified  person  "shall  1^  qualified  to  be  a 
member  of  the  council  of  the  corporation ;"  and 
the  argument  is,  that  this  points  not  to  the  time 
of  election,  but  to  becoming  a  member,  or,  in 
other  worda^  taking  a  seat  in  the  new  coancil. 
And  Mr.  Robinson  urges  here,  that  Mr.  Beard 
wbol! J  ceased  to  be  a  contractor,  or  to  haTe  any 
elaims,  before  the  new  council  had  any  legal 
right  to  meet  or  act  as  such.  But  the  last  sta- 
tute sajs,  in  sec.  70.  "  the  persons  qualified  to 
he  elected  mayors,  members.  &c.,  are  such  resi- 
dents of  the  oouaty  within  which,  &o.,  as  are 
not  disqualified  under  this  Act,  and  ha«ev  at  the 
time  of  their  election,  property.'*&o.  Then,  the 
di^aatifying  clause,  see.  78,  declares,  amongst 
other  disqaalifying  clauses,  **tbat  no  person 
haring,  by  himself  or  kis  parti|ers,  any  interest 
in  taj  contract,  4c.,  shall  be  qualified  to  be  a 
member."  First,  we  have  a  deelaraUon  that  the 
persons  qualified  to  be  elected  sre  those  not  dis- 
qaalified  under  the  AoU  Nest,  we  haTe  a  list 
of  tbo  disqualifications  which  prevent  penons 
beeoniog  members  of  the  conneil.  I  feel  no 
doabt  whatever  that  it  is  at  the  time  of  the  ele4»- 
tion  that  the  diaqualification  or  disqnalifioations 
of  the  eaodidato  is  to  be  considered.  He  is  then 
either  t  qualified  or  a  disqualified  pevson  for  the 
nfrages  of  the  electors.  I  should  hold  the  same 
opinion  if  I  fand  nothing  but  the  78rd  section  to 
guide  me.  To  refer  the  quallfloatioo  to  the  time 
vhen  the  person  eleote  1  might  actually  take  his 
seat  at  the  council  board;  would  be,  in  my  jodg- 
meot,  wholly  at  warianee  with  the  spirit  of  the 
Aet  of  Parlieibent,  and  fatal  to  the  usefUInem  of 
this  Teiy  wholesome  prorision  as  to  disqualifioa- 
tioos. 

1q  the  present  oasa  we  may  possibly  regret 
the  result  from  a  couTiotion  of  the  apparent 
fiood  faith  of  the  whole  proceeding.  We  may 
^  satisfied  that  the  disqualification  was  wholly 
>cei«ieataU  and  that  Mr.  Beard  might  aa  readily 
bave  settled  with  the  ccrponation  and  remoTed 
the  objections  before  the  election  as  after.  But 
&11  mte  must  not  be  infringed;  the  election 
nast  be  mt  aside,  and  a  new  election  had. 

I  QQwilKngly  feel  compelled  to  make  defbndant 
P«7  eoets.  But  I  think  I  cannot  weaken  the 
effect  of  this  wholeseme  provision  by  discourag- 
■Bg  pan im  from  bringing  a  case  of  dlsqualifica- 
^  under  notioe  at  the  peril  of  having  to  lose 
^  sosts  neeeanrily  incarrwL    The  defendabt 


might  have  disclaimed,   and  saved  further  ex- 
He  must  be  unseated,  with  costs. 

Order  accordingly.* 


Tbi  Qoscii  09  TBI  nnLATiOR  Of  Bvoo  V.  Smith. 

Cka.  StaL  IT.  C.  eap,  U,  tee.  79^Imumnoe  agml^IM  dif- 
guaKJitd  to  U  member  ^  OUjf  OurperaUon, 

An  agent  of  an  inaaranee  oompany  i^d  by  ealary  or  com- 
mtMloo,  who  both  before  and  ahiee  the  last  nranirip^ 
elafUon  in  the  CUy  of  TOrento  had,  on  behalf  of  his  oom- 
peny,  eOMCted  inraraaeee  on  aeTeml  pvblfe  bulldlega,  the 
property  of  the  Gorporatioo  of  the  City  of  Toronto,  and 
en  eereral  oommoo  aehool  building  within  the  dty,  and 
who  at  the  tlaie  of  the  election  had  hlmeelf  rented  two 
tenementa  of  hie  ownio  the  Board  of  Behool  Tmeteee  for 
eommoc  lehool  porp^eee,  Md  not  to  be  **  a  perran  having 
by  himnelf  or  hia  partner  an  intereet  in  any  eontract  with 
or  on  behalf  of  the  Oorporation,'*  and  ao  not  dltiqnallfled 
under  a  73,  of  Con.  8tat  U.  0.  eap.  M,  to  be  and  become 
ao  alderman  for  a  ward  within  the  dty  at  the  laat  mnnl- 
etpid  election. 

[OoianionLawOhambor8,lab.ll,180B.] 

The  relator  complained  that  James  E.  Smith, 
of  the  City  of  Toronto,  in  the  County  of  York 
aforesaid,  one  of  the  IJnited  Counties  of  York 
and  Peel,  merchant  and  insurance  agent,  had  not 
been  duly  elected  and  had  uigastly  usurped  the 
offioe  of  Alderman  for  the  Ward  of  St.  John,  in 
the  said  City  of  Toronto,  under  the  pretence  of 
an  election  held  on  Monday  and  Tuesday,  the 
second  and  third  days  of  J»nuai7,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty- 
five,  in  and  for  the  Ward  of  St.  John  in  the  said 
City  of  Toronto ;  and  declaring  that  he  the  said 
relator  had  aninterest  in  the  said  election  as  a 
candidate,  shewed  the  following  causes  why  the 
election  of  the  said  James  £.  Smith  to  the  said 
ofiice  should  be  declared  invalid  and  void. 

let  That  the  said  James  £.  Smith  at  the  time 
of  the  said  election  was  disqualified  in  this,  that 
be  had  at  the  time  of  the  said  election  an  interest 
in  contracts  with  the  corporation  of  the  City  of 
Toronto,  effected  with  the  said  corporation  by 
him,  the  said  James  B.  Smith,  as  agent  of  the 
Imperial  Insurance  Company^  for  the  insuranoe 
against  loss  by  fire  of  certain  buildings,  houses 
and  tenements,  the  proper^  of  the  said  corpora- 
tion, all  of  which  were  subsisting  at  the  time  of 
the  said  election  and  still  are  subsisting  contracts ; 
and  the  said  James  B.  Smith  as  such  agent  of 
said  insurance  company  being  paid  by  such 
company  by  commission  or  salary  proportionate 
to  the  amount  of  risks  for  valuable  consideration 
in  that  behalf,  secured  by  him  for  the  said  insur- 
ance oompany  or  otherwise  to  the  same  effect. 

2nd.  That  the  said  James  £  South,  since  said 
election,  had  become  disqualified  to  hold  the  said 
office  in  this,  that  he  has  an  interest  in  contracts 
with  the  corporation  of  tbe  City  of  Toronto, 
effected  since  said  election  with  said  corporation 
by  him,  the  said  James  B.  Smith,  as  agent  of  the 
Imperial  Inanranoe  Gosspany,  for  the  insurance 
against  loss  by  fire  of  eertala  buildings,  honses 
and  tenements,  the  property  of  tha  said  corpora- 
tioa,  the  said  Jamee  B.  Sn^di  being  paid  by 
aaid  oompany  by  oommission  or  salary  propor- 
tiooate  to  the  amaunt  of  risks  Ibr  valuable  con- 
sideration in  that  behalf,  secured  by  him  fsr  tiie 
said  insnranoa  oompany  or  otherwise  to  the  same 
effiect 

•  Aa  to  eeola,  aae  A^.  m  mL  Olartat  t.  leie(»,  S  IT.  O. 
Cham.  B.  177,  Bnrna,  J. ;  Keg,  m  ni  Mmtte  t.  BaO,  2  U.  0. 
Cham.  R.  187.  Salllvan,  J.;  Beg.ex  nL DOkm n, M»NeiU, 
h  V.  0. 0.  p.  187,  Haoaular,  a  J. 
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8r<L  Tbftt  the  said  James  B.  Smith  at  the  time 
of  the  said  election  was  disqualified  in  this,  that 
he  had  at  the  time  of  the  said  election  an  interest 
in  contracts  with  or  on  behalf  of  the  corporation 
of  the  City  of  Toronto,  effected  with  or  on  behalf 
of  the  said  corporation,  or  the  school  tmstees  of 
the  said  City  of  Toronto,  by  him,  the  said  James 
E.  Smith,  as  agent  of  the  Imperial  Insurance 
Company  for  the  insurance  against  loss  by  fire  of 
certain  schoolhonses  and  appurtenances  in  the 
said  City  of  Toronto,  all  of  which  Contracts  were 
subsisting  at  the  time  of  the  said  election  and 
still  are  subsisting  contracts,  the  premiums 
therefor  being  paid  directly  or  indirectly  by  the 
corporation  of  the  said  City  of  Toronto ;  and 
the  said  James  E.  Smith  being  paid  by  said 
company  by  commission  or  salary  proportionate 
to  the  amount  of  risks  for  Taluable  consideration 
in  that  behalf,  secured  by  him  for  the  said  insur- 
ance company  or  otherwise  to  the  same  effect. 

4th.  That  the  said  James  E  Smith  at  the  time 
of  the  said  election  was  disqualified  in  this,  that 
he  at  the  time  of  the  said  election  had  an  interest 
by  himself  or  his  partner  or  partners  in  a  con- 
tract or  contracts  with  or  on  behalf  of  the  cor- 
poration of  the  said  City  of  Toronto,  or  the 
school  Trustees  of  the  said  City  of  Toronto  for 
the  leasing  or  renting  by  him  the  said  James  £. 
Smith,  hitf  partners  or  partner,  of  two  houses  on 
Centre  Street  in  the  said  City  of  Toronto,  used 
as  schoolhonses  in  said  city,  the  rent  therefor 
being  paid  directly  or  indirectly  by  the  corpora- 
tion of  the  said  City  of  Torontq,  and  the  said 
contract  or  contracts  being  subsisting  at  the  time 
of  the  said  election  and  still  subsisting. 

The  relator  made  affidavit  that  he  is  a  resident 
freeholder  in  the  City  of  Toronto,  haTing  real 
estate  sufficient  to  entitle  him  to  become  an 
alderman  of  the  ooaocil  of  the  corporation  of 
the  said  city.  That  he  was  a  candidate  for  the 
office  of  alderman  for  the  Ward  of  St  John,  in 
the  said  City  of  Toronto,  at  the  last  municipal 
election,  holden  in  and  for  the  said  ward  in  said 
city  on  Monday  and  Tuesday,  the  second  and 
third  day  of  January  last  past  That  Robert 
Moodie,  of  the  said  City  of  Toronto,  innkeeper, 
and  James  E.  Smith,  of  the  said  City  of  Toronto, 
merchant  and  insurance  agent,  were  also  candi- 
dates at  caid  election  in  and  for  the  said  offioe  of 
aldermen  in  and  for  the  said  ward.  That  accord- 
ing to  law  the  sidd  ward  was  and  Is  entitled  to 
be  represented  in  the  council  of  the  said  city  by 
two  aldermen  and  two  oonncilmen.  That  at  the 
close  of  the  said  election  the  Totes  for  aldermen 
in  said  ward  stood  as  follows: 

Robert  Moodie 685 

James  E.  Smith 568 

John  Bngg 888 

That  the  said  Robert  Moodie  and  James  E.  Smith 
were  thereupon  declared  duly  elected  as  alder- 
men for  the  sud  ward,  and  have  since  accepted 
the  said  office.  That  the  said  James  E.  Smith 
was  before  and  at  the  time  of  the  said  election  a 
member  of  the  firm  of  J.  E.  Smith  &  Co.,  whole- 
sale dealers  in  the  said  City  of  Toronto.  That 
the  sud  James  B.  Smith  was  before  and  at  the 
time  of  the  said  election,  and  still  is  an  agent 
for  the  Imperial  Insurance  Company  for  the  por- 
pose  of  accepting  risks  for  and  on  behalf  and  in 
the  name  of  the  said  company  against  fire,  on 
houses  and  other  tenements.  That  the  said  Jas. 
£.  Smith  was  also,  as  deponent  was  informed  and 


TCrily  bellcTed,  before  and  at  the  time  of  the 
said  election  the  owner  by  himself,  his  partners 
or  partner,  of  two  houses  situate  on  Centre 
Street  in  the  said  city  before  and  at  the  time  of 
the  said  election,  rented  for  school  purpoaes  in 
said  city  as  hereinafter  mentioned.  That  the 
said  James  E.  Smith  was,  as  deponent  was  in- 
formed and  Terily  beliered  before  and  at  the  time 
of  the  said  election,  and  still  is  paid  for  his 
senrices  as  agent  of  the  said  insurance  company, 
by  salary  or  commission,  in  proportion  to  the 
number  of  risks  secured  by  him  for  Taloable 
consideration  in  that  behalf  for  said  insurance 
company  or  otherwise,  to  the  effect  last  mention- 
ed. That  the  said  Jas.  E.  Smith  aqjting  as  agent 
for  the  said  insurance  company,  has  induced 
the  said  corporation  to  insure  against  loss  by 
fire  with  said  insurance  company  the  following 
public  buildings  and  personal  property  of  the 
corporation  of  the  said  city,  for  the  amounts  and 
at  the  rates  and  for  the  premiums  nndermen- 
tioned : 

Amoant       Bate.        Premium. 

Crystal  Palace $8,000  at  20s $80  00 

House  of  Refuge.....  4.000  at  12s.  6d.  25  00 

New  Oaol 6,000  at  12s.  tid.  87  50 

St   Lawrence   Hall 

and  Arcade 8,000  at  128.  6d.  50  00 

Furniture    in    City 

Hall.- 2,600  at  16s 18  75 


$28,500  ^ $211  25 

That  all  the  said  insurances  had  been,  as  deponent 
was  informed  and  Terily  believed,  effected  by  the 
said  James  E.  Smith  with  the  said  corporation 
during  the  months  of  November,  December  and 
Jannary  last  past ;  and  that  as  deponent  was  in- 
formed and  Terily  belieTed,  receipts  for  premiums 
paid  were,  at  the  times  of  payment  of  premiums, 
given  by  the  said  James  E.  Smith  to  the  said 
corporation.  That  the  said  James  E.  Smith, 
acting  as  agent  for  the  said  insurance  company, 
induced  the  said  corporation,  or  the  board  of 
school  trustees  for  the  City  of  Toronto,  to  insure 
against  loss  by  fire  with  htm,  the  said  James  £. 
Smith,  on  behalf  of  the  said  insurance  company, 
the  following  common  schoolhonses  in  said  eity 
for  the  amounts  and  for  the  premiums  under- 
mentioned : 


$6,900  ...  $58  75 


12  50 


Palace  Street  School 

tSivens  Street  School 

Additioniti  Building  of  Lou 

isa  Street  School  , 

George  Street  School T..  2,000 


$8,900  ...  $71  25 

That  policies  for  said  insurances  last  mentioned 
were,  as  deponent  was  informed  and  Terily 
belieTed,  issued  by  the  said  James  E.' Smith  to 
the  said  school  tmstees,  or  to  the  said  corpora- 
tion, before  the  said  election,  and  were  subsisting 
at  the  time  of  the  said  election  and  are  still  sub* 
sisting.  That  the  amount  of  such  premiums 
last  mentioned,  together  with  other  expenditure 
incidental  to  the  common  schools  aforesaid,  are 
as  deponent  was  informed  anJ  Terily  belieTed, 
direotiy  or  indirectly,  paid  to  the  said  James  B. 
Smith  by  the  said  corporation  of  the  said  City 
of  Toronto.  That  the  houses  mentioned  in  para- 
graph ten  of  his  affidaTit  are  situate  on  Lot  No. 
41,  on  the  west  side  of  Centre  Street,  in  the  said 
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City  of  Toronto.  That  the  Mud  lot  laat  piention- 
id,  BceordiDg  to  the  books  of  the  Begistrar  of 
dteds  in  and  for  the  eaid  City  of  Toronto,  is 
(nbjjeet  to  a  mortgage  thereon  for  the  earn  of 
£3.0)  the  property  of  the  eaid  James  £.  Smith. 
Thftt  the  rental  paid  for  the  use  of  said  houses 
on  mid  lot  last  mentioned  is  $140  per  annnm, 
being  in  deponent's  opinion  mnch  more  than  the 
fair  value  thereof;  and  that  said  rent  was,  as 
deponent  iras  informed  and  yerilj  belieTod, 
dinetly  or  indirectly,  paid  by  the  said  oorpora- 
tion  of  the  said  City  of  Toronto. 

Robert  A.  HarrUon,  for  the  relator,  moved, 
opon  reading  the  statement  and  afBdaTits  filed  in 
rapport  of  Uie  same,  together  with  the  reoogni- 
anee  of  the  relator  and  his  sureties  therein 
named,  and  the  same  being  allowe^  as  sufficient 
for  an  order  for  a  writ  of  summons  to  issue 
calling  npon  the  said  James  E.  Smith  to  shew  by 
what  aathority  he,  the  said  James  E.  Smith,  now 
exereiaes  or  enjoys  the  office  of  alderman  for  the 
Yard  of  St  Johns  in  the  City  of  Toronto.  Mr. 
Etmaon  submitted  that  the  defendant  was  in 
law  diflqualified  as  having  an  interest  in  the 
ezbtenee  or  continoaifee  of  contracts  with  or  on 
behalf  of  the  corporation,  and  so  within  the 
letter  and  the  spirit  of  sec.  78  of  Con.  Stat.  U. 
C.  cap.  54.  He  contended  that  the  evil  contem- 
plated being  evident  and  the  words  used  general. 
The  act  should  be  construed  so  as  to  extend  to 
all  cases  that  come  within  the  mischief,  and 
aigaed  that  this  case  was  one  clearly  within  the 
mischief  of  the  act  He  referred  to  Towtejf  v. 
White,  5  B.  &  C.  126,  181 ;  Se^.  ex  reL  Armor 
T.  Coife,  8  U.  C.  L.  J.  290. 

HA04BTT,  J.,  having  taken  time  to  consider, 
held  that  Jas.  E.  Smi&  -was  not,  upon  the  facto 
stated,  to  be  deemed  **  a  person  having  by  him- 
self or  bis  partner  an  interest  in  any  contract 
with  or  on  behalf  of  the  corporation,"  within  the 
neaoing  of  the  etatote,  and  so  refused  the  order. 
Order  refused. 


INSOLVENCY  CASES. 

2ebn  tb»  Comity  Jndfa  of  th«  County  of  Sgin. 

In  RK  John  Campbkll. 

Ettetion  o/ ottignm—AppoitUmerU  qf  agmL 

HiTQHis,  Co.  J.y  declined  at  a  meeting  of  cre- 
ditors to  elect  an  assignee,  to  take  the  advice  of 
a  penoD  not  appearing  to  be  duly  authorised  in 
vritiog  by  his  principals,  and  said,  moreover, 
that  this  authority  should  be  filed  of  reoord. 


DIVISION  COURTS, 
la  Um  Fizit  DtvUoB  Oouit  of  the  Coaaty  of  Bglii. 

PUTSAX  V.  PbiOI. 

hiltrrkttitr^PHoHtw  of  attaehi$ 
ifn^Tmo  aceadioiu  placed  in  I 


Where  tha  d^maat'a  Jadgm«Dt  waa  reeorered  long  before 
ti»  tttMbiiMtit  ianm±  and  an  ezaeatlon  therwin  leaned 
i&d  placed  In  ttan  iMnda  of  the  bailiff  at  tbe  aama  nio> 
BKflt  an  th«  exwutlon  on  the  jndgnMDt  of  tbe  plaintiff, 
Utt  attacfalng  eredltor :  Beld,  lat,  tbnt  tb«  attacbing  credi- 
tor wu  not,  hy  ranaon  of  Ida  attachment,  antltled  to  pri- 
«ttj ;  2nd,  that  U  !•  to  b»  praaomad  that  tbe  eaecnUon 
»M«ft  in  date  came  to  the  baoda  of  tbo  baiUff  flnt,  and 
ibn  Buzini,  **qmi  prior  td  in  tempore  potior  ed  in  Jure,'* 


The  claimant  recovered  judgment  and  obtained 
execution  against  the  goods  of  the  defendant 
some  months  before  the  defendant  absconded. 
The  execution  was  returned  nulla  bona.  Defen- 
dant then  absconded  ;  and  the  plaintifl^  sued  out 
an  attachment*  and  caused  property  to  be  seised 
under  it ;  and,  recovering  judgment  in  his  attach- 
ment suit,  sued  out  execution  for  the  sale  of  the 
goods  attached.  In  the  meantime  the  claimant 
issued  an  alias  execution  upon  his  prior  judg- 
ment, which  was  placed  by  the  clerk  in  the  hands 
of  the  bailiif  at  the  same  moment  as  the  execu- 
tion of  the  attaching  creditor — the  clerk  placing 
both  executions  on  the  desk  before  the  bailiff, 
who  picked  up  the  plaintiff's  (the  non-attaching 
creditor)  first,  and  marked  it  **  first."  Mr. 
Nichol  claimed  the  proceeds  of  the  sale  of  defen- 
dant's goods  in  satisfaction  of  his  judgment  and 
execution,  and  oontonded  that  as  the  executions 
were  both  handed  to  or  placed  in  the  custody 
and  power  of  the  bailiff  at  the  same  instant,  it 
mattered  not  which  he  picked  up  or  marked 
** first;"  that  his  execution  was  oldest  in  date, 
and  was  first  In  time,  for  the  clerk  ought  to  have 
handed  that  to  the  bailiff  first,  as  it  was  first  in 
point  of  time;  and  referred  to  the  sees.  69  and 
204  of  Con.  Stat  on  Division  Courts ;  Bank  of 
Britiih  North  America  v.  Jarvi$,  1  U.  C.  Q  B. 
182;'2Va*«  v.  PaWw,  1  U.  C.  L.  J.  177  ;  Ex 
parU  McDonald,  1  U.  C.  L.  J.  77,  and  insisted 
that  he  was  entitled  to  the  proceeds  of  the  sale 
of  the  goods,  as  the  attaching  creditor  gained  no 
priority  by  reason  of  his  attachment 

On  the  other  hand,  it  was  contended  that  the 
attaching  creditor  had  a  right  against  all  claim- 
ants to  the  proceeds  of  the  sale  of  the  property 
attached,  excepting  against  those  who  attached 
within  one  month,  and  cited  sees.  203,  204,  206 
k  207  of  Division  Courto  Act. 

HcQHXs,  Co  J.^Thecase  at  tx  parte  McDonald, 
1  U.  C.  L.  J.  77,  is  very  similar  to  this,  except- 
ing in  one  respect,  and  affords,  if  the  decision  is 
correct,  a  precedent  against  Mr.  Nichors  claim. 
The  facto  of  that  case  were  dissimilar  in  this, 
that  the  claimants,  t.  e,,  the  execution  creditors, 
who  had  not  attached  in  that  case,  obtained 
judgment  and  execution  before  the  attaching  cre- 
ditor; they  obtoined  judgment  and  execution 
after  the  attachment,  and  before  the  attaching 
creditor  obtained  execution.  In  this  case  the 
execution  of  the  claimant  and  of  the  plaintiff 
came  to  the  custody  of  the  bailiff  at  the  same 
moment 

The  first  stotuto  of  Upper  Canada,  which  au- 
thorised the  attoching  the  property  of  absconding 
debtors,  was  2  Wm.  IV.  cap.  6,  and  under  it  the 
sheriff  was  required  to  attach  and  seise,  &c.,  all 
the  estate,  &c.,  of  the  absconding  debtor ;  and 
from  the  moment  he  seized,  the  estate  was  tn 
euetodia  legit.  The  sheriff  acquired  a  special  or 
qualified  property  in  the  estote,  and  the  former 
owner  no  longer  retained  the  power  of  disposing 
of  it  (GambU  et  al.  v.  Jarvit,  6  U.  C,  B.  0.  S. 
275,  per  Robinson,  C.  J.) ;  and  unless  the  debtor 
returned  and  put  in  bail  to  the  action,  or  caused 
the  claim  of  the  attaching  creditor  to  be  dis- 
charged within  three  months,  all  his  estate,  real 
and  personal,  or  so  much  of  it  as  might  be  neces- 
sary, was  held  liable  for  the  payment,  benefit 
and  satisfaction  of  the  claim  of  the  plaintiff. 
The  Court  of  King's  Bench,  in  Gamble  v.  Jarvit, 


78— VoL  LJ 


LOCAL  COURTS'  t  MUNICIPAL  GAZETTE. 


[May,  1865. 


held  that  the  goodt,  fre.,  were  not  to  be  looked 
upon  fts  taken  for  mere  safe  keepiog  for  the 
benefit  of  all  the  oreditore,  and  as  remaioiag  in 
the  hands  of  the  eheriff,  enbjeot  to  the  first  exe- 
eution  that  might  come  against  them ;  bat  that 
the  attaching  creditor  had  in  effect  a  lien  upon 
the  property  attached,  which  was  to  oontinae 
(unless  he  could  be  shewn  to  haTe  forfeited  or 
abandoned  it), and  he  held  priori tj  over  all  others. 

It  is  to  be  remarked  that  in  that  first  stotate 
DO  provision  whatever  was  made  for  ratably 
dividing  the  proceeds  of  any  sale  of  the  estate 
attach^,  in  cases  where  several  attaehments 
might  hf  issued  against  the  same  absoonding 
debtor,  where  there  was  not  enough  esUte  to  pay 
all  claims ;  nor  for  the  cases  of  those  plaintiffs 
who  might  have  commenced  suits  against  and 
served  process  upon  the  debtor  before  he  ab- 
sconded, and  before  the  issuing  of  the  attachment. 
These  things  were  provided  for  by  (he  enact- 
ments of  the  amended  act  6  Wm.  IV.  cap.  6,  ss. 
4  &  6,  and  before  the  passing  of  the  seoond  sta- 
tute the  questions  whic^  came  up  for  decision  in 
GambU  v.  Jarvu  arose  ;.  and  it  was  held  as  con- 
trary to  the  principle  of  the  common  law  that 
goods  in  cuttodia  Ugit  sbonld  be  seised  in  execu- 
tion, they  having  already  been  seised  for  the 
benefit  of  another  plainti^  who  had  not  forfeited 
his  lien  to  them.  Qoods  attached  by  foreign 
attachment,  issued  from  the  Lord  Mayor's  Court 
of  the  city  of  London — a  proceeding  bearing 
analogy  to  our  Absconding  Debtors  Actr— are 
held  not  to  be  sulyect  to  be  taken  in  execution 
in  another  suit.  **  The  owner  of  the  goods  has 
lost  for  the  time  his  power  of  disposing  of  them, 
and  his  creditor  can  have  no  greater  right  of  dis- 
posing of  them  than  himself" 

It  was  also  held  that  the  attachment  was  in 
the  nature  of  a  distress,  to  compel  the  absoond- 
ing debtor's  appearance,  and  that  it  was  **  impos- 
sible to  exclude  the  case  from  the  operation  of 
the  principle  that  goods  taken  as  a  distress  are 
exempt  from  execution."  The  question  of  pri- 
ority was  excluded  from  consideration  by  the 
amended  act  I  have  named,  and  subsequently  by 
the  act  19  Vic,  cap.,  43,  sec.  63,  and  now  by 
21  St  sec.  of  Con.  Stat,  of  U.  C,  p.  293,  in  so  far 
as  the  Courts  of  Record  are  concerned  ;  but  it 
has  been  long  an  open  and  much  debated  ques- 
tion in  the  division  courts.  The  proceedings  by 
attach  was  never  in  use  in  the  Courts  of  Requests. 

The  case  of  OambU  v  Jarvii  goes  therefore  to 
show  an  analogy  between  the  U.  C.  Stat ,  2  Wm. 
IV  c.  5,  and  our  D.  C.  Acts,  that  in  the  absence 
of  any  express  provision  giving  priority  of  claim 
to  a  person  circumstanced  as  Mr.  Niohol  is,  the 
seisure  of  goods  under  the  attachment  was  obvi- 
ously intended  for  the  purpose,  not  of  enforcing 
the  mere  appearance  of  the  debtor,  for  that  would 
be  of  no  use  in  a  court  which  has  no  power  of  is- 
suing process  against  the  pfrson,  or  of  detaining 
a  debtor,  nor  of  taking  bail  to  the  action,  as  the 
superior  courts  may  do  in  oases  of  attachments 
against  absconding  debtors,  but  for  *'  aecuring  " 
out  of  the  debtor's  estate  the  debt  and  cost4  of 
the  attaching  creditor.  The  form  of  the  attach- 
ment is  given  at  page  180  of  the  Con.  Stat,  of 
Upper  Canada,  commanding  the  officer  to  attach 
seise«  Uke.  and  safely  keep,  all  the  personal  es- 
tate end  effects  of  the  absoonding,  removing,  or 
concealed  debtor,  &c ,  liable,  &o ,  within,  &c  , 
or  a  sufiloient  portion  thereof,  to  secure  A.  B. 


(the  creditor)  for  the  s«m  of  (L  e.  the  sum  sworn 
to  be  due)  together  with  the  oosts  of  his  suit 
thereupon,  and  to  retnm  this  warrant  with  what 
you  shall  have  taken  thersvpen,  to  the  clerk  of 
the  division  coort  forthwith,  &o. ;  and  section 
208  provides  that  the  property  when  seixed  is  to 
be  forthwith  handed  over  le  the  onstody  and  pos- 
session of  the  clerk  of  the  eeurt,  who  is  to  take 
the  same  into  his  charge  and  keeping,  &e.  ;  and 
then  in  case  the  debtor,  before  JAdgment  re- 
covered, exeontee  and  tenders  to  the  oreditor  who 
sues  out  the  attachment,  a  bond,  with  sareties 
binding, the  obligors  in  the  event  of  the  ease  be- 
ing proved  and  Judgment  recovered,  to  pay  the 
claim,  **  or  the  valve  ef  the  property  attaiehed," 
or  produoe  the  property  when  required  to  satisfy 
the  judgment,  the  clerk  is  to  supersede  the  at- 
tachment. (See  sec.  209). 

By  the  2 1 0th  secdon  of  Che  D.  0.  Aet,  if  within 
one  month  from  the  seiseie,  the  debtor  does  not 
appear  and  give  the  bond,  execution  may  issue 
so  soon  as  Judgment  has  been  obtained  upon  the 
claim,  and  the  property  attached,  or  sufficient 
of  it,  to  satisfy  the  judgment  and  eoets,  may  be 
sold  for  the  satisfaction  thereof,  or  in  ca»e  of 
perishable  property  having  been  sold,  enough  of 
the  prooeeds  may  be  applied  to  satisfy  the  judg. 
ment  and  costs. 

But  whatever  conclusion  I  might  arrive  at  un- 
der OambU  V.  Jarvit,  I  am  nevertheless  bound 
by  the  later  ea-tes  of  Franeis  v.  Brown,  11  U.  C. 
Q  B.  668;  1  U.  C.  L.  J.  225;  Fisher  v.  Scnlley, 
8  U.  G.  L.  J.  89,  and  which  appears  to  me  to 
over-rule  GambU  v.  Jarvu,  to  decide  that  a  cre- 
ditor in  the  Division  Court,  who  obtains  the  first 
judgment  and  execution,  galas  the  prior  satis- 
faction, and  that  the  attachment  does  not  de- 
prive him  of  bis  legal  priority  of  execution ;  for 
in  this  respect  I  can  see  no  difference  between  a 
oreditor  having  a  judgment  and  execution  in  a 
Court  of  Record,  and  a  creditor  having  a  judg- 
ment and  execution,  in  the  same  circumstances 
in  the  Division  Court.  In  the  case  of  an  attach- 
ing creditor,  and  a  non-attaching  creditor,  both 
most  proceed  to  judgment  and  execution,  and  as  | 
said  by  Mr.  Justice  Burns,  "  I  apprehend  the 
rule  qui  prior  est  in  tempore,  potior  est  injure,  as 
respects  the  execution,  mast  prevail,  and  no  lien 
or  priority  is  gained  merely  by  means  of  an 
attachment." 

I  therefore  decide  that  the  claimant's  execu- 
tion is  entitled  to  priority.  .  Because  if  a  sheriff 
under  similar  ciroomstaoces  may  on  a  ;i  /a.  from 
a  oourt  of  record  seize  upon  the  goods  in  the 
hands  of  the  clerk  of  the  Division  Court,  and 
claim  priority  over  the  Division  Court  creditor, 
who  has  attached  them  before  he  obtains  execu- 
tion, there  certainly  can  be  no  reason  why  a 
judgment  creditor  in  similar  circumstances  in  the 
same  court  may  not  occupy  the  same  portion. 

The  other  point  in  question  is  as  to  which 
execution  is  entitled  to  priority  as  having  reach- 
ed the  bailiff's  hands  first.  They  reached  the 
possessioir  of  the  bailiff  at  the  same  instant,  in 
the  same  way  as  they  wonld  had  they  been  both 
sent  to  him  by  mail ;  they  were  both  in  his  cus- 
tody and  power  at  the  same  instant.  I  must 
therefore  hold  that  the  one  oldest  in  date  reached 
his  hands  first,  and  that  that  must  prevail  (for 
his  marking  the  one  or  the  other  as  first  could 
not  alter  the  fhct)  ;  the  rule  prior  est  in  tempore 
potior  est  injure  must  also  apply  here. 
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COBBB6FONDEN0E. 

AsaeaamaU  Aet — IdabUiiy  of  goods  to  disiresi 
for  taxes — What  goods. 

To  THE  EOITOEB  07  THS  LaW  JoURNAL. 

Gentlbmsn,  —  A.  oocapied  B/s  town  lot, 
pajio^  for  the  lue  of  it  simply  the  taxes.  In 
Aogoflt  laat,  A.  (sfter  haTiog  the  lot  assessed 
in  his  Dame)  reiiio?ed,  oarryiDg  with  him 
ever; thing  moreable  thereon. 

Now,  the  collector  says  he  has  no  authority 
to  seiie  A.'s  property  in  other  parts  of  the 
moaicipality,  beoaose  the  remoTal  took  place 
before  he  reoeired  the  rolL    Can  he  seize  t 

Ad  answer  in  your  April  number,  if  posei* 
ble,  will  oblige 

Sbtsral  Rsadiks. 

Collingwood,  March  23,  1865. 


[In  case  any  person  neglects  to  pay  his 
taxes  for  fourteen  daya  after  demand,  the 
collector  is  empowered  to  levy  the  same  with 
costs  by  distress  ot  the  goods  and  chattels  of 
the  person  who  ought  to  pay  the  same,  or  of 
aoj  goods  or  chattels  in  his  possession, where- 
ever  the  same  may  be  found  within  the  county 
within  which  the  local  municipality  lies* 
The  fact  of  remoYal  from  the  lot  assessed, 
before  or  after  the  receipt  of  the  roll  by  the 
collector,  does  not  in  any  manner,  so  far  as 
we  ttoderstand  the  act,  affect  the  right  of  the 
collector  to  distrain,  so  long  as  the  goods 
aod  chattels  liable  to  distress  are  within  the 
coanty,  and  in  the  possession  of  the  person 
vbo  ought  to  pay  the  taxes  at  the  time  of  the 
distress. — Eds.  L.  J.] 


To  THE  EniTOKS  OF  THI  LoCAL  CoURTS  QAZSTTk' 

ha  on  return  of  txeculums — Forfeited  fees — 
Returns  of. 

GtmLBiiJBir, — ^Tou  will  much  oblige  a  sub- 
scriber by  answering  the  following  questions 
relative  to  fees  to  be  paid  to  bailiffs  on  return 
of  executions.  Perhaps  some'  of  the  clerks 
in  the  different  counties  would  state  the  course 
tbej  pursue  in  regard  to  the  same. 

Ut.  The  14 1st  section  states  that  all  execu* 
tioos  shall  be  returned  by  the  bailiff  within 
thirty  days  from  the  day  the  said  execution 
issues  to  bim. 

2od.  The  52nd  section  requires  that  all  fees 
on  executions  shall  be  deposited  with  the 
elerk  before  same  issues  to  bailiff;  and  the 
^rd  section  states  if  executions  be  not  re- 


turned within  the  -time  mentioned,  then  he 
(the  bailiff)  shall  forfeit  atl  or  part  of  his 
fees. 

Now,  for  instance,  if  the  bailiff  returns  an 
execution  nuUa  (oito,  be  is  not,  by  statute, 
allowed  to  charge  any  fees ;  but  should  he 
return  fi  fa,^  after  the  return  day  thereof, 
money  made,  it  is  the  duty  of  the  clerk  to 
make  him  foffeit  his  fees  on  said  execution, 
and  to  take  charge  of  same  and  make  return 
of  same  to  County  Attorney.  Now,  the  ques« 
tion  arises,  are  the  clerks  still  bound  to  make 
returns  of  those  forfeited  fees?  If  so,  can 
they  still  charge  for  those  returns?  I  admit 
those  fees  so  furfeited  belong  to  the  Fee  Fund* 
and  should  be  paid  OTer ;  but  since  returns 
to  the  Fee  Fund  are  done  away  with,  what  ia 
the  duty  of  the  clerks  ?  Surely  not  to  keep 
the  money  I 

I  should  like  rery  mudh  to  know  if  thie 
section  is  enforced  in  the  different  counties  in 
Upper  Canada.  It  is  a  good  rule,  and  is  ft 
check  upon  bailiffs. 

I  remain,  yours,  &c. 

Clzkk  2ni>  B.  C,  LiNCouf. 

[We  commend  the  above  letter  to  the  notice 
of  Division  Court  Clerks  throughout  the 
country,  and  will  willingly  open  our  columns 
for  the  information  sought.  The  subject  is 
ah  ^important  one,  and  will  bear  discussion  ; 
but,  as  at  present  advised,  we  concur  in  our 
correspondent's  views.  It  is  clear,  whether 
paid  for  or  not,  that  the  service  required  by 
the  statute  should  be  performed.  After  hear- 
ing from  other  officers,  we  may  find  occasion 
to  return  again  to  the  matter. — Ens.  L,  0.  G."] 

REVIEWS. 

The  Trade  Retibw  :  Montreal,  published  by 
W.  B.  Cabdibb  &  Co.  every  Friday. 

We  take  great  pleasure  in  recommending 
this  weekly  publication  to  the  patronage  of 
the  public  The  articles  which  appear  in  it 
on  subjects  of  Political  Economy  are  well 
written  and  well  worthy  of  extended  circula- 
tion. The  more  popular  the  publication 
becomes,  so  long  as  at  present  conducted,  the 
better  will  it  be  for  our  people.  The  infonna* 
tion  it  contains  is  such  as  not  to  be  found  in 
any  other  Canadian  publication,  and  such  as 
is  calculated  for  the  well  being  of  the  country 
in  a  commercial  point  of  view. 
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INSOLVENTS. 


PhnanderHard Bewh. 

Petor  R4>wehigl«y —  0»h*w». 

John  Flnlay  ~ Norwood. 

Ju.  U  FraMT —  BerUn. 

John  Bell Owentoand. 

J.B.  D«onrt St  BastaelM. 

▲ndraw  Wallara  *  Bobert  Park  ......  Stratfurd. 

Junes  D.  McKay » Hamilton. 

BobU  B.  Llman  -.... FtawrrUle. 

G.  A  W.  Gibson Qntjboc 

Andrew  Bote Tp.  Wilmot. 

JohnKraner Tp  FiUroy. 

Pierre  Roberge Queheo. 

Arslne  Oouthier  Bi.  George. 

Mordeeai  Reynoldji a. Snath  Norwidi. 

John  McGregor Picton. 

George  K.  Vaadosen Amellaebarg. 

Ooll  M<'Fee DtMnharnoie. 

Wm.  White Tp.  Monagham. 

BamL  C.  Kenaey — Trafiilgar. 

Xdward  Roblneon Chatham. 

Hopkioeon  A  Brothan 8herbrook. 

Thomas  Story Ottawa. 

Thos.  Dnrranfc  Aylmer. 

R.  0.  Humphries,  Jr  Keene. 

Alex.  Poe Keene. 

John  Carrothers Toronto. 

Thomas  Dunn  ^ Toronto. 

Wm.  John  King  Owensoand. 

Wm.  Brooks a.„^ Niagara. 

Hector  Little Hamilton. 

T.  BaskerrUle  OtUwa. 

Henry  W.Wright PaUley. 

Anson  Jones BroekTllle. 

Henry  t>qaler Brightoa 

AmRprlor. 

YorkTille. 

St.  Mary's. 

St.  Mary's. 

Gape  St.  Ignaoa. 

Montreal. 

Hamilton. 

Oullingwood. 


iS. 

John  Faulkner 
James  McOoalg .... 
HcDongal  A  Davis 
Pamase  Gulmont ., 
Boewell  Hansman 

F.A.  BhIIs  

Hall  tUfbr 

Wm.  Watson - Toronto. 

Leon  David  A  Leonard  Desmarais .....  Ottawa. 


Coll  >  cDonell 
Simon  OUendorffer 

Henry  Uose ~.. 

Wm.  Smith 

Hugh  PinUyson......... 


Sand  Point 
.  KlogRton. 
Woodstock. 
BrockTllla. 
Paris. 


Francois  Boargault  ft  Go v Acton  Vsle. 

James  F.Oliver St. George. 

Montrml. 


Charlton.. 

JohnSharpe  » A^hodel. 

George  Baghumt... Montreal. 

John  Hurray  Upham  PnrtUnd. 

George  Weg< St.  Thomas. 

D.  ft  H  MoKensle  Saraia. 

John  Poison Toronto. 

Wm.  Gordon  Peterboro*. 

Templeton  Brown Peterboro*. 

Chas.  Desjardins  , Quebec 

A.  Couture Quebifc. 

Zina  Downs Btmchville. 

Michael  Molloy L'Orignal. 

Wm.  B.  Maiiihall Tp.  Fitaroy. 

David  Hunter Tp.  Verulam. 

B.J.  Evdritt Ameliaaburgh. 

JohnUaly ~ Montreal. 

Thomas  Taylor Quebec 

Bobert  Thompson Peterboro'. 

David  T.  Brown White  Uke. 

John  R  Chester Tp.  Montagna. 

Squire  Keith St.  Catharlnec 

J.  S.  Whitoomb Tbnrso. 

James  Jameson Sherbrooka. 

Wm.  C.  Hunband Georgetown. 

Robert  McMsster Georgetown. 

Hugh  R.  Bowman IngemoU. 

Alexander  Mowat..... Gloucester. 

J.  Cralgie Queenston. 

J.  ft  A.  Clark Woodstock. 

Alexander  Tbompson Scarborough. 

BtarllnK  ft  Arkle BellevUlc 

John  Orme Gnelph. 

JameeHlllH Tp.  Fltzroy. 

Obas.Bo>d  Taylor Stratford. 

Charles  Klliott Cobourg. 

Philip  Clapp.... Cannington. 

Georgw  U.wklns... , Tp.  Haldlmand. 

Joel  Merrlman  Webster Tp.  Brighton. 

Andrew  Starratt Tp.  Chinguaooosy. 

W.H.  Perriu Clinton. 


G.  G.  German............ 

Robert  Grain 

Wm.  John  Bkina  ...... 

Robt  Richardson  ...... 

Joseph  Bandett... 

Kdward  Routh 

J.B.Teafaia 

Orville  A.  Spoor 

Wm.  Roberts ............ 

John  Paterson  

Abmham  W.  Taylor.. 
Donald  F.  Oampbell .. 
Archibald  Graham .... 

Abraham  Pratt 

Isaac  Shnpe 

Thomas  A.  Mitehell.. 

Patrick  Fltipatrlek 

Colin  Slnolalr 

Wm.  Manme 

Philip  Lynch »... 

Henry  Hanly 

G.  W.  Maclarlaae  ........... 

Bdwd.  L.  Parkins 

Noah  J.  Adams « 

Joseph  Frederick  Ralnsr.. 

Wm.  Smith 

Andrew  Jones.. 

Christopher  Kphraim  Lse 

R.J.Barl 

H.N.Boxer.. 

Michael  Marrion  


.  BaUavtlto. 
,  Tp.  Aogosta. 
.  Artvmesla. 
,  Qnehec 
.  Qenttlly. 
.  OtUwa. 


.  Harrisbarg. 
.  Sonthamplon. 
.  Ingenmll. 
.  HamQtoa. 
.  Toronto. 
.  Ocuwa. 
.  OtUwa. 
.  Tp.  Waterloo. 
.  Omemee. 
.  All nmette  Island. 
.  Goderich. 
Montreal. 

Ce.   Ceelle  de  Tal* 
leyfi.-ld. 
Whltl^. 
.  Ooboorg. 
.  Ottawa. 
.  MnotrsaL 
.  Whitby. 
.  Brockvllla. 
.  Tp.  North  Dvmfrlss. 
.  Battle. 
.  Chatham. 
.  Montreal. 
.  UmeLake. 


APPOINTMENTS  TO  OPPICB. 


POLICR  MAGISTRATB. 

JAMES  WBTMS,  Esqalr^  to  be  Police  Magistrate)  Town 
ofBrantford.    (Gaietted  April  22, 1M6.) 

NOTARIBS  PUBLIC. 

DAVID  SMART,  of  Port  Hope,  Bsqulra,  Attomoy-atLaw, 
to  be  a  NoUry  Public  in  Upper  Canada.  (Gaietted  AprU  1, 
1805.) 

EDWARD  TATLOR  DARTNBLL,  of  L'Orignal,  Bsqnlre, 
Barriater-at-Law,  to  be  a  Notary  Public  in  Upper  Canada. 
(Gasetted  April  1, 1866.) 

DANIBL  8H0FF,  of  MoGnilvray.  Eqsulni.  to  be  a  Notary 
PnbUo  in  Upper  Canada.    (Gaxatted  AprU  1, 18«ft.) 

DUNCAN  C.  MAODONELL,  of  Whitby,  Bsqulre.  to  be  a 
Notary  Public  in  Upper  Canada.    (Oaaetted  April  1,  1865.) 

WILLIAM  TORRANCB  HATS,ofG«derii<h,  ltoqnir^  A^ 
tomey4t-Law,  to  be  a  Notary  Public  in  Upper  Canada. 
(Gasetted  AprU  1, 1866.) 

JOHN  EDWIN  FARBWELL.of08hawa,Eequire.Barrls- 
ter«t*Law,  to  be  a  Notary  PubUe  In  Upper  Canada.  (Gaset- 
ted AprU  1, 1806  ) 

DONALD  SUTHRRLAND,  of  Thamesford,  Esqolrv,  to  be 
a  NoUry  Public  in  Upper  Canada.  (Gasetted  April  22, 1S65.) 

GK9R0E  PALMER,  of  Gnelph,  Esquire,  Barrister  atl^w, 
to'  be  a  Notary  PubUo  in  Upper  Cauada.  (Gasetted  AprU  22, 
1865.)  , 

00R0NER8. 

THOMAS  JOHN  TORK,  Bsqnir«,M.D.,  Associate Ooroner. 
County  of  WeUlngton.    (Gasetted  April  1, 1866.) 

ALEXANDER  JAMES  MeMASTBB,  Esquire,  M  D.,  As- 
sociate Coroner,  Onited  CounUes  of  York  and  Perl.  (Gaxat- 
ted April  1, 1865.) 

CHAKLKS  TAIT  SCOTT,  Zsqntro,  AasocUte  Oorooer, 
United  Counti«s  of  Huron  and  Braos.  (Gasetted  AprU  1, 
1865.) 

GKORGK  WILSON,  Esquire,  M.D.,and  DAVID  HOWARD 
HARRISON,  Bequire,  M.D.,  AssocUte  Omners,  Cbunty  of 
Perth.    (Qasetted  April  22, 1866.) 

JOHN  CASCADEN,  Esquire,  M.  D..  AModate  Coroner, 
County  of  Elgin.    (Gasetted  AprU  22, 1865  ) 

EDWARD  HORNIBROOK.  Esquire,  Assodate  Coroner, 
County  of  Perth.    (Gacetted  April  22, 1865.) 


TO  COBBESPONDENTS. 


**  Skyxxal  RxADKBa"— "Clxxx  29n  D.  C.  Lraoour"— under 
**  Correspondeooc" 

**  A  SuBScufiXB."— Too  late  Ibr  this  nomber,  wUl  appear 
in  next. 


Jane,  1865.] 
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DIARY   FOR   JUNE. 


4.8UX..  WMtSimdeqf. 

5.  Mob  ..  Reoordar'i  CooH  fita.   Last  day  fbr  nof  ie«  of  trial 
11.  SUN  .  IVmify  Aiwiay.    St.  Bamaboi,         [for  Oo.  Ct. 
13.  Tqm...  Quar.  Seaa.  and  Oo.  Ct  iltt  In  each  Co. 
ISw  SUX ...  IM  Sunday  ^fUr  Trinitif. 
».  Taes...  Accaadon  Qnaeo  Yktaria,  1837. 
2L  Wed ...  Lnngcat  Day. 
2  .  Tliara..  attiaica  Court  of  Error  and  AppeaL 
34.  Srt  ....  A  John  BaptUL    Mldsammar  Day. 
».  SC7N  ...  2mi  Afwlay  mfUr  TrMtg. 
9.  Tbara.  SL  IMer. 

m.  Frid.-.  Last  iMj  br  Oranty  Coonell  flnally  to  nwfm  Aa- 

[Msament  Bdl. 


NOTICE. 

(Mv  A>  ^  ^cvY  I>*y<  denaiMf  /or  M«  Liw  Joomal  and 
Local  Oowta*  Gaxetta,  tmb§eriben  not  dulring  to  tak€  both 
pa&<ieafi0iM  0are  parUadarly  reqitutei  at  onet  to  return  the 
boefc  nnmbera  of  that  am  far  wMA  thug  do  not  wUk  to 


Wxt  %mA  (RmM 


MUNICIPAL  GAZETTE. 

JUNE,  1866. 

THE  TEMPERANCE  ACT  OP  1864. 

Our  attention  has  been  directed  to  one  of 
the  clauses  of  this  Act  A  correspondent  asks 
whether  a  wife  having  a  cause  of  action  under 
the  42nd  section,  can  maintain  the  same  in  a 
Division  Court  The  words  of  the  section  on 
this  point  are  in  substance  as  follows : — The 
person  giving  the  notice  may,  in  an  action  as 
for  a  personal  wrong,  recover  of  the  person 
notified  such  sum  not  less  than  twenty  nor 
more  five  hundred  dollars,  as  may  be  assessed 
by  the  court  or  jury  as  damages. 

It  is  not  easy  to  determine  from  the  lan- 
goige  used,  whether  the  Division  Courts  can 
entertain  such  a  case.  Our  impression  is,  that 
they  can,  at  least  if  no  more  than  forty  dollars 
tie  claimed  in  the  particulars,  and  we  have 
ttrived  at  this  conclusion  for  the  following 
reisons :  If  the  mention  of  the  larger  amount 
in  the  clause  excludes  the  jurisdiction  of  the 
Dirision  Courts,  it  would  also  exclude  that  of 
the  County  Courts  which  never  could  have 
been  intended  by  the  Legislature.  There  are 
many  cases  where  there  would  in  effect  be  a 
denial  of  the  remedy  if  the  wife  or  relative  of 
a  person  who  is  in  the  habit  of  drinking  were 
compiled  to  resort  to  the  superior  courts. 
The  expense,  if  nothing  else,  would  be  a  bar 
to  the  remedy,  for  the  wife  of  a  drunkard  has 


seldom  a  dollar  at  command.  She  might  be 
able  to  make  up  the  small  fees  necessary  to 
enter  a  suit  in  the  Division  Court,  though  not 
at  all  likely  to  have  sufficient  means  to  bring 
an  action  in  the  Court  of  Queen's ,  Bench  or 
Common  Pleas,  not  to  speak  of  the  loss  of 
time  and  necessity  for  travelling  a  consider- 
able distance  from  home.  These  considerations 
we  admit,  will  not  determine  the  question  of 
jurisdiction,  but  one  cannot  lose  sight  of  them 
in  considering  the  point 

Under  the  65th  section  of  the  Division  Court 
Act,  these  courts  can  entertain  actions  for 
''personal  wrongs;"  they  come  within  the 
general  term  **  personal  actions."  But  do  the 
words  "  such  sum  not  less  than  twenty  nor 
more  than  five  hundred  dollars,"  make  it 
necessary  to  claim  tlJe  larger  amount  in  all 
cases  ?  The  action  is  not  given  as  for  a  debt, 
or  to  recover  a  debt,  but  for  a  "personal 
wrong,"  and  evidence  of  damage  should  be 
given.  And  therefore  we  think  if  a  party  has 
not  sustained  damages  beyond  forty  dollars, 
he  or.she  may  limit  the  claim  to  that  sum  and 
so  enable  Division  Courts  to  deal  with  the 
case. 

Such  sum  '*  as  maybe  ameiud  by  the  court 
or  jury  as  damages" — the  word  ''  assessed  as 
damages"  implies  a  right  to  damages  at  all 
events  to  twenty  dollars,  with  such  further 
sum  added  as  the  plaintiff  may,  upon  the  evi- 
dence, appear  to  be  entitied  to.  The  words 
"  5y  the  court  or  jury*^  are  very  material  in 
determining  the  point  In  actions  fbr  personal 
wrongs  none  of  the  courts  of  record  determine 
questions  of  damages  without  the  intervention 
of  a  jury,  but  the  Division  Courts  do.  The 
judge  is  '*  sole  judge  in  all  actions,"  *  *  *  and 
'*  determines  iJl  questions  of  law  and  facts 
in  relation  thereto,"  except  in  cases  where  % 
jury  is  demanded ;  and  for  this  reason  it  seems 
clear  that  the  Legislature  must  have  had  in 
view  when  passing  the  Act,  the  bringing  of 
actions  in  the  Division  Courts.  Otherwise 
why  are  the  words  ^^  court  or  jury^''  which 
imply  that  in  some  cases  it  would  belong  to  9k 
court  (without  the  intervention  of  a  jury)  to- 
assess  the  damages — upon  no  other  construe^ 
tion  can  effect  be  given  to  every  part  of  the^ 
clause. 

But  it  may  be  said  if  this  argument  has. 
weight,  and  if  in  the  clause  under  considera^ 
tion  the  l^slature  by  using  the  words  '*  as- 
sessed by  the  court,"  must  have  meant  thd 
Division  Court,  that  an  action  for  one  hundred 
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dollars  could  be  sustoined  under  eection  40, 
and  there  is  some  difficulty  there,  we  suppose, 
unless  we  adroit  that  section  40  has  the  effect 
of  enlarging  the  Division  Court  jurisdiction  in 
the  case  specified.  Of  course  an  explanation 
might  be  given  of  the  use  of  the  words  referred 
to  by  reference  to  newspapers  and  individual 
dealings;  but  these  are  not  proper  elements 
in  construing  the  terms  of  an  Act  of  Parlia- 
ment, and  it  might  lead  us  to  say  something 
about  a  certain  ambitious  I^urham  boat-man 
who  put  out  his  pole  to  propel  a  vessel  in 
Upper  Canada  waters,  but  unfortunately  found 
nothing  to  bottom  it  on ;  or  on  the  other  hand, 
•of  there  being  such  paucity  of  hands  in  the 
west  that  we  were  compelled  to  ship  a  man 
firom  the  east  to  rig  up  the  new  Temperance 
boat  ' 

We  have  not  heard  of  any  action  brought 
under  this  section,  and  if  any  of  our  readers 
arc  aware  of  any  such  in  the  Division  Court, 
we  should  be  glad  to  hear  from  thenL 

There  must  be  many  distressing  cases  where 
the  inhuman  cupidity  of  liquor  deslers  in 
furnishing  intoxicating  liquors  to  a  **  drinking'* 
busband,  has  caused  loss  and  suffering  in  a 
family ;  and  some  of  the  Temperance  societies 
or  some  humane  person  would  do  an  act  of 
charity  by  furnishing  a  poor  wife,  anxious  to 
punish  a  delinquent,  but  unable  to  pay  court 
fees,  with  the  small  sum  necessary  to  bring  an 
4kction  in  the  Division  Court 


PRACTICE  OF  BAILING  BY  JUDGES  IN 
•      CRIMINAL  CASES. 

On  page  166  of  Vol.  7  of  the  Law  Journal 
will  be  found  an  article  on  the  law  and  prac- 
tice of  bail  in  criminal  cases,  to  which  we  refer 
our  >eaders  in  connection  with  The  Queen  v. 
Chamberlain  et  al.^  published  in  another  place 
in  the  present  number.  The  writer  of  that 
•article  suggested  as  allowable  the  practice 
which  has  been  sanctioned  by  Mr.  Justice 
Wilson,  in  the  case  named,  that  is  to  say,  to 
have  the  depositions  certified  by  the  County 
attorney ;  and  expressed  his  belief  that  the 
better  course  in  all  cases  would  be  (as  sug- 
gested in  that  article)  to  obtain  copies  fi*om 
that  officer,  rather  than  from  the  committing 
justice.  We  subjoin  an  extract  therefrom  on 
this  point 

The  writer,  after  mentioning  that  the  pro- 
cedure is  not  traced  out  in  the  particular 
enactment,  goes  on  to  say — **but  enough  may 


be  collected  iVom  the  several  enactments  bear- 
ing on  the  subject,  to  show  the  proper  prac- 
tice in  such  cases.  Suppose,  then,  a  practi- 
tioner instructed  to  apply  to  the  county  judge 
for  an  order  to  bail  a  party  committed  for  a 
crime.  The  first  step  will  be  to  procure  cer- 
tified copies  of  the  examinations  and  papers 
upon  which  the  judge  is  to  act  If  the  party 
chaiiged  be  actually  in  gaol,  it  may  be  assumed 
that  the  papers  are  filed  with  the  County 
attorney ;  for  section  89  of  the  Consolidated 
Act,  before  referred  to  (Con.  Stat  C.  ch. 
102),  and  section  9  of  the  Local  Crown 
Attorney's  Act  (c.  106,  U.  C),  require  the 
depositions  and  papers  to  be  *  delivered  to 
the  County  attorney  without  delay,*  and  so 
in  respect  to  coroners,  by  section  62  of  the 
first  named  act  The  words  *  without  de- 
lay '  must  be  taken  to  mean  without  unrea- 
sonable delay,  and  in  practice  the  papers  are 
usually  sent  by  the  next  mail,  or  are  at  once 
sent  in  an  enclosed  packet  by  the  constable 
intrusted  with  the  execution  of  the  warrant  of 
commitment,  to  be  by  him  delivered  to  the 
County  crown  attorney,  when  he  lodges  his 
prisoner  in  gaol.  But  if  on  inquiry  it  is  found 
that  the  committing  magistrate  has  not  trans- 
mitted the  papers  to  the  County  attorney,  that 
officer  would  doubtless  call  upon  the  magis- 
trate at  once  to  forward  tbem ;  and  that  with- 
out prejudice  to  any  proceeding  that  would  lie 
against  the  magistrate  for  de&ult  in  not  obey- 
ing the  requirements  of  the  statute.  In  some 
cases  it  may  save  time  to  apply  directly  to 
the  committing  justices ;  but^  unless  in  very 
urgent  cases,  it  is  better  to  obtain  the  certifi- 
cate fVom  the  County  crown  attorney  —  for 
unless  every  thing  is  in  form  the  papers  may 
require  to  be  again  sent  to  the  committing 
magistrate  for  correction,  and,  in  any  case, 
notice  will  probably  be  required  to  be  given 
to  the  County  attorney." 

As  reuuurked  by  Mr.  Justice  Wilson,  it 
would  be  impossible  for  the  committing  magis- 
trate, after  he  has  complied  with  the  law  in 
transmitting  the  papers  to  the.Oounty  attorney, 
to  certify  in  the  manner  required  by  the  act ; 
and,  ''  in  favor  of  liberty,"  the  learned  judge 
made  the  order  to  bail  on  the  depositions  trans- 
mitted and  certified  by  the  County  attorney. 

But  after  all,  the  63rd  section  of  the  Con- 
solidated Satutes  of  Canada  only  provided  an 
additional  mode  of  verifying  the  depositions, 
&c,  on  the  application  to  a  judge  to  bail,  and 
the  judge  might,  we  take  it,  act  upon  any 
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proof  which  satisfies  him,  under  the  eztensiTe 
powers  giyea  by  the  54th  section  of  the  same 
act ;  aod  the  official  certificate  of  a  County 
attorney  is  at  least  as  reliable  as  the  like  cer- 
tificate fh>m  a  justice  of  the  peace. 

There  are,  however,  two  proyisions  bearing 
on  this  question  which  do  not  appear  to  have 
been  mentioned  by  counsel  in  the  case  of  Tke 
Queen  t.  Chamberlain  Section  5  of  ch.  80, 
Con.  Stat  Can.  provides  that  "  in  every  case  in 
which  the  original  record  could  be  received  in 
evidence,  a  copy  of  any  official  or  public  docu- 
ment in  this  province,  purporting  to  be  certi- 
fied under  the  hand  of  the  proper  officer  or 
person  in  whose  custody  such  official  or  public 
document,*'  ftc,  shall  be  receivable  in  evidence 
of  any  particular  in  any  court  of  justice,  or  be- 
fore any  legal  tribunal,  Ac  ;  and  section  60  of 
Con.  Stat  C.  ch.  102  enacts,  that  after  examin- 
ations taken  before  magistrates  have  been  com- 
pleted, and  before  the  first  day  of  the  court  to 
which  the  prisoner  is  committed  to  be  tried, 
ftc,  the  prisoner  may  demand  /h>m  the 
efficer  ^r  pereon  having  ctteto^y  of  the  tame 
copies  of  the  depositions  on  which  he  has  been 
committed,  ftc,  on  payment  of  a  reasonable 
sam  for  the  same,  not  exceeding  five  cents  for 
each  folio. 

Under  one  or  both  of  these  enactments  the 
jadge  might  well  receive  certified  copies  of  the 
depositions  fi-om  the  County  attorney,  if  ex- 
press authority  were  needed  for  receiving  that 
species  of  evidence  of  depositions  taken  in  the 
charge  upon  which  a  prisoner  applies  to  be 
admitted  to  bail. 


SECURITIES  BY  PUBLIC  OFFICIALS. 


A  correspondent  suggests  the  advisability 
of  allowing  Judges  in  Division  Courts  to  re- 
ceive the  security  offered  by  an  assurance  or 
guarantee  society,  instead  of  the  security  of 
private  individual&  l£  this  is  advisable  for 
Division  Court  officers,  why  not  equally  so  for 
municipal  and  county  officials  ?  As  far  as  the 
former  are  oonoemed,  none  are  better  aware 
of  the  difficulties  and  unpleasantness  of  their 
task  than  the  county  judges  themselves. 

The  practice  is  fi»t  coming  into  vogue  for 
public  companies  to  accept  the  securities 
offered  by  the  bonds  of  guarantee  societies 
for  the  due  and  fiuthful  performance  of  duties 
by  secretaries,  treasurers,  clerks,  servants, 
^,  in  their  employ.    This  course  has  many 


obvious  advantages,  both  to  the  servant  and 
his  employer,  and  we  think  that  it  might,  with 
proper  saf(^;uards,  be  still  further  extended. 

We  understand  that  notice  has  been  given 
of  the  intended  introduction  of  a  bill  next 
session  with  the  above  object  in  view,  but  of 
general  application.  We  shall  be  better  able 
to  give  an  opinion  on  the  subject  when  we 
see  what  the  proposed  enactment  provides. 


MUNICIPAL  ELECTIONS. 
We  have  been  enabled,  in  the  present  and  in 
three  former  numbers,  to  present  to  that  class 
of  our  readers  who  are  interested  in  municipal 
affairs,  a  number  of  decisions  by  judges  of  the 
Superior  Courts,  of  more  or  less  importance, 
with  reference  to  disqualifications  affecting  var 
rious  members  of  municipal  council&  We  also 
commenced,  in  the  April  number,  to  collect, 
amongst  the  notes  of  cases  affecting  **  Magis- 
trates, Municipal  and  Common  School  Law," 
a  series  of  decisions  on  the  same  subject, 
which  we  shall  continue  in  future  numbers  as 
^pace  permits,  and  which  will,  when  complete, 
be  found  very  useful  to  municipalities  when 
discussing  this  important  branch  of  the  law. 

SBLSCTIOKS. 


QUACKERY. 

The  oonviotion  of  Wray  alias  Henery  aroused 
the  virtouQS  indignation  of  the  British  press 
to  a  degree  that  is  inexplicable,  as  the  offence 
of  which  he  has  been  found  guilty  has  been 
known  to  have  been  committed  daily  by  the 
hundreds  of  quacke  who  carry  on  their  nefa- 
rious but  profitable  praotioe  m  L(mdon  and 
every  town  in  the  kingdom,  and  m  the  pro- 

{)riet4)r8  of  the  newspapers  that  have  been 
oudest  in  his  cimdemnation,  and  in  the 
expression  of  indignation,  have  not  hesitated 
to  give  to  his  advertisements,  and  those  of 
others  of  the  same  clasH,  a  place  in  their 
'pages.  ILiw  few  of  our  daily  piipers  can  be 
safely  admitted  into  the  family  circle,  owing 
to  the  highly  objectionable  nature  of  the  ad- 
vertisements of  these  quacks,  by  which  alone 
they  are  enabled  to  live.  If  their  advertine- 
ments  were  refuned  admission  in  the  news* 
papers,  half  their  trade  wouid  be  gone.  It  is 
said  that  one  London  quack  alone  spends 
£10,000  a  year  upon  his  advertisements. 
This  circomHtance  is  itself  enough  to  show 
how  profitable  a  busine'^s  this  must  be;  and 
we  recently  heard  of  a  case  which  explains 
the  n»*inner  in  which  it  is  made  so. 

A  nervous  gentleman — so  runs  the  tnle^ 
was  induced  to  consult  one  of  these  fellows 
on  a  subject  of  extreme  delicacy  ;  the  quack, 
seeing  with  whom  he  had  to  do,  left  the  room 
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mjsterioasly,  and  returned  with  a  glass  of 
stagnant  water,  into  which  be  made  this  poor 
nenrous  man  look  with  a  magnifying  glass, 
and,  perceiring  therein  all  kinds  of  creeping 
things,  he  became  very  mnob  alarmed.  The 
quack,  seizing  the  opportunity,*  assured  his 
patient  that  what  he  saw  was  the  cause  of 
complaint,  and  that  there  was  no  man  in 
London  able  to  cure  him  but  himself,  and  he 
refused  to  prescribe  until  he  -was  paid  £500, 
and  a  cbeoue  was  immediately  drawn  for  the 
amount.  How  he  worked  upon  the  nerTons 
fears  of  this  poor  man  can  well  be  imagined, 
into  whose  purse  he  oontriTed,  there  can  be 
little  doubt,  to  dip  still  deeper. 

Now,  we  do  not  imagine  that  the  refusal  of 
their  advertisements  would  absolutely  deprive 
these  gentry  of  the  publicity  which  is  essential 
to  them,  but  it  would  deprive  them  of  that  kind 
of  recommendation  which  an  advertisement  in 
a  respectable  newspaper  conveys  to  the  mind 
of  the  ignorant  and  unreflecting  who  very 
often  imagine  that  the  proprietor  of  a  high 
class  newspaper  would  not  adroit  into  his 
colunms  an  advertisement  if  he  did  not  know 
something  of  the  character  of  the  advertiser. 
The  description  of  persons  fitted  to  be  their 
victims  being  yery  well  known  to  them,  and 
their  whereabout^,  in  whatever  locality  they 
are  to  be  found,  ttie  post  will  be  made  the 
mediuai  of  conveying  their  filthy  advertise- 
ments to  ^heir  dupes.  But  then  this  mode  of 
advertisement  is  within  the  grasp  of  the  law. 
There  is  another  mode  of  advertisement  to 
which  they  resort — viz.,  the  distribution  of 
their  works  at  the  public  museums,  to  the 
annoyance  and  disgust  of  those  who  frequent 
our  leading  thoroughfares.  This  too,  can  be 
suppressed  by  the  strong  arm  of  the  law. 
Surely  that  which  Lord  Campbell's  Act  has 
done  with  regard  to  obscene  prints,  can  be 
done  in  the  case  of  obscene  publications,  and 
the  exhibitions  of  loathsome  and  disgusting 
figures  and  busts. 

No  quack  is  permitted  to  practise  in  France. 
When  a  man  is  about  to  commence  the  practice 
of  medicine  in  any  town  there,  he  is  obliged  to 
present  to  the  mayor,  or  other  authority  of  the 
town,  his  diplomas,  and  if  they  are  not  en  regU^ 
he  is  not  allowed  to  open  his  practice.  The 
result  is,  that  the  public  health  and  the  purses 
of  individuals  are  alike  protected.  Why  can- 
not that  which  is  done  m  France  be  done  in 
£ngland  ? 

J>)ubtless  there  is  this  grave  difficulty. 
According  to  our  English  mode  of  thinking, 
it  is  a  serious  and  generally  reprehensible 
interference  with  the  liberty  of  the  subject  to 
extinguish  a  profitable  trade,  as  this  is,  by 
legislative  enactment,  and  there  must  be  a 
very  clear  and  cogent  case  of  public  benefit 
to  compensate  us  for  the  sacrifice  of  personal 
liberty.  '*  What,"  say  the  objectors,  and  not 
without  force,  **  interfere  with  the  right  of  a 
Britinh  subject  to  make  any  contract  respect- 
ing his  own  pocket  or  health  that  in  his  own 
discretion  he  may  himself  please?  Why 
should  the  Legislature  interfere  to  protect 
men  against  their  own  folly  f    In  seeking  to 


suppress  these  publications,  we  may  prevent 
scientific  and  medical  inquiry  ?  Why  should 
we,  in  effect,  revive  an  obsolete  monopoly? 
This  would  be  a  gross,  wanton,  and  an-£ng- 
lish  interference  with  that  which  is  most 
dear  to  us— our  free,  uncontrolled,  unfettered 
liberty  ;"  and  so  forth.  And  it  is  not  enough 
to  say  that  similar  objections  may  be  and 
have  been  made  to  every  project  of  reform 
brought  under  the  consideration  of  the  Legis- 
lature, and  that,  nevertheless,  the  reforms 
have  been  effected  with  advantage  to  the 
public.  The  real  question  at  issue  here  is 
not  whether  the  arbitrary  suppression  of 
these  quacks  would  or  not  be  a  public  benefit 
—  no  one  can  deny  that  it  would  be  so, 
except  the  quacks  themselves — but  whether 
there  is  or  not  involved  in  this  suppression  a 
principle  so  fraught  with  danger  as  to  render 
Its  adoption  a  greater  evil  than  the  nuisance 
it  is  desired  to  suppress.  We  'cannot  deny 
that  to  watch  over  the  moral  conduct  of  the 
population  by  law  savours  somewhat  suspi- 
ciously of  '*  paternal  government''  When 
the  New  England  colonists  declared  adultery 
to  be  a  crime  punishable  with  the  pillory, 
few  people  in  this  country  doubted  that,  how- 
ever excellent  the  morality  of  the  statute  in 
question,  it  was,  practically,  tyrannical.  The 
(Question  for  "us,  then,  is,  have  we,  declama- 
tion apart,  a  right  to  prevent  the  open  exer- 
cise of  this  most  "  noxious  trade  ?  "  and  we 
do  not  hesitate  to  say  that  we  have. 

Why  is  cheating  a  criminal  offence  7  Be- 
cause It  is  the  duty  of  law  to  protect  property, 
and  cheating  is  an  invasion  of  the  rights  of 
property.  Is  it,  then,  lees  the  doty  of  law  to 
nrevent  the  weak  and  credulous  from  being 
deceived  out  of  their  health,  which  is  pro« 
perty,  and  made  furthermore  to  nay  tneir 
money  for  that  which  cannot  be  taxen  to  be 
''valuable  consideration.^'  Moreover,  public 
decency  is  within  the  proper  scope  of  the  law, 
and  these  exhibitions  and  advertisements  of- 
fend against  public  decency. 

We  admit  freely  that  the  task  is  not  an  easy 
one ;  but  that  is  no  reason  why  the  attempt 
should  not  be  made.  Lord  Campbell,  m 
dealing  with  the  Holywell-street  obscenities, 
had  similar  difficulties  to  encounter,  yet  he 
made  the  attempt,  and  practically  succeeded 
in  his  object. 

The  failure  of  the  Medical  Registration 
Act  to  suppress  these  evils  is  another  proof 
of  the  necessity  of  a  public  prosecutor.  The 
medical  council  consider,  and  probably  with 
justice,  that  they  are  not  called  upon  to  insti- 
tute proceedings,  at  their  own  risk,  against 
quacks,  who,  by  their  assumed  tides,  hold 
themselves  out  to  the  public,  who  have  no 
means  of  knowing  better,  as  duly-qualified 
medical  practitioners;  and  a  kind  of  sanction 
is  believed  to  be  added  to  this  representation 
by  the  appearance  of  their  advertisements  in 
respectable  newspapers.  As  the  law  at  pre- 
sent stands,  there  is  no  person  or  body  com- 
pelled to  prosecute. 

The  first  step  necessary  sounds  a  strong 
one,  but  it  is  really  right  in  principle.    Let 
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it  be  made  a  misdemeanoiir  to  assame  the 
iitle  or  qaalification  of  a  medical  mao,  anlees 
utborised  bj  the  diploma  of  some  recof^nised 
or  legalised  body  or  iastitation ;  then  appoint 
a  pablic  officer  bound  to  institate  leeal  pro- 
eeedings  against  all  persons  who  Tiolate  the 
hw  in  this  respect,  on  a  proper  primA  facie 
eaie  being  shown;  next  prohibit  any  man 
from  practising  medicine  in  any  place  until 
his  diplomas  have  been  submitted  to  some 
magistrate,  and  a  proper  opportunity  afforded 
for  any  person  who  may  be  so  minded  to  test 
their  eenoineness.  Let  the  presentation  of  a 
false  diploma  be  declared  a  misdemeanour, 
and  power  of  summary  conyiotion  (subject  to 
the  nght  of  appeal)  given  to  the  magistrates ; 
next  the  magistrates  should  be  inTSsted  with 
power  to  close  those  museuq^s  that  disgrace 
oar  leading  thoroughfares,  wherever  found, 
and  the  provisions  of  Lord  Campbell's  Act 
should  be  extended' to  the  circulation  of  those 
filthv  publications. 

This  latter  is,  perhaps,  the  most  difficult 
branch  of  the  subject,  because  it  may  fairly 
be  said,  where  is  the  line  to  be  drawn  between 
a  scientific  and  a  filthy  publication.  Many 
duly-qualified  practitioners  devote  themselves 
to  the  treatment  of  what  are  called  "  secret 
diseases,*'  and  write  skilful  treatises  upon 
the  Bobjeot  This  is  unquestionably  so,  and, 
while  there  ia  no  necessity  for  the  public  to 
read  these  books,  it  is  as  absolutely  necessary 
that  the  profession  should  be  in  possession  of 
them  as  of  any  other  medical  works.  They 
mast  therefore  be  advertised  in  the  usual 
stjie  in  which  other  learned  books  are  offered 
to  the  profession,  but  not  otherwise ;  and  it 
may  well  be  confided  to  the  authorised  tribu- 
nals to  deal  with  the  authors  of  such  works, 
and  to  say,  under  all  the  circumstances  of 
eieh  case,  whether  the  advertisement  was  or 
pot  a  legitimate  one,  and,  if  not,  then  to  treat 
it  as  a  misdemeanour. 

It  is  not  necessary  here  to  enter  into  the 
details  by  means  of  which  these  provisions 
Btgbc  be  carried  oat,  as  they  will  easily  sug- 
gest themselves  to  every  experienced  drafts- 
man. Let  the  principle  but  be  admitted  that 
the  men  are  public  nuisances,  as  deserving  of 
being  stopped  as  unqualified  solicttors  or  un- 
aathorised  brokers,  and  that  the  publications 
ire  an  offenjie  against  public  decency,  and 
the  rest  will  foUow  upon  well-established 
precedents,  almost  without  the  necessity  of 
oonsideration. — Solicitor^*  Journal, 


tHE  LAW  ft  PBACTICE  OF  THS 
DIVISION  COUBTS. 

{prnHmuifrom  page  M.) 

The  general  provision  contained  in  section 
71,  as  to  where  suite  may  be  entered  and  tried, 
fltty  be  departed  from  in  oertein  cases,  by 
leave  of  the  judge,  under  section  73.  The 
object  of  the  enactment  is  shewn  in  the  pre- 
amble to^e  clause  (one  of  the  few  preambles 


reteined  in  consolidating  the  stetutes  of  Upper 
Canada).  It  is  as  follows :  '*  The  places  fixed 
for  holding  the  sittings  of  the  courts,  and  the 
offices  of  the  clerk9  thereof  being  in  some 
instances  situated  at  an  inconvenient  distence 
finom  the  place  of  residence  of  certein  parties 
residing  in  such  divisions,  while  a  court  is  held 
in  an  adjacent  division,  in  the  same  or  in  an 
adjoining  county  more  conrenient  for  such 
parties,  and  it  being  desirable  that  procedure 
in  the  Division  Courte  should  be  made  easy 
and  inexpensive  to  suitors." 

It  is  then  enacted  that  in  case  any  person  de- 
sires to  bring  an  action  in  a  Division  Court 
other  than  that  in  which  the  cause  of  action  has 
arisen,  or  in  which  the  defendant  resides,  any 
judge  may  authorize  by  special  order  a  suit  to 
be  entered  and  tried  in  the  court  of  any  divi- 
sion in  his  county  adjacent  to  the  division  in 
which  the  defendante  or  any  one  of  the  dcfen- 
dante  resides,  whether  such  defendant  or  do* 
fendante  reside  in  the  county  of  the  judge 
granting  the  oMer  or  in  an  adjoining  county. 

The  20th  general  rule  of  practice  provides 
that  the  proper  leave  may  at  any  time  be  pro- 
cured on  production  of  an  affidavit  to  the  effect 
of  the  form  given  in  schedule  to  rules  1  and  2* 
or  upon  oath  to  the  same  effect,  at  any  sittings 
of  the  court  in  which  the  action  is  brought; 
and  that  no  written  order  for  such  leave  shall 
be  necessary,  but  that  the  insertion  of  the 
words,  ^^ssued  by  leave  of  the  judge,"  in  the 
summons,  shall  be  sufficient 

The  recent  enactment  of  27  &  28  Vic  cap. 
27,  has,  to  a  great  extent,  left  the  provisions 
of  section  72  of  little  practical  value;  but 
there  are  yet  cases  not  covered  by  that  act,  in 
which  section  72  may  be  brought  into  play, 
with  a  view  to  convenience  and  economy  in 
procedure. 

The  stetute  27  &  28  Vic  cap.  27,  has  greatly 
modified  the  general  enactment  as  po  venae 
(sec.  71).  It  is  very  general  in  ite  character, 
making  coptiguity  to  the  place  where  the 
court  is  held  the  rule  as  to  in  what  court  the 
defendant  may  be  called  on  to  answer  a  claim. 

The  object  of  the  act,  declared  in  the  pre- 
amble, is  to  lessen  the  expense  of  proceedings, 
and  to  provide  as  far  as  may  be  for  the  conve- 
nience of  parties  having  business  in  the  Divi- 
sion Courts.  This  act  is,  by  section  3,  incor- 
porated with  the  Division  Court  Act,  and  a 
place  assigned  to  ite  clauses :  they  art)  to  be 
inserted  next  after  section  71  of  the  act,  and 
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the  rale  making  power  (under  sec  03)  is  ex- 
tended to  its  provisions. 

By  section  1,  *^anj  suit  cognizable  in  H 
Division  Court  may  be  entered  and  tried  and 
determined  in  the  court,  the  place  of  sitting 
whereof  is  the  nearest  to  the  residence  of  the 
defendant  or  defendants ;  and  such  suit  may 
be  entered  and  tried  and  determined  irrespec- 
tive of  where  the  cause  of  action  arose,  and 
notwithstanding  that  the  defendant  or  defen- 
dants may  at  such  time  reside  in  a  county  or 
division  other  than  the  county  or  division  in 
which  such  Diviuon  Court  is  situate  and  such 
suit  entered.*' 

It  will  be  observed  that  the  power  to  select 
a  tribunal  under  given  circumstances  is  con- 
ferred on  the  person  who  enters  a  suit  It  is 
permissive,  and  may  or  may  not  be  made  use 
of  The  defendant  cannot  compel  a  plaintiff  to 
proceed  under  this  clause,  nor  can  be,  if  a  suit 
be  entered  under  the  authority  of  section  71 
that  might  be  entered  under  this  section,  ob- 
ject that  it  would  be  more  convenient  to  him 
to  have  the  case  entered  in  the  nearest  court 
to  him. 

The  section  will  in  many  cases  give  the 
plaintiff  the  choice  of  several  tribunals,  e,  ^., 
in  the  court  for  the  division  where  the  cause 
of  action  arose,  where  the  defendant  resides, 
or  the  court  the  place  of  sittings  whereof  is 
the  nearest  to  the  residence  of  the  intended 
defendant 


MAGISTBATES,  MUNICIPAL  ft 
COMMON  SCHOOL  LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

QUABTBR  SiSSIONS. — CONTBMPT. — CoVNBBL. — 

A  Court  of  Quarter  Sessions  being  a  court  of 
record  bas  Jurisdiction  to  fine  for  contempt  of 
oourt ;  and  a  ooonsel  was  fined  for  using  Insult- 
ing langpiige  to  a  Juryman,  and  thereby  ob* 
atruoting  the  business  of  the  court  The  Court 
of  Queen's  Benoh  will  exercise  a  supervision  in 
such  oases,  and  see  that  ihe  inferior  court  has 
not  exceeded  its  jorisdiction.  {In  re  Pater,  18 
L.  T.  M.  C.  142.) 


Falsi  Pritimoss— InDioriiaiiT. — To  sustain 
an  indictment  for  obtaining  or  attempting  to 
obtain  money  by  fklse  pretenoe,  the  indiotment 
must  state  with  certainty  the  pretenoe  of  a  sup- 
posed existing  fact^A  statement  that  prisoner 
pretended  to  H.  P.  (the  manager  of  T.'s  busi- 
ness) that  H.  P.  was  to  give  him  lOt.,  and  that 


T.  **  was  going  to  aUow  him  lOs.  a  week."  ffdd 
insoffioient  Blaekbum,  J.,  and  Pigott,  J., 
dulntanHhue,  (Beg,  v.  AimAmp,  S8  L.  J.  &L 
C,  182.) 

Cbimihal  Law^fivini]ios.<— An  indictment 
ohargiifg  prisoner  with  abootiog  al  A.  B.  with 
intent  to  do  him  grievous  bodily  barm.  Is  well 
supported  by  evidenoe,  showing  that  he  fired  a 
loaded  pistol  indiscriminately  into  a  group  of 
persone  intending  to  do  grievous  bodily  bamiv 
and  that  he  hit  A.  B.  (Reg.  v.  FrHwtU,  88  L. 
J.  M.  C,  128.)  . 

MuKioiPAL  GoRPOEATioH— RsrannnL  or  At- 
TORSiT. — A  corporation,  as  a  general  rule, 
eannot  bind  itself  exeept  under  its  common 
seal;  and  the  retainer  of  a.soUoltor  to  oppose  a 
bill  In  Parliament  is  not  an  exception  to  that 
rule.  (Sutter  v.  Spectacle  Makere*  Company^  12 
W.  B.  742  ) 

By-Law  ^Powiaa   or  Town  Couscn.  with 

RKOARD  TO  8ALI  OF  PROVISIORg,  &0 — LlOnSSS 
TO  BUTCHRRS— PUHISHM INT  IMPOSRD  FOR  BrRACR 
— WbRTBRR  it  must  BK  riXRD  III  Bt-LAW  OR  VAT 

BR  i.irr  TO  thr  MAOisTRAiyi.— The  corporation 
of  a  town  by  by>law  enacted  <that  ao  person 
should  expose  fbr  sale  any  meat, -fish,  fMultry, 
eggs,  butter,  cheese,  grsin,  hay,  straw,  cord- 
wood,  shingles,  lumber,  flour,  wool,  meal,  vege- 
tablea,  or  fruit  (except  wild  fruit), .  hides  or 
skins,  within  the  town,  at  any  place  but  the 
public  market,  without  having  first  paid  the 
market  fee  thereon,  as  therein  provided,  exeept 
all  hides  and  skins  from  all  animals  slaughtered 
by  the  licensed  butchers  of  the  corporAtloo  hold- 
ing stalls  in  the  market  Held^  bad,  as  being 
beyond  the  power  of  the  corporation. 

Also,  that  meat,  fish,  pouUry,  egge,  cheese^ 
groin,  hay,  straw,  cord  wood,  ehingUe,  Inmber, 
Hour,  wool,  meat,  vegetables,  or  fruit,  except  wild 
fruit,  should  not  be  exposed  for  sale  within  the 
municipality,  eaoept  in  the  naarket,  before  12 
o'clock,  noon. 

Held,  bad,  as  to  the  articles  printed  in  italics, 
power  being  given  as  to  the  others  only,  by  sec. 
294,  sub-sec.  10,  of  Consol.  Suts.  U.  C,  ch.  54. 

Also,  that  before  10  a  m.  during  May,  June, 
July,  and  August,  and  before  11  during  the 
other  months,  no  huckster,  butcher,  dealer,  tra- 
der, runner,  agent,  or  retailer,  or  any  other 
person  purchasing  for  export  or  to  sel(  again, 
should  buy,  bargain  for,  engage  or  o8er  to  boy 
any  article  of  household  oonsnmption  brought 
to  the  market,  excepting  pork,  grain,  flour, 
meal,  or  wool.  Held,  bad,  except  as  to  huck- 
sters and  runners,  they  only  being  Induded  in 
sub-sec.  12.  4 
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Abo,  that  bU  penons  exercising  the  trade  of 
e  botoher  withio  the  town  should  be  Ueensed 
each  yetur,  «•  provided,  the  fee  for  enoh  license 
to  be  59.  Beld,  dearly  bed,  ander  sees.  217, 
sod  294,  sab-see.  81. 

Also,  that  any  persen  breaking  any  of  these 
pTotisions  shonld,  npoo  eonfiotion  before  the 
major  or  any  other  magistrate  of  the  town, 
forfeit  and  pay  a  fine  not  eieeeding  $60,  nor 
less  than  $1,  and  costs,  and  in  default  thereof, 
and  of  distress  out  of  which  to  levy,  shonld  be 
eomraitted,  with  or  without  hard  labour,  for  not 
more  than  21  days.  QutBre,  Ukiog  together  sec. 
248.  sub-sees.  6,  7.  8,  and  sees.  206.  207,  860, 
866.  whether  the  statute  authorises  a  discretion 
as  to  the  amonpt  of  fine  and  term  of  imprison- 
ment to  be  thus  given  to  the  magistrate,  or 
vfaether  it  must  not  be  fixed  by  the  by-law. 
There  being  room  for  doubt  as  to  this  point, 
and  reason  to  believe  that  many  convictions 
night  have  taken  place  under  similar  provisions 
in  other  by-taw^  the  court  refused  to  quash 
upon  this  objection.  (Re  Fenndl  and  Corpora- 
tion  0/ atulph,  24  U.  C.  Q.  B.  288.) 


SIMPLB  COirrRACTS  A  AFFAIBS 
OP  £y£Br  DAY  LIFE. 

HOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES.  / 
iHsuEAHca— iHTaam  rbosipt  by  Aomt,  how 
nz  BixDiKo  —  PaivGiPAt  AMD  AocjiT.  —  The 
H^nt  of  an  insurance  company,  employed  to 
r«cei?e  applications,  on  application  by  the  plain- 
tiff, and  receipt  from  him  of  the  usyal  pramium, 
g»Te  to  the  plaintiff  a  receipt  therefor,  «'  subject 
to  approTal  by  the  board  of  directors,  money  and 
note  to  be  returned  in  case  application  is  reject- 
cd."  It  was  alleged  that  this  was  verbally  an. 
^fcrstood  between  the  agent  and  the  assured  to  be 
ft  fioal  agreement 'for  the  policy  and  an  acoep- 
<u>oe  of  the  risk.  The  direoton  having  refused 
to  effect  the  proposed  insurance,  and  returned 
the  premiam  note  given  to  the  agent,  held,  tbat 
the  company  was  not  liable  to  make  good  a  loss.. 
Stid  also,  that  the  agent's  authority  did  not 
extend  to  the  making  of  final  agreements  for 
"»«irance,  or'  to  the  insuring  temporarily  of 
property  not  of  tlie  classes  specified  in  printed 
ctnoUrs  of  the  company,  or  such  as  tbey  were 
>«ciistomed  to  insure.  {Henry  v.  The  Agrieul" 
^9l  Mutual  Aeeuranee  Aeeoeiation,  11  Qrant, 
125.) 

PUXCIPAL  k  SORBtT-^RnaASB— DiSOHABOB. 

The  payee  of  a  promissory  note,  endorsed  for  the 
lecommodation  of  the  maker,  having  obtoined 


Judgment  against  the  maker  and  endorser,  exe- 
cuted a  release  to  the  maker,  reserving  all  his 
rights  against  the  endorser.  JlelJ,  that  he  was 
entitled  to  do  so.  and  might  still  proceed  to  en- 
foree  the  Judgment  agAinat  the  endoraer.  {Bell 
V.  Manning,  11  Grant,  142  ) 

COBTBAOT  BOB  SALB  OF  LAND — GboWINQ  CBOPS. 

The  plaintiff  agreed  to  buy  an  estate,  *•  includ- 
ing the  hay,  growing  crops,  ftc."  The  time  fixed 
for  completion  was  the  24th  June,  but  it  was 
afterwards  extended  till  the  29th  September,  and 
in  the  meantime  the  defendant  had  cut  and  sold 
the  hay  and  crops.  Held,  that  the  plaintiff  was 
entitled  to  those  crops  only  which  were  in  exis- 
tence at  the  time  of  completion,  and  that  he  had 
no  right  to  the  proceeds  of  the  sale  of  the  crops 
which  wera  cut  and  gathered  before  the  20th 
September.  (Fr«^<€rv./>oiiflW»on,  18  W.R.516.) 


Nbolwbhob— Sbbvakts.— If  the  owners  of 
dangerous  machinery  employ  a  young  peraon 
about  it,  inexperienced  in  its  use,  without  giving 
tbat  person  proper  diractions  as  to  the  mode  of 
using  it,  they  are  in  law  rasponsible  for  any 
injary  which  may  ensue  from  the  use  of  the 
machinery.     {OrizzU  y.  Frott,  8  F.  &  F.  622.) 

Falbb  Impbisobmbbt^Jitstifioation.— a  per- 
son unlawfully  in  another's  house  and  creating  a 
disturbance,  and  refusing  to  leave  the  house, 
may  be  forcibly  removed;  but  if  he  had  not 
committed  an  assault,  the  circumstances  do  not 
afford  a  Jostifioation  for  giring  him  into  the  cus- 
tody of  a  policeman.  {Jordan  v.  Oibbon,  8  F. 
F.  N.  P.  Gas.  607.) 


Exboutobs-^Rbnitkciatiob.— Uennneiationby 
an  executor  need  not  be  under  seal.  A  letter  by 
which  he  renounces  probate  is  sufficient,  and  the 
letter  should  be  recorded  in  court  as  his  renun- 
ciation. (In  the  goods  of  Boyle,  Prob.  8,  6,  64; 
88  L.  J.  N.  8.  106.) 

Ibjubt  bbsultibo  raoK  thb  Clbabimo  or 
Lahd — Rbbusal  to  ibtbbfbbb  with  V^bdiot  o»* 
JiTBT. — A  man  must  exercise  care  and  dlscre-- 
tion  as  to  the  time  and  mode  of  clearing  hisi 
land;  and  if  his  neighbour  be  injured  by  rash- 
ness or  inconsiderateness  on  his  part,  he  will  be- 
liable  to  him  for  the  damage. 

It  is,  however,  always  a  question  for  the^ 
consideration  of  the  Jury  whether  or  not  a  man 
has  exercised  his  own  right  to  the  iijury  of  his. 
neighbour;  and  where  the  case  has  gone  fully 
to  the  Jury,  with  all  proper  directions  on  the  law 
by  the  presiding  Judge,  their  verdict  will  not  be 
disturbed  by  the  court,  unless  it  is  contrary  to> 
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law,  even  thoagh  the  eyidence  woald  fully  have 
warranted  a  different  finding.  (  Wtlkim  ▼.  Row, 
1  U.  C.  L.  J.,  N.  S ,  161.) 


PaKTMIBBBIP  —  ASSIONMBNT  FOS    BbHKFIT   DT 

Cbboxtobs. — When  a  partner  has  absconded, 
the  remaining  partners  may  make  an  assign- 
ment for  the  benefit  of  creditors,  without  his 
consent.  {Palmer  ▼.  Myer$  et  al,  1  U.  G.  L.  J., 
N.  S.,  166.) 

UPPEB  CANADA  BEPOBTS. 


COMMON  PLEAS. 

(iZeporfed  by  S.  J.  YAifKoDOBim,  Baq.,  M.A.,  Barriuer^ot 
Law^  MUporUT  to  th€  Court.) 

€quirb  qui  tam  y.  Wilson. 

Praptri^  tfuaUfjoaiinn  of  JvuUea  nfOtf.  I^ae^—Qm,  Statt.  O. 
eh  100,  «c.  ^—OmJUctinff  emum»-Judg^$  charge. 

In  a  qui  tam  aeUon  against  dttfendant  for  acting  a»  a  Jontlea 
of  the  FiAoe  without  aufflcient  propert/  qualificaUon, 
where  the  evidence  offered  by  plaintiff  aa  to  the  value  of 
the  land  and  pn^mlaea,  on  whicn  defendant  qnalllled,  was 
▼ague,  BpeenlatlYe,  and  Inoonduaive,  one  of  tha  witneeeea 
in  fiu!t,  having  aflerwarda  recalled  hia  tcctimony  aa  to  the 
▼aloe  of  a  portion  of  the  premlaee  and  placed  a  higher 
eatiaiate  upon  It;  while  the  OTldenoe  tendered  by  the 
defendant  was  positlTe,  and  based  npon  tangible  data ; — 

Beid  {A.  WiUoru  J^  dituniienU),  that  the  Jury  w«i«  rightly 
directed,."  that  they  ought  to  be  fully  satlcfled  as  to  the 
▼aine  o*  the  del**ndant*8  property  before  finding  for  the 
plaintiff;  that  thvy  should  not  wei«h  the  nutter  In  scales 
too  nicely  balanced ;  and  that  any  reasonable  donbt  ahould 
be  in  faTour  of  the  defendant.*' 

Obserratlons  On  the  principle  of  thf  Talnation  of  land  with 
a  Tiew  to  determining  the  property  qnalifleation  of  Joa- 
tloes  of  the  Peace. 

[0,  P.  H.  T.,  1866.J 

This  was  a  ^tiifam  action  against  the  defendant 
for  acting  as  a  Justice  of  the  Peace  in  and  for 
the  United  Counties  of  Huron  and  Bruce  without 
being  qualified,  according  to  "  The  Act  respect- 
ing the  qualification  of  Justices  of  the  Peace,'* 
Con.  Stats.  C.  cap.  100 

The  declaration  contained  eleven  counts. 

The  defendant  pleaded  not  guilty  to  all,  and 
as  to  ten  counts,  an  action  gui  tam  pending 
against  defendant  at  the  suit  of  one  David  Paulin. 

The  plaintiff  joined  issue  on  the  first  plea,  and 
replied  to  the  second  that  the  action  of  Paulin 
was  commenced  and  prosecuted  by  fraud  and 
•collusion  between  Paulin  and  the  defendant. 

On  this  replication  the  defendant  joined  issue. 

The  cause  was  tried  before  Hagarty,  J.,  at  the 
last  assizes  held  at  Goderich,  and  a  verdict  found 
for  the  defendant.' 

In  Michaelmas  Term  last,  Robert  A.  Harriton 
obtained  a  rule  ni»i  to  set  aside  the  verdict  and 
for  a  new  trial  on  the  grounds  of  misdirection  in 
this,  that  the  learned  judge  told  the  jury  that  if 
there  was  any  doubt  as  to  the  sufficiency  of  the 
defendant's  property  qualification  aa  a  Justice  of 
the  Peace,  to  give  him  the  benefit  of  the  doubt ; 
and  for  non-direction  in  this,  that  the  judge 
refused  to  tell  the  jury  that  by  law  the  onus  of 
proving  a  sufficient  qualification  was  east  npon 
the  defendant,  and  that  if  the  jury  doubted  aa  to 
its  sufficiency  the  verdict  should  be  against  the 
defendant ;  and  upon  grounds  of  improper  rejec- 
tion of  evidence  in  this,  that  he  refused  to  hear 


the  testimony  of  Charles  A.  Harte,  a  witness 
called  on  the  part  of  the  plaintiff;  and  on 
grounds  of  surprise,  and  grounds  disclosed  in 
affidavits  and  papers  filed. 

During  the  present  term,  (7.  Robiruon^  Q.C., 
shewed  caus^ — There  is  no  reason  for  complain- 
ing  of  non-direction,  for  the  presumption  is 
always  in  favor  of  the  good  faith  of  a  public 
officer.  Before  acting  the  defendant  had  to  make 
oath  that  his  property  was  worth  $1,200.  This 
he  did,  and  he  has  proved  by  two  witnesses  that 
the  property  is  of  this  value.  It  is  true  that  the 
plaintiff  produced  as  many  and  more  witnesses 
to  prove  that  in  their  opinion  it  was  worth  less, 
but  they  had  not  seen  the  property  so  faWy  as  to 
be  able  to  estimate  its  value,  and  after  all  it  was 
but  their  opinion.  It  is  true,  too,  that  the 
statute  requires  the  property  qualification  to  be 
$1,200,  but  it  is  easy  to  get  witnesses  honestly 
to  undervalue  the  property,  and  thus  cast  a 
doubt  upon  its  value;  but  a  doubt  thus  cast 
should  be  in  favor  of  the  defendant,  because  the 
presumption  always  is  that  a  man  is  acting 
rightly,  not  wrongfully. 

As  to  the  rejection  of  the  evidence  of  Harte,  it 
must  be  admitted  that  his  knowledge  of  the  cir- 
cumstances as  to  which  he  was  called  to  speak 
was  derived  from  the  defendant  during  the  rela- 
tionship of  attorney  and  client,  and  the  evidence 
was,  therefore,  properly  rejected.  As  to  the 
affidavits  filed  by  the  plaintiff,  they  disclose  no 
new  facts,  but  a  repetition  of  opinions  of  value, 
which  are  met  by  affidavits  on  the  part  of  the 
defendant  representing  its  value  to  be  $1,200. 
There  is  no  surprise,  and  no  ground  on  which  a 
new  trial  ought  to  be  asked  for  or  granted,  for 
the  defendant  was  the  owner  in  fee  of  the  land. 

On  the  question  of  misdirection  he  referred  to 
Con.  Stats.  Canada,  ch.  100,  sees.  S,  6 ;  on  the 
alleged  non-direction  to  Oreat  Western  Railway 
Company  of  Canada  v.  Braid,  8  L.  T.  N.  S.  31, 
S.  C.  9  Jur.  N.  S.  889;  Taylor  v.  Ashton,  11  M. 
&  W.  401,  417;  Taylor  on  Ev.  4  ed.  86&-369 ; 
Connell  v.  Cheney,  1  U.  C.  R.  807;  and  as  to  the 
surprise,  MeLellan  q,  t.  v.  Brown,  12  U.  C.  G.  P. 
642. 

Harriton,  in  support  of  the  rule,  animadverted 
upon  that  part  of  the  judge's  charge,  wherein 
he  directed  the  jury  not  to  weigh  in  scales  too 
nicely  balanced  the  value  of  the  defendant's  pro- 
perty. He.  argued  that  the  statute  required  the 
qualification  to  be  $1,200,  and  that  the  legal 
presumption  was  against  the  defendant  if  doubt 
was  thrown  upon  its  value ;  for  he  was  bound 
without  reasonable  doubt  to  have  property  of  the 
clear  value  of  $1,200,  and  the  whole  onus  of 
proving  this  lay  on  the  defendant.  He  eited 
The  Lexinyton  F.  L,  J-  M.  Ine,  Co,  v.  Paver,  16 
Ohio,  824 ;  Best  on  Presumptions,  29,  67. 

J.  WiLsoir,  J.— The  6th  sec.  of  the  Con.  Stets. 
C,  cap  100.  enacts  that  "  the  proof  of  his  quali- 
fication shall  be  upon  the  person  against  whom 
the  suit  is  brought."  The  defendant,  in  answer 
to  the  plaintiff's  charge,  that  he  had  acted  with- 
out the  proper  qualification,  put  in  his  oath  of 
qualification,  dated  17th  of  April,  1861,  on  certain 
property  in  Clinton,  described  therein.  He  called 
the  person  from  whom  he  purchased  the  property 
in  January,  1866,  who  proved  that  the  defendant 
had  then  paid  for  it  $1,200,  and  had  since  ex- 
pended |400  more  upon  it,  and  that  it  was  worth 
as  much  at  the  time  of  trial  as  it  was  when  he 
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pnrehased  it.  He  proved  by  another  witness, 
vho  bad  opportunities  of  examining  it,  that  the  lot 
on  which  the  house  stood  was  an  eighth  part  of 
an  acre,  and  was  worth  at  least  $1,200 ;  that  an 
adjoining  lot  of  doable  the  sise,  bat  with  a  house 
worth  $400  less  than  the  defendants,  had  been 
sold  for  $1,600  within  three  months. 

To  displace  this  evidenee,  the  plaintiff  called 
three  witnesses  to  speak  to  the  Talue  of  the  pro- 
perty. The  first  was  the  assessor  for  the  years 
1859/60  and  '61.  He  said  that  he  had  assessed 
its  yearly  ▼alue  in  1861  at  $86,  representiag  an 
absolute  value  of  $600,  which  he  said  was  a  fair 
Talae.  The  lot  is  over  forty  feet  front  by  two 
chuna  deep,  and  might  be  now  worth  $200  or 
$300,  and  the  buildings  might  have  cost  $500  or 
^00,  but  are  not  worth  what  they  cost :  he  was 
never  inside  the  house,  and  had  never  examined 
it,  witli  a  few  to  value  it,  for  three  years.  TJie 
next  witness  said  he  thoaght  the  property  worth 
$700  to  $800 ;  he  had  been  inside  the  house, 
but  nerer  up  stairs;  but  he  admitted  h^had 
never  looked  at  it  with  a  view  to  value,  for  he 
did  not  expect  to  be  asked.  The  third  and  last 
▼itneea  said  that  before  the  repairs  he  thought  it 
worth  about  $600,  but  he  had  not  seen  it  since 
the  repairs ;  he  should  not  like  to  give  $900 
now ;  some  might  give  more,  and,  perhaps,  if  he 
had  examined  it  Uirough,  he  might  value  it  at 
more. 

The  learned  Judge  reports  to  us  that  he  direo- 
ted  the  jury,  *•  thatth«iy  ought  to  be  ftiUy  satisfied 
as  to  tbe  Talue  of  the  defendant's  property  before 
fioding  a  verdict  for  the  plaintiff ;  that  he  thought 
they  should  not  weigh  the  matter  in  scales  too 
niedy  balanced  ;  and  that  any  reasonable  doubt 
should  be  in  favor  of  the  defendant" 

The  last  part  of  this  ehar^  is  what  is  com- 
plained of  in  tbe  role  ;  but  in  the  argument  the 
mode  in  which  the  jury  were  directed  to  weigh 
the  matter  was  insisted  upon  as  objectionable. 

In  both  respects  we  think  the  charge  was  right. 


b  THB  MATTBK  OF  O'NuLL  AXD  THa  COEPORATIOir 

OP  ms  UffiTno  Couxtus  of  Toek  akd  Pkkl. 

Atrolav  9/ptAHe  nod*  from  Oootnmmt  Ay  Obicniy  CbiM- 
cH—Prioe  and  Umttf  paymtmt^Bif4aw  ummecestaru^Cbn. 
Sat  U,  a  cap.  54,  iec  236,  C  M9».  28,  MC  70. 

Th«  eovBtj  eoimcfl  of  ray  BODidiMlitj  ham  powvr,  under 
Gm.  Stot.  D  C.  e.64.  Me.  22a,  to  oootraet  with  tbe  gorvrn- 
B«nt  Cir  tke  purefaaM,  at  a  orjec  AgfOMf  $20  OUO,  of  any 
pabUe  works,  roadx,  Ac ,  In  Upper  C«dw1»,  and  to  iMne 
dalMQtaiw  for  the  pajmenl  thereof  in  twenty  peartf  wUh- 
mT  «  bfdaiw  bnmg  pantd  to  aidhmrim  tht  «mm. 

&aiie,thMlf  It  bethought  dci<rei6le to peM raeh  ■  by-law 
it  Bred  not  be  flrat  lubiDittKd  to  the  ratepayer!  for  SMent 
fberrCo. 

Ogs.  Stat  C.  «ap.  ^  aec  7S,  meeially  aathorlee  the  lale  to 
ABj  municipal  conncU  by  toe  gOYernment  of  the  pabllo 
made  Itlac  Aeyend  the  UmlU  of  foch  mnnldpeltty. 

[C.  P.,  hTt,  18«.] 

In  Hilary  Term  last,  J,  BUninM,  for  T.  H. 
O'Neill,  obtained  a  rule  nift  to  quash  with  costs 
tbe  following  by-law  or  resolution  of  the  council 
of  the  said  corporation,  passed  on  the  2nd 
Kovember  last: 

'*That  the  warden  be,  and  he  is  hereby  in- 
fracted to  enter  into  an  agreement  with  the 
government  to  pay  them  for  the  Tork  roads  the 
ioa  fixed  bp  the  arbitrators  appointed  to  settle 


the  price,  in  six  per  cent,  debentures,  running 
twenty  years,  in  accordance  with  the  originiU 
propositions,  and  that  the  seal  of  the  corporation 
be  affixed  to  this  resolution. — Adopted. 

(Signed)     **  Wm.  Ttbbill,  Warden, 
2nd  November,  1864. 


(Signed)    J.  Elliot,  C,  C," 


[LS.] 


The  following  grounds  were  taken  in  the  rule : 

1.  That  being  a  by-law  or  resolution  for  rais- 
ing upon  the  credit  of  the  municipality  of  the 
united  counties  a  sum  of  money  exceeding  twenty 
thousand  dollars,  not  required  for  its  ordinary 
expend! tuie,  and  not  payable  within  the  same 
municipal  year,  it  was  not,  before  the  final  pass- 
ing thereof,  or  at  any  time,  submitted  to  the 
electors  of  the  said  municipality  for  tbeir  assent, 
as  required  by  the  municipal  institutions,  &c.,  of 
Upper  Canada;  and  that  the  said  by-law  or  reso- 
lutiun  was  uncertain  in  not  fixing  the  amount  fdr 
which  the  said  debentures  should  be  issued. 

2.  That  the  said  by-law  or  resolution  did  not 
ascertain  or  state  Ihe  amount  of  ratable  property 
of  tbe  said  municipality,  nor  the  amount  of  the 
debt  created  thereby,  or  intended  to  be  paid,  nor 
the  total  amount  required  to  be  raised  annually 
by  special  rate  for  the  payment  of  the  said  debt 
and  interest,  nor  the  amount  of  the  whole  rata- 
ble property  of  the  said  municipality,  according 
to  the  last  revised  assessment  rolls,  nor  the 
annual  special  rate  in  the  dollar  for  paying  the 
interest  and  creating  an  equal  yearly  sinking 
fund  for  paying  the  principal  of  the  ^id  new 
debt  intended  to  be  created;  that  no  rate,  or 
other  provision  whatever,  was  stated  or  made  by> 
the  said  by-law  or  resolution  to  meet  or  pay  off 
the  said  debentures,  or  the  interest  thereon,  nor 
was  there  any  other  by-law  providing  for  the 
same,  or  supplying  the  said  several  defects ;  that 
a  portion  of  the  said  roads  was  without  the 
limits  of  the  said  corporation,  and  lay  within  the 
limits  of  the  county  of  Ontario,  an  independent 
municipality.  Or,  why  that  portion  of  the  said 
by-law  or  resolution,  which  authori.>«ed  the  issu- 
ing of  debentures,  should  not  be  quashed  with 
costs  for  all  or  any  of  the  reasons  aforesaid,  and 
on  the  grounds,  that  the  same  was  uncertain  in 
not  fixing  the  amount  for  which  the  said  deben- 
tures should  be  issued,  and  on  grounds  disclosed 
|n  affidavits  and  papers  filed. 

The  affidavit  of  O'Neill,  besides  shewing  that 
he  was  a  freeholder  in  the  township  of  Vaoghan 
and  a  ratepayer,  and  interested  in  the  by-law, 
and  that  his  attorney  procured  the  copy  of  the 
by-law  or  resolution  annexed  to  his  affidavit, 
stated  that  he  had  not  become  aware  of  the  pass- 
ing of  tbe  said  by-law  or  resolution  until  some  time 
after  Michaelmas  Term  last;  that  he  was  informed 
and  believed  that  the  arbitrators  referred  to  in 
the  by-law  or  resolution  fixed  the  price  to  be  paid 
by  the  said  corporation  to  the  government  for  the 
said  roads  at  seventy-two  thousand  five  hundred 
dollars,  and  that  he  was  also  informed  and  be- 
lieved that  the  corporation  were  immediately 
about  to  issue  debentures  by  authority  of  the 
said  by-law  or  resolution  for  the  purpose  of  rais- 
ing the  said  sum  of  seventy-two  thousand  five 
hundred  dollars  on  the  eredit  of  the  said  munici- 
pality. 

There  was  also  an  affidavit  by  James  Cotton, 
that  he  was  well  aequaii^  with  the  roads 
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known  as  the  Tork  roads,  and  especiaHy  that 
portion  thereof  called  the  Kingston  road.  th« 
man^igement  of  which  he  had  superintended  for 
some  time.  The  Kingston  road  extends  from  the 
city  of  Toronto,  beyond  the  limits  «f  the  said 
united  eonnties,  into  the  county  of  Ontario  aboat 
three  quarters  of  a  mile. 

During  the  term,  D,  MeMiehad  and  Robert  A. 
Harrison  shewed  cause.  The  by-law  or  resolu- 
tion does  not  create  the  debt  in  terms,  but  autho- 
rises an  agreement  to  be  entered  into  to  pay  for 
the  roads  in  a  certain  way ;  and  if  it  does  not 
create  the  debt,  the  municipality  may  properly 
pass  the  resolution.  It  is  under  seal,  and  in  that 
respect  complies  with  the  requirements  of  Con. 
But.  U  C.  cap.  54,  sec.  189,  to  constitute  it  a 
by-law.  Courts  will  endeavour  to  construe  the 
by-law  so  as  to  give  it  effect :  Cameron  w  Muni- 
eipality  of  Nitaouri,  18  U.  C.  Q.  B.  190  There  is 
nothing  illegal  on  the  face  of  this  by-law :  sec. 
226  authorises  the  council  to  contract  a  debt, 
and  the  resolution  merely  authorises  the  warden 
to  enter  into  ao  agreement  to  pay  in  a  certain 
way.  There  is  nothing  on  the  face  of  this  feso* 
Intion  to  shew  that  any  debentures  are  to  be 
issued  under  it,  and  the  court  will  not  look  be- 
hind the  resolution  to  see  if  anything  that  may 
be  illegal  will  be  done  under  it:  Seeord  y.  The 
CorporaUon  of  the  County  of  Lincoln,  24  U.  C. 
Q.  B.  142. 

J.  0*  Connor,  contra. — None  of  the  proTisions 
of  Bections  223  and  224,  of  the  statutes  referred 
to,  haY%  been  complied  with  in  this  by-law.  It 
does  not  name  the  day  on  which  it  is  to  take 
effect :  it  does  not  settle  a  special  rate  per  annum, 
nor  shew  the  amount  of  ratable  property  in  the 
municipality,  nor  any  means  of  paying  off  the 
debentures  and  interest  There  is  no  other  by- 
law supplying  these  defects;  and  what  is  a  more 
serious  objection,  the  by-law  or  resolution  was 
not  submitted  to  the  electors  for  their  assent 
before  or  since  the  passing  thereof.  The  by-law 
in  fact  creates  and  raises  a  sum  of  money  upon 
the  credit  of  the  municipality  ezceediog  $20,000, 
and  ought,  under  section  224,  to  receive  the  ex- 
press absent  of  the  electors.  The  latter  part  of 
section  226  says,  **  such  by-laws,  debts,  bonds, 
&o.,  shall  be  valid,  though  no  special  or  other 
rate  per  annum  has  been  settled  or  imposed  to  be 
levied  in  each  year  as  provided  by  the  then  pre- 
ceding sections;"  but  this  does  not  make  the 
by-law  legal  unless  assented  to  by  the  electors. 
It  mny  not,  perhaps,  be  necessary  that  it  should 
contain  the  special  provision  about  rate  per  an- 
num, sinking  fund,  &c.,  but  the  assent  of  the 
electors  must  be  bad,  for  that  is  not  dispensed 
with  One  of*  the  roads  extends  beyond  the 
limits  of  the  municipality,  and  it  is  not  contem- 
plated that  municipalities  shall  acquire  property 
out  of  their  limits,  except  for  special  purposes. 
Sections  187,  248,  831  &  889  of  the  statute  apply 
more  or  less  on  this  point.  He  cited  Clapp  v. 
Thurlow,  10  V.  C.  C  P.  538 ;  Paffurd  V.  County 
of  Lincoln,  24  U.  C  Q  B.  16  ;  Scott  v.  Pettr- 
bornuf/h,  19  0  C  Q.  B  469 ;  Tn  re  Uawke  v. 
Wellesleff,  18  U  C.  Q.  B.  686;  Edinburgh  Insur- 
ance Company  v.  St  Catharines,  10  Grant's  Ch. 
E.  879 ;  Carroll  v.  Perth,  lb.  64. 

RiOHAEDSy  C.  J.,  delivered  the  judgment  of  the 
court. 

(3b  be  ooNfteaeci.) 


•COMMON  LAW  CHAMBERS. 
(B^erttd  ty  Ban.  ▲.  Habusov,  Ebo.,  BoBrrider^dtiam.) 

ThI  QuWMB  T.  CHAMBfeBLAIir  BT  AL. 

BaHinerimintd camM—Ovpta  nf  informmtSam, examimatim, 
cfic,  hmo  eertgied—Qm,  6Ut*  Qm,  oap  102,  t.  O. 


Bdd,  tbst  where  a  pfrtunow  mskrt  applkatloa  to  ajadf*  ta 
Chamlwra  to  be  adnlUsd  to  MI  to  antm  a  ohargo  for  u 
IndieUbU  oSencB,  under  Con  8Ut  Can.,  cap.  10:2,  ■.  83, 
the  eoplea  of  Inlbnniitkni,  examliuitloo.  Ac.,  tamj  bs  rea»l> 
ved,  ttaoagh  oarOfl«id  by  the  Oountj  Orowa  hxxannj  aad 
BOtibythecoiaiBltangJiiitlee.  _  , 

[Ch«nbere,Mareh2,l864.] 

On  21  St  Febraary  last,  defendant  Chamberlain 
caused  a  notice  to  be  served  on  the  agent  of  the 
Attorney  General  to  the  effect  that  on  tb«  nest 
day,  at  the  hour  of  ten  o'clock  in  the  forenoon, 
an  application  wonld  be  made  to  the  presiding 
Judge  in  Chambers  at  Osgoode  Hall  for  the  ad- 
mission  to  bail  of  the  defendant  Chamberlain 
to  answer  the  charge  for  which  he  stood  oom- 
raitt^d ;  and  further,  that  oertified  copies  of  the 
depositions,  &e.,  on  which  such  application  would 
be  made  had  been  broaght  from  the  office  of  the 
Clerk  of  the  Crown  into  Chambers  by  judge*s 
order  for  the  purpose  of  the  application. 

The  depositions,  Which  were  certified  by  the 
Clerk  of  the  Peace  in  and  for  the  ooanty  of 
Oxford,  under  the  seal  of  the  Court  of  Quarter 
Sessions  in  and  for  that  county,  disclosed  the 
charge  of  forgery,  which  was  the  charge  for 
Whioh  the  accused  stood  committed. 

Robt.  A.  Harrison  shewed  cause,  end  sub- 
mitted that  the  only  Jerlsdictioe  which  a  judge 
in  Chambers  had  to  bail  on  such  a  charge  was 
either  on  writ  of  habeas  eorpua  or  under  ^Con. 
Stat.  Can.,  cap.  102,  s  68,  and  that  the  latter 
statute  requires  tt  notice  to  the  committing 
magistrate,  and  that  the  copy  of  information, 
examination,  &c.,  should  be  oertified  close  under 
the  hand  and  seal  of  the  convicting  magistrate, 
which  had  not  been  done  in  this  case,  and  so  he 
argued  that  there  was  no  jurisdiction  to  bail  the 
sccused. 

J.  B.  Read,  contra,  referred  to  the  County 
Attorneys*  Act,  Con.  Stat.  U.  C ,  cap.  106, 
which  now  provides  that  the  County  Attorney 
shall  receive  all  informations,  &o  ,  which  the 
magistrates  and  ooroners  are  hereby  required  to 
transmit  to  him.  He  also  referred  to  a.  9  of  the 
Act,  which  provides  that  the  county  attorney 
shaH  be  "the  proper  officer"  of  the  court  to 
receive  depositions  where  a  party  is  committed 
to  trial. 

Adam  Wilsok,  J. — The  committing  magistrate 
mttnt  make  a  proper  return  of  the  informations 
to  the  County  Attorney.  After  this  has  been 
done  he  cannot  transmit  such  proceedings  to 
the  Clerk  of  the  Crown,  nor  cad  he  deliver  the 
packet  containing  the  same  to  the  person  apply- 
ing therefor,  because  he  has  delivered  the  pro- 
ceedings to  the  County  Attorney,  as  he  was 
bound,  in  whose  custody  they  are  and  must 
afterwards  remain. 

I  think  in  favour  of  liberty  I  shall  make  the 
order  to  bail  upon  the  transmission  and  certifi- 
cate of  the  County  Attorney. 

It  would  unquestionably  be  better  to  have  this 
matter  specially  provided  for  by  legislation,  al- 
though it  is  not  impossible  now  for  the  commit- 
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tiDg  magistTftte  stlU  to  tranamit  a  certified  oopy 
doee  andcr  his  band  and  aeal. 

Order  aeoordioglj.* 


SLBCTION  CASES. 


{Ji'pQgUi  Ay  R.  A.  HABuaoir,  Biq^  Berriifafxrf-Iaw.) 
Rbo.  bz  bbl.  Geatson  t.  Bvll. 

Mmmn^  /wttMfeiif  Att^  «i.  70. 17ft.  183-gMa»/Mttm— 
DH:UKr9tkm  of  imnHfitttHm    MtmlaiemeiU  tlurtim    Bow 

Tbr  powM*  or  a  Jodgo  im4«r  1. 1«  of  th«  MoDldpal  Tnatito- 
dniftt  Art  M  to  tli»  tanw  of  a  omo  mrrawfo  nmiaoiM  it  to 
bp  csATciMd  apoD  «  reMtor  mmwIdic  r«Monabl<»  gnmoili 
fix>  Mippnaiof  that  the  cImUod  wm  not  iMal  or  wm  not 
eoodacted  aoeordlnK  to  lav,  or  that  tbo  peracm  elaetad 
thrcvac  va«  not  dolv  elaettd;  hat  whare  tha  rvUfcor  ad- 
nlttod  a  qoaHflcarton  In  Ihct,  and  made  no  oonplalnt  m 
to  th»  iMtllry  or  the  el«otlna  or  the  eoodoet  of  It.  eon- 
tsntinff  Cl—ilf  with  attoddns  the  deeiaralloa  of  qvuilifl- 
I  aabaeqaaUj  nade  by  the  oandldate,  the  writ  waa 


[OoBBMm  Law  ChaBhara,  Hebniarj  IS,  18«0 

The  relator  oomplained  that  ftoberC  Bell,  of 
the  cttj  of  Toronto,  paioter.  bad  not  been  dnlj 
deeted  to,  and  bad  nojostlj  oenrped  ibe  office  of 
coaocUman  for  tbe  ward  of  St.  Andrew,  in  the 
nld  citj  of  Toronto,  under  the  pretence  of  an 
election,  hdd  on  Mondajr  and  Toesdaj  tbe  seoond 
lod  third  dajs  of  January,  1805,  at  tbe  said 
ward  of  St  Andrew,  in  tbe  said  city,  and 
d«claring  that  he  the  eaid  relator  had  an  interest 
in  the  said  election,  ae  an  eleetor  in  the*  eaid 
ward,  who  gave  hie  vote  at  the  said  election, 
ibewed  tbe  following  eaueet  why  the  said  elec- 
tion of  the  aaid  Elobert  Bell  to  the  said  office 
•boald  be  declared  invalid  and  void— 

Ist  That  tbe  said  Robert  Bell  has  not,  and 
It  the  time  of  the  said  election  bad  not  the 
Beeesaary  property  qnaliiloation  as  a  freeholder 
for  election  nm  conncilmao,  for  tbe  reanons  fol- 
lowing, nacBoly:  that  at  tbe  time  of  the  laid 
election,  and  the  making  and  eab|cHbiog  the 
declaratioo  reqatred  by  tbe  175th  eection  of  the 
&Ub  chapter  of  the  Consolidated  Statotea  of 
Ipper  Canada,  tbe  said  Bell  wae  not  the  pro- 
prietor in  fee  simple  of  tbe  lands  and  prensiaee 
meDtioned  and  described  by  tbe  said  Bell  in  the 
Bftid  declaration. 

Sod.  That  the  eaid  laada  and  tenements  men- 
tioned in  the  said  declaration  Are  tbe  lands  and 
teoements  of  the  tnutees  of  the  Toronto  General 
Hoff Jul,  and  the  said  Bell  is  tbe  lesaee  of  the 
said  trustees,  and  never  was  the  proprietor  of 
the  said  lands  and  tenements,  or  interested 
therein,  except  as  tenant. 

3rd  That  before  the  election  for  conneilman 
for  tbe  said  city  of  Toronto  for  the  year  of  onr 
Lord  one  tboaaand  eight  hundred  and  sixty-five, 
tbe  Mid  Bell  mortgaged  bis  interest  in  tbe  said 
Icaiehold  premises  for  four  hundred  dollars  or 
thereabouts,  as  appears  by  the  records  in  the 
Kfistry  office  In  and  for  the  said  city  of  Toronto, 
»Bd  the  said  mortgage,  as  appears  by  the  said 
vtoord!)  is  still  vnpaid  and  undischarged. 

4th.  That  at  the  time  of  the  toVing  of  the  last 
UMssment  for  the  city  of  Toronto,  he  was  not 
tbe  uwoer  of  the  property  on  which  he  claims  to 
q^ity  as  freeholder,  and  that  he  falsely  and 
frtsdolently  repreeented  in  his  said  declaration 
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of  office  that  be  was  the  owner  in  fee  of  the  said 
lands  and  tenements. 

5th.  That  inasmuch  as  the  said  Bell  has  not 
made  and  subscribed  the  declaration  as  required 
by  the  175th  section  of  the  54th  chapter  of  the 
Consolidated  Statutes  of  Upper  Canada,  and 
within  the  time  required  by  the  188rd  section  of 
the  said  chapter  of  the  said  Statutes  of  Upper 
Canada,  be,  the  said  Bell,  is  therefore  disquali- 
fied from  holding  said  office  of  oonaeilman  for 
the  said  ward  of  St  Andrcir  for  the  said  city  of 
Toronto. 

The  relator  made  oath  that  he  was  at  the 
time  of  the  mniucipal  elections  held  in  the  said 
city  of  Toronto,  on  tbe  second  and  third  days  of 
January  last  past,  a  freeholder  in  the  ward  of  St. 
Aiidrew,  in  the  said  city,  and  had  l>een  for  up- 
wards of  one  month  next  before  the  said  election, 
and  was  at  the  time  of  said  election,  and  still  is, 
a  resident  in  the  said  ward  and  a  freeholder 
therein. 

At  the  said  election  be  gave  bis  vote  in  the 
said  ward  for  David  Kennedy  and  William 
Moolds,  candidates  for  dsctloa  as  oonneilmea 
for  the  said  ward:  that  Robert  Bell  was  a  can- 
didate for  eleotion  at  tbe  aaid  election  as  conn- 
oilman  for  tbe  said  ward,  and  received  votes 
thereat  as  such  candidate,  and  at  the  clo<*e  of 
the  said  poll  on  the  se90od  day  of  the  said 
election  was  declared  by  the  returuing  officer 
duly  elected  to  the  said  office  of  council  man, 
and  has  since  taken  hia  seat  as  such  coonoilman 
in  the  council  of  the  corporation  of  the  said  city : 
that  the  said  Robert  Bell  in  his  declaration  in 
that  behalf  made  and  subscribed  by  htm  after 
the  said  election  states,  as  his  property  qualifica- 
tion for  the  said  office,  an  estate  in  freehold,  to 
wit — three  dwelling  houses  and  pr  'mises  in  Cam- 
den street,  in  St.  Andrew's  ward,  in  the  said  city 
of  Toronto:  that  the  deponent  examined  the  last 
revised  assessment  rolls  for  the  said  city  of  To- 
ronto, for  the  year  of  our  Lord  one  thousand  eight 
hunlred  and  sixty-four,  and  found  that  the  name 
of  the  said  Robert  Bell  appears  thereon  as  stated 
for  the  said  premises  on  Camden  street  as  a  lease- 
holder for  $186,  and  that  he  is  not  rated  for  any 
ether  property  in  the  said  city:  that  the  said 
premises  on  Camden  street  aforesaid  on  which 
the  said  dwelling  houses  are  erected  is  leased  by 
said  Bell  from  the  trustees  of  tbe  Toronto  Qene* 
ral  Hospital,  being  lot  number  three  on  the  north 
side  of  Camden  street  aforesaid,  with  a  frontage 
of  fifty-two  feet,  and  about  dghty-six  feet  deep: 
that  the  deponent  examined  tbe  records  in  the 
registry  office  of  tbe  said  city,  and  it  thereby 
appears  that  at  tbe  time  of  the  taking  of  the 
assessment  for  the  said  city  for  the  year  of  onr 
Lord  one  thousand  eight  hundred  and  sixty-four, 
the  leasehold  interest  of  tbe  said  Bell  in  said 
premises  on  Camdsn  street  aforesaid  was  mort- 
gaged by  the  said  Bell  for  tbe  sum  of  one  hun- 
dred pounds,  and  tbe  said  mortgage  does  not 
appear  from  the  said  records  to  be  discharged : 
that  at  the  time  the  said  Bell  made  and  sub- 
scribed the  declaration  of  office,  as  required  by 
the  ]75ib  section  of  the  54tb  chapter  of  the 
Consolidated  Statutes  of  Upper  Canada,  the  said 
Bell  falsely  and  fhiudnlently  represented  that  be 
was  the  owner  In  fee  simple  of  the  said  land  and 
premises  mentioned  in  tbe  said  declaration,  ae 
appears  by  the  said  declaration,  when  in  fact  he 
only  held  the  said  premises  as  tenant:  that  the 
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declaration  of  office  made  and  8nl>aoribed  by  the 
eaid  Bell  parsaant  to  the  statate  in  that  behalf, 
8  in  the  words  following : — 

I,  Robert  Bell,  do  solemnly  declare  that  I  am 
a  natural  born  subject  of  Her  Majesty :  that  I 
am  truly  and  bona  fide  seiied  or  possessed  to  my 
own  use  and  benefit  of  such  an  estate  in  f^reehold, 
to  wit  three  houses  and  premises  on  Camden 
street,  in  St.  Andrew's  ward,  as  doth  qualify  me 
to  act  in  the  office  of  councilman  for  the  ward  of 
St.  Andrew,  according  to  the  true  intent  and 
meaning  of  the  said  municipal  laws  of  Upper 
Canada. 

(Signed)        Bobirt  Bkll. 

H.  J.  Bradbeer  made  oath  that  he  made  in- 
quiry in  the  offi  .e  of  the  Toronto  General  Hos- 
pital Trust,  and  found  that  the  said  Robert  Bell 
is  lessee  of  lot  number  three  on  the  north  side  of 
Camden  Street,  in  the  said  city  of  Toronto,  haying 
afrontsge  on  said  Camden  street  of  fifty-two  feet, 
and  a  depth  of  about  eighty-six  feet :  that  the 
said  property  is  leased  to  the  said  Bell  for  the 
term  of  twenty-one  years,  and  stad  term  com- 
menced on  the  eleyenth  day  of  July,  in  the  year 
of  our  Lord  1865,  and  that  the  rent  paid  by  said 
Bell  to  said  Hospital  Trust  is  $86.40  per  annum. 

John  Carr,  the  city  clerk,  certified  that  Mr. 
Robert  Bell  was  assessed  in  the  assessment  roll 
for  the  ward  of  St.  Andrew  for  the  year  1864, 
upon  which  he  qualified  as  councilman  f9r  St. 
Andrew's  ward,  for  1865,  as  follows — 

Camden-street,  N.  S. 
No.  718— Robert  Bell,  leasehold,  Robert 

Bell,  painter,  leasehold $72  72 

No.  719— Donald  Grant,  household,  Robt 

Bel),  painter,  leasehold 42  42 

No.  720— Robert  Johnston,  household,  R. 

Bell  painter,  leasehold  72  72 

And  that  the  above  property  was  entered  in  the 
declaration  of  qualification  book  of  the  city  of 
Toronto,  as  in  *' freehold,'*  in  place  of,  as  pro- 
perty, in  **  leasehold." 

A,  MeNab  fer  the  relator,  referred  to  Con. 
Stat  U.  C,  cap.  54,  ss.  72,  175  and  183. 

Hagartt,  J. — The  Municipal  Institutions  Act, 
section  175,  requires  that  each  person  elected 
shall  before  taking  office  make  a  declaration  of 
qnalifioatlon.  This  was  made  by  Mr.  Bell, 
declaring  that  he  was  **  seised  or  possessed  to 
his  own  use  and  benefit  of  such  an  estate  in 
freehold,  to  wit,  three  houses  and  premises  on 
Camden-street,  in  St.  Andrew's  ward,  as  doth 
qualify  him  to  act  in  the  office  of  councilman, 
&c."  It  is  now  stated  as  a  matter  of  fact  that 
Bell  is  not  the  owner  of  an  estate  in  freehold  in 
the  property  mentioned. 

On  the  apsessment  roll  he  appears  as  a  lease- 
holder, rated  for  these  premises  at  $186  per 
annum,  and  it  is  admitted  that  he  is  corraotly 
assessed  therefor  at  that  rate.  Now,  section  70 
of  the  act  declares  that  $160  per  annum  is  a 
sufficient  qualification  for  a  councilman.  Mr. 
Bell  therefore,  as  a  matter  of  ftbct,  was  duly 
qualified  when  he  was  elected. 

I  am,  howcTer,  asked  to  grant  a  quo  warranto 
summons,  on  .the  ground  that  although  true  it  is 
he  was  qualified,  and  made  a  declaration  to  that 
effect,  yet  as  the  declaration  for  some  reason  or 
other  describes  his  estate'  as  a  fk«ehoId,  instead 
of  a  leasehold  for  years,  the  election  should  be 
declared  void. 


The  judge  to  whom  application  is  made  for  a 
quo  warranto  summons  under  s.  128  of  the  act, 
may  order  the  writ  to  issue,  if  there  be  reason- 
able grounds  for  supposing  that  the  election  was 
not  legal,  or  was  not  conducted  according  to  law, 
or  that  the  person  elected  thereat  was  not  duly 
elected.  Nothing  of  this  kind  is  here  snggested 
If  Mr.  Bell's  declaration  has  been  made  in  bad 
faith,  there  is  ample  redress  provided  therefor 
by  s.  428  of  the  act,  and  I  think  I  must  leate 
all  persons  considering  themselves  aggriered 
thereby  to  seek  the  remedy  provided  by  the 
statute  The  candidate  being  in  fact  fully  quali- 
fied, it  is  difficult  to  understand  what  evil  motive 
could  have  induced  the  misstatement  in  the 
declaration.  I  am  very  far  from  adopting  the 
confident  assertions  of  the  relator  charging  that 
such  misstatement  was  made  falsely  and  frau- 
dulently. 

As  Bell  was  properly  qualified,  and  nothing  is 
alleged  against  the  manner  of  liis  election,  I  do 
not  see  how  I  can  interfere  by  quo  warranto, 
because  no  apparent  mistake  has  been  made  is 
the  description  of  the  nature  of  an  estate  ia 
property,  amply  sufficient  in  itself  as  a  qualifi- 
cation. If  it  were  more  than  a  mistake  the 
parties  have  another  and  different  remedy. 

I  refuse  the  summons. 

Summons  refiised. 


COUNTY  COURTS. 

In  the  Oonnty  Court  of  the  Oonnty  of  Enex. 

In  re  Timothy    O'Cohnbll,  am   oycaHOLDiso 

TaSAMT. 

OverkoUUng feiMate— 27  dTSVic  eap.  80— IVoeedicrv. 

Held,  that  a  landlord  proceeding  under  27  k 
28  Vic.  cap.  80,  against  an  alleged %over-holdiDg 
tenant,  must  adduce  some  evidence  to  shew  that 
the  tenant  refuses  to  give  up  the  premises,  and 
that  his  tenancy  has  expired.   . 

ffeki  altOt  that  the  affidavit  of  the  landlord 
himself,  filed  under  sec.  1,  with  a  view  to  pro- 
ceedings under  the  act,  is  not  legal  evidence 
against  the  tenant 


INSOLVENCT  CASES. 
B«ft)re  the  Coanty  Jndge  of  the  Ooun^  of  Lincoln. 

Molmias  v.  Bbooks. 

Intdhent  ^ef  </ 1864,  tee.  8,  tub.  tee.  %~-Demaml  on  Trader 

to  make  Atttgnmenl—D^ault—Attachfiuia-^Bndarsma 

Wri^-Qmputation  qf  Tinte^AffidaviU. 

A  trader  having  ceased  to  meet  his  liabilities, 
a  demand  was  served  upon  him  on  8 1st  January, 
requiring  him  to  make  an  assignment.  On  Feb- 
ruary 6th  (the  5th  being  on  a  Sunday)  an  order 
was  granted  for  and  an  attachment  issued.  One 
of  the  affidavits  filed  on  application  for  attachment 
was  sworn  to  on  February  4th.  On  an  applioa- 
tion  to  set  aside  the  writ  and  all  proceedings  for 
irregularity,  it  was  held^ 

1.  That  the  order  for  the  issuing  of  the  writ 
was  not  made  too  soon. 

2.  That  it  was  immaterial  that  one  of  the  affi- 
davits was  made  within  the  five  days  allowed  for 
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petitioning  under  sab-sec.  8,  or  for  making  an 
usgnment  in  accordance  with  the  demand  ; 

3.  That  the  writ  of  attachment  should  have 
been  endorsed,  with  a  statement  that  the  same 
vu  issued  by  order  of  the  Judge  of  the  conntj 
ccart ;  but  an  amendment  was  allowed  on  pay- 
meDt  of  costs  hj  plaintiffs. 

L  Objections  that  the  affidavits  of  the  two 
credible  witoeases  were  not  filed  at  the  time  of 
iisniDg  attachment,  that  the  proceedings  were 
D0(  taken  within  three  months,  &e.,  and  that 
Buffieient  time  was  not  allowed  to  defendant  to 
pt9  notices  required  by  act  for  taking  proceed- 
iogs  on  a  voluntary  assignment,  were  over-ruled. 


DIVISION  COURTS. 
In  tb»  First  Dlvbicm  Orart  of  the  Ooantj  of  Elglii. 
Patoh  9t  al  t.  Schbam  (JoXs,  Claimaht). 


(}9odi  fiiuwd  under  an  tAUehauni  kdd  UabU  to  tho  ozeea- 
tkn  of  any  crediUM*  who  may  obtain  a  Jodgment  and 
pUee  n  in  th«  hand*  of  the  bailiff  belbra  tha  attaching 
crvditur  obtains  Judgment  w^  azeendon. 

It  was  admitted  that  the  goods  were  seised 
QQder  an  attachment  issued  in  favor  of  the  plain- 
tiSi  on  the  9th  October,  1868. 

The  claimants'  judgment  was  recoTered  on 
19th  NoTember,  1862,  and  execution  issued  upon 
it  00  4th  NoTember,  1868,  and  placed  in  bailiff's 
hsnds. 

The  plaintiff '8  judgment  was  obtMned  on  the 
27th  NoTember,  1868. 

Eight  sheep  were  sold  as  the  property  of  de- 
fcodut,  snd  realised  $17. 

BUit^  for  claimant,  claimed  the  proceeds  of  the 
Bale  aiider  bis  execution,  as  baying  priority  over 
the  Babsequent  execution  ofthe  plaintiffs,  and 
dted  Putnam  t.  Prtce,  1  L.  C.  0.  9,  and  Franeit 
r  Broum,  11  U.  C  Q.  B.  688;  1  U.  C.  L.  J.  226. 

Mann^  for  the  plaintiffs,  insisted  that  their 
tttachmeot  gave  them  a  lien  OTef  all  the  goods 
of  defendant  as  against  all  others  but  attaching 
eredjtors,  whose  writs  of  attachment  should  be 
filed  forth  within  one  month.  He  referred  to 
t^e  D.  C.  Act,  sees.  204  to  209. 

HuQffis,  C.  J. — I  have  carefully  gone  oyer  the 
iroends  and  reasons  for  my  judgment  deliyered 
la  this  court  in  Putnam  y.  Prict^  some  time  ago, 
ia  which  Mr.  Nichol  was  claimant  of  money  the 
pneeeds  of  a  sale  of  property  attached,  under 
Hmilar  circumstances ;  and  I  haye  also  read  over 
^ttentiTdy  the  case  of  Ex  parte  Maedonald  in  1  U. 
C.  L  J.  77,  and  the  judgment  of  the  court  of 
Qoeea'B  Bench  io  FraneU  t.  Bnwn,  particularly 
tb«  jttdgmeot  of  the  late  Mr.  Justice  Burns, 
vbemn  he  made  no  distinction  in  fayor  of  eze- 
eatioos  from  the  superior  courts  oyer  those  of 
ciferior  courts,  but  laid  down  broad  principles 
vMch  are  common  to  both ;  and  I  think  that  the 
steeotion  of  Mr  Jones,  the  daimant  here,  under 
t^jadgmeot  and  execution  in  his  fayor,  the 
^Idest  in  date  and  first  in  the  hands  of  the  bailiff 
a  entitled  to  priority  oyer  the  execution  obtained 
I'ktvarda  by  the  plaintiffs  under  their  attachment 
Bat  The  late  Mr.  Justice  Bums  said  in  that 
nie,  <•  There  is  no  expression  of  words  in  the 
>ct  of  Parliament  indicating  that  it  was  the  will 
^  the  Legislature  that  the  attaching  creditor 
siMoId  haye  so  much  adyantage  oyer  the  non-at- 


taching creditor;  but  the  affirmative  of  the  pro- 
position depends  upon  the  effect  of  the  proyisions 
respecting  the  duty  of  the  bailiff,  and  then  of  the 
clerk  who  is  made  the  depositee  of  the  goods. 
The  clerk  is  directed  to  take  the  property  into 
his  charge  and  keeping,  and  the  same  property 
is  declared  to  be  liable  to  seisure  and  sale  under 
the  execution  upon  such  judgment  as  the  attach- 
ing creditor  may  obtain.  In  this  general  provi- 
sion, the  Legislature  must  not  be  understood  as 
dealing  with  the  rights  of  parties  other  than  the 
debtor  and  the  attaching  creditor.  As  between 
ikem  the  goods  should  be  placed  in  the  clerk's 
hands,  and  as  between  them  the  goods  should  be 
held  liable  to  any  execution  that  the  creditor 
might  obtain.  In  that  sense  the  goods  would  be 
under  the  custody  of  the  law,  in  case  the  debtor 
did  not  avail  himself  of  the  provisions  for  ob- 
taining a  return  of  them  upon  giving  security.** 
And  again,  "  If  the  debtor  has  obtained  a  return 
of  goods  there  can,  I  think,  be  no  question  that 
in  his  hands  they  would  be  liable  to  be  seised 
upon  any  execution  which. another  creditor  in 
the  meantime  should  obtain,  and  if  so,  it  could  not 
be  pretended  that,  in  order  to  defeat  the  execu- 
tion, the  goods  were  in  the  custody  of  the  law. 
They  are  no  more  in  the  custody  of  the  law 
because  they  happen  to  be  deposited  with  the 
clerk  as  respects  other  creditors  than  if  delivered 
back  to  the  debtor  npon  secnrify.  The  property 
and  the  right  of  property  is  not  changed  in  any 
way  by  seisure  npon  attachment,  but  it  is  neces- 
sary that  the  attaching  creditor  should  obtain  an 
execution  before  the  goods  can  be  disposed  of. " 
And  again,  **  An  attaching  creditor  must  proceed 
to  judgment  aiid  execution,  and  if  there  be  more 
than  one  attaching  creditor,  they  are  specially 
provided  for,  but  in  the  cases  of  an  attaching 
and  a  non-attaching  creditor,  as  both  must  pro- 
ceed to  judgment  and  execution,  I  apprehend 
the  rule  **  qui  prior  est  in  tempore,  potior  ett  in 
jurtt^*  as  respects  the  execution  mu^t  prevail, 
and  no  lien  or  priority  is  gained  merely  by  the 
attachment." 

Supposing  this  were  a  contention  between 
these  same  parties  and  an  execution  creditor 
having  a  judgment  and  execution  in  and  from  a 
superior  court,  I  apprehend  that  as  between  Mr. 
Jones  and  that  superior  court  execution  creditor 
the  only  question  which  could  or  would  arise 
between  them  would  not  be  to  give  priority  to  the 
superior  court  execution,  merely  because  it  is- 
sued from  a  court  of  record,  but  simply  the 
priority  of  execution  in  the  sheriff's  or  bailiff's 
hands,  which  under  the  266th  sectton  of  the  G. 
L.  P.  Act  would  be  deoided  by  a  reference  to  the 
precise  dates  or  times  when  the  executions  were 
respectively  placed  in  their  bands.  The  sheriff 
would  not  be  permitted  to  override,  with  the 
execution  he  might  hold,  the  executions  the 
bailiff  of  the  division  court  might  hold,  simply 
because  it  was  the  process  of  a  court  of  record, 
for  the  law  makes  no  such  distinctions  or  prefe- 
rences. If  so,  surely  the  execution  from  this 
court  could  not  upon  any  fSsir  pretence  be  exclu- 
ded from  the  priority  upon  any  grounds  which 
might  not  be  urged  against  the  execution  of  the 
superior  court. 

I  therefore  Kludge  and  order  that  the  pro- 
ceeds of  the  sale  of  defendant's  goods  be  applied 
towards  satisfaction  of  the  execution  of  John  H. 
Jones,  the  claimant 
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ENGIiISH  BEPOBTS. 

COURT  FOR  THE  CONSIDERATION  OF 
CROWN  CASES  RESERVED,  Mat  6. 

(PretenL  Lord  Chkf  Judke  Ebli  and  JutUce*  Blackbubv, 
Mklloe,  smith,  and  Bxnn  Cbaniieu.) 

Thi  QuiBR  ▼.  Malant. 

Cnminal  law—County  CourU^Pefjury  <m  aami- 

nation  on  judgment  nunmom. 

The  prisoner  was  indicted  for  perjaiy,  commit- 
ted in  the  County  Court  of  Birmingham.  He  was 
a  defendant  in  a  suit.  After  Judgment  had  heen 
given  in  the  case  against  the  piisoner,  the  judge 
was  about  to  decide  as  to  whether  he  should 
mnke  an  order  for  immediate  payment  of  the 
debt,  or  whether  it  should  be  paid  by  instalments, 
and  he  asked  the  prisoner  whether  his  names 
were  not  Bernard  Edward  Malany,  in  which 
names  he  had  been*  sued.  The  prisoner  swore 
that  his  name  was  Edward  Malany  only.  The 
judge  of  the  County  Court  upon  this  struck  out 
the  cause.  The  prisoner  was  tried  before  Mr. 
Baron  Martin,  wh*o  reserved  a  point,  whether, 
under  the  circumstances,  the  prisoner  was  in- 
dictable for  perjury. 

Gibbons  now  appeared  for  the  prosecution, 
and  urged  that  under  the  County  Court  Act  it 
was  expressly  stated  that  no  mibuomer  should 
ritiate  the  suit  if  the  person  wias  commonly 
known  by  the  name.  The  que»tion  was,  whether 
it  was  matesial  to  the  issue,  and  that  depended 
upon  the  view  taken  by  the  judge.  He  submit- 
ted that  the  judge  had  made  it  material,  and  the 
jury  bad  found  that  it  was  corruptly  falfte. 

The  LoBD  Chhf  Jvsticb  said  the  alleged  per- 
jury was  that  the  prisoner  swore  that  his  name 
wna  Edward,  and  not  Bernard,  and  that  in  so 
saying  he  acted  wilfully  aud  corruptly.  The 
objection  was,  that  it  was  an  immaterial  inquiry. 
The  court  were  of  opinion  that  the  objection 
could  not  be  sustained.  It  was  made  material 
by  the  judge  in  the  course  of  forming  his  judg- 
ment ;  he  was  going  through  the  process,  whe- 
ther it  should  be  judgment  for  instant  payment 
or  for  payment  by  instalments,  and  in  consider- 
ing that  he  made  inquiry  as  to  the  Christian 
names  of  the  prisoner,  and,  in  answer,  the  pri- 
soner swore  that  which  was  false.  He  was  of 
opinion  that  the  conviction  could  be  sustained. 
Conviction  affirmed. 


COBBESPONDENCE. 

Fees  an  return  of  execution* — Forfeited  fees 

— Eetums  of 
To  THK  EDrroRS  of  the  Local  Couets'  Gazette. 
Gentlemen  : — As  you  have  given  reason  to 
expect  that  you  will,  in  due  time,  give  us  your 
views  upon  the  questions  submitted  by  your 
correspondent,  "  Clerk,  2nd  D.  0.  Lincoln," 
and  as  you  invite  Division  Court  Clerks 
throughout  the  country  to  give  theu*  atten- 


tion to  the  subject,  I  beg  to  submit  the  fol- 
lowing observations,  viz : 

It  seems  to  me  that  your  correspondent  is 
not  sufficiently  accurate  in  his  questions  and 
statements:  e.g. :  Tbe  14l8t  sec.  Con.  Div. 
Courts'  Act,  does  not  state  **  that  all  execu> 
tions  shall  be  returned  by  the  bailiff  within 
thirty  days  from  the  day  the  said  execution 
issues  to  him."  The  section  reads  ms  follows: 
"Every  execution  shall  be  dated  on  the  day 
of  its  issue,  and  shall  be  returnable  within 
thirty  days  of  the  date  thereof"  (Qusere  ?  are 
the  words  returned  and  returnable  of  the 
same  signification.") 

2.  The  5drd  section  does  not  state,  "If  ex- 
ecution be  not  returned  within  the  time  men- 
tioned^ &c"  but,  "  If  the  bailiff  neglects  to  re- 
turn any  process  or  execution  ufiihin  the  time 
required  hy  laWy  he  shall  for  each  such  neg- 
lect, forfeit  his  fees  thereon." 

3.  I  think  also,  that  your  correspondent  is 
equally  inaccurate  in  supposing  that,  "  returns 
te  the  fee  fund  are  done  away  with."  The 
88th  dec.  Con.  Div.  Courts'  Act,  provides  for 
two  distinct  returns  to  be  made  by  the  clerk 
to  the  County  attorney ;  the  first  is,  "a  full 
account  in  writing  of  the  fees  received  in  his 
court;"  and  the  second,  "alike  account  of 
aUJines  levied  by  the  court"  The  former  is 
done  away  with  by  the  6th  section  of  27  &  28 
Vic,  cap.  5,  but  the  latter  remains  unaltered. 
I  take  it,  but  under  submission  to  your  better 
judgment,  thdt  the  forfeited  fees  are  of  the  na- 
ture of  fines,  and  should  be  returned  among 
them.  I  beg  also  to '  submit,  though  this 
merely  in  passing,  that  if  such  a  return  be 
made,  the  clerk  making  it  is  still  entitled  to 
retain  $4,  as  that  item  in  the  tariff  is  not 
repealed. 

But  this  discussion  leads  to  another  ques- 
tion of  great  importance  to  both  clerks  and 
bailiffs,  to  which  I  trust,  when  you  come  to 
give  your  views  upon  the  questions  submitted 
by  your  correspondent,  you.  will  direct  special 
attention.  It  is  this:  what  Is  the  time  re-l 
quired  by  law,  for  the  return  of  any  process 
or  execution,  and  especially  the  latter  ?  Prac- 
tically, it  is  frequentiy  inconvenient,  if  not 
impossible,  for  a  bailiff  to  make  a  return  with- 
in thirty  .days,  without  ruining  or  greatly  de- 
laying the  prospects  of  the  execution  creditor. 
He  may,  for  instance,  have  been  unable  to 
find  any  property  till  the  29th  day  after  the 
date  of  his  writ ;  or  he  may  have  made  seizure 
of  property  of  such  a  description  as  could  not, 
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in  thirty  daja,  be  oonyerted  into  money;  as 
growing  crops,  notes,  or  securities  for  monies 
not  matured,  &c.  In  sach  cases  it  seems  to 
me  plainly,  not  to  be  the  duty  of  the  bailiff  to 
make  return,  and  if  it  is  not  his  duty,  cer- 
tainly he  is  n^t  liable  to  the  forfeiture  of  his 
fees. 

In  conclusion,  I  beg  to  say,  that  you  will 
confer  a  great  favour  upon  all  clerks  by  a  care- 
ful examination,  and  a  distinct  statement,  in 
jour  columns,  9f  what  the  law  is  in  respect 
to  the  matter  in  question. 

I  am,  Gentlemen,  truly  yours, 

Clerk,  2nd  D.  C.  Oxford. 


SeeuritUs   by  ptthlie  offieiaU  —  Gua/rantee 
SoeUties, 

To  THE  EdITOU  of  THE  LoCAL  CoURTS*  GaZETTB. 

GENTiJEifEN, — A  great  deal  of  information  has 
been  given  on  the  subject  of  Division  Courts  in 
the  Gazette,  But  there  is  one  matter  to  which 
I  desire  to  draw  your  attention — I  mean  the 
importance  of  having  respectable  men  to  fill 
the  offices  of  Clerk  and  BaUiff— with  this 
object  I  suggest  that  an  act  be  passed  authoris- 
ing the  judges  to  accept  the  bonds  of  some 
guarantee  society,  instead  of  the  security  now 
taken,  which  is  often  nothing  more  than  a 
ibrm  imposing  much  annoyance  and  trouble 
OQ  judges.  I  think  this  course  would  be  the 
means  of  introducing  a  better  class  of  men  to 
offices  of  trust,  and  add  much  to  the  efficiency 
of  the  Courts.    • 

Yours,  &c, 

A  Subscriber. 
Khimont,  April  25,  1856. 


[See  Editorial  remarks  on  p.  83.] — Eos.  L.C.G. 


Inaohent  Act, — Bvidenet  of  insolvent 

To  THE  Editors  oftde  Local  Courts'  Gazette. 

Under  the  Insolvent  Act  of  1864,  when  the 
&5!^i;;nee  sues  in  his  own  name  in  a  Division 
Court,  can  the  evidence  of  the  insolvent  be 

receiTed  tot  prove  the  claims. 

Renfrew. 


[We  think  it  can  be  received  in  a  Division 
Court.  The  insolvent  does  not  seem  to  come 
▼^thin  the  Evidence  Act ;  he  is  not  a  party  to 
tae  suit  "  individually  named  in  the  record," 
<?r  a  person  "  in  whose  immediate  or  indivi- 
dual behalf'  the  action  is  brought,  though  he 
nny  be  interested  in  the  result  of  the  suit, 


which  however  Is  not  sufficient  to  disqualify 
him.  This  is  the  best  opinion  we  can  form  in 
the  absence  of  authority.]— Ens.  L.  C  G. 


Insoiveni  Ad  of  1864. 
.    To  THE  Editors  of  the  Law  Journal. 

Gentlemen,— Asa  great  differenceof  opinion 
■eems  to  prevail  in  relation  to  tbe  meaning  of 
aub-BectioD  16  of  seotion  II  of  tbe  above  act, 
I  beg  leave  to  submit  the  mutter  to  the  con- 
sideration of  the  profession  throughout  the 
proTiDce.  , 

The  sub-section  is  as  follows:  '*The  costs 
of  tbe  action  to  compel  compulsory  liqutda. 
tion  shall  be  paid  by  privilege  as  a  first  charge 
upon  the  assets  of  tbe  insolvent ;  and  the 
costs  of  the  judgment  of  eonfirmatiun  of  tbe 
discharge  of  the  insolvent,  or  of  the  diHcharge 
if  obtained  direct  from  the  court,  and  tbe  eosf^ 
of  winding  up  the  estate,  being  first  submitted 
at  a  meeting  of  creditors  and  afterwards  taxed 
by  the  judge,  shall  also  be  paid  therefrom." 

Some  legal  gentleman  are  of  opinion,  and 
one  county  judge  has  decided,  that  the  whole 
sub-section  applies  to  cases  of  compulsory 
liquidation  only ;  while  others  contend  that 
part  of  the  sub-section  clearly  applies  to  cases 
of  "  voluntary  assignments,"  where  tbe  insol- 
vent has  obtained  a  discharge  from  his  credi- 
tors, and  afterwards  gets  a  judgment  confirm- 
ing that  discbarge  from  the  judge  of  the 
county  court,  and  also  to  cases  where  a  dis* 
obnrge  is  obtained  "  direct  from  tbe  court,'' 
without  any  preliminary  proceedings  having 
been  taken. 

It  is  a  rather  startling  interpretation  to  give 
the  subjection,  to  hold  that  it  applies  to  cases 
of  **  compulsory  liquidation  only ;"  because 
the  act  WAS  framed  for  the  relief  of  those 
already  bankrupt,  rather  than  to  provide  for 
cases  of  future  bankruptcy.  And  if  the  costs 
of  obtaining  a  discbarge  under  a  voluntary 
assignment  are  not  to  be  paid  out  of  the  assets 
of  the  insolvent  in  tbe  bands  of  the  assignee 
bow  is  it  possible  for  him  to  rf  ap  any  benefit 
from  the  act  ?  lie  has  already  surrendered, 
on  oatb,  to  the  assignee  **  all  bis  estate  and 
effects,  real  and  personal/'  and  it  is  not 
reasonable  to  suppose  that  tbe  legislature  in- 
tended that  be  should  find  his  own  costs  in 
some  way  or  other,  after  he  had  given  up 
every  thing.  The  disbursements  range  from 
fifty  to  sixty  dollar^,  and  if  these  are  not  to 
be  paid  out  of  tbe  estate  of  the  insolvent,  then 


96— Vol  L] 


LOCAL  COURTS*  &  MUNICIPAL  GAZETTE. 


[June,  18^. 


the  act  is  sadly  defeotiye.  It  is  a  stumbling 
block  thrown  in  the  waj  of  the  blind,  and  the 
sooner  it  is  remoired  the  better  for  those  whp 
expected  some  benefit  from  its  provisions.  It 
is  a  matter  of  the  utmost  importance  to  the 
community,  and  to  the  profession,  and  I  trust 
that  the  county  judges  throughout  the  country 
'  will  indicate,  in  some  way,  the  interpretation 
which  each  is  inclined  to  give  it 

Solicitor. 
Cobourg,  May  27,  1865. 


Court  of  Bevision — Notice, 

To  THE  Editors  or  the  Local  Courts'  Gazette. 

Can  Municipal  Councils,  when  constituted 

as  a  Court  of  Revision  for  revising  township 

assessment  rolls,  alter  (by  lowering  or  raising) 

the  assessment  of  parties  being  duly  assessed^ 

without  due  notice  being  first  given  to  the 

party  or  parties  as  to  the  intended  alteration  ? 

Please  give  an  answer  to  the  above  in  the 

next  copy  of  your  Journal. 

Tours,  &C. 

COUNCILLOB. 


[As  we  understand  the  question  that  is 
asked,  we  should  say  that  the  notice  must  be 
given.  A  court  sits  for  the  purposes  men- 
tioned in  section  58,  namely,  to  "  try  all  com- 
plaints in  regard  to  persons  |  being  wrongfully 
placed  upon  or  omitted  from  the  roll,  or  being 
assessed  at  too  high  or  too  low  a  sum.  Section 
60  of  the  Assessment  Act  provides  for  the 
course  of  proceeding  in  the  trial  of  complaints 
before  Courts  of  Revision.  Subsec.  2  makes  it 
incumbent  upon  the  clerk  to  give  notice  of  the 
complaint  both  to  the  assessor  and  the  person 
wbose  assessment  is  complained  against ;  and 
subsecs.  7,  8,  9  show  the  form  of  the  notice 
and  the  mode  of  service.] — Eds.  L..  C.  G. 


INSOLVENTS. 


(Oax^ed  March  11, 1865.) 

John  BtlckUnd.. Bnmtford. 

David  LiDklat«r  ....« Mitchell. 

Daniel  Hanner Montreal. 

Samuel  Morningatar Bertie. 

George  S.  .tfomingstar Bertie. 

Levi  Morningstar Bertie. 

Jamei  Oo.yle Oananoqne. 

Benjamin  Allen  Owen  Sound. 

Alfred  FUher Samia. 

Cbarlee  Page  Cameron ^...  Tp.  Haldlmand. 

WiUUm  Wilson Port  Hope. 

WUllam  Mickle Meaibrd. 

Harrlaon  C.  Bettes Brighton. 

John  Allen  Tp.  Brock. 

H.  N.  CaM ; Hamilton. 

JameaMatcbet Tp.  Nottavanga. 

Blahaid  Diekaon «»  Pembroke. 

WiUlim  Bennett ^ Port  Hope. 


Frederick  Rnmball ... ... ... ... ... ... ... ...  Clinton. 

HanrrC.  Kaye... tinidph. 

J.  J.  Mamhall Mount  Foxeit 

U.C.  Lee... ..... Stratford. 

Jameq  Charlton .« MootxvaL 

John  Sharpe Aeptiodflf. 

Henry  Fowldt Asphodel. 

Norbert  Goderre « ... ...  Montreal . 

WUliam  Gor4on ... Mlllbrook. 

Templeton  Brown Pet«rboro^. 

Chaa.  De^ardina Qoebw. 

A.  Couture.. Qotihec 

Andrew  Wallaee Goderleh. 

Robert  Pwk Godarieh. 

(GteaettMi,  IStt  Jfore^  18S5  ) 

John  Snllivan Seymour. 

Frande  W.  Heather Peterborough. 

Hector  McLean 1^.  Maripoea. 

Hngh  McLean... . — ....... ...  Tp.  Martpoaa. 

Archibald  McLean... ...... .. Tp.  MaripoM 

Thomas  Gerrln  Jnn. Mt.  Yernoa. 

T.  R.  Conaena MenlekTiUe 

Magloire  Morriaaette... Qoebtfc 

A.  Tonug  A  Son... ...... ......  Samia. 

John  DaTid  Fee Stratford. 

Heny  Bechtel,  Jun........................  Tp.  Waterloo 

Robert  Jonea „ «» ...  Gnelph. 

George  Trock  Motehonaa  ...............  St.  John. 

J.  Bte  D'Aonat St.  Polycarpe. 

William  Browne ......  Ottawa. 

J.  W.  Stone « Burliiigh.' 

Oilea  Stone Burleigli. 

William  Barley  PoUard.. Mwlbrd. 

Robert  Sandenon Hamilton. 

Joel  Carpenter London. 

Lachlin  McQuarrie Brampton. 

W.  A.  McPberaon  Richmond,  CK 

James  Hickey Kingston. 

Adolphua  Bourne Montreal. 

Peter  Joeeph  Gilhauaen Ottawa. 

JohnOarmody Ottawa. 

Anthony  Gafney Tp  Uorton. 

DaTid  W.  Wartman  .............. S«*lby. 

George  L.  Robaon Tp.  Reach. 

William  Brogan  «.... „ Ayr. 


Non.— A  mlataha  ooourred  In  our  laat  number,  Sn  Inssrt- 
Ing  the  name  **  Bdward  Robinson,  Chatham,"  in  the  list  of 
inaoWents,  which  we  hasten  to  rectify.  Mr.  Rohinaon  is  sot 
an  inaoirent,  but  la  an  OM^^nea. 

Meaara.  R.  A  H.  McKenale.  of  Samia,  compUIn  of  the  in- 
aertion  of  the  name  **  D.  A  H.  McKensie"  amongat  the  liat  of 
insolTenta  in  the  May  lasue,  aa  it  might  lead  mme  persoot 
to  anppoae  that  the  former  were  intend«fd.  AH  w«  can  aay 
la  that  Buoh  waa  mi  the  intention.  The  infolrenta  do  not, 
we  understand,  reside  at  Samia,  though  the  nottoe  of  meet- 
ing of  creditora  waa  dated  there.  • 


APPOINTMENTS  TO  OFFICB. 


NOTARISS  PDBUC. 

HUGH  McK  AT,  of  Delta,  Baqnire,  to  be  a  Notary  Pnblie 
in  Upper  Canada.    (Gaaetted  May  6, 1866.) 

FRBDBRIOK  WILLIAM  OLLARD.of  BrockTllla.  Eaquire, 
to  be  a  NoUry  Public  ifr  Upper  Canada.  (Gaaettad  May  Vi, 
1885.) 

THOMaS  M.  FAIRBAIRNB,  of  Poterborongh,  &qah«. 
Barrister-at-Law,  to  be  a  Notary  Public  in  Upper  Canwia, 
(Gaaetted  May  8^,  1866.)  "^    ^«»«s 

JOHN  CRAWFORD,  of  Vienna,  Rfiquba,  to  ha  a  Notary 
Pnblio  in  Upper  Canada.    (Gazetted  May  27, 1866.) 

CORONERS. 

ARTHUR  MOBERLT,  Require,  M.D.,  Aasocikte  Cbraner, 
County  of  Shnooe.    (Gaaetted  May  27, 1865.) 

8TEPH8N  F.  SMITH,  Eaqnire,  M.D.;  Associate  Coroner, 
County  of  Perth.    (Gaaetted  May  S7, 1866.) 

WILLIAM  HAWKINS  VABDON,  Eequlf^  M.D.,  Aaao- 
date  Coroner,  County  of  Waterloo.    (Gazetted  May  27, 186& 


TO  COBBESPONDENTS. 


"Clkrx  2in>  D.  0.  OxfOBD**— "A  SuBSCEasB"— « Bu- 
niiw  *•— «  SoLKaTOt "— *♦  Couhoumr*'— under  «  Ganeral  Cor- 
reapondenoe." 
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DIARY  FOR   JULY. 
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POWER  OF  SCHOOL  TRUSTEES  TO 
LEVY  RATEa 

A  qoMtion  of  some  importiuioe  on  this  sob- 
jeet  came  up  for  disoaiaion  a  abort  time  afi^ 
io  tbd  Court  of  Commoa  Pleaa,  in  a  case  of 
The  Chi^  SuperinUndaU  of  Schools  in  re  Hogg 
T.  Sogers,  The  decision  apon  it  was  given  on 
tbe  12th  Jane  last,  and  we  now  hasten  to  lay 
it  before  oar  readers.  We  ahall  in  our  next 
uuie  give  a  full  report  of  the  oaae. 

The  iction  waa  brought  in  a  Diviaion  Court 
%  tnspasa  against  a  collector  of  school  rates 
for  aolftwfullj  aeiiing  and  detaining  a  horae, 
the  property  of  the  defendant  The  warrant 
DDder  which  the  aeisure  took  place,  waa 
dated  Febmary  22Dd,  1864,  and  annexed  to 
it  was  a  rate  bill  taken  from  the  aaseaament 
n>n  of  1863.  The  judge  of  the  Division 
Court  decided  that  the  trnatees  ought  to  have 
vaited  for  the  completion  of  the  roll  of  1864 
before  issuing  the  warrant ;  that  a  township 
eoliectoT  is  only  anthorised  to  act  upon  the 
roll  which  ia  made  up,  finally  reviaed  and 
certified,  and  delivered  to  him  on  or  before  the 
Itt  Ootober  in  the  year  in  and  for  which  the 
taxes  mentioned  in  the  roll  are  to  be  collected, 
tod  tbe  eoUeotor'a  power  under  hia  roll  ceaaea 
M  the  14th  December  following,  unless  pro- 


longed by  express  by-law  or  resolution  of  the 
county  eooneil ;  and  that  a  school  collector 
has  no  greater  power  than  a  township  col- 
lector,, and  mast  mrooeed  nnder  the  same 
restrictions  as  to  time  and  authority  in  the 
exercise  of  his  daties. 

This  decision  was  appealed  from  and  the 
appeal  was  eastained.  The  learned  judge  who 
delivered  the  judgment  of  the  court  stated 
that  the  sole  question  waa  whether  achool 
traateea  have  authority  in  any  year,  before  a 
copy  of  the  reviaed  assessment  roll  of  that 
year  has  been  transmitted  to  the  derk  of  tbe 
municipality,  xto  impose  and  levy  a  rate  for 
school  purposes  upon  the  aaaeaament  roll  of 
the  proceeding  year.  He  came  to  the  conelu* 
aion  that  they  have,  and  that  they  are  not 
reatricted  to  making  one  levy,  but  may  levy  at 
any  time  aa  need  requires  it,  and  may  use, 
and  can  only  use,  the  last  existing  revised 
aaaeeament  roll  for  impoaing  the  required  rate. 
He  thought  that  the  error  of  the  deciaion 
vraa  in  making  the  analogy  between  munict* 
palities  and  trustees  and  township  collectors, 
and  collectors  under  warrants  of  trustees 
ideatieal,  thus  restricting  the  common  school 
acts  by  acts  not  necessarily  affecting  them. 

He  drew  attention  also  to  the  evils  that 
would  arise  from  compelling  trustees  thus  to 
wait  till  the  new  roll  was  completed,  as  th^re 
were  many  instances  in  which  auch  a  delay 
would  operate  most  prejudicially  to  the  inte- 
rests of  the  school  section,  and  be'a  hardship 
upon  teachers  and  others. 


FALSE    PRETENCES. 
( Continued  from  page  67. ) 

A  prisoner  was  indicted  and  held  to  be  pro- 
perly conricted  upon  the  following  facts :  The 
prisoner  had  applied  to  one  F.  for  a  loan  upon 
the  security  of  a  piece  of  land,  and  falsely 
and  firaudulently  represented  that  he  bad  built 
a  house  and  workshop  upon  it  F.  advanced 
the  money  upon  tbe  prisoner  signing  an  agree- 
ment for  a  mortgage,  depositing  his  lease  and 
executing  a  bond  as  collateral  security. 

Upon  an  indictment  for  obtaining  money  by 
iUse  pretences,  it  appeared  that  the  prisoner 
had  told  the  prosecutrix  that  she  kept  a  shopi 
at  a  particular  place,  and  that  she  mi^ht  go 
home  with  her  until  she  got  a  situation.  She 
then  borrowed  ten  shillings  of  her  and  prom- 
ises to  ropay  it  when  she  got  home ;  but  hay- 
ing got  it  she  left  the  prosecutrix  altogether. 
It  was  untrue  that  she  kept  a  shop  at  the 


OS—VoL  LJ 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[July,  1865. 


place  named,  and  the  prosecutrix  stated  that 
it  was  on  the  faith  of  that  representation  that 
she  parted  with  the  money.  The  jury  found 
the  prisoner  guilty  of  obtaining  the  money, 
the  prosecutrix  parting  with  it  under  the 
belief  that  the  prisoner  kept  a  shop  at  the 
place  mentioned,  and  that  she  should  hare 
the  money  when  she  went  home  with  the 
prisoner— and  it  was  held  that  the  conriction 
was  right 

A.,  the  seirant  of  B.,  rendered  an  account 
to  B.  of  £14,  as  due  from  A.  to  his  workmen, 
and  B.  gave  A.  a  check  for  the  amount  All 
that  sum  was  due  except  seven  shUlings, 
which  A.  kept  when»he  got  the  check  cashed, 
and  paid  the  workmen  the  residue.  A.  was 
charged  with  obtaining  B.*s  check  with  intent 
to  defraud  him  of  the  same,  and  a  conviction 
was  held  to  be  good  and  supported  by  the 
evidence. 

Upon  an  indictment  for  obtaining  goods  by 
fidse  pretences  it  was  proved  that  the  prisoner 
falsely  represented  himself  to  the  prosecutors 
as  being  connected  in  business  with  one  J.  S., 
of  N.,  whom  he  stated  to  be  a  person  of 
wealth,  and  by  that  representation  obtained 
the  goods  for  himself,  and  not  for  the  sup- 
posed J.  S.  It  was  held  that  although  the 
credit  was  given  to  the  prisoner  himself  he 
was  properly  convicted. 


HORSE  RACING  AND  OTHER  GAMING. 

In  these  days  of  horse-racing  extraordinary, 
when  a  French  horse  has  had  the  unparallel- 
ed audacity  to  walk  into  England  and  quietly 
win  the  Derby,  and  so  **  achieve  a  victory 
greater  than  Waterloo,*'  it  may  not  be  amiss 
to  give  a  brief  sketch  of  the  laws  affecting 
horse  racing,  as  they  at  present  exist 

Under  the  Common  Law  wagers  are  ^aid  to 
be  valid,  but  they  are  illegal  if  contrary  to 
public  policy  or  public  morality,  and  so  many 
kinds  of  games  and  wagers  are  illegal  at  the 
Common  Law :  (  Wood  v.  Elliott^  8  T.  R  693 ; 
Cousins  V.  Mantes,  8  Taunt  622 ;  Hussey  v. 
Ouekett,  8  Camp.  168 ;  Dalby  v.  Indian  Moses^ 
16  C.  B.  866.)  Several  old  statutes  were  pas- 
sed in  England  for  the  purpose  of  preventing 
excessive  and  deceitful  gaming,  the  principal 
of  which  are  16  Car.  2,  cap.  7,  and  9  Anne, 
cap.  14.  The  latter  of  these  (sea  2)  makes 
illegal  any  bet  on  any  game,  including^  hocse 
racing,  amounting  in  the  whole  at  any  one 
time  or  sitting,  to  the  sum  or  value  of  ten 


ver  thef 


pounds,  and  thfl  Insfir  rf  rnch  a  betJf  be  basjj 

paid  over  mn"**!  iindy  \^  may  rcflnvftT" 
»ime  T 

^ble  to^  18  Geo.  II.,  cap.  19,  is 
worthy  of  notice;  it  recites  that  "Whereas 
the  great  number  of  horse  races  for  sisall 
plates,  prizes,  or  sums  of  money,  have  con- 
tributed very  much  to  the  encouragement  of 
idleness,  to  the  impoverishment  of  many  of 
the  meaner  sorts  of  the  subjects  of  this  king- 
dom, and  the  breed  of  strong  and  useful 
horses  hath  been  much  prejudiced  thereby," 
and  "  for  remedy  thereof'^  it  enacts  that  no 
person  shall  enter,  start  or  run  any  horse, 
&C.,  unless  it  be  the  bondjlde  property  of  the 
person  so  entering  it,  and  that  no  person  shall 
enter,  Aa,  more  than  one  horse,  &c,  for  the 
same  plate  or  prize.  Section  2  of  the  same 
statute  provides  that  no  plate  or  sum  of 
money  shall  be  run  for  which  is  under  the 
value  of  fifty  pounds.  And  by  section  5 
horse  races  within  the  protection  of  the  sta- 
tute were  limited  to  races  taking  place  on 
Newmarket  Heath  and  Black  Hambleton. 

The  remedy  supplied  by  this  statute  appears 
to  have  been  effectual,  and  that  more  speedily 
than  could  have  been  anticipated,  for  we  find 
section  11  of  18  Geo.  II.,  cap.  84,  reciting 
that  "the  thirteen  royal  plates  of  one  hundred 
guineas  each,  annually  run  for,  and  the  high 
prices  given  for  horses  of  strength  and  size, 
are  sufficient  to  encourage  breeders  to  raise 
their  cattle  to  the  utmost  size  and  strength 
possible,"  it  therefore  takes  away  entirely  the 
restriction  i^a  tn  Innttlify  nf  ^ifi  lac^— -permlt- 
ting  it  to  bertm w^any  place,^  whic^  words 
have  been  interpreted  not  to  refer  exclusiTely 
to  regular  courses  or  established  places  for 
racing:  (Beans  v.  Pratt,  3  M.  &  G.  759.) 

It  will  therefore  be  seen  from  these  statutes, 
as  explained  by  various  decisions,  that  where 
the^^ager  or  bet  exceeds  ten  pounds  it  is 
immaterial  to  consider  whether  the  race  is> 
TegaTo^o^for  such  excess  renders  the  h^ 
ilkgal ;  and  so,  if  the  race  be  for  fifly  pounds 
or  upwards,  but  the  bet  exceeds  ten  pounds, 
it  is  illegal. 

There  are  several  cases  in  our  own  courts 
in  which  races  were  declared  to  be  illegal,  and 
where  the  money  deposited  with  stakeholders 
was  recovered  back. 

Sheldon  v.  Zato,  8  0.  S.  85,  is  the  leading 
case,  and  is  thus  sununed  up  by  Macaulay^  /.: 

"  I.  If  it  was  a  wager  on  a  horse  race,  and 
not  a  nuktch,  it  was  void,  because  there  was 
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ao  matdi  for  £50,  and  the  race  being  conse- 
quently illegal,  all  beta  thereon  were  ToicL 

"2.  If  the  bet  in  question  constituted  the 
match,  then  it  was  Toid,  because  the  parties 
did  not  own  the  horses,  and  it  was  in  direct 
coDtravention  of  the  ISth  Geo.  IL 

''3.  If  not  the  match,  but  a  wager  upon  a 
Bitch,  it  would  seem  void,  as  exceeding  £10, 
iind«r  9  Anne,  ch.  14,  although  at  Common 
Law  all  wagers  were  legal" 

It  may  be  interesting  to  the  owners  of 
trotting  horses  to  know  that  trotting  matches, 
even  though  taking  plaee  on  ice  instead  of  the 
orthodox  *Hiirf,"  and  in  harness,  are  legal 
''horse  races ^  within  the  statute,  a  horse 
noe  baWng  been  defined  to  be  matching  the 
speed  of  one  horse  against  another.  Macaulay^ 
C.  /,  "could  not  find,*'  however  startling 
such  a  sight  would  have  appeared  to  an  Eng- 
lish jockey  of  the  old  sdiool,  "  that  a  race 
between  two  horses  driven  in  sleighs  on  the 
ice  is  not  a  horse  race  Just  as  much  as  it 
would  be  if  the  two  riders  had  ridden,  upon 
the  horses,  either  in  saddles  or  bareback  over 
the  same  ceurse  :**  {Fulton  v.  JameM,  5  U.  C. 
C.  P.  182.) 

Law  reports,  generally  so  dry,  at  all  events 
to  the  uninitiated,  occasionally  afford  amuse- 
ment as  well  as  instruction ;  and  the  case  of 
WiUon  V.  CutteTi,  7  U.  C.  C.  P.  476,  was  a 
"smart  thing,'*  even  in. horse-racing,  although 
the  ingenuity  of  the  perpetrator  was  very  pro- 
perly unsuccessful.  A  match  was  made  by 
the  owners*  of  two  horses,  on  the  following 
terms,  namely,  that  "Butcher"  was  to  dis- 
tance "Warrior"  three  times  out  of  five,  in 
Bule  heats.  Two  heata  were  run,  in  the  first 
of  which  Butcher  did  distance  Warrior,  but 
in  the  second  Warrior  distanced  Butcher. 
^poo  this,  his  owner  contended  that  he  had 
*0D  the  race,  as,  aooording  to  the  rules  of 
nong,  a  distanced  horse  could  not  run  agun. 
It  was  held,  however,  that  this  rule  did  not 
apply  iu  such  a  case,  and  that  the  race  was 

I  Dot  won ;  and  that,  as  there  had  beenm  fact 
qoraw^  the  plaintiff  was  only  entitled  to  reco- 
ver the  amount  he  had  deposited  with  the 
stakeholder. 

TEe  question  whether  or  not  cock-fights  are 
>ll<g&I,  appears  to  be  still  undecided  (Martin 
T.  Fwiwi,  10  Ex.  737 ;  1  Jur.  N.  S.  214;  24 
L.  J.  Ex.  147).  A  foot-race  has  been  held  to 
1^  ^^a  lawful  game,  sport  or  pastime,"  under 
^  proviso  to  sec  18  of  8  &  9  Vic.  cap.  109 


(Batty  V.  Marriatt,  5  C.  B.  818).  But  where 
a  number  of  persons  assembled  together  on  a 
public  highway,  to  enjoy  a  diversion  called  a 
**stag  hunt,"  which  consisted  in  one  of  the 
number  representing  a  stag,  and  the  others 
chasing  him,  this  was  held  to  be  gaming  under 
the  meaning  of  section  72  of  the  English 
statute  6  &  6  Wm.  IV.  cap.  50,  agamst  gaming 
(Pappin  V.  Mofnard,  9  L.  T.  N.  8.  827). 
Half-pence  used  for  pitch-and-toss  are  held  not 
to  be  instruments  of  gaming  within  the  SQeo. 
IV.  cap.  8S,  sec.  4  (  Wat$(m  v.  Martin,  11  L.  T. 
N.  S.  872*).  The  game  of  dominos  is  not  in 
itself  illegal,  and  plajring  at  dominos  does 
not  necessarily  amount  to  gaming,  within  the 
meaning  of  the  statute  {Reg,  v  Ashtor^  1  EL 
&Bw288). 


EXEMPTION  ACT— BEES. 

We  notice  that  an  act  was  passed  last  ses* 
sion  entitled  **An  act  to  define  the  right  of 
property  in  swarms  of  bees,  and  to  exempt 
them  fi^m  seizure  in  certain  cases"  (cap.  8). 
Our  object  is  to  draw  the  attention  of  bailiffs- 
and  others  to  the  fact  that  by  section  2  bees 
reared  and  kept  in  hives  are  to  be  considered 
private  property,  and  as  such  shall,  to  the- 
extent  of  fifteen  hives^  be  exempt  fW)m  seizure 
for  debt,  or  for  the  discharge  of  any  liability 
whatsoever,  save  and  except  the  amount  of 
their  purchase  money.  This  enactment  should: 
be  noted  in  connection  with  section  161  of  the- 
Division  Courts  Act,  and  section  4  of  28  VJav. 
cap.  25. 


MUNICIPAL  CORPORATIONSi 

There  was  an  important  decision  last  term^ 
as  to  the  amount  of  interest  on  money  which > 
Municipal  Corporations  may  receive  and  take. 
The  ease  was  Mtoore  v.  Corporation  of  the- 
Township  of  North  OwUlimbury,  which  came 
up  on  an  appeal  from  the  County  Court  of 
York  and  Peel.  The  effect  of  the  decision  was 
that  municipal  oorporations  not  being  corpora- 
tions created  for  the  purpose  of  lending  money, 
are  not  restricted  as  to  tho  rate  of  interest 
which  they  may.  receive  and  take.  In  fact 
they  can  like  indiriduals  loan  money,  at 
any  rate  of  interest  agreed  upon.  The  case 
referred  to,  will  be  read  with  interest  upon 
this  point,  and  we  shall  pvobably  be  able  to- 
give  a  report  of  it  in  our  next  number* 
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SELBCTIONS. 


SOME  ACCOUNT  OF  A  VETERAN   COUNTY 
JUDGE--HI8  I^ABQU&S  AND  REMDNEBA- 

TION. 

He  joined  the  Briteh  regular  army  as  a  Tolan- 
teer  ia  1812.  When  fifteen  jears  of  age  he  was 
present  at  the  battle  of  Qneenston.  He  was  also 
in  the  battle  of  York,  Stony  Greek,  BeaTsr  Dam, 
Black  Rock,  Chippewa,  and  Loody's  Lane,  where 
he  commanded  a  company,  the  storming  of  Fort 
Erie,  the  siege  of  Fort  Erie  and  the  sortie  made  at 
Fort  Erie.  He  left  as  Lieutenant  in  1817  and 
commenced  the  study  of  the  law.  He  was  sworn 
ID  as  an  Attorney  in  November,  1820,  *with  the 
late  Sir  J.  B.  Macaniey;  called  to  the  bar  in 
Hilary  Term,  1828  ;  he  then  stood  No.  68  on  the 
Barrister's  Roll ;  he  is  now  No.  14  on  that  Roll 
and  No.  8  on  the  Bencher's.  He  was  appointed 
Judge  of  the  Ottawa  District  Court,  21st  I>eeember 
1826 ;  Judge  of  the  Johnstown  District  Court  80th 
June,  1887,  and  Judge  of  the  County  Court  of  the 
United  Counties  of  Stormont,  Dundas  and  Glen- 
glarry,  on  6th  January,  1842.  He  has  now  been 
a  Judge  for  88  years. 

In  the  Ottawa  District  he  travelled  to  per- 
form the  duty  in  IIJ  years,  11,040  miles, 
principally  op  horse  back.  The  Judges  were 
then  remunerated  by  fees,  and  bis  amounted 
to  about  $40  yearly ;  makinj<  in  11}  years  $460. 
A  constable's  fees  for  11,040  years  would  be 
$1 104.  The  ezpenaes  at  $4  per  day  attending 
the  Ouurt  amounted  to  $2168.  He  then  work- 
ed fur  the  honor  tjid  paid  for  U.  He  will  have 
DO  objection  we  fancy  noto,  if  the  Government 
•will  pay  over  the  balance  of  $1706.  The  5} 
years  services  in  tb«  Distnot  of  Johnstown, 
was  rather  better ;  he  travelled  5280  miles  and 
was  two  hundred  and  sixty-four  days  absent 
from  home,  and  his  expenses  at  $4~$1057 ; 
^ut  his  fbes  of  office  amounted  in  all  to  $14£K), 
diis  gain  is  therefore  was  $424,  or  $1.70  per  day, 
not  making  any  deduction  for  professional  loss 
during  his  absence.  One  case  be  is  aware  of ; 
a  person  waited  three  days  for  him,  got*  impa- 
tient and  placed  upwsrds  of  sixty  cases  in  the 
hands  of  another  lawyer. 

As  a  sort  of  interlude,  in  '37  and  *38  he  rais- 
ed and  drilled  four  troops  of  lancers  and  it  paid 
better  than  Judge's  fees  and  was,  more  agree- 
able. In  1824  the  Judges  were  compelled  to 
reside  within  jurisdiction,  and  this  gentleman 
was  tranHferred  to  the  Eastern  District,  now 
ihe  Counties  of  Stormont,  Dundas  and  Glen- 
garry, and  shortly  afterwards  was  informed 
that  his  salary  would  be  $130011!  This  was 
no  boon  however,  as  he  could  not  practice  in 
his  own  Court,  ae  both  Attorney  and  Judge,  as 
did  formerly  the  OommiMsionere  of  the  defunot 
Court  of  Requests ;  and  his  professional  emo- 
luments fell  the  first  year  from  $3200  to  $800, 
here  was  a  dead  loss  of  $1100  besides  his  trav* 
elling  expenses.  In  1845  the  judges  were 
prohibited  practising,  and  the  magnificent  sum 
of  $300  (1 1)  yearly  was  given  in  lien,  and  the 
Judge  had  now  to  mourn  a  yearlv  loss  of 
$16(  0  and  travelling  expenses.  Hopiqg  fur 
bettor  times,  he  pursued  the  '*  even  tenor  of 
his  way, "  bat  it  was  "  a  hard  road  to  travel/* 


and  a  long  one  too.  From  January  '42  to  Jan- 
uarv  '64  he  has  accomplished  20,244  miles, 
to  the  discomfiture  of  divers  horses,  the  wreck 
of  many  carriages,  and  the  rupture  of  divers 
traces,  straps  and  apparteaaneea,  the  injury 
of  his  health  and  the  destruotionof  divers  coats, 
pants  and  clothing.  But  ^e  Judge  became 
an  expert  backwoodsman  and  became  familiar 
with  dirty  beds,  poor  fare,  worse  liqour,  heat, 
cold,  crowded  court  rooms,  impure  air,  roads 
without  bottoms,  travelling  some  times  on  foot, 
on  horseback,  in  eanoes,  in  rain,  in  snow 
storms,  in  fact  he  learned  to  pot  up  with  every 
discomfort,  except  sleeping  double ;  with  fleas 
and  bed-bugs,  be  is  well  ae<}uainted  but  de- 
sires to  disoontinue  the  familiarity. 
To  sum  up— 'the  number  of  miles  be  has 

^travelled  in  38  years  is  26,564 ;  hereafter  it 
will  be  1242  yearly.  The  number  of  cases 
tried  is  29,210,  the  number  of  special  cases, 
demurrers,  &e.,  in  term  exceeds  500,  and  he 

'  retains  a  vivid  recollection  of  sitting  op  till 
two  of  the  dock  in  the  morning  on  many  oc- 
casions, to  master  them.  The  criminal  cases 
probably  exceed  500  to  550.  The  number  of 
days  spent  in  Court  is  2960,  a  little  over  eight 
years.  Four  cases  have  been  appealed  and 
two  reversed. 
The  amount  of  salary  received  from  the 

Province  sibce  the  year  '42  is  $45,400 

Fees  received  in  the  Ottawa  District ...  4M 

••  "     Johnstown  ••      ...       1,480 

Total $47,440 

Deduct  expenses  in  Ottawa  Disf  t  $2, 1 68 
••                  Johnstown  ^*    1,606 
«<                Stormont,  Dun- 
das, and  Glengarry 4,768 

$8,442 

Leaves  a  balance  for  the  Judge  of $38,v98 

This  gives  for  38  years  $1,026  yearly ;  but  if 
the  tiudge  bad  continued  bis  practice  and* 
given  op  the  honor  in  1842,  bis  remuneration 
irom  it  since  then  at  $3,200  yearly,  would 
have  amounted  to  $07,200  and  be  would  have 
saved  $4,768  travelling  expenses,  equal  to 
$71,968 ;  from  this  deduct  the  sum^received 
from  the  Province  $45,550,  and  it  will  shew 
that  he  would  have  been  a  gainer  of  $26,468. 
— Oobourg  SerUind. 


MAGISTBATSS,  MUNICIPAL  ft 
COMMON  BCHOOI.  LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADLNO 

CAi3E8. 

CORPOEATION—DaLBOATlOir    OV    AUTHORITT— 

NuisAMoa.— Public  officers  cannot  delegate  their 
powers ;  and  therefore  a  third  person  though 
acting  with  their  license  and  permission  and 
under  the  superintendence  of  their  surveyor, 
cannot  justify  himself  for  acts  creating  a  public 
nuisance  although  the  acU  so  done  are  within 
their  statutory  powers  and  would  bo  legalised  if 
^ne  by  themselves,   ffead  v.  Bush,  13  W.R.  651. 
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SuHDAT  Tbaddici — 29  Gab.  2,  o.  7,  t.  1. — A 
&nDer  working  od  his  own  l*nd  on  a  Sand*j  is 
Dot  Uable  to  eonfiction  ondor  this  sootion.  The 
words,  **or  other  person  whatsoever  "  are  to  be 
eoDstmed  tf^ltdtm  gmtm^  and  a  farmer  is  not 
^uidem  generia  with  a  tradesman,  who  is  the  onlj 
tmphyer  named ;  nor  with  n  labourer,  who  is  a 
pfnon  employed.  The  Queen  t.  SUpeeier,  88  L. 
J.,  N.  S.,  Mag.  Gas.  79. 

HaBVAS  OOBPUS — ^BZTRADinOH  T&BATT    WITH 

AnuoA—^C  &  7  ViOT.  0.  76— FoBanmT  bt  thi 
LAW  or  THB  Stati  or  Nbw  Tobk. — The  6  &  7 
Viot  ol  76»  s.  1,  which  was  passed  to  gire  effect 
to  an  extradition  treaty  between  England  and 
the  Unifod  Stales,  provides  that,  in  parsnanoe  of 
that  treaty,  any  person  eharged  with  the  crimes 
of  "  marder,  &c.,  forgery  committed  within  the 
jonsdiction  of  the  United  States,"  who  shall  be 
found  within  the  territories  of  her  M^esty, 
shall,  npon  requisition  being  made  by  the  United 
States'  authorities,  be  dcdlTored  up  to  their 
custody. 

Held,  that  an  offence,  whieh  had  no  common 
dement  with  forgery  by  the  law  of  England,  but 
with  respect  to  which  the  local  Legislature  of 
New  York  had  enacted,  previously  to  the  conolu- 
lion  of  the  ciktradition  treaty,  thmt  any  person 
eharged  therewith  should,  after  conviction  there- 
of, be  deemed  guilty  of  forgery,  was  not  within 
the  purview  of  6  ft  7  Vict  o.  76,  s.  1.  Beg  v. 
Wmdeor,  13  W.  R.  665. 

Marslauohtib  —  Tnxiaa   oxn  a   vicious 

HOUS  OB  A  COMXOB— CULPABLI    NBaLIOKHOl — 

*  HnsAsoB — It  is  culpable  negligence  for  one  who* 
has  a  right  to  turn  out  horses  on  a  common,  in- 
tersected by  public  paths,  whieh  he  knows  are 
aaenelosed,  to  turn  out  a  vicious  horse,  knowing 
the  propensities  of  the  animal  to  kick,  so  that  it 
■sj  kick  persons  passing  along  or  close  to  the 
paths  on  the  common  ;  and  where  a  child,  stand- 
ing upon  a  eommon  close  to  a  public  path,  was 
kieked  by  n  vimons  horse  se  turned  out,  and 
^tath  ensued,  the  prisoner,  who  turned  him  out, 
was  held  guilty  of  manslaughter. 

Semble,  that  if  the  child,  at  the  time  she  was 
kicked,  bad  been  upon  a  part  of  the  common 
Bore  remote  from  the  path,  the  prisoner's  offence 
voald  have  been  the  same ;  but  qutBte  as  to  this. 
Stg.  V.  Dant,  13  W.  R.  668. 

Cobovbb's  iB^utsiTioir — Imputations  —  Ri- 
nrsro  to  Quash— Ebtitumo  AmnATirs.  — A 
eoroner's  jury  found  the  cause  of  a  death  into 
which  they  were  inquiring  to  have  been  disease, 
adding  that  it  was  accelerated  by  an  overdose  of 
certain  dmgi  taken  In  exews,  and  Improperly 


compounded,  prescribed  and  administered  by  one 
P.  as  a  cholera  preventative,  and  that  F.  was 
deserring  of  severe  censure  for  the  gross  care- 
lessness displayed  by  him  in  such  compounding 
and  prescribing. 

This  inqnsition  having  been  brought  ,up  by 
certioiari,  granted  on  the  application  of  F.,  the 
court  refused  to  quash  it,  holding  that  the  iropu- 
tation  whieh  it  contained,  not  amounting  to  any 
indicatable  offence,  gave  him  no  right  to  have  it 
quashed,  and  that,  under  the  circumstances,  pub- 
lic jnstioe  did  not  require  their  interference. 

Queere,  whether  the  affiadirits  were  properly 
entitled  T%e  Queen,  plaintiffs  v.  Robert  Farley, 
defendant :  The  Queen  v.  Farley^  24  U.  C.  Q.  B. 

Maoistbatis— JuBisDiOTiOB. — lu  a  prosecu- 
tion before  justices,  their  jurisdiotiou  is  ousted  by 
the  accused  setting  up  a  claim  of  right,  yet  that 
claim  must  be  bona  fide,  and  the  mere  belief  of 
the  accused  uosupported  by  any  ground  for  the 
claim  will  not  be  sufficient.  Meg.  v  Cridland,  7 
E.  D.  B.  858 ;  Reg.  v.  Stimpeon,  10  Jur.  N.  8. 
41.     (See  page  66,  ante,^ 


MUBIOIPALCoUSOILLOB—DlSQUALirXOATtON.— 

A  surety  by  bond  to  a  municipal  corporation  for 
their  treasurer,  and  to  the  treasurer  for  the  col- 
lection of  taxes,  is  diBqualified  for  a  seat  in  such 
corporation;  as  is  also  a  party  who  is  acting 
as  their  solicitor  in  the  defence  of  suits. 

A  shareholder  in  a  company  in  which  the 
Council  holds  stock,  and  which  has  borrowed 
money  from  the  Council,  and  secured  the  repay- 
ment by  mortgage,  is  also  disqualified :  Reg.  ex 
rel.  Coleman  v.  0*Bare,  2  U.  C.  Prao.  B.  16. 

^  A  person  holding  the  office  of  local  superio ten- 
dent  of  schools,  entitled  to  a  salary  to  be  paid  by 
the  County  Treasurer,  is  not  disqualified  by  12 
Vic.  cap.  81,  sec.  182 :  Reg.  ex  rel,  Arnold  et  ah 
V.  Marehant,  2  U.  C.  Cham.  B. 


A  lessee  of  a  Municipal  Council  is  disqualified 
from  sitting  In  such  Council ;  so  a  person  who 
has  contracted  for  a  lease  though  the  contract 
be  executed  only  by  himself,  and  not  by  the  cor* 
poration :  Reg,  ex  rel.  Stock  v.  Davie,  8  U.  C. 
L.  J.  128. 

SIMPLE  OONTBAOTS  &;  AFFAIBS- 
OF  BVBBY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADINQ 

CASES. 

Bali  or  Ooons— AOomAXon— DiLivnBT.— The- 

delbndaat,  acorn  merchant  at  C.,sold  by  sample  to 

J.W.,  on  the  8rd  of  November,  1864,  goods  abov^ 
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the  Talue  of  £  10  under  a  Torbal  oontraot.  He  de- 
lUered  them  on  the  7th  of  NoTember,  in  aecor- 
.  dance  with  trade  usage,  at  the  8.  railwaj  etation 
to  J.  W.'s  order.  On  the  ninth  of  Noroniber 
J.  W.  became  bonkrupt,  and.  preTious  to  his 
banhraptcj,  he  had  taken  no  active  step  what- 
ever with  respect  to  the  acceptance  or  declining 
of  the  goods,  which  were  then  unpaid  for,  and 
had  not  been  compared  with  the  sample.  The 
defendant  gave  the  railway  authorities  at  S. 
notice,  on  th^  11th  November,  not  to  part  with 
the  goods  to  the  bankrupt's  assignees  without 
his  consent.  The  assignees  claimed  them  on  the 
Ist  of  December,  bui  the  railway  company,  on 
the  5th  of  December,  re-delivered  them  to  the 
defendant  at  his  request. 

In  an  action  by  the  assignees  against  the 
defendant  for  the  recovery  of  the  goods, 

Held,  that  the  defendant  was  entitled  to  hare 
the  goods  re-delivered  to  him,  inasmuch  as,  first, 
there  had  been  no  acceptance  and  receipt  of 
them  by  J.  W.  or  his  assignees  sufficient  to 
satisfy  section  17  of  the  Statute  of  Frauds :  and, 
secondly,  the  goods  weft  not,  at  the  time  of  the 
bankruptcy,  in  the  **  order  and  disposition"  of 
the  bankrupt  within  the  meaning  of  12  &  18 
Vict.  c.  106,  s.  125.  Smith  et  aL  v.  Budtonf  18 
W.  R.  683. 


8aLI    of  QooDS— PaOPEKTT — DlLITBBT.— >On 

the  sale  of  an  entire  heap*  of  fire-clay  at  so 
much  per  ton,  where  no  duty  remained  to  be 
performed  by  the  seller,  and  the  buyer  was  at 
liberty  to  cart  it  away,  the  clay  to  be  weighed 
at  a  machine  on  the  road  to  the  buyer's,  it  was 
keld  that  the  property  in  the  clay  passed  by  the 
''contract  to  the,  bu:yer.     FarUy  v.  Bates,  88  L. 

Laudlobi*  and  Tbhamt. — Where  a  tenancy 
18  implied  from  the  receipt  of  rent,  its  terms  are 
a  question  .of  fact  for  the  jury. 

A.  was  tenant  for  life  of  land,  with  power  to 
lease  for  twenty-one  years,  with  remainder  to  B. 
for  life.  A.  leased  to  a  tenant  on  the  terms 
that  at  the  expiration  of  the  tenancy  he  should 
pay  the  tenant,  according  to  yalnation,  for  all 
fruit  trees  on  the  land  planted  by  the  tenant 
At  the  end  of  the  term,  A.  re-let  to  the  tenant, 
not  in  pursuance  of  the  power,  to  hold  from  year 
to  year  on  the  same  terms  as  before.  A.  then 
died,  and  the  tenant  continued  in  occupation, 
•and  paid  rent  to  B.  B.  did  not  know  of  the 
^term  binding  the  lessor  to  pay  for  fruit  trees. 
iB.  determined  the  lease  by  notice  to  quit. 

Hdd,  as  a  matter  of  fut,  that  B.  was  not 
'bound  to  pay  the  tenant  for  fruit  trees  left  on  the 
land  and  planted  by  him. 


And  (per  Bramwell,  B.)  there  was  no  eyidenoe 
to  go  to  a  Jury  of  any  such  liability.  O^ideif  ▼• 
Jfbneik,  18  W.  R.  721. 

Railway  Gompast— Fbhou— Daxaobs. — The 
Grand  Trunk  Railway  and  the  Weston  Plank 
road  crossed  the  plaintiff 's  land  not  far  apart  on 
parallel  lines.  The  railway  company,  it  was  al- 
leged, found  it  necessary  to  change  the  oouree  of 
a  stream  over  which  the  road  company  had  built 
a  bridge,  to  which  the  latter  consented,  en  the 
railway  company  agreeing  to  make  and  maintaiB 
a  bridge  for  them  over  the  new  channel.  Hdd^ 
that  such  agreement  could  not  impose  upon 
defendants  any  obligation  to  fence  at  this  latter 
bridge,  or  make  them  liable  to  the  plaintiffs  for 
omitting  to  do  so. 

The  plaintiffs  also  sued  defendants  for  neglect- 
ing to  fence  in  their  own  railway.  Held,  that 
though  only  lessees  of  the  land,  they  were  **  pro- 
prietors*' within  the  reasonable  construction  of 
**The  Railway  Act,"  and  might  recoyer  for 
damage  done  to  them. 

Held,  also,  that  the  fact  of  cattW  from  time  to 
time  getting  upon  the  plaintiffs'  land  and  destroy- 
ing the  crops  did  not  constitute  a  "  continuation 
of  damage,"  so  as  to  entitle  the  plaintiffs  to 
recover  for  more  than  six  months*  ii^nry ;  for 
the  oontinuation  of  the  omission  is  not  what  !• 
meant,  bnt  of  the  damage  resulting  from  it,  and 
several  unconnected  acts  of  damage,  each  com- 
plete in  itself,  is  not  a  continuation  within  tlie 
act  Brotpn  et  al.  y.  Grand  IVunk  Railway  Co,^ 
24  U.  C.  d  B.  850. 

Vkndor  and  Pubohasbb  —  Principal  axd 
AoBHT.-* Where  an  agent  is  employed  to  find  a 
purchaser  for  any  property,  it  is  meant  that  he 
should  find  a  third  person  and  not  the  agent 
himself.  The  taking  on  himself  the  position  of 
a  principal  annihilates  all  his  rights  as  an  agent 
— therefore,  if,  when  so  employed,  he  becomes, 
either  alone  or  jointiy  with  others,  the  purchaser 
of  the  property,  he  is  not  entitled  to  (^arge 
agent's  commission  on  the  sale.  SotomoiitT. 
Pender,  5  C.  C.  C.  118. 


RiQHT  OF  Wat. — ^A  right  of  way,  held  to  paes 
under  the  word  "  appurtenances,"  where  there 
was  suflicient  to  show  that  the  word  was  used 
in  a  flexible  sense.  Kavanagh  y.  The  Coal  Min^ 
ing  Company,  14  Ir.  Com.  Law  Rep.  82. 


Shabxholdbr — Liability. — A.  yerbally  au- 
thorises B.  as  his  attorney,  to  execute  a  Joint- 
stock  deed  of  partnership  for  him,and  B.  execntea 
the  deed.  That  deed  is  not  the  deed  of  A. ;  yet 
if  there  be  evidence  that  A.'s  name  had  been  put 
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on  the  list  of  flliareholden  with  his  oonseDt,  so 
ss  tooatitle  him  to  partieipate  in  the  profits,  he 
vill  be  held  liable  as  a  oontribatory  in  oase  of 
iBSolfeDcy.   Leithman  t.  Coehrans^  12  W.  R.  181. 


UPPEB  CANADA  BEPOBTS. 


QUERN'S  BENCH. 

{R^artei  bg  0.  Boionoir,  Kki^  0.0.,  Shorter  toth€€bwrt) 

Iff  El  Boon  axd  tbi  CoBPoaiiTiOM  oi  thi 
OoirivTT  or  Ralton. 

Skmptrmet  Act  qf  1864— 4ir-£a«9  mukr^Matiam  to  tpuuh. 

A bjkw pmrd uodOT* 27  A28  Ylo , eh.  18, mAmt hftving bwn 
fabniciedtottealeetbn,  «iiaot«d, '«l.  Th«t  the  ml*  of 
ifttaiinilfug  llqQon  Aod  the  iMne  of  IloaoitM  tliarofor  U 
bjAlabylAV  prnhlbiled  within  tha  Ormnty  of  Helton, 
undor  anthori^  and  fijr  MlbroeiiMQt  of  '  Tho  TtmpM'  moo 
Act  of  1964*  i.  That  by-Uw  No.  41  la  horobj  rvpoalod." 
B/  U«  41  rKllMl  a  patMoa  ffon  Iho  rate  payors  for  It, 
aad  eiuecod  that  from  Its  poMlag  and  approval  bf  ttao 
ctoeion.  "  tho  oolo  of  tatoxfoadog  Uqairt,  and  tbo  lasno 
«f  Oemam  thoiotof  !■  horobv  prohtUtod." 

Ihe  eoart  rofooBd  to  quaah  thia  by-law  on  aeeoant  of  tho 
■Brand  ela«oo»  iir  thooi{fa  tti  tMorttoa  wm  ooatraiy  to  tho 
iotier  of  aoeiioo  S  of  tbo  olatato,  it  ooald  havo  no  ofEtet, 
the prehiUtioo  la  both  byUwa  biln«  ideotleal,  and  tho 
apprrtval  of  tho  oloetora  luTing  boon  obraloed;  and  tho 
der«et  tbarstMO  was  **a  defect  of  procedure  or  Ibrm," 
vMihi  wctkm  87. 

[Q.  BL,  E.  T.,  28  Vic] 

Sadiiir  applied  for  a  rule  ealliog  on  the  Cor- 
poratioa  of  the  Connty  of  Hal  ton  to  shewcaase 
why  hyAtiw  No.  42,  passed  on  the  24th  of  Jan- 
1W17,  1865,  should  not  be  qaashed  with  costs, 
OB  the  gronad  tha^  it  was  in  ezeess  of  or  eon- 
tnrj  lo  the  seeood  seetion  of  27  k  28  Vio.,  oh. 
18,  which  enacts  that  snoh  by-law  shall  not  hare 
embodied  therein  any  other  prorision  than  the 
shople  declaration,  that  the  sale  of  intoxicating 
liqsorsaad  theiitae  of  licenses  therefore  is  by 
•Qch  by4aw  prohibited. 

The  by-law  mofed  against  was  as  follows :-~ 
"  To  prohiMt  the  sale  of  intoxicating  liqnors  and 
the  iuue  of  licenses  therefor  within  the  County 
of  Halton,  under  anthority  and  for  enforcement 
of  *  Temperance  Act  of  1864/  Be  it  enacted  by 
the  Corporation  of  the  Connty  of  Halton,  1. 
Thtt  the  sale  of  intoxicating  liqnors,  and  the  is- 
ne  of  licensee  therefor,  is  by  this  by-law  pro- 
hibited within  the  bounty  of  Halton,  under 
iothority  and  for  enforcement  of  *  The  Temper- 
uce  Act  of  1864.'  2.  That  by-law  No.  41  is 
hereby  repealed. 

It  was  shewn  by  affidavit  that  this  by-law  was 
BQbiDitted  to  the  electors  of  the  connty  on  the 
2(Hh  of  Febraary,  1864,  as  a  whole,  the  clauses 
numbers  one  and  two  being  together  proposed, 
ind  DO  separate  rote  was  taken  upon  each  clause. 

By-law  No.  41  redted  that  a  large  number  of 
the  rste- payers  of  the  connty  had  petitioned  the 
touBoil  for  the  passing  of  a  by-law  to  prohibit 
the  sale  of  intoxicating  liquors  and  the  issuiog 
of  lieeoses  therefor  within  that  county,  and  that 
the  by-law  might  be  submitted  for  approval  to 
the  monicipal  electors ;  and  enacted,  **  that  from 
&Dd  after  passing  of  this  by-law,  and  the  approval 
thereof  by  the  municipal  electors  of  the  county, 
the  sale  of  infoxioating  liqnors,  and  the  issue  of 
liMosee  therefor,  is  hereby  prohibited.*' 

Dbapib,  C.  J.9  delirered  the  Jodgment  of  the 
eoort 


The  objection  is  that  this  by-law  No.  42.  has 
embodied  more  than  the  simple  deolaration  men- 
tioned in  the  statute,  for  it  contains  also  a  repeal 
of  a  prior  by-law.  - 

The  first  section  of  the  act  gives  power  to  the 
municipal  council  to  pass  a  prohibitory  by-law  ; 
the  second  relates  to  the  form  and  contents  of 
such  by-law ;  the  third  provides  that  the  muaici- 
pal  council,  when  passing  such  by-law,  may  or- 
der that  the  same  be  submitted  for  approval  to 
the  electors,  in  which  case  such  approval  beoomes 
indispensable. 

In  this  case  it  is  sworn  that  the  by-law  moved 
against  was  so 'submitted.  I  infer  there  was  an 
order  for  that  purpose,  and  it  is  not  asserted  that 
the  electors  disapproved. 

It  cannot  be  denied  that  this  by-law  is  on  the 
faoe  of  it  contrary  to  the  letter  to  ^the  act,  but 
unless  on  examination  it  is  found  to  be  equally 
in  violation  of  its  spirit  and  true  meaning,  we 
should  not,  we  think,  quash  it  on  a  summary 
application. 

The  statute  contains  no  form  of  the  by-law  to 
be  followed.  The  object  of  the  second  section 
appears  to  be  to  ensure  that  the  single  question, 
whether  the  sale  of  intoxicating  liquors  and  the 
issuing  of  licenses  for  that  purpose  should  be 
prohibited,  shall  he  submitted  to  the  electors, 
and  (by  sub-sec.  4  of  section  5,)  it  is  farther 
provided,  that  they  shaU  vote  only  "yea"  or 
**  nay"  upon  that  question.  If  therefore  the 
second  section  of  this  by-law  does  really  present 
another  and  different  question,  the  proceeding  is 
contrary  to  the  intent  of  the  legislature  plainly 
expressed.  But  before  deciding  this,  by-law  No. 
41  must  be  looked  at,  and  there  we  find  that  it 
contains  in  identical  words  the  same  prohibition 
which  is  enacted  in  the  first  section  of  by-law 
No.  42.  The  reoitaV  contained  in  No.  41  is  obvi- 
ously unimportant 

The  objeotioo  appears  then  to  be  merely  for- 
mal ;  for,  first,  the  prohibition  in  the  two  by- 
laws is  identical ;  and,  second,  the  provision  for 
obtaining  the  approval  of  the  electors  has  been 
complied  with.  The  repeal  of  No.  41  is  inopera- 
tive to  effect  any  change  either  by  removing  or 
imposing  an  obligation  on  the  munioipality,  nor 
does  the  validity  of  the  last  by-law  depend  in 
the  slightest  degree  upon  the  repeal  of  the  first 
If  the  second  clause  were  omitted,  the  first  would 
have  precisely  the  same  effect,  and  its  presence 
neither  qualifies,  or  limits,  or  strengthens  the 
first  clause.  Hence,  in  our  opinion,  it  comes 
within  the  87th  section  of  the  sutute,  that  **  no 
by-law  passed  under  authority  and  for  enforce- 
ment of  this  act,  shall  be  set  aside  by  any  court, 
for  any  defeot  of  procedure  or  form  whatever." 
The  first  section  contains  the  simple  deolaration 
required  by  the  statute ;  the  second  in  reality 
contains  nothing. 

Rule  refused. 


ELECTION  CASES. 

(SqforUd  fty  Bossar  A.  HAaanoir,  Bs^,  Barritter-at-Law.) 

Rbo.  ix  bu.  Blakblit  v.  Cakavam. 

Cm  aioL  U.  t?.,  oap.  64,  fl.'TO— AfJ^leimey  rfrtalpnpertffin 
rupeet  whenqf  to  qual^fit-'InmimJbraneet-^mi^  tMrmf. 

ffeld*  1.  That  tho  real  property  in  teepeet  of  which  a  eandl. 
date  for  the  offiee  of  aldvrman  In  a  dty  qualiflei,  may  be 
of  an  eetate  either  legal  or  eqaltehlob 
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BtUI^  2.  That  the  eitate  need  not  \»  tntb  from  iDemBtmaeae. 

HeitL  8.  That  If  Indunbered,  and  after  dednettng  tbe  groai 
•amount  of  the  inenmhrancee  firom  Uke  ameuied  valoe  of 
the  premieee,  there  he  still  left  a  Bufflelent  annual  Taloe 
In  respect  of  which  to  qualify,  that  the  qnaliflcation  la 
•nfflclent. 

[Common  Law  Ohamhen,  fbhroacy  27, 164i.] 

Oq  tbe  11th  day  of  Febraary  last,  an  order 
was  obtained  for  a  writ  of  summooa  in  tbe  na- 
ture ot  a  quo  warranto  directed  to  the  defendant 
to  show  by  what  authority  he  ezerciaed  the  office 
of  alderman  for  St.  Patrick's  Ward,  in  the  city 
of  Toronto,  and  why  he  should  not  be  remoTed 
from  tbe  said  office. 

The  relator  objected  to  the  election  of  the 
defendant  on  the  grounds — That  the  defendant 
was  not  at  the  time  of  tho  election  possessed' of 
the  necessary  property  qualification  for  alder- 
man; that  at  tbe  time  of  the  taking  the  last 
assessment  for  the  city  be  was  not  then  the 
owner  of  the  property  on  which  he  claimed  to 
qualify  as  freehold,  and  that  he  proenred  the 
said  property  to  be  rated  in  his  name  for  the 
purpose  of  giving  an  appearance  of  qualification, 
being,  in  fact,  not  the  owner  or  entitled  to  qual- 
ify therein,  %xA  ncTcr  beneficially  interested 
therein,  and  that  if  at  any  time  he  was  benefici- 
ally interested  therein,  he  was  not  at  the  time 
of  his  election  beneficially  interested  to  an 
amount  sufficient  to  qualify  him ;  that  any  es- 
tate which  remained  in  him  at  the  time  of  the 
election  was  not  freehold,  and  insufficient  as 
leasehold,  both  in  Taloe  and  estate;^  that  the 
equity  of  redemption,  if  defendant  was  benefici- 
ally entitled  thereto,  was  insufficient  in  Talue, 
and  was  not  rated  in  respect  thereof,  and  that 
the  value  of  tbe  leasehold  in  defendant's  name 
was  insufficient  to  complete  his  qualification. 

In  support  of  the  statement  and  writ  two 
affidaTits  were  filed,  that  of  tbe  relator  and  of 
the  assessor  of  St.  Patrick's  Ward. 


It  appeared  from  the  affidavit  of  the  relator 
that  on  tbe  last  revised  assessment  rolls  for  the 
city  of  Toronto  the  defendant  was  rated  for 
premises  on  Strachan  street,  as  owner  of  the  an- 
nual value  of  $240,  and  as  occupant  of  certain 
leasehold  premises  rated  at  $160  (regarding  tbe 
latter  no  objection  was  taken) ;  that  the  premises 
on  Strachan  street,  on  which  ten  dwelUog-bouses 
are  erected,  consists  of  lots  1.  2  and  8  on  block 
B,  west  side  of  that  street.  That  from  memor- 
ials in  the  registry  office  it  appears  that  at  the 
taking  of  the  assessment  for  1864  the  legal 
estate  In  these  lots  was  vested  in  Captain  Strac- 
han. That  he  conveyed  the  same  by  deed,  dated 
18th  August,  1864,  to  Mrs.  Mary  Ann  Nixon, 
sister  of  the  defendant,  who  mortgaged  the  same 
by  deed  dated  27th  Angust,  to  the  Western 
Canada  Cuilding  Society,  for  $500,  and  that  she 
also  by  deed  dated  the  28rd  Angust,  but  not 
registered  nntil  10th  December  following,  con- 
veyed tbe  premises  to  defendant,  subject  to  the 
mortgage;  and  that  the  defendant,  by  deed  dated 
Ist  December,  1864,  mortgaged  the  premises  to 
one  Hi  me  for  £275,  payable  in  three  years ;  both 
of  which  mortgages  appear  not  to  be  discharged, 
and  the  relator  stated  his  belief  that  the  premi- 
ses were  not  equal  in  valne  to  the  amount  of  the 
mortgages,  and  that  tfe  was  informed  that  Capt. 
Strachan  had  contracted  to  sell  the  lots  to  ene 
Baines,  from  whom'  Mrs.  Nixon  acquired  her 
interest '  therein,  bnt  that  the  purchase  money 
was  not  paid  to  Captain  Strachan  until  after  the 


taking  of  the  assessment,  and  abont  the  date  of 
the  deed  to  Mrs.  Nixon.  He  also  swote  that  ho 
was  informed  the  defendant  is  in  insolTont  cir- 
cnmstancefl,  and  that  defendant  nefver  was 
ficially  interested  in  the  premises  in  qnestioa. 
"-       -      •     --  -     ciar' 


The  affidavit  of  John  Clarke,  one  of  the  i 
Bors  for  St.  Patrick*s  Ward  for  the  years  1868  and 
1864,  verified  extracts  from  the  asseesmeBt  rolls 
for  these  years,  showing  the  manner  and  in  whose 
names  the  property  in  question  was  assessed. 
In  1868  it  appeared  to  have  been  assessed  in  the 
name  of  Ann  Canavan  and  Thomas  Barry  and 
John  Canavan,  trustees.  In  1864  it  was  asses- 
sed in  the  sole  name  of  the  defendant.  Clarke 
swore  that  in  1868  it  was  assessed  at  the  reqnest 
of  defendant  in  his  defcBdaofs  name,  for  a  Mr. 
Canavan ;  that  in  the  month  of  March,  1865,  tbe 
assessors  assessed  the  premises  in  the  same  way» 
but  that  snbseqoently  d^endant  told  them  that 
he  wished  his  name  inserted  as  owner,  whioh  was 
done  in  April,  1864.  and  before  they  had  com- 
pleted their  assessment  of  the  ward,  and  the 
same  was  so  retvmed  to  the  City  Clerk  on  the 
1st  of  May  following,  as  required  by  law. 

Robert  A,  EarrUon  shewed  cause  and  read 
and  filed  several  affidavits  on  the. part  of  defen- 
dant The  defendaat  swore  that  in  March, 
1868,  he  purchased  the  premises  on  Strachan 
street,  f^om  Captain  Straehsii,  getting  a  bond 
for  a  deed  ;  tbat  in  August,  1864,  Captmn 
Strachan  informed  him  that  if  he  paid  the  bal- 
ance then  doe  he  would  allow  him  a  disoonnt ; 
tbat  in  the  same  month  he  made  an  application 
in  (his  sistsr's)  Mrs.  Nixon's  name  to  the  Buil- 
ding Society  for  Sk  lean  of  $500,  with  a  view  of 
peying  Captain  Strachan ;  that  upon  the  reqncel 
of  the  defendant  and  with  his  sister's  consent* 
Captain  Strachan  conveyed  to  her  the  lots  in 
fee ;  that  Mrs.  Nixon  ezeonted  the  mortgage  to 
the  Society;  that  ike  sole  reason  of  the  deed 
being  so  niade  to  Mrs.  Nixon  was  in  consequence 
of  an  arrangement  between  defendant  and  the 
Secretary  of  the  Sooiety,  in  whieh  the  mortgage 
was  to  be  given  in  a  third  party's  name,  he  (the 
defendant)  exeenting  a  bond  to  the  Soetety  as 
additional  security  for  the  same.  That  on  the 
iiSrd  Angust  Mrs.  Nixon,  by  deed,  conveyed  the 
premises  to  defendant  in  fee;  tiiat  on  the  1st 
December  last,  he  (defendant)  exeonted  a  mort- 
gage on  the  premises  to  one  Hime  for  £275. 
The  defendant  swore  tfaat*this  was  solely  exe- 
cnted  as  a  security  to  Hime  to  take  eifeet  only 
on  his  (defendant)  receiving  from  Hime  two 
mortgages  which  Hime  held  as  collateral  seea- 
rity  for  advances  made  by  Hime  to  the  defendant 
and  some  of  his  clients ;  that  he  had  not  then, 
nor  has  he  since  withdrawn  the  two  mortgages, 
and  that  they  still  remain  in  Hime's  possession ; 
and  he  further  swore  that  at  the  time  of  his 
election  Hime  had  not  the  sltghtest  claims  on 
the  mortgage  for  £275,  or  on  the  premiees  con- 
tained tlMrein ;  and  he  also  swore  tbat  he  did 
not  cause  himself  to  bejassessed  for  the  property 
for  the  purpose  of  giving  himself  a  qoalificatioB, 
but  solely  on  aooonnt  and  for  the  sole  reasoa 
that  at  the  time  he  was  sole  owner  of  the  pro- 
perty, and  that  he  is  stfll  owner. 

James  McOill  Strachan  swore  that  he  being 
the  owner  in  fee  of  the  property  In  question  in 
March,  1868,  gave  a  bond  for  a  deed  for  the 
same  to  defendant  conditional  on  payment  of 
£140,  within  three  years,  to  execute  a  convey*- 
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aao*  thereof  to  defendAot;  that  hi  the  month  of 
Angntt,  1864,  be  enggeeted  to  the  defendant 
that  he  wovld  allofr  him  a  disooont  if  he  woald 
take  out  his  deed  for  the  tote;  that  in  name 
month  defondaat  applied  for  the  loan  referred 
to;  that  he  (Slnehan)  ezeooted  a  deed  to  Mrs. 
Nlxoa  for  the  pnrpoae  as  understood. between 
defendant  and  himself  of  Mrs.  Nixon  exeeating 
the  mortgage  to  the  Sooiety  for  the  loan ;  and 
that  he  (Straehan)  reeeiTed  the  proceeds  of  the 
loan,  and  he  farther  swors  that  he  is  satisfied 
that  at  the  time  of  the  bMt  assesssMot  and  at 
the  time  of  defendant's  election  defendant  was 
possessed  of  the  property  in  qaestion  to  his  own 
nsesnd  benefit. 

Mrs.  Nixon  swore  that  she  accepted  the  deed 
and  execnied  the  mortgage  at  the  instance  of 
the  defendant,  and  afterwards  conTsjed  the  pro- 
perty to  defendant,  as  etated  ^>OTe,  all  of  which 
was  done  for  the  ede  porpose  of  facilitating  the 
loan,  and  that  she  had  no  interest  whatsTer  in 
the  property. 

H.  L.  Htme  swore  that  in  December  last  de« 
fendant  reqaested  him  to  hand  otct  to  him 
(defendant)  tsro  mortgages  amounting  to  about 
£300,  whioh  defondant  had  deposited  with  him 
as  eollatsral  secnrity  for  notes  diseonnted,  for 
the  pnrpoee*  as  he  etated,  of  filing  bills  to  com« 
pel  payment  of  the  amoants  seenred  by  them, 
asd  that  the  defendant  propossd  sabetitnting  in 
lien  thereof  a  mortgage  on  property  of  his  own ; 
that  be  (Hirae)  coneented,  Md  that  defendant  on 
the  10th  Dec  last  detiTened  to  him  a  mortgage 
muie  by  himself  for  £276  on  the  property  in 
qotstion ;  he  swore  that  defendant  did  net  take 
sway  the  two  mortgages,  bat  merely  took  an 
isdentore  of  assignment  of  the  same,  flrom 
which  defendant  said  he  coald  obtain  the  parti- 
•alsis  of  the  two  mortgages ;  and  he  farther 
•wore  that  at  the  time  of  defendant's  election, 
aad  when  he  soheeribed  his  decbiration  of  ottee 
io  Jannary  last,  althongh  the  mortgage  was  in 
his  offiee  and  registered,  that  he  did  not  hold  it 
other  than  ae  he  (Hime)  terms  it,  as  an  escrow, 
sad  that  be  had  no  claim  whatsoever  against  the 
saoie,  or  the  properties  therein  mentioniBd,  and 
he  suted  that  the  defendant  had  not  since  token 
avay  the  mortgages. 

Mrs.  Ann  Canavan  swore  that  she  ncTor  had 
say  estate  In  the  premises  In  qaestion,  and  that 
ske  always  onderstood  it  to  be  defendant's  pro- 
perty. 

Thomas  Barry  swore  that  he  is  a  co-trustee 
with  defendant  by  Tirtoe  of  a  power  in  a  deed  of 
trast  made  in  18i6,  between  A.  Bamham,  of 
Cobonrg,  and  the  defendant;  that  he  does  not 
hold  or  ever  held  as  trastee  or  othsrwise  for 
Abo  Canavan,  named  in  snob  trust  deed  any 
property  en  Straofaan  Street,  and  verily  believes 
tkat  she  has  not  or  ever  had  any  property  there ; 
thtt  he  was  appointed  a  trastee  in  1862,  and  is 
Kill  acting  as  sneh. 

William  B.  Canavan  swore  to  Barry  and  de- 
fendant being  the  tmstees  aforesaid;  that  he 
btd  eoosnlted  from  time  to  time  with  his  mothsr, 
Ann  Canavan,  the  eetim  qta  tnut,  regarding  se- 
earities  held  by  the  trostees  for  her  benefit 
Thst  eome  time  in  1868  defendant  represented 
Is  Mrs.  Caosvan  tfant  he  had  parehassd  the  pro- 
perty on  Btraekan  street  from  Capt  Straehan, 
md  repeated  ber  to  allow  it  to  be  held  as  part 
of  her  trust  property,  and  Uf  allow  him  (defond- 


ant)  an  amount  of  mon^  for  the  same;  that 
Mrs.  Canavan  declined  to  accede  to  such  propo- 
sal, or  accept  the  same,  and  that  she  did  not 
accept  it,  and  that  she  has  no  interest  in  it,  and 
stoted  that  she  had  just  reason  to  believe  that 
the  property  is  defendant's.  He  also  copdncted 
the  making  of  the  assignment  to  Mrs.  Nixon  for 
the  person  already  mentioned,  and  that  shs  exe- 
cuted the  deed  in  his  presence  to  defendant,  and 
swore  that  the  property  Arom  the  time  defendant 
purchased  from  Captain  Straehan  was  his  to  the 
present  time. 

C.  S.  Pait$r9on  and  Lauder  for  the  relator. 

MoKRisov,  J. — Under  the  70th  olaose  of  the 
Municipal  Act  the  persons  qaalified  to  be  elected 
aldermen  in  cities  are  residents  who  have  at  the 
time  of  the  election  in  their  own  right,  &o.,  as 
proprietors  or  tenants  freehold  or  leasehold  pro- 
,perty,  rated  in  their  own  names  on  the  last 
assessment  roll  to  at  least  in  freehold  to  the 
annual  value  of  $160,  or  leasehold  to  |820,  and 
so  in  the  same  proportion  in  case  the  property 
is  partly  freehold  and  partly  leasehold,  and  the 
clause  defines  the  term  leasehold  to  inolude  a 
tenancy  for  a  year  or  from  year  to  year,  and 
that  the  qualifying  estote  may  be  either  legal  or 
equitoble. 

As  it  is  admitted  here  that  the  property, In 
question  was  assessed  in  the  name  of  the  defen- 
dant, and  was  rated  on  the  last  assessment  roll 
at  a  sufllcient  amount  to  qualify  him  for  the 
office,  the  only  question  to  be  determined  is 
whether  at  the  time  of  his  being  so  assessed, 
and  at  the  time  of  his  election,  the  defendant 
was  possessed  of  an  equitoble  estote  on  the 
premises.  Upon  the  argument  Mr.  Patterson 
pressed  upon  me  that  taking  the  mortgage  of 
$500  and  the  mortgage  for  £276  into  account, 
and  assuming  the  latter  to  be  a  eubeisting  mort- 
gage and  a  ehaige  on  the  property,  the  defendant 
had  not  such  an  interest  in  the  property  as  was 
soAoient  to  qualify  him  within  the  meaning  of 
the  act  With  regard  to  the  £276  mortgage- 
when  I  consider  the  oiroumstanoes  sworn  to  by 
the  defendant  aad  the  mortgagee,  under  which 
the  mortgage  was  made  and  the  sworn  disavowal 
of  all  cliUm  and  interest  therein  mentioned,  and 
that  that  disavowal  is  based  npoii  the  fact  that ' 
the  purposs  for  which  the  asortgage  was  made 
was  ncYcr  carried  into  effect:  If  it  were  neces- 
sary for  me  to  determine  the  point,  I  would 
hold  that  it  was  no  enonmbraaoe  on  the  pro- 
perty. 

The  70th  enaoting  clause  is  rilentas  to  enoum* 
braaces.  If  the  Legblature  intonded  that  the 
qualifying  property  sboilid  be  enoambered,  or  if 
enoumberad,  to  be  reduced  for  qualification  pur- 
poses proportionably,  it  is  net  nnrcasenabls  to 
suppose  that  it  would  have  so  enacted  in  express 
woids.  We  find  the  Legislature  so  speakiag  in 
other  statutes  with  referenoc  to  property  quali- 
fication for  members  of  ths  Lsgislatnre,  justiosa 
of  the  peace  and  othess,  whose  the  amount  is 
stoted  to  be  over  and  above  aU  ineumbranoes 
thereon.  The  oonelading  words  of  ths  clause, 
declaring  the  estoto  may  be  either  legal  or 
equitoble,  in  my  Jadgment  pointo  among  othev 
estotes,  to  that  which  is  snliject  to  inoum* 
brances. 

But  even  if  I  held  that  the  amounts  of  the  two 
mortgages  were  both  to  be  deducted  from  the 
assessed  value  of  the  premisss  with  a  view  of 
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asoertaiQing  whether  the  defeadant  had  a  saffi* 
oient  qualification,  it  atill  appears  he  is  saffi- 
oiently  qaalified.  The  assessors  haTiog  rated 
the  property  at  $240  annual  Talue,  I  must 
assume  that  it  was  assessed  as  being  of  the 
▼aine  of  $4,000,  and  dedncting  $1,600,  the 
amount  of  the  two  mortgages,  would  leaTe 
$2,400  as  the  rateable  interest  of  the  defendant, 
giving  an  annual  value  sf  $144,  whtoh,  being 
added  to  $80,  half  of  the  annual  Talue  of  the 
rated  leasehold  property,  would  make  $224 — 
more  than  sufficient  to  qualify  the  defendant 
for  the  office  to  which  he  was  elected. 

On  the  whole  case,  and  from  all  ^he  facts 
disclosed  upon  the  affidavits  filed  by  the  relator 
and  on  the  part  of  the  defendant,  I  am  of  opin- 
ion that  at  the*  time  of  the  defendant's  election 
as  alderman  he  was  possessed  as  proprietor  of 
equitable  estate  In  the  premises  sufficient  to 
qualify  him  for  the  office ;  and  that  the  office  of 
alderman  for  St.  Patrick*s  Ward,  in  the  City  of 
Toronto,  be  allowed  and  adjudged  to  the  defen- 
dant, and  that  he  be  dismissed  and  discharged 
from  the  premises  charged  against  him,  and  do 
recover  his  costs  of  defence. 

Order  accordingly. 


Rboina  bx  bil.  Hartbit  t.  Diokbt. 

cUiu  DeeUuraUon  rf  Qjgict^ 
Where  a  iwnon  elvetad  aldemuui  of  %  dty  mad«  a  declam- 
Hon  of  offloo.  inadrortentlj  qoalifjring  upon  pmp(*rty  In 
respeet  of  whleh  h«  waa  not  entltlad  to  qnallfy,  but  wai 
befbre  and  at  the  time  of  the  alacUon,  and  at  tha  time  of 
th«  imne  of  the  ouo  ^oamudo  enmmona  against  him.  quail* 
fled  in  retpeet  or  other  property,  hii  elecUoo  waa  aphelX 

"  [Common  Law  Ohamhers,  Feh.  27, 1805.] 

On  the  14th  February  last,  an  order  was  obtained 
for  a  writ  of  summons  in  the  nature  of  a  ^o  vai^ 
ranto,  directed  to  the  defendant,  to  show  by  what 
authority  he  exercised  the  office  of  alderman  for 
the  ward  of  St.  Patrick,  in  the  city  of  Toronto, 
and  why  he  should  not  be  removed  from  the  said 
offica 

The  relator's  objections  were  the  following : — 
1st,  that  the  defendant  had  not  the  necessary 
qualifications  at  the  time  of  the  taking  the  last 
'  assessment  for  the  city—that  is,  he  was  assessed, 
with  two  others,  his  partners,  for  $196,  annual 
value  of  an  iron  foundry,  and  for  a  vacant  lot  on 
Beverley-street  at  $67 ;  2nd,  that  the  defendant 
was  not  the  owner  in  fee  simple  ot  the  land  and 
premises  set  out  in  his  declaration  of  office ;  8rd, 
that  the  vacant  lot  mentioned  in  defendant's  de- 
claration of  office  is  not  his  property,  and  that 
the  other  lands  mentioned  in  the  declaration  are 
heavily  incumbered  with  mortgages  to  the  amount 
of  £700  and  upwards. 

In  support  of  the  relator's  statement,  only  one 
affidavit  (his  own)  was  filed,  which,  after  setting 
out  that  he  was  qualified  as  an  elector  and  voted 
at  the  election,  stated  that  defendant  was  a  can- 
didate for  the  office  of  alderman,  and  being 
elected,  took  hit  seat  in  the  City  Council ;  that 
the  defendant,  in  his  deolaration,  made  by  him 
after  his  election,  stated  as  his  property  qualifi- 
eation  for  the  said  office,  *•  An  estate  of  freehold, 
to  wit,  a  foundry  and  premises  and  vacant  land 
on  Beverley-street,  in  St  John's  ward ; "  that  he 
had  examined  the  last  revised  assessment  rolls 
for  the  city  for  1864,  and  found  that  the  name  of 
defendant,  joiotiy  with  John  Neil  And  James  J. 


Dickey,  appeared  thereon  as  rated  for  the  said 
iron  foundry  and  premises  on  Beverley-street  as 
freehold  for  $195,  and  that  defendant  is  raced  for 
a  vacant  tot  ^  the  same  street  aa  freehold  for 
$67 ;  and  that  these  properties  are  the  same  as 
mentioned  in  defendant's  declaration:  he  fiirther 
stated  that  he  was  informed  by  B.  Brought  Esq., 
that  the  defendant  induced  him  (Brough)  to  make 
a  proposition  to  defendant  in  writing,  proposing 
terms  on  which  he  (Brough)  would  sell  the  vacant 
lot  above  mentioned— it  beioK  his  (Brough's)  pro* 
perty — to  defendant,  which  Brough  did,  and  that 
defend  iut  never  accepted  the  proposition,  nor 
did  he  (Brough)  ever  convey  the  lotto  defendant ; 
that  it  appears  by  the  last  assessment  roll  for  the 
city  for  1864,  this  vacant  lot  had  been  originally 
rated  to  Brough,  but  his  name  was  erased  and 
the  name  of  defendant  inserted  therein  instead  ; 
that  Brough  told  the  relator,  defendant  had  not 
paid  him  anything  for  the  lot,  and  that  he  (relator) 
believes  that  defendant  procured  his  name  to  be 
put  on  the  assessment  roll  for  the  purpoee  of 
appearing  as  qualified  for  the  office  of  alderman ; 
that  having  searched  the  records  of  the  registry 
office  for  the  city,  he  verily  believed  that  defen- 
dant has  no  legal  estate  in  the  land  and  premises 
described  by  defendant  as  a  foundry,  &c.,  in  his 
said  declaration ;  and  that  by  the  records  in  the 
registry  office  the  property  claimed  by  defendant 
is  encumbered  by  mortgages  to  the  amount  of 
£700. 

Blake,  Q.  C,  showed  cause,  and  filed  several 
affidavits  on  the  part  of  the  defendants. 

John  Carr.  clerk  of  the  City  Council,  testified 
that  on  the  16th  April  last,  he  was  the  owner  of 
a  house  on  Denison  avenue,  in  St.  Patrick's  ward ; 
that  on  that  day  he  leased  the  same  for  one  year 
thereafter,  quarterly,  to  defendant*  and  that  de- 
fendant entered  into  occupation  of  the  same  as 
his  tenant,  and  was  assessed  in  the  last  revised 
assessment  roll  as  tenunt  thereof  at  $100  rent,  th« 
lowest  actual  annual  value  of  the  premises ;  that 
the  lease  has  ever  since  continued,  and  is  still  in 
full  force  and  virtue.  He  further  stated  that  as 
clerk  of  the  Council  he  had  ihe  custody  of  the  last 
revised  assessment  rolls  of  the  city,  and  he  testi- 
fied to  correct  and  exact  transcripts  of  thoee  por- 
tions of  the  rolls  in  which  defendant  appears  as 
assessed  in  the  ward  of  St  Patrick.  By  this 
transcript  the  defendant  appears  to  be  assessed 
as  follows : 

BIVBSLIT  STBIST. 

No.  Attu9ment: 
No.  688  Nathaniel  Dickey  )  Annual  value. 

John  Neil,  [  As  owners,  foundry, 

J.  J.  Dickey,        j      Ao.^ $195 

636  Nat.  Dickey,  as  owner,  house 84 

687  "  "  "    72 

849  (Originally  S.  Brough)  owner  va- 
cant lot. 67 

^Revised,  and  name  of  N.  Dickey  inserted. 

DiNisoH  Awirua. 
1069  Nathaniel  Dickey,  occupant ^.    100 

He  farther  stated  that  defendant  appealed  aguoat 
the  assessmens  of  $100  on  the  vacant  lot ;  and 
having  stated  to  the  Court  of  Revision  that  he 
was  the  owner,  his  name  waa  inserted,  and  he 
procured  the  assessment  to  be  reduoed  to  $67. 
He  further  swore  that  as  city  clerk,  having  the 
city  books  before  him,  and  being  familiar  there- 
with, he  prepared  for  defendant  his  deolaratioA 
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of  qnalifieation,  ftod  informed  defendftst  that  it 
WM,  as  be  belieTed  it  in  fkot  to  be,  taken  oor* 
leetly  and  snfficiently  flrom  the  aeeessment  booka ; 
ud  he  etated  that  he  did  not  inolnde  the  lease* 
bold  property,  beoaose  he  believed,  as  he  still 
beliefee,  that  defendant's  qualification  in  Berer^ 
ley  street  wns  sufficient. 

James  J.  Dickey,  a  brother  and  partner  in 
business  of  the  defendant,  swore :  that  defendant 
sod  one  John  Neil  and  himself,  for  some  years 
past,  and  at  the  present  time,  have  been  and  are 
eo-owners  in  fee  of  the  land  on  whieh  the  foun- 
dry is  erected,  and  assessed  in  the  roll  at  $195 ; 
that  the  lands  are  .subject  to  a  mortgage  to  the 
8ootti8h  Amicable  Society  for  £60^  sterling, 
principal  money,  and  no  arrears  of  interest.  He 
stated  that  last  June  he  and  his  partners  were 
prepared  to  pay.  it  off,  and  applied  to  do  so,  but 
that  the  company's  agents  refiiBed,  unless  upon 
t  six  months'  notice,  and  subsequently  an  agree- 
ment to  extend  the  time  for  four  years  was  made, 
giTing  additional  security  for  tiie  payment  of  the 
mortgage  money  upon  certain  shares  in  another 
Eocietj,  worth  in  cost  at  present  at  least  $2,160, 
and  payable  in  1868,  with  a  high  rate  of  Interest, 
compounded  half-yearly,  and  which  in  1868  will 
amount  to  a  sum  much  larger  than  the  mortgage 
00  the  premises ;  which  shares  were  to  be  trans- 
ferred to  the  solicitor  and  agent  of  the  mortgagee, 
sad  to  Edward  Blake,  Esq.,  their  solicitor,  as 
tmttees  for  both  parties :  and  he  further  swore, 
that  independent  of  that  security,  the  mortgaged 
premises  are  worth  $6,000,  and  that  they  would 
not  aeeept  any  less  sum  therefor ;  that  on  the 
Ist  May,  1864,  Mr.  Brotigh  agreed  with  defen- 
daet  for  the  sale  lo  him  of  the  second  lot  on 
Bererley-street,  and  that  Brough  signed  and 
deliTered  to  defendant  an  agreement  for  the  sale, 
vhieh  agreement  was  Terified  and  produced,  and 
bj  it  Mr.  Brough  agrees  to  sell  the  premises,  let- 
tmg  them  out  to  the  defendant  for  £400,  payable 
ia  ten  years,  with  interest  half-yearly,  to  be 
secured  by  mortgage  on  the  lot ;  oonTeyaoee  to 
defendant  and  mortgage  back  to  be  prepared  and 
executed  as  soon  as  couTeniently  may  be ;  defen- 
dant to  pay  the  taxes  for  the  then  current  year, 
1864.  Mr.  J.  IMckey  farther  stated,  that  he  was 
present  at  a  oonrersation  between  defendant  and 
Mr.  Brough  on  the  subject  of  the  puroh^e ;  that 
there  being  some  incumbrance  on  the  lot,  which 
Mr.  Brough  was  to  pay  off  or  hare  the  time  for 
payment  extended,  the  defendant  assuming  the 
same,  it  was  agreed  thai  Mr.  Brough  should 
Btke  arrangements  in  respect  of  the  iuoum- 
braaee,  and  the  contract  dionld  then  be  com- 
puted by  couTeyanoe.  In  the  meantime  defen- 
dant should  eater  into  powesslon,  which  he  did, 
aod  has  nnce  oontinned  in  poesession ;  and  he 
Btaed  that  defendant  la  the  owner  in  equity  of 
the  fee  of  the  premises. 

The  defendant  himself.  In  his  own  affidarit, 
lUted,  that  J.  J.  Dickey  was  the  person  who 
■aaaged  the  transactions  with  the  Scottish  Ami- 
cable Insnranee  Society,  and  he  incorporated  the 
BSfiral  matters  stated  in  J.  J.  Dickey's  afidarit, 
led  stated  that  they  were  true.  And  as  to  his 
<MsratioB  of  qualification,  he  stated  that  he 
nppoeed  and  bdiered  that  it  Included  the  other 
poperties  mentioned  in  the  affidavits ;  that  as  it 
na  prepared  by  the  clerk  of  the  Council,  he  did 
M  eloeely  exanine  it,  as  the  clerk  knew  the  pro- 
pvttSeshewaa  aaasfssd  for,  ud  who  iofbrmed 


him  at  the  time  that  it  included  property  more 
than  sufficient  for  his  qualification. 

A.  MeNah  for  the  relator. 

MonRisoif,  J.—As  to  the  first  objection,  after 
a  careful  examination  of  the  affidarits  filed  on 
the  part  of  the  defendant,  in  connection  with  the 
fact  that  the  last  rerised  assessment  roll  shows 
that  the  defendant,  besides  being  rated  with  his 
partners  for  the  foundry  premises,  and  as  sole 
owner  for  the  raeant  lot,  that  he  was  also  rated 
as  sole  owner  for  two  other  properUea  rated  at 
the  annual  ralue  of  $156,  and  also  a  leasehold 
property  to  the  ralue  of  $100,  and  holding  the 
▼iews  I  Mlbre  expressed  in  the  prerious  case  of 
Regina  ex  rd.  Blakdp  t.  Canavan,  respecting 
equitable  estates  and  incumbrances,  I  am  of 
opinon  that  defendant,  at  the  time  of  his  elec- 
tion, was  duly  qualified  for  the  office  of  alderman. 

The  relator  baring  suppressed  the  fact  of  the 
defendant  being  rated  for  the  property  ralued  at 
$166,  and  not  negatiring  the  defendant  being 
possessed  of  them  at  the  time  of  his  election,  I 
do  not  think  it  necessary  to  call  on  the  defendant 
for  further  affidavits  relating  to  those  properties. 

As  to  the  second  and  third  objections,  they  are 
directed  specifically  against  the  ralidity  of  the 
defendant's  declaration  of  office,  not  against  the 
▼alidlty  of  the  eleetion,  or  the  defendant's  quali- 
fication at  the  time  of  his  election. 

The  authority  for  the  issuing  of  the  summons 
herein  is  founded  upon  the  128th  section  of  the 
Municipal  Act,  which  efaacts,  that  if  the  relator 
shows,  by  affidavit  to  a  judge,  reasonable  grounds 
for  supposing  that  the  election  was  not  legal,  or 
was  not  conducted  according  to  law,  or  that  the 
person  declared  elected  thereat  was  not  duly 
elected,  the  Judge  shall  direct  a  writ  of  summons 
in  the  nature  of  ■  qw>  warranto  to  be  issued  to 
try  the  matter  contested.  The  clause  and  the 
subsequent  sections  are  all  directed  to  the  trial 
of  the  ralidlty  of  the  eleetion  and  the  due  elee- 
tion of  the  relator  or  some  other  person.  The 
declaration  of  office  referred  to  in  the  relator's 
statement  is  required  to  be  made  by  the  175th 
section,  but  I  see  nothing  in  the  act  declaring  that 
if  the  person  elected  omits  making  such  declara- 
tion, or  makes  a  defectire  one,  or  that  he  is  not 
seised  or  possessed  of  the  estate  therein  men- 
tioned, that  his  election  shall  be  Toid,  or  that  it 
should  be  held  that  he  was  not  duly  elected.  The 
statute,  on  the  other  hand,  prorides.  by  the  188rd 
clause,  that  If  the  person  duly  elected  does  not 
make  the  declaration  of  office  within  twenty 
days  after  his  election,  he  is  subject  to  a  penalty, 
and  by  the  16th  clause  of  the  Interpretation  Act, 
the  wilful  and  corrupt  making  of  any  false  state- 
ment in  any  deolaration  required  or  authorised 
by  any  of  the  consolidated  statutes  of  Upper 
Canada,  shall  be  a  misdemeanor,  punishable  as 
wilful  and  corrupt  peijury. 

But  eren  if  the  objections  were  open  to  the 
relator,  it  is  quite  dear  firom  the  affidavit  of  the 
olerk  of  the  City  Council,  that  baring  the  custody 
of  the  assessment  rolls,  he  drew  up  the  declara- 
tion for  the  defendant,  and  inserted  in  it,  as  he 
thought,  sufficient  property  for  the  purpose,  and 
that  it  was  a  mere  omission  on  his  pari  to  insert 
the  other  property  for  which  the  defendant  was 
rated  as  firoprietor. 

As  to  the  merlu  of  the  whole  ease,  the  defen- 
dant has  fully  met  the  objections  attempted  to  be 
set  up  by  the  relator. 
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I  am  of  opinion,  therefore,  tkat  the  ofBoe  of 
alderman  for  St  Fatriek's  ward.  In  the  eitjr  of 
Toronto,  should  be  allowed  and  adjudged  to  the 
defendant,  and  that  he  be  dismUaed  and  dis- 
charged firom  premises  charged  on  him,  and  do 
receiTe  his  costs  of  defence. 

Order  aeoordioglj.* 


UNITED  STATES  BEPO&TS.  . 

CoMHONWBATH  Of  Pbvh.  for  nsc  of  BtsjAiair 
KaLLoaa,  &o.,  t.  Alvkkd  G.  Hab^pk,  et  al. 

L  ThelteVnityoraBMMdarorDeMkoiiAildMeartiflaitB 
of  ieareh,  oolj  wtwdB  to  tbt  fiatj  takiag  tiM  otrtffloattb 
and  doM  not  entitle  a  ftatnre  purehMer  to  reoover  egiinst 

9:  The  raretlea  of  Om  BMordv  of  Desdi  mn  not  Udile  fl»r 


Opinion  of  Aonw,  J.,  on  demurrer. 

The  first  three  jsanses  of  demurrer  are  unim- 
portant as  they  are  all  amendable,  but  the 
amendments  should  be  made.  The  remaining 
four  bring  into  tIcw  substantial  defects.  The 
first  to  be  noticed  is  the  manner  of  stating  the 
plaintiffs.  Kellogg  was  the  person  who  obtained 
the  recorder's  certificate  and  made  the  first  pur- 
chase under  it  He  sold  to  Wm.  MulUson  who 
afterwards  sold  to  Anna  Shott  Under  the  act 
regulating  suits  on  official  bonds  the  suit  is  in  the 
name  of  the  Commonwealth,  and  ae  many  per- 
sons may  be  suggested  plaintiffs  who  choose  to 
Join,  but  each  must  declare  and  assign  breaches 
for  his  separate  injury.  Here,  howeyer,  the 
pleader  has  suggested  Kellogg  as  plaintiff  for  use 
of  MuIIison  for  use  of  Shott  Kellogg,  in  this 
suit  is  the  only  plaintiff,  while  the  others  are 
merely  persons  to  whom  his  right  of  action  has 
passed.  Thia  f>eing  the  suggestion  of  the  plain- 
tiff, it  is  plain  that  no  injury  sustained  by  either 
Mollison  or  Shott  can  be  declared  upon,  for  in 
this  form  the  laat  assignee  merely  takes  what 
Kelogg  may  recorer. 

In  one  point  of  Tiew  this  cause  is  also  unim- 
portant because  is  is  clearly  amendable  by  strik- 
ing out  the  use  and  permitting  the  two  last  named 
to  come  in  as  plaintiffs  in  their  own  behalf,  the  act 
referred  to  giying  the  right  of  suggestion  at  any 
time  before  judgment  But  this  change  in  the 
relation  of  the  parties  firom  naes  to  plaintiffs,  dis- 
closes the  real  Tice  of  this  declaration.  The  only 
damages  averred  are  those  arising  npon  the  sale 
from  Mullison  to  Anna  Shott  who  it  Is  alleged 
paid  $18,000  for  the  proper^  upon  the  faith  of 
the  false  certificate  of  the  recorder  of  deeds. 
The  declaration  being  amended,  that  is,  Anna 
Shott  being  suggested  plaintiff  in  her  own  right 
the  question  is  at  once  presented,  can  she  found 
an  action  against  the  recorder  for  damages  upon 
a  certificate  of  search  given  to  Killogg,  an  ante- 
cedent purchaser? 

The  question  is  important  as  in  thia  city  the 
custom  ia  to  pass  the  certificates  of  searah  of 
deeds,  mortgages  and  judgments  with  the  title 
papers,  each  subsequent , "purchaser  taking  the 
title  upon  the  faith  of  the  fonner  searches  down 
to  the  date  of  the  certificate,  and  procuring  new 
searches  only  for  subsequent  oonTeyancee  and 
liena.    While  it  is  important,  itiU  I  think  it.  is 

•  See  J2i^ina  ca>  ret.  GhsywM,  ▼.  IfeB,  1  n.a  L.  J.  N  J.  lao. 


not  difllcult  of  determination.  So  far  as  the 
certificate  is  the  CTidenoe  ef  the  state  of  the  pub- 
lic record  this  custom  is  well  enough.  A  s^reh 
once  made  by  the  officer  under  his  official  respon- 
sibility is  in  all  probabilitieB  correct  and  there- 
fore may  be  relied  upon  without  a  new  one.  It 
is  not  often  these  searches  are  incorrect,  other- 
wise actions  upon  falae  certificates  would  be 
more  frequent,  their  rarity  is  the  eridence  of 
official  correctness  and  fidelity;  and  therefore 
the  certificate  has  all  the  force  of  evidenee  in 
the  hands  of  subsequent  porohasers,  that  it  had 
in  those  of  the  firet  But  when  jpn  touch  the 
official  responsibility  of  tlie  officer,  you  reach  a 
different  question.  It  is  then  not  simply  the 
CTidence  which  the  certificate  affords,  bat  the 
duty  it  invoWes. 

What  is  this  duty  ?  It  ii,  aa  the  keeper  of  the 
record,  to  make  boarohes  for  deeds  and  mortgages, 
and  other  recordable  instruments  at  the  instance 
of  those  who  may  apply  therefore  and  pay  him  the 
fee,  which  the  law  allows  him  for  the  performance 
of  the  duty.  The  duty  is  specific  to  make  it  for 
him  who  asks  for  it  and  pays  for  it  and  therefore 
has  a  right  to  the  responsibility  of  the  officer 
and  to  rely  upon  it  It  is  he  who  is  deceiTed  by 
the  officer's  false  search  because  he  alone  standa 
in  pririty  with  him,  by  demanding  perfbrmance 
of  the  duty  and  making  compenaatioo  for  it 
The  emoluments  of  the  office  conatitate  the  con- 
sideration of  undertaking  the  responsibility. 
Who  would  eocept  the  office  and  perform  such 
duties  iuTolring  such  heavy  liabilities,  if  he  were 
to  be  allowed  no  eqniTalent.  The  officer  who 
makes  a  search  standa,  in  reference  to  its  correct- 
ness, in  the  attitude  of  an  insurer,  and  his  fee 
represents  the  premium.  To  make  him  respon- 
sible to  every  new  purchaser  without  a  f^  woald 
be  as  inequitable  as  to  hold  an  insurer  liable  upon 
a  new  risk  without  a  new  premium. 

But  when  we  come  to  analyse  the  transaotion, 
we  will  find  it  impossible  to  carry  on  the  notion 
of  continuing  liability.  The  injury  arising  from 
a  false  certificate  of  search,  undoubtedly  falls 
upon  the  person  who  obtains  and  acts  upon  it ; 
because  the  fact  which  causes  his  injury,  to  wit 
the  undisclosed  deed  or  mortgage  precedes  his 
purchase.  It  is  the  tide  he  purchases  whieh  it 
affected. ,  As  it  is  he  who  suffers  by  the  nn- 
retealed  conveyance  of  inoumbranee,  the  right 
of  antion  is  pereonai  to  himself.  It  does  not  run 
with  the  land,  but  passes  to  his  personal  repre- 
SMitative.  If  he  sell  with  covenants  for  tiUe,  or 
for  quiet  enjoyment  his  own  liability  to  his 
vendee  requires  him  to  retain  it  to  make  good 
his  own  Ices.  If  not  answerable  to  his  vendee 
because  he  has  given  no  covenant  for  tiUe,  the 
rule  emwt  emptor  which  protects  him,  also  pro- 
tect the  officer  who  is  responsible  to  him.  The 
action  being  his  own  he  may  also  end  it  by  aooord 
and  satisfaction  or  by  release. 

Carry  this  farther.  He  can  recorer  for  the 
injury  which  leads  him  to  accept  a  worthless  titie 
or  an  incumbered  estate.  This  is  dear.  Bis 
damage  is  the  cost  of  the  worthless  title,  (the 
oase  laid  in  the  declaration)  which  is  the  price 
paid.  To-morrow  he  sells  for  twice  as  much ; 
and  the  next  day  his  vtodee  sella  for  three  times 
the  first  sum,  which  price  will  be  the  real  damage. 
If  the  first  one  being  paid  by  the  recorder,  re« 
lease  him,  will  that  satisfy  the  injury,  or  will  it 
be  only  pro  /onto,  leaving  the  second  to  run,  and 


Joly,  1865.] 


LOCAL  COURTS'  t  MUNICIPAL  GAZETTIL 


[Vol  L— 109 


OB  Us  paymoDt  and  nlMse,  lea?lng  the  third 
what  thall  remaiv  ?    This  is  a  sad  j amble  of  io- 
terfering    rights,    growing    out    of   coDtinaiog 
liabilitj.     Bat  it  is  said  the  reoorder  may  take 
up  his  eertificate  on  paymeot.     Bot  this  will  not 
ilwajs  protect  the  sobseqaeiit  parohase,  which 
BMj  haTe  taken  place  before  the  discoTery  of  the 
secret  deed  or  mortgage  so  that  the  right  of  action 
has  Tested,  if  vest  it  oan.    A  continning  liability 
begtamog  like  a  snowball,   increases    like  an 
avalanche  OTerwfaelming  and  destroying  the  nn- 
fortanate  inoambent  of  office.     Now   while  he 
most  bring  fidelity  and  diligence  to  the  execution 
of  his  daties,  the  law  owes  him  protection  against 
needless  scTerity  and  hardrtiip.     It  is  much  less 
hardship  to  reqnire  a  new  search  for  every  pur- 
chaser than  to  entail  upon  officers,  the  accumn- 
lated  burthens  of  independent  transactions,  and 
sdTentitions  adTance  of  the  prices  of  real  estate. 
If  instead  of  eontinning  liability,  we  proceed 
spon  the  ground  of  successiTO  liability  to  each 
new  purchaser,  the  ease  runs  counter  to  the 
objections  before  stated.     The  officer  oij^es  but 
one  daty  which  is  to  him  who  employs  and  pays 
him.      If  a  new  liability  arise,  it  is  because  of 
a  new  duty  which  cannot  take  place  without  re- 
newed pririty  and  renewed  compensation.     It 
eneounters  a  ftirther  olgection.    The  new  duty 
St  each  soccessiTe  pi^rchase,  gives  rise  to  a  new 
cause  of  action,  which  runs  only  from  iu  breach, 
and  cannot  occur  till  the  new  purchase  is  made. 
This  may  be  twenty  years  after  the  date  of  the 
eertifioate>     But  this  is  repugnant  to  the  statute 
of  limitations  which  bars  actions  against  sureties 
is  official  bonds  after  seven  years  from  the  in- 
jsry,  and  that  must  arise  during  the  official  term. 
It  cannot  be  the  case  that  a  right  of  action 
fells wa  the  ftoating  certificate  down  the  stream 
of  title,  becaase  there  is  no  adequate  compen- 
sation for  this  tremendous  risk,   there  is  no 
privity  of  doty  between  the  officer  and  those 
eomiog  after  the  person  procuring  the  search, 
there  is  a  eomponadiag  of  several  injuries,  where 
but  one  can  naturally  exist,  and  because  it  is 
dearly  harsh,  unjust  and  impolitic. 

If  any  one  will  hare,  in  addition  to  the  satis- 
factory evidence  which  the  certificate  affords,  the 
personal  responsibility  of  the  officer,  let  him  ask 
for  it  and  pay  for  it  by  obtaining  a  new  search. 
There  is  good  reason  for  this,  a  new  search  may 
reveal  the  before  undiscovered  incubus  upon  the 
tide,  freeing  the  offioer  from  further  liability,  and 
tpplicant  from  injury  and  litigation.  Give  the 
officer  a  locos,  and  the  oitisen  the  means  of  escape 
from  undesired  diffionlty. 

There  is  an  objection  not  contained  in  the 
froonds  of  demurrer  fhtal  to  this  action,  if  the 
eoorlition  of  the  bond  he  correctly  set  out  in  the 
deelaration.  The  only  condition  recited  is  to 
"deliver  up  the  records  and  other  writings  be- 
longing to  the  said  office,  whole,  safe  and  un de- 
face to  his  successor  therein,  according  to  law." 
This  covers  only  the  public  interest  but  provides 
for  no  protection  against  private  injury.  The 
lability  of  the  sureties  is  strictly  legal,  and  can- 
Mt  be  extended  beyond  the  terms  of  the  coodi- 
tiofi. 

Jodgraent  for  the  defendant  on  the  demurrer. 


DlRBT  T.  LOWBT. 

A  ooBdnetor  of  a  paMMiger  ear  bag  no  right  to  eject  a  pas> 
•enger  on  aeeonnt  of  onlor  or  rsee.    Ko  ng^atloa  of  ths 

£?"P??1^.T!*^'  J"**"^  "^^  •  ptocwdtog,  or  protect  him 
fk>oiD  liabUitj  ia  ^— »-'-^ 


Mrs.  Derry,  a  very  respectable  woman,  almost 
white,  alleged  that  she  got  into  a  passenger  car, 
on  the  Lombard  and  South  street  line,  about  11 
o'clock  at  night,  being  then  on  her  waj  home 
from  a  church,  where,  with  others  of  her  race, 
the  had  been  engaged  in  providing  comforts  for 
the  wounded  soldiers.  After  she  had  been  seat- 
ed for  a  few  minutes,  the  conductor  came  in  and 
told  lier  she  must  get  out;  that  no  niggers  were 
allowed  to  ride  on  that  line.  Mrs.  Derry  plead- 
ed the  lateness  of  the  hour;  that  there  were 
only  two  or  three  passengers  in  the  csr,  none  of 
whom  had  objected,  and  finally  asserted  her 
right  to  remain.  The  conductor,  thereupon^ 
called  in  the  aid  of  tiro  friends  standing  upon  * 
street  corner,  took  off  his  coat,,  seised  hold  of 
her,  struck,  kicked,  and  finally  ejected  her  from 
the  car  with  great  riolence,  tigering  her  clothes 
and  infiicting  some  personal  injoriee.  On  the 
part  of  defendant  it  was  alleged  that  there  was 
a  rule  established  by  the  superintendant  of  the 
road,  known  to  and  approved  of  by  the  directors, 
that  all  colored  people  were  to  be  excluded  from 
the  cars;  that  in  obedience  to  this  rule  the 
defendant  had  ordered  Mrs.  Derry  to  leave,  and 
only  used  foree  when  rendered  necessary  by  her 
resistance.  It  appeared,  however,  from  the 
testimony  of  officer  Somers  that  the  defendant 
admitted  that  he  did  kick  "the  Nigger." 

BarU  and  Wkiie,  counsel  for  plaintiff,  con- 
tended that  the  company  were  common  carriers 
and  had  no  right  to  exclude  fh>m  their  cars  may 
person,  otherwise'  unobjectionable,  because  of 
their  race  or  complexion. 

AU.ISOH,  J.,  then  charged  the  jury  as  follows: 

The  imporUnt  question  involved  in  this  action 
Is  the  right  claimed  by  conductors  of  city  passen- 
ger railways  to  refuse  passage  to  persons  of  color, 
and  to  eject  such  persons  f^om  the  cars  of  which 
they  have  charge,  when  entrance  to  the  same  is 
obtained  without  their  knowledge  or  consent 

In  most  instsnces  the  conductor  in  charge  of 
the  ear  shields  himself  under  an  alleged  regula- 
tion of  the  company  of  which  he  is  an  employee 
or  agent.  This  is  the  esse  here,  although  in 
fact  there  was  no  such  regulation  of  the  Lom- 
bard and  South  street  Passenger  Railroad ;  the 
attempt  to  set  up  the  existence  of  such  a  rule, 
enacted  by  the  directors  of  the  company,  utterly 
failed;  but  for  the  purposes  of  the  case  now 
under  trial,  I  instruct  you,  as  a  principle  of 
law,  that  the  existence  of  such  a  by-law  or 
resolution  of  the  company,  would  not  avail  the 
defendant  as  a.  justification  for  the  wrong  com- 
plained of  in  the  plaintiff's  declaration.  It 
would  be  proper  to  allow  proof  of  the  eiistenoe 
of  such  a  regulation,  to  be  given  to  the  Jury  in 
mitigation  of  damages,  tt>  show  that  defendant 
did  not,  of  his  own  motion,  with  wicked  snd 
malioious  intention,  inflict  personal  violence 
upon  the  plaintiff;  but  that  he  was  acting 
under  the  instruction  of  the  company,  whose 
ervant  he  was,  in  ejecting  her  from  the  car. 

The  principles  of  law  which  govern  city  pas- 
senger railway  companies,  in 'no  respect  that  I 
am  aware  of,  differ  from  those  applicable  to 
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oommoQ  oarrien  in  general,  fbej  are  com- 
panies chartered  to  oarry  passengers  along  a 
certain  defined  route,  and  between  established 
termini.  They  are  chartered  for  the  accomoda- 
tion of  the  community  generally,  and  to  this 
end  the  nses  of  the  public  highway  of  the  city 
along  and  o?er  which  every  person,  without 
distinction  of  age  or  sex,  or  nationality  or  color, 
has  a  right  to  a  free  and  unobstructed  passage, 
is  to  the  extent  defined  in  the  soTcral  acU  of 
Incorporation  given  to  these  oom panics  for  the 
construction  of  their  roads.  But  these  grants 
by  the  Legislature  were  not  intended  to  divert 
the  highways  of  the  city  from  the  purpose  for 
which  they  were  establUhed;  to  some  extent 
they  changed  the  mode  of  transit  over  said  high- 
way ;  but  the  object  of  the  grant  was  in  aid  of 
this  common  right  of  passage  upon  and  over 
the  streets  of  the  city ;  it  was  to  render  travel 
more  easy  and  convenient  to  those  to  whom  the 
right  belonged,  and  this  right  is  a  common 
right ;  it  belongs  equally  to  the  rich  and  to  the 
poor,  to  the  black  jnan  as  much  as  to  the  white 
man.  A  company  claiming  to  exercise  the 
power  which  the  defendant,  acting  for  his  prin- 
mpals,  the  Lombard  and  South  street  road, 
sought  to  enforce  as  against  the  plaintiff  in  this 
action  must  show  the  roost  clear  legislative 
authority  as  a  justification.  The  charter  of 
this  company  has  been  put  in  evidence,  and  it 
is  not  pretended  that  such  an  express  power  is 
therein  contained.  Nor  can  it  be  reasonably 
argued  that  sudh  a  power  ie  Uken  by  implica- 
tion ;  for  its  exercise  is  not  in  aid  of  that  which 
is  by  the  letter  of  the  charter  granted  to  the 
company,  but  in  its  practical  application  is  a 
restriction  of  its  general  corporate  authority  in 
violation  of  its  public  duty,  and  at  war  with  the 
purpose  for  which  the  body  was  created.  The 
rule  that  lies  at  the  foundation  of  all  corporate 
right  is  that  the  power  shall  be  strictly  con- 
strued, that  corporations  shall  be  permitted  to 
do  only  that  which  they  take  by  express  grant, 
or  that  which  by  implication  is  conceded  to 
them  when  necessary  to  the  existence  of  the 
body  corporate  or  requisite  to  carry  into  effect 
the  letter  of  the  charter  itself.  Neither  branch 
of  this  proposition,  whiCh  is  one  of  the  plainest 
axioms  of  the  law  has  been  established  by  the 
defence ;  on  the  contrary,  the  act  of  defendant 
was  a  clear  violation  of  the  rights  of  the  plaintiff 
when  he  put  her  out  of  the  car,  because  her  skin 
was  a  few  shades  darker  than  his  own.  The 
letter  of  the  charter  of  this  company  did  not 
authorise  it;  and  the  act,  so  far  from  being 
justified  under  the  reserved  or  implied  grant  of 
authority,  was  in  itself  a  violation  of  the  obli- 
gations and  duties  of  the  company,  who  as  a 
common  carrier,  are  bound  to  carry  every  indi- 
vidual who,  paying  the  amount  of  fare  charged 
to  others,  desires  to  travel  on  the  road,  and  as 
against  whom  no  reasonable  or  well-founded 
objection  can  be  made  on  personal  grounds. 

The  true  principle  is  that  a  corporation  created 
for  the  carriage  of  passengers  has  no  right  to 
exclude  any  class  of  persons,  as  a  class,  from 
the  benefits  of  its  mode  of  its  transportation ;  it 
may /or  eaute  either  by  or  without  a  regalatton 
exclude  individuals.  A  corporation  of  this  des- 
cription might  AS  well  undertake  to  make  nation- 
ality or  religion  a  ground  of  exclusion,  as  color ; 
it  would  not  be  difficult  to  determine  in  advance 


the  legal  force  of  a  by-law  excluding  all  Qenuos 
or  Frenchmen  or  Irishmen,  or  Protestaate  or 
Catholics,  Jews  or  Greeks,  as  such,  f^m  the 
passenger  oars  of  the  city;  such  an  exclusion 
would  not  be  tolerated  by  any  intelligent  tribu- 
nal ;  and  yet  in  thin,  the  day  of  our  comparative 
enlightenment  and  freedom  from  a  prejudice,  to 
which  we  were  to  long  in  bondage,  a  question 
can  be  seriously  made  before  a  court  and  jury 
and  practically  enforced  at  the  bar  of  publio 
opinion,  as  to  Uie  right  of  an  indiridual  conduc- 
tor, or  a  company,  to  turn  persons  out  of  the 
passenger  cars  of  the  «|ty  with  force  and  vio- 
lence because  of  their  oomplexion.  Than  this, 
nothing  can  be  more  unreasonable;  nothing,  in 
my  opinion,  is  a  dearer  or  groseer  riolation  of 
the  plainest  principles  of  the  law  and  of  the 
rights  of  individuals. 

But,  it  is  asked,  are  these  oorporadons  power- 
less to  protect  themselves  or  the  passengers 
whom  they  carry?  By  no  means;  they  have  a 
perfect  right  to  exclude  any  one  not  a  fit  person 
to  ride  in  their  cars.  Intoxication,  profane  or 
indeoedl  language,  the  presence  of  one  affiicted 
with  an  offensive  or  contagious  disease,  smoking 
in  the  cars,  are  but  illustrations  of  the  principle, 
because  these  are  a  reasonable  offence  to  the 
travelling  public ;  these  of  themselves  constilnte 
a  ground  for  exclusion  or  removal ;  but  the  mere 
priju'ilce  of  one  class  agaioilt  another  cannot  be 
allowed  to  subvert  or  overthrow  'the  cardinal 
doctrine  of  the  equality  of  all  before  the  law,  in 
the  mniMtenaoce  of  the  sacrfd  rights  of  person 
and  of  citisenship. 

The  argument  which  is  used  as  a  justification 
for  the  exclusion  of  people  of  color  from  the 
cars,  would  shut  them  out  from  and  bar  against 
them  our  courts  of  justice,  forbid  to  them  the 
uee  of  public  ferries,  bridges  and  highways,  and 
rents  not  upon  any  principle  of  legal  or  moral 
right,  t>ut  upon  bald,  naked  prejudice  alone.  It 
is  our  duty,  gentlemen,  in  the  disiharge  of  our 
duties,  you  in  your  sphere  and  I  in  mine,  to  cast 
aside  all  prejudice,  that  the  law  may  vibdieatn 
its  just  claim  to  strict  and  impartial  justice. 
And  if,  by  the  action  of  courts  and  juries,  wrong 
has  been  done  to  that  class  of  citiieos  to  which 
the  plaintiff  belongs,  it  is  time  that  such  errors 
should  be  contradicted. 

The  logic  of  events  of  the  past  four  years  has 
in  many  respects  cleared  our  vision  and  correct- 
ed our  judgment;  and  no  proposition  has  been 
more  clearly  wrought  ent  by  them  than  that  the 
men  who  have  been  deemed  worthy  to  become 
the  defenders  of  the  country,  to  wear  the  nni- 
forms  of  the  soldier  of  the  United  States,  should 
not  be  denied  the  rights  common  to  humanity, 
and  this  not  only  without  law,  but  against  law 
and  the  plainest  principles  of  right  and  jnatiee. 
Tbe  judge  farther  charged  the  jury  that  the 
iustructitms  of  a  principal  to  a  subordinate  to 
do  an  illegal  act,  such  as  to  commit  an  assault 
and  battery  upon  the  person  of  a  citison,  was 
no  ju.-tification  of  tbe  subordinate  for  so  doing; 
that  such  a  plan  could  not  shield  a  conductor  of 
a  car  from  his  accountability  before  the  law,  to 
the  person  injured. 

He  also  instructed  the  jury  upon  the  question 
of  the  violence  inflicted  by  the  plaintiff  upon  the 
defendant;  that  if  such  violence  was  need  In 
defence  of  her  person  when  sssaulted  by  the 
defendant,  and  was  no  greater  in  degree  than 
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WM  DecessMj  to  defeod  beraelf  against  the 
ftttaek  made  upon  her  person  and  rights,  the 
Uw  would  jnstify  her  in  the  employment  of 
laeh  force.  Nor  wonld  the  use  of  ezoessiTS 
foree  bj  her  in  resisting  a  personal  assault  be  a 
defence  to  her  elaim  for  damages;  it  may  be 
taken  into  eonsideration  bj  the  jury  open  the 
question  of  the  amount  of  compensation  to  be 
given  to  her,  but  not  as  a  defenee  to  the  action. 
That  the  jury,  lor  a  wrong  like  that  complain- 
ed of  bj  the  plaintiff  msy  go  beyond  mere  com- 
pensatory damagee,  and  may  give  TindictiTo 
damages,  by  way  of  punisfameot.  Verdict  for 
plaintiff.  Fifty  dollars  dmMo^g—^.-^PhUadelpkia 
Legal  Intdligtneer. 


COBBE8PONDSNCS. 

Mearing  ftu  on  wnftuumM, 
To  *m  Editoes  of  ths  Local  Couets'  Oazbttb. 

GiKTLEMnc, — I  cannot  agree  with  you  in 
saying  that  a  hearing  fee  is  chargeable  on  a 
confession  of  judgment 

The  84th  and  85th  sections  of  the  Act 
respecting  Diyision  Courts,  gives  the  judge 
authority  to  hear,  try,  and  give  an  order  or 
judgment  in  the  cause.  The  charges  in  sche- 
dule B  for  the  hearing  and  order  have  refer- 
race  to  these  sections. 

The  confession  of  judgment  is  taken  by  the 
dak  or  bailifl^  under  the  authority  of  the 
117th  section,  and  I  find  nothing  in  this  seo- 
tioo  to  constitute  a  hearing.  On  its  produc- 
tiou  to  the  judge,  and  its  execution  proyed, 
ywiymAnt  may  be  entered  thereon.  There  is 
00  necessity  for  his  giving  an  order  to  that 
^ect;  the  statute  gives  the  power.  He  does 
DOt  inquire,  as  in  the  case  of  an  undefended 
Gauge,  how  much  is  due,  and  he  awards  no 
amount;  he  merely  administers  the  oath  to 
the  ofBoer  intrusted  with  the  taking  of*  the 
confession.  Hearing  is  synonymous  with  trial, 
an  inquiry  to  ascertain  a  disputed  fact,  or  to 
ageertatn  an  uncertain  amount  This  confes- 
sion having  been  given  to  an  accredited  officer 
of  the  court,  the  judge's  authority  to  hear  or 
inquire  is  taken  away ;  he  cannot  increase  or 
diminish  the  amount  confessed ;  he  exercises 
no  jodgment,  gives  no  opinion  or  decision.. 
The  framers  of  the  statute  evidently  contem- 
plated no  charge  for  a  hearing,  for  they  pro- 
hibit the  charge  even  for  an  arder.  Neither 
plaintiff  nor  defendent  need  be  present,  and 


'It  vfll  acMoely  be  ere«lud  hj  "bmlshtod'*  Ouiadkos 
vtnKb  u  fleearmei*  u  wai  the  tmndAtlon  of  Uila  aeUon 


acid  hftvvuUB  pUm  In  a  pn«fcM«dlj  **ftw  and  vnllght- 
•ed**  oottotiy.  Pn^tMwm,  hovsrwr,  la  ons  thing,  and 
■*^' -"^        Km.  L.  C.  O. 


there  tfon  ht  no  hearing  of  the  parties.  It, 
indeed,  the  judge  orders  the  time  for  payment, 
that  is  an  ord&r,  for  which  nothing  can  be 
charged.  He  merely  looks  at  the  affidavit,  to 
see  that  the  requirements  of  the  117th  and 
118th  sections  have  been  complied  with.  Ad- 
ministering an  oath  is  not  a  hearing. 

It  would  be  no  boon  to  a  defendant  to 
permit  him  to  give  a  confession,  if  he  is  to  be 
charged  with  a  hearing:  better  for  him  to 
allow  judgment  to  go  by  default,  and  save  the 
expense  of  the  affidavit  of  the  execution  and 
the  hearing.  The  intention  of  the  framers  of 
the  act  certainly  was  to  save  costs,  and  this 
would  only  increase  it  The  reference  to 
the  judge  is  only  to  prevent  fraudulent  prac- 
tices. Yours, 

JUDBX. 


[We  gladly  insert  the  letter  of  "Judex,"  as 
of  course  our  only  object  is  to  fiicilitato  the 
discussion  of  every  question  upon  its  merits. 
But  at  the  same  time,  we  must  frankly  confess 
that  our  opinion  on  this  subject,  as  already 
expressed,  remains  unchanged.— Ens.  L.  C.  Q.] 


Divmon  Court  execution  —  When  it  hinde 
dtfendante  goode. 

To  THE  Editoks  or  the  Local  Oourtb'Gazittb* 

GxNTLBMEN, — ^Will  you  Oblige  a  subscriber 
by  answering  the  following  question  in  your 
next  issue  ? 

Does  a  Division  Court  execution  bind  the 
goods.of  the  defendant /h>m  the  time  that  it  is 
placed  in  the  t>ailiff's  hands,  so  as  to  prevent 
such  defendant  from  disposing  of  the  goods  to 
a  "bona  fide  purchaser  for  valuable  considera- 
tion, or  does  it  bind  the  goods  of  the  defendant 
only  from  the  time  of  seizure  P  If  you  know 
of  any  cases  in  point,  please  cite  them. 

A  Bailift. 
Kingston,  June  9,  1865. 


[We  know  of  no  case  which  decides  this 
question.  It  was  doubted  in  Culloden  v. 
MeDowell,  17  U.  C.  Q.  B.  859,  whether  a 
Division  Court  execution  could  bind  defen- 
dant's property  ** before  an  actual  seizure;" 
but  the  point  was  not  decided.  So  far,  how- 
ever, as  we  can  express  an  opinion  in  the 
absence  of  authority,  we  should  say  that  it 
does  not  bind  till  an  actual  seizure. — ^Eos.  L. 
0.  G.] 
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JHvuian  Court  Ac$^Oauie  of  acPiarkr^Mean- 

ing  thereof. 
To  TBS  Edttoes  or  thb  Local  Coitets'  GAnerrs. 
Gehtlbmen,— You  would  confer  a  favor  by 
answering  the  following  question  in  your  next 
issue. 

A.,  living  in  Lindsay,  gives  a  note  in  the 
following  form: 

Lindsay,  June  Ist,  1864 
Six  months  after  date,  for  value  received,  I 

Sromise  to  pay  B.  <»*  bearer  the  sum  of  sixty 
ollars.  (Signed)        A. 

Before  the  note  matures,  B.,  its  holder, 
transfers  it  by  delivery  to  C,  living  in  Peter- 
borough, who  keeps  the  note  until  it  becomes 
dueb  Upon  default  made  in  payment  of  the 
note  by  A.,  cannot  the  suit  be  entered  in 
Peterborough  P — in  other  words,  does  not  the 
eauie  of  action  arise  there  ? 

Yours,  &a,      Inquibsb. 

MUlbrook,  June  12,  1865.  . 

[A  suit  may  be  entered  and  tried  in  the 
court  holden  for  the  division  in  which  the 
.  cause  of  action  arose,  or  in  which  the  defen- 
dant or  any  one  of  the  defendants  resides  or 
carries  on  business  at  the  time  the  action  is 
brought  (Con.  Stat  U.  C.  cap.  19,  sec.  71). 
The  words  "cause  of  action,"  here  used, 
mean  the  whole  cause  of  action,  and  that  em- 
braces the  contract  as  well  as  the  breach.  In 
the  case  put  by  our  correspondent,  we  think 
it  clear,  on  the  authority  of  decided  cases,  that 
the  action  is  not  maintainable  in  Peterboro\ 
unless  the  defendants  or  some  of  them  reside 
in  that  county  (In 're  Watt  and  VanEvery 
et  al,  28  U.  C.  Q.B.  196-,  In  re  Kemp  dc  Owen^ 
14  U.  C.  C.  P.  482.)— Eds.  L.  C.  G. 


Inspector  of  weights  and  measures — Dutp  in 
regard  to  yard-sticks — Fees. 

To  THE  EdITOBS  of  THB  LoOAL  COUBTS'  GaZBTTB. 

Gentlemen,*— An  inspector  of  weights  and 
measures  has  a  yard-stick  presented  to  him  to 
be  stamped.  The  stick  is  subdivided  into 
half^  quarter,  eighth  and  sixteenth  parts,  also 
into  inches  and  lines.  The  inspector  examines 
the  measure,  and  finds  it  correct  Is  he  enti- 
tled to  stamp  each  subdivision  of  the  yard, 
and  charge  for  it,  or  is  he  only  entitled  to 
chai^  ten  cents  for  stamping  the  stick,  as  the 
act  requires,  atUhe  top  and  bottom  P 

Your  opinion,  appearing  in  some  future  issue 
of  your  valuable  "Gazette,"  will  obliga 

Yours  truly,        Measubb. 


[What  the  inspector  is  to  examine  and  maik 
is  the  measure.  That  he  is  to  stamp  and 
brand  as  near  the  two  ends,  top  and  bottom, 
as  may  be  (Con.  Stat  U.  C.  cap.  68,  sea  10). 
The  yard-stick  is  the  "  measure,'*  and  not  the 
subdivisions  thereof.  The  inspector,  therefore, 
is  not,  in  our  opinion,  entitled  to  charge  for 
each  subdivision  as  if  a  separate  measure. — 
Eds.  L.  C.  G.] 

INSOLVENTS. 


Wm.  Dann • 

TimoUMus  B.  roamoy 

SethWbMidoD 

TbDOtby  H.  Buckley  .. 

W.  A.  McPharaon    

D.  L  BeaoBypar 

D.Gutmont 

W  A.  Clark 

W.  A  A.  MoQUllTray 


....  Tornnto. 
....  Bell«TUto. 
....  BellevUto. 
....  U>iidoQ. 
....  Rtchmond. 
....  Mootrnd. 
....  Gape  8t.  Ignaoe. 
....  CUrksbargh. 
S.  PIsataKeocfC 


J.  S.  Vowldaa  Broa Haatioga. 

Samael  Roai BrockvlHa. 

Geo.  Craig —  Soothamp'oo. 

Wm.  H.  Carney - Owen  SimnA. 

Wm.  Smith BroekTllle. 

Adolpbe  Belaoger Montnal. 

John  Warren  .« «....  Odmwa. 

Peter  Len&aty Owen  Sound. 

B.  XCLtmne ^  Btemtford. 

Aodrew  HeNab BeaTerton. 

Blmon  KMeer IVnonta 

John  Loogel... ...... .......».« —  LennoxTllla. 

ThonuBPtory Ottawa. 

C.  k  T.  GUMeo ....... Brantfcird.    . 

John  fi.  Nellea Sparta. 

P  M.  Uwraw>n New  DurlMm. 

W«ber  A  Wella Waterioo. 

J.  W.  Inman Hamilton. 

Jaa.O.L.  Oibeon ~ Whitby. 

Joeeph  Hatch. ....» ..»•  Woodatocx. 

Edward  Fergoaon  ...a.. Sonthampton. 

D.  N.  Shoemaker Tp.  Walslnghnm. 

Alexander  Water* Owen  Sound. 

Arthur  Crawfo.d Toronto. 

Alphena  Sbaver Matilda. 

Henry  BuUer Tp  Howard. 

HaKh  Rote ~ Woodetock- 

Wm.  Brooke.... Niagara. 

M.  J.  Jordan Onelph. 

Jaroea  Caldwell ....  OraogeTille. 

Louiii  Cbampean ~ HontreaL 

Biehard  ChambvrUn  Bull. 

Robert  Bdnr Owen  Sound. 

Archibald  Taylor Tp.  Bldon. 

Abinham  C.  Singleton  Brighton. 

Wm.  Atkhi^ ^.  Brentford. 

Georgi  Brown Ottawa. 


APPOINTMENTS  TO  OFFICE. 


NOTARIES  PUBLia 

WILLIAM  HENRY  RICHBY  ALLISON,  of  Pictoo,  Saq., 
Barrteter4it-Law,  to  be  a  Notary  Public  in  Upper  Canada. 
(Gaaetted  June  17, 1866.) 

JOHN  MelNTTRE,  of  Kingaton,  Eaqnira.  Banirter-ni^ 
Law,  to  be  a  Notary  Public  In  Upper  Canada.  (Oazettad 
June  17, 1866.) 

GEORGE  DEAN  DICKSON,  of  BelleTlIIe.  Bequlra,  Bw- 
rlster«t-Uw,  to  he  a  Notary  Puhlie  in  Upper  CknaAa. 
(Gaaetted  June  17, 1866.) 

REGISTRARS. 

JOHN  HTGGINSON,  Beqalrv,  to  be  Reglftrar  of  the 
County  of  Preeoott    (Gaaetted  June  17, 1865.) 


TO  COBBESPONDENTS. 


"  Jtoix'*  —  •«  A  Baiuvt" 
Under  Ooneapondenoe. 


—^  jMUVnUBT  —  **  MXASUBlT*— 


August,  1865.] 
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DIAAY   FOA    AUGUST. 


I.  TOOT^ 

«.  »VS^ 
13l  Thar«. 
12.  8«t  ..^ 

U  SUN  ... 
l«u  WhI... 
SO.  PUN... 

11.  %l  m  .. 
34.  Tbow. 
24,  Sit    ... 

27.  8U.>i  - 

28.  Moo  ... 


9th  Awidsy  o/feer  Trimitif. 

St   Lawremet. 

ArtlehM,  ftc,  to  be  left  with  Bm,  Law  Soetotj. 

IM  Sunday  aJUr  TViitdy. 

l^Mt  dftj  for  wrrie*  for  Oomty  Oovrt. 

Looff  Vacatfott  oida. 
A.  SsrfAo/oMnp. 
Declare  for  County  Court. 
IICA  Amdsjr  a/ler  TVin^^f. 
Trinity  Term  brgina. 


NOTICE. 

OwmgiotJu  ^OTf  Jargtdtmani  for tM  Law  Joamal  and 
Local  Cowta*  Gaaetta,  ffii6«crt&ert  no<  dairing  to  take  both 
puMieslMiM  ore  partieulaHy  reqmHei  at  ONec  to  rsliim  M« 
teetr  fiiMi&crr  o/  tfiot  one  /or  «oA«A  they  do  not  wUh  to 

tkimeribe. 
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THE  OFFENCE  OF  CONSPIRACY. 

It  has  been  remarked,  and  not  without 
some  reason,  that  when  a  criminal  act  can  be 
broaght  within  no  other  branch  of  the  crimi- 
Tol  lavr,  an  indictment  for  conspiracy  may  be 
maintained,  so  broad  is  the  range  of  the  legal 
definition  of  what  is  included  in  the  term 
''conspiracy."  With  the  same  object  we  had 
m  riew  in  laying  before  our  readers  some  brief 
gleanings  on  the  law  of  False  Pretences,  short 
notes  are  intended  to  be  set  down  on  the  law 
of  Conspiracy. 

We  premise  by  stating  that  which  most 
magistrates  know,  that  .conspiracy  is  not  an 
offence  punishable  on  summary  conriction, 
but,  like  the  other  indictable  offences,  must  be 
sent  for  trial  by  a  jury  at  the  Quarter  Sessions 
or  Assises. 

What  is  a  conspiracy,  then  ?  ItU  a  eamulr 
iation.  and  agreement  hetween  two  or  more 
penons,  either  falsely  to  charge  another  with 
a  crime  puniehable  by  law^  or  wrongfully  to 
injure  or  pr^udiee  a  third  party  or  any  body 
of  men  in  any  other  manner ;  or  to  commit 
4ny  offence  puniehahle  by  law  ;  or  to  do  any 
^tteith  intent  to  pertert  the  cauee  of  justice, 
^  to  effect  a  legal  purpose  with  a  corrupt 
intent  by  improper  means. 

The  law  has  been  thoroughly  examined  in  a 
oamber  of  reported  cases  in  England,  and 


there  have  been  some  cases  disposed  of  in  our 
own  courts.  It  is  by  brief  notes  from  these 
several  cases  we  hope  to  give  a  clear  view  of 
the  nature  of  the  offence,  and  what  acts  bring 
a  party  within  it  "  It  has,"  remarked  the  very 
learned  Chief  Justice  Tindal,  '*  always  been 
held  to  be  the  law,  that  the  gist  of  the  offence 
of  conspiracy  is  the  'base  engagement  and 
association  to  break  the  law,  whether  any  act 
be  done  in  pursuance  thereof  by  the  conspira- 
tors or  not* "  But  a  bare  contrivance  to  com- 
mit  a  civil  trespass  is  not,  it  has  been  held,  an 
indictable  offence. 

It  will  be  noticed  that  one  person  alone  can- 
not commit  the  offence ;  yet  if  a  conspiracy  be 
formed,  and  one  joins  in  it  afterwards,  he  is 
equally  guilty  with  the  original  conspirators : 
nor  is  a  prosecution  for  it  maintainable  against 
a  man  and  his  wife  only  as  conspirators,  be- 
cause they  are  esteemed  but  as  one  person  in 
law,  and  the  wife  of  one  defendant  to  an  indict- 
ment for  conspiracy  is  incompetent  as  a  wit- 
ness for  another  defendant  Where  two  con- 
spire, and  one  dies,  the  survivor  may  still  be 
indicted  for  the  conspiracy. 

The  first  branch  of  the  definition  does  not 
require  tp  be  much  enlarged  on:  we  mean 
falsely  charging  another  with  a  crime:  thus, 
where  a  reward  was  offered  for  the  apprehen- 
sion of  a  robber,  and  certain  persons  conspired 
together  to  charge  a  man  with  being  the  robber, 
merely  for  the  corrupt  purpose  of  obtaining  the 
reward  for  his  apprehension,  the  offence  was 
held  to  be  a  conspiracy. 

(3b6€eon«£RtteeL) 


INSOLVENCY— CONFLICTINO  ASSIGNEES. 

A  much  debated  point  has  just  been  decided 
in  the  Court  of  Chancery  under  this  act,  with 
reference  to  the  respective  force  and  validity  of 
a  voluntary  assignment  made  since  the  act, 
but  not  under  its  provisions,  and  proceedings 
under  the  act  for  compulsory  liquidation. 

Sea  3, 1  (i)  of  the  act  provides  that  a  debtor 
shall  be  deemed  insolvent,  and  his  estate 
subject  to  compulsory  liquidation,  iC  amongst 
other  things,  be  has  made  any  general  convey- 
ance or  assignment  of  his  property  for  the 
benefit  of  his  creditors,  otherwise  than  in  the 
manner  prescribed  by  the  act  This  provision 
was  generally  considered  (and  it  was  so  held 
in  Hoggets  case  by  the  learned  judge  of  the 
County  Court  of  York  and  Peel)  not  to  apply 
to  assignments  made  previous  ta  the  time  the 
Insolvent  Act  came  into  force,   and  which 
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were  Talid,  under  the  law  as  it  then  stood,  as 
general  assignments  for  the  benefit  of  creditors; 
from  which  it  would  follow  that  assignees  ap- 
pointed under  them  are  still  liable  and  com- 
pellable to  wind  up  and  distribute  the  estates 
entrusted  to  tffeir  care.  It  would  also  seem 
to  follow  that  if  an  assignment  made  before 
the  act  were  bad  in  point  of  law  as  against 
creditors,  it  could  not  prevail  against  subse- 
quent proceedings  under  the  Insolvent  Act; 
and  in  discussing  this  it  would  be  material  to 
consider  whether  the  assignee  under  the  act 
would  have  a  locus  standi  to  contest  it,  there 
being  no  special  provision  in  the  act  which 
would  make  him  stand  in  the  stead  of  the 
creditors  generally. 

If  making  an  assignment  contrary  to  the 
provisions  of  the  act  is  an  act  of  insolvency, 
it  would  seem  to  follow  as  a  natural  cons^ 
quence  that  such  an  assignment  could  not  be 
permitted  to  stand  in  the  way  of  proceedings 
taken  under  and  in  accordance  with  the  act, 
unless  indeed  three  months  should  elapse 
from  the  time  of  committing  this  act  of  insol- 
vency before  the  commencement  of  such  pro- 
ceedings:   (Sec.  3,  subsec.  5.) 

Ilis  Lordship  Vice-Chan cellor  Mowat,  in 
giving  judgment  in  WilUon  v.  Cramp,  the 
case  ill  which  the  point  came  up,*  considered 
that  any  construction  of  the  act  which  would 
prevent  an  assignee  appointed  under  the  act 
from  receiving  and  administering  the  property 
of  the  insolvent,  would  render  futile  the  enact- 
ment which  makes  such  an  assignment  an  act 
of  insolvency,  and  would  deprive  the  creditors 
of  the  advantages  which  the  statute  gives 
them  for  the  winding  up  of  the  estate  of  an 
insolvent  debtor.  His  Lordship  also  thought 
that  it  would  be  objectionable  to  let  the 
assignment  stand,  as  it  put  the  debtor's  pro- 
perty under  a  different  course  of  distribution 
amongst  his  creditors  from  that  which  is  con- 
templated and  provided  by  the  act — as,  for 
example,  in  not  giving  any  priority  to  the 
claims  of  clerks  and  other  servants  of  the 
insolvent 

The  scope  of  section  8,  with  reference  to 
impeding  and  delaying  the  creditors  of  the 
insolvunt,  was  also  referred  to  as  in  itself  suflB- 
cient  to  warrant  the  decision  of  the  Vice- 
Chanccllor,  that  such  an  assignment  as  that 
referred  to  was  of  no  avail  against  subsequent 


•  A  ni.ort  of  this  ciue  is  glvpn  on  page  217  of  tha  July 
Bumberiit  ih^'Law  Jaumulj  and  wUl  burMtlvr  spiitMir  in 
the  ttue^/c 


proceedings  under  the  act,  and  on  this  point 
he  cited  cases  in  England  under  analagous 
statutes  there. 

The  law  on  this  point  having  now  been 
judicially  determined,  it  will  be  necessary  for 
all  assignees  of  voluntary  assignments  since 
the  act,  but  not  under  it,  to  govern  themselves 
accordingly ;  and  should  any  such  refuse  to 
comply  with  a  proper  request  to  deliver  up  the 
books  and  property  of  the  estate,  they  would 
become  personally  responsible  for  the  costs 
of  any  suit  that  might  be  brought  against  them 
to  compel  them  to  do  so. 


SELECTIONS. 


EVADING  TOLLS. 

A  very  ingenious  mode  of  evading  the  pay- 
ment of  toll  at  Whalley -bridge-gate,  has  been 
turned  to  a  profit  by  a  certain  innkeeper,  who 
made  use  of  the  evasion  for  the  purpose  of 
attracting  customers  to  his  house.  It  appears 
that  the  keeper  of  the  White  Hart  has  a  field 
adjoining  the  inn,  and  between  the  inn  and  the 
entrance  to  the  field,  stands  the  Whallcv- 
bridge-gate.  Mel  lor,  the  appellant,  who  is  a 
farmer,  was  driving  120  sheep  from  Tedding- 
ton  to  Stockport  along  this  turnpike-road,  and 
the  sheep  were  driven  into  the  field  in  ques- 
tion before  passing  through  the  gates.  Mellor 
passed  the  night  at  the  AVhite  Hart,  and  next 
day  drove  the  sheep  out  of  the  field  at  the 
opposite  end  and  over  other  land,  and  into  the 
turnpike-road  at  a  point  nearer  the  Stockport, 
so  that  no  toll  was  paid. 

The  Stockport  magistrate  convicted  Mellor 
of  the  offence  of  evading  toll,  and  the  appeal 
came  on  before  the  Court  of  Queen's  Bench 
sitting  in  banco,  on  the  Blbt  ult  The  land- 
lord was  compelled  to  admit  that  he  used  to 
stay  at  his  house  all  night  in  order  to  save  the 
toll.  "  I  tell  my  customers,"  he  said,  *'  that 
if  they  stay  all  night  they  can  get  over  this 
land  without  paying  toll." 

The  judges  were  unanimous  in  their  opin- 
ion that  the  magistrates  were  right  in  convict- 
ing the  appellant  of  an  intention  to  evade  toll. 
And  if  the  only  point  in  the  case  were  that 
which  the  judges  assumed  to  be  so-  namely, 
the  intention  of  the  appellant  to  evade,  it  is 
surprising  that  he  should  have  bad  the  auda- 
city to  appeal.  Wo  are  not  satisfied,  however, 
that  the  case  is  within  the  letter  of  the  Turn- 
pike Acts,  and,  if  not,  every  subject  has  a 
right  to  evade  an  impost  if  he  can. 

The  Lord  Chief  Justice  was  probably  cor- 
rect in  his  suspicion  that  the  landlord  was  the 
real  appellant,  and  that  relying  on  the  uncer- 
tainty of  the  law,  he  chose  rather  to  incur  the 
expense  of  litigation  with  the  possibility  of 
retaining  his  lucrative  calling,  than  by  sub- 
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mitting  to  the  decision  of  the  magistrates  to 
undergo  the  certain  and  positive  loss  of  a  large 
amount  of  custom. — Solicitor* t  Journal 


THE  LAW  &  PRACTICE  OP  THE 
DIVISION  COURTS. 

(Omtinued  from  page  86.) 

In  some  particulars  the  language  of  this 
section  and  section  71  of  the  act  are  identical, 
and  will  be  noticed  in  examining  the  general 
prorision. 

The  place  of  sittings  of  a  court,  as  respects 
the  residence  of  defendant,  is  by  the  clause 
the  main  point  in  respect  to  jurisdiction.  By 
section  69  of  the  act,  the  judge  may  appoint, 
and  from  time  to  time  alter,  the  places  within 
each  division  at  which  the  Division  Courts 
^hall  be  holdcn.  This  appointment,  like  all 
other  acts  of  the  county  judge,  is  made  by 
order,  and  any  change  must  be  in  like  manner 
by  order.  As  has  already  been  observed  in 
another  place,  no  alteration  should  be  made 
vbile  summonses  are  current  for  the  atten- 
dance of  parties  at  a  particular  place,  and  due 
notice  must  of  course  be  given  of  any  change 
made  in  the  place  of  sittings. 

The  act  of  27  &  28  Vic.  contemplates  one 
place  of  sittings  of  a  court;  and  it  is  apprehend- 
ed that  an  order  to  hold  a  court  in  two  different 
places  alternately  would,  at  least  since  the 
passing  of  that  act,  be  bad ;  and  in  view  of  its 
provisions,  alterations  should  be  sparingly 
made,  and  not  without  a  long  previous  notice. 
It  would  appear  that  the  condition  of  things 
\t  the  time  when  a  suit  is  entered,  would 
determine  the  question  of  jurisdiction,  and  an 
alteration  in  the  place  of  holding  a  court,  made 
after  a  suit  entered,  would  not  affect  the  power 
of  the  court  to  hear  and  determine  it  Thus: 
suppose  a  party  to  reside  within  four  miles 
of  the  place  of  sitting  of  a  court  in  a  county 
adjoining  the  one  in  which  be  lives,  and  the 
place  of  sitting  of  the  court  for  the  division  in 
which  each  party  lives  to  be  fifteen  miles  from 
his  reiadence,  if  action  brought  against  such 
pirty  fur  a  debt  incurred  in  his  own  division, 
the  plaintiff  would  have  the  right  to  sue  him 
in  the  court  in  the  adjoining  county,  the  place 
of  sitting:s  being  only  four  miles  distant ;  but 
if  the  place  of  sittings  of  the  party^s  own 
division  is,  afler  tho  suit  entered  and  before 
the  hearing  thereof  brought  within  two  miles, 
then  would  come  the  question,  could  the  court 
determine  the   case?     The  language,    ^^and 


such  suit  (that  is,  the  suit  properly  entered] 
may  be  tried  and  determined  irrespective  of 
when  the  cause  of  action  arose,**  would  go  to 
show  that  the  suit  being  rightly  entered,  the 
particular  court  had  cognizance  for  final  adju* 
dication,  but  the  point  is  not  quite  free  from 
doubt. 

The  court,  under  this  section,  must  be  the 
nearett  one  to  the  residence  of  the  proposed 
defendant :  the  right  is  a  special  one,  and  if 
there  be  a  court  having  its  sittings  nearer  to 
the  defendant's   residence  than  the   one  in 
which  the  suit  is  brought,  the  htter  court 
would  not  be  authorized  to  deal  with  the  case 
under  this  section.     In  measuring  distance,  it 
would    be    scarcely  practicable    to  measure 
according  to  the  actual  distance  by  road  in  a 
new  country,  and  where  roads  are  constantly 
straightened  or  changed,  to  do  so  would  in> 
volve  great  difficulty  in  fact ;  nor  would  it  be 
always  easy  to  say  what  was  a  road,  or  whe- 
ther a  "short  cut"  over  private  property  or 
ungranted  land  should  be  regarvled  as  a  road 
in  measurement.   Tho  distance,  it  seems  clear 
is  to  be  measured,  not  by  the  nearest  mode  of 
access,  but  by  a  straight  line  in  tho  horizontal 
plane,  or  "as  the  crow  flies,"  According  to  the 
common  phrase.     An  analagous  provision  in 
the  English  County  Courts  Act  is,  that  certain 
actions  may,  at  the  option  of  tho  parties,  be 
brought  in  the  superior  courts.     "  Where  the 
plaintiff  dwells  more  than  twenty  miles  from 
the  defendant,"  &c.    These  words  have  under- 
gone judicial  construction.     In  Lake  v.  Butler 
(3  E.  &  B.  92),  it  was  held  that  the  twenty 
miles  were  to  be  measured  in  a  straight  line  on 
the  horizontal  plane,  and  not  by  the  nearest 
public  mode  of  access.     The  point  was  also 
considered  in  Stokes  v.  Gr'iMel  (H  C.  B.  G78). 
Lush,  in  the  argument,  urged  that  the  twenty 
miles  should  be  measured  by  the  road,  and 
not  in  a  straight  line.     "The  county  court 
bailifTs  fees,"  he  urged,    "are  regulated  by 
the  distance  they  have  to  go.     The  question 
is,  not  how  far  one  man  is  from  another,  but 
what  distance  he  has  to  go."    Jervis,  C.  J, — 
"Then  a  man  may  one  day  be  without  the 
twenty  miles,  and  one  day  within,  by  altering 
the  road."     Reg,  v.  Saffron  Walden  (9  Q.  B: 
76)  has  been  relied  on  by  the  other  side.    That 
was  a  decision  on  the  Poor  Law  Act,  4  &  5 
Wm.  IV.,  cap.  76,  sec.  68,  by  which  it  was 
enacted  that  no  person  should  be  deemed 
adjudged  or  taken  to  retain  any  settlement 
gained  by   virtue  of  any  possession  of  any- 
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estate  or  interest  in  any  parish  for  any  longer 
or  further  time  than  such  person  should  inha- 
bit within  ten  miles  thereof.  Lord  Denman, 
in  that  case,  says,  ^Some  statutes  furnish 
one  mode  of  measurement,  some  another.  In 
Leigh  v.  Etnd  (9  B.  &  C.  774),  one  learned 
judge,  my  brother  Parke,  thought  that  the 
natural  mode  of  estimating  the  distance  was 
as  the  crow  flies;  but  there,  with  reference 
probably  to  the  object  of  the  contract,  the 
measurement  by  the  nearest  accessible  route 
was  adopted.  Here  we  are  left  very  much  at 
large,  and  without  materials  for  judgment 
We  find  no  words  referring  to  any  particular 
object  We  have  therefore  to  lay  down  a  fixed 
and  absolute  rule.  Now,  abstractedly,  the 
most  reasonable  rule  appears  to  be  that  ap- 
proved of  by  my  brother  Parke,  namely,  a 
measurement  by  a  direct  line.  By  this  we 
shall  avoid  the  practical  difficulty  of  a  settle- 
ment being  good  one  day  and  bad  the  next 
It  would  -be  most  inconvenient  that  one  spot 
should  one  day  confer  a  settlement,  and  ano- 
ther day  not"  Maule,  J, — "Some  houses 
would  be  about  the  border.  In  all  the  cases 
where  a  man  lives  about  that  distance,  you 
will  have,  if  the  distance  be  measured  by  road, 
to  send  a  surveyor  to  see  if  there  has  been  a 
shortening  or  lengthening  of  the  roads."  And 
Maule,  J.,  in  giving  judgment,  observed,  "  I 
think  the  true  construction  as  to  the  twenty 
miles  is  like  that  put  upon  similar  words  by 
Parke,  B.,  in  the  case  (Leigh  v.  ffind)  in  the 
Queened  Bench,  that  the  words  have  not  two 
senses,  but  one,  subject  to  this,  that  if  that 
sense  led  to  a  clear  contradiction  or  inconve- 
nience, then  they  would  not  be  interpreted  in 
that  sense,  because  that  would  have  been 
visible  to  those  who  used  them ;  but  that  is 
not  so  here,  because  the  convenience  is  greater 
in  using  them  in  their  ordinary  sense  than  in 
any  other.  I  think  that  that  judge's  opinion 
was  expressed  with  his  usual  accuracy,  when 
he  said  that  he  should  have  thought  that  the 
proper  mode  of  measuring  the  distance  would 
be  to  take  a  straight  line  from  house  to  house, 
in  common  parlance,  as  the  crow  flies. 

In  a  straight  line,  is  the  natural  and  obvious 
meaning  of  these  words.  Under  the  same 
statute  it  has  been  also  held,  that  when  there 
are  several  defendants,  all  of  them  must  dwell 
within  twenty  miles  of  the  plaintiff  to  oust  the 
Superior  Courts  of  their  concurrent  jurisdic- 
tion :  Boyle  v.  Latorenee,  2  L.  M.  &  P.  868 ; 
Parry  v.  Batii,  19  L.  J.  Ex.  284. 


MAQISTBATES,  MUNICIPAL  & 
COMMON  SCHOQI.  LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

HlQHWAT — PbOSCCDTIOH    IOK   OBBTKUCTIO!! — 

Co8T8~25  &  26  Vio.  ch.  61,  se^.  20.— A  person 
who  had  encroached  on  and  obstrocted  a  pablie 
highway  in  the  towosbip  of  W.,  was  indicted  fcr 
BO  doing  by  the  highway  board  of  the  district 
wherein  W.  was  situated,  and  convicted  upon  the 
indictment.  In  addition  to  the  taxed  costs,  the 
eipense  of  the  prosecotion  was  £60,  which  the 
highway  board  required  the  townstiip  of  W.  to 
pay. 

Held,  that  they  were  liable  to  the  payment  of 
that  sam,  it  being  an  *'  expense  in  relation  to  a 
highway  *'  within  the  township,  wilhin  the  mean- 
ing of  26  k  26  Vic.  eh.  61,  seo.  20.  {Beath  t. 
Highway  Board  of  Wett  Edditbury,  18  W.  R.  805.) 


Local  Turxpiki  Aot  —  Tolls  —  Lia  bilitt 

TO  TOLL  OH  RB-PASSIMG  QATB  ON  SAMB  DAT— By  ft 

local  Turnpike  Act  a  certain  toll  was  imposed  on 
e?ery  horse  drawing  any  coach,  stage-coach,  Tsn, 
cararan,  or  other  each  like  carriage ;  and  a  lower 
toll  was  imposed  on  every  horse  drawing  any 
waggon,  wain,  or  cart,  or  other  such  like  car- 
riage. Horses  were  exempted  from  toll  on  re- 
passing a  gate  in  the  same  day,  if  it  had  been  once 
paid,  with  the  exception  that  tolls  were  paya- 
ble for  horses  drawing  any  stage-coach,  diligence, 
▼an,  caravan,  or  stage- WAggon,  or  other  t<t Age- 
carriage,  conveying  passengers  or  goods  for  hire, 
on  each  time  of  passing  or  repassing  along  the 
roads. 

The  appellant  was  a  common  carrier,  and  on 
certain  days  he  conveyed  goods,  and  occasionally 
passengers,  for  hire,  in  a  caravan  or  waggon, 
from  Cirencester  to  Cheltenham  and  back.  Ue 
was  not  licensed  noder  the  Stage-carriage  Act, 
bat  paid  duties  under  the  assessed  Duties  Act 
for  a  carriage  used  by  a  common  carrier  princi- 
pally for  conveying  goods  and  occasionally  pas- 
sengers. He  was  charged  both  on  his  way  to 
and  from  Cheltenham  on  the  same  day  toll  at  the 
lower  rate,  which  was  admitted  to  be  the  proper 
one;  his  vehicle,  on  each  occasion,  conveyed 
goods  and  one  passenger. 

Uddf  that  he  was  liable  to  toll  on  each  time 
of  passing  or  repassing  along  the  roads.  ( CovH" 
ley  V.  Carpenter,  13  W.  R.  812  ) 

Poor — Ratabilitt  —  Mill  ratbd  as  wabb- 
BODSB. — A  mill  not  worked  by  the  proprietor, 
and  which  be  does  not  intend   to  resume  the 
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working  of,  but  in  which  he  retains  macbinerj 
ud  other  articles  necessary  for  its  use  as  a  mill, 
with  the  Tiew  of  selling  or  letting  it  in  that  con- 
ditioD,  is  ratable  as  a  wareboase.  (Barter  t. 
2%e  Salford  Overuen,  18  W.  R.  861.) 


MCSICIPAL    EUOTIOV  —  DlSQVAUriOATIOM  -* 

CosTEACTOB  —  pBoosBDiUQs. — A  disputc  aross 
between  a  township  treasarer  and  the  conncil  of 
the  township  as  to  the  dotj  of  the  treasurer,  who 
was  paid  by  salary  in  lieu  of  perquisites  of  office, 
to  fund  certain  per  centages  for  seven  years, 
daring  which  he  held  office.  He  paid  the  per 
ccQtsges  for  two  years  nnder  protest,  and  refus- 
ing to  pay  more  was  dismissed,  and  afterwards 
became  a  candidate  for  the  office  of  cooncillor, 
to  which  office  he  was  elected,  and  sabseqaently 
became  ReeTC.  Having,  while  in  office,  given  a 
bond  to  the  corporation,  as  treasarer  of  the  town- 
ship, conditional  for  the  dae  performance  of  the 
duties  of  his  office. 

Held,  1.  That  the  dispnte  was  a  matter  of 
eoQtract  in  the  legal  sense  of  the  term,  vis., 
the  remuneration  for  services  performed,  the 
retention  by  one  party  of  money  claimed  by  the 
other,  the  due  performance  of  the  office  of  trea- 
sqrer  by  the  defendant,  &c.— 2.:  That  although 
(be  defendant  did  not  hold  the  office  of  treasurer 
St  the  time  of  the  election,  there  then  being  a 
dispute  in  good  faith  between  him  and  the  coun- 
cil of  the  township,  arising  out  of  matters  con- 
nected with  his  administration  of  the  duties  of 
(hst  office,  he  was  disqualified  as  a  person  having 
so  interest  in  a  contract  with  the  corporation. 

Where  the  affidavit  of  the  relator,  though  not 
iotitled  in  any  court,  followed  and  referred  to 
the  statement  of  the  relator,  which  was  properly 
intitled,  held  sufficient,  an  objection  that  the 
reeognixAuce  was  not  io titled  in  any  court,  was 
disallowed  upon  similar  grounds.  And  sembU, 
such  mere  formal  objectioos  cannot  be  urged  by 
defen*1ant  after  appearance.  His  proper  course 
in  order  to  raise  them  would  be  to  move.  (Meg. 
tz  rel  Bland  v.  />>^,  6  U.  C.  L.  J.  44.) 


MrvXClPAI.  KLKCTIOK— InVKIKPBR — DiBQUAU. 

ncATioH — Costs. — The  defendant  being  an  inn- 
keeper on  the  eve  of  a  municipal  election,  leaned 
tbe  inn  to  a  person  who  was  formerly  his  bar- 
keeper, and  notwithstanding  the  lease,  himself 
ifid  family  continued  to  live  in  the  inn,  occasion- 
•Hj  attending  bar  as  before  the  lease. 

Beld,  1st.  That  if  the  transfer  of  the  business 
VIS  in  good  faith,  it  was  no  valid  objection,  that 
tke  object  of  it  was  to  enable  the  defendant  to  be 
legally  elected  to  tha  office  of  township  coun- 


cillor. 2nd.  That  the  parties  to  the  transaction, 
having  expressly  negatived  collusion  or  want  of 
good  faith,  the  boarders  in  the  house,  and  those 
who  had  dealings  with  the  defendant  before  the 
transfer,  and  those  who  were  in  the  habit  of 
visiting  the  house  frequently,  and  had  opportu- 
nities of  knowing  if  there  had  been  any  change 
in  the  business,  hs^ing  expressed  their  belief 
under  oath,  that  the  defeotlant  had  nothing  to 
do  with  business  of  the  inn,  that  the  transaction 
must  be  taken  to  have  been  bona  fide,  and  defen- 
dant, therefore,  entitled  to  his  seat  8rd.  That 
the  relator  having  acted  in  good  faith  in  bringing 
forward  the  matter, 'should  not  be  amerced  in 
costs.  {Beg  ex.  reL  Croxier  v.  Taylor,  6  U.  G. 
L.  J.  60.) 


SItfPLE  CONTBACTS  &  AFFAIBS 
OP  EVBBY  DAY  LIFE, 

NOTES  OF  NEW  DECISIONS  AND  LEADING' 
CASES. 

M«Asvai  or  Daxaobs— CABaixn.— -In  an  ac- 
tion against  a  carrier  fbr  loss  of  goods  by  negli- 
gence, the  measure  of  the  damages  is  the  market 
price  of  the  goods  lost  at  the  place  of  deliTcry ; 
and  this  includes  three  elements — (1)  cost  price 
of  the  goods  at  the  place  from  which  a  person 
residing  at  the  place  of  delivery  would  reasonably 
order  them,  (2)  cost  of  carriage,  (3)  ordinary 
importers'  profits. 

Therefore,  where  there  is,  at  the  place  of  de- 
livery, a  market  for  goods  of  the  same  kind  with 
those  lost,  the  measure  of  damages  is  the  actual 
current  market  price ;  but  where  there  is  no 
such  market,  the  three  elements  above  mentioned 
must  be  taken  into  consideration. 

It  is  not  necessary  to  give  any  evidence  as  to 
the  average  of  importer's  profits,  but  if  the  jury 
gave  extravagant  damages,  the  court  would  cor- 
rect it.  {0*Banlan  v.  Great  Wtstem  Railway 
Company,  18  W.  R.  741.) 

Railway  Gompant— Caxriib— Conteaot  bt 

OOMPAirr  TO  OABBT  BBTOIID  ITS  OWH  LIMI. — The 

defendants  were  carriers  of  goods  fh>m  Worces- 
ter to  Chester.  They  forwarded  goods  by  two- 
different  routes,  first,  by  their  own  line  the  whole- 
way,  and  secondly,  by  their  own  line  to  Sufford, 
and  thence  by  the  London  an^  North-Westeru* 
line  to  Chester.  Goods  were  delivered  to  the- 
defendants  at  Worcester,  consigned  to  Chester, 
*<  via  London  and  North- Western,  Staflbrd." 

Beld,  that  there  was  evidence  of  an  entire  con- 
tract by  the  defendants  to  carry  the  whole  dis- 
tance. (  Webber  v.  Oreai  Wettem  Railway  Com" 
pany,  18  W.  R.  765.) 
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NkQLKOT  to  ERRP  up  PRNCR— HOR8I  BTRATIVO 
KICKING     FlAIJITIFF's     HOBSB  —  RCMOTCNBSS    OF 

DAMAGE. — The  owner  of  a  horse  is  HiiWe  in  tres- 
pass or  case,  if,  through  his  neglect  to  m.Vtutain 
proper  feoces,  it  strajs  into  the  field  of  a  neigh- 
boar,  and  there  kicks  bis  horse ;  and  damages 
for  the  injuries  so  inflicted  are  not  too  remote  to 
be  recovered  in  such  acti(fb.  {Lee  t.  ReHjf,  13 
W.  R.  761.) 


LtBKL  —  PRIVILKOKD  COMMUSICATIOlf  —  WfAT 
WORDS   THE   OCCASION  WILL   JUSTIFY — ExCt^SS   OF 

PRiviLBOi— Malicb  —The  plaintiff  was  trustee 
of  a  local  charity.  It  being  in  cooUmplation  to 
remove  him  from  his  cffioe,  he  requested  C, 
whose  servant  he  wan,  to  ohtiio  signatures  to  a 
protest  against  his  being  turned  out  of  the  trost. 
C.  called  00  the  defendant  amongst  Others,  and 
asked  him  to  sign  the  protest.  The  defendant 
declined  00  the  ground  that  he  would  not  keep  a 
*■  big  rogue"  like  the  plaintiff  in  the  trust.  At 
the  same  time  he  also  expressed  surprise  that  C. 
should  keep  such  a  man  as  the  plaintiff  near  his 
own  son.  C  ,  in  conseqneoee  of  the  conversation 
with  the  defendant,  dismi.ssed  the  plaintiff  from 
his  service*  In  an  action  of  slander,  brought  bj 
the  plain  tiff  against  the  defe  idant,  it  was  held 
that  the  words  complained  of  were  spoken  on  a 
privileged  occasion. 

Jleld^  also,  that  the  intemperance  of  expression 
and  unnecessary  force  of  language  of  the  defen- 
dant were  evidence  of  malice  for  the  jury,  bat 
(the  jury  having  negntived  malice)  they  did  not 
take  away  the  privilege  otherwise  belonging  to 
the  occasion,  inusmnch  as  they  were  relevant  to 
the  question  whether  the  plaintiff  was  fit  to  be 
trusted  or  not  Cook  v.  WiUeg,  6  E  &  B.  328, 
3  W.  R.  458,  followed.  (Cowlee  v.  Fottt,  13  W. 
R.  868.) 


^UPPEE  CANADA  BBPORTS^ 


Computation  of  intbrf.st  when  patuents 
HADB  ORSKRALirf.^IMd,  that  the  proper  mode 
of  computif'g  interest,  in  the  absence  of  payments 
made  Hpectally  on  account  of  principal,  is  to  com- 
pute ir  on  the  amount  due  to  the  time  of  each 
payment,  making  rests,  deducting  the  payments, 
and  charging  interest  on  the  balance.  (Beitea  v. 
.Farewell,  6  U   C.  C.  P.  460.) 


Partners— Execution  or  Deed. — Held^  that 
whece  one  of  two  p  irtiiers  signed  in  the  name  of 
both  in  the  presence  of  the  other  and  for  him 
wi'h  his  assent,  though  there  was  but  one  seal, 
it  was  the  deed  of  both.  {Moore  v.  Boyd  $t  al., 
16  U.  C.  C.  P.  613.) 


COMMON  PLEAS. 

{RtporUd  bjf  8.  J.  VAKKouoRirrr.  K»q..  M.A.,  Airrimn^at- 
Law,  JUporUr  to  Vie  Court.) 

The  Chief  Supebintbkdewt  of  Education 
IN  RR  HoGO  T.  Rogers. 

School  7Via<«'W— i^noer  to  levy  icfioai  ratt  at  any  timx. 

UodtT  the  actii  ivlatlnic  to  eommon  B<rhoo]^,  Kchool  <  roftaea 
ran  •  at  any  time.  liiipoM  »Bd  l^rj  a  rat^*  t*r  scb^xil  pur 
pcMieii :  rliey  are  doc  btmnd  to  wa{t  until  a  eopv  ofth^  revised 
af<fl»^nD*'Dt  loU  tor  th>«  pnnicuiar  y«>ar  haM  been  traoiiDiit- 
ted  to  tb«  rl4*ik  of  the  maoldpality,  but  luay  aodcaa  oaly 
uw  thi»  exbtlDg  revUed  auewment  n>II. 

[C.  P.,  E.  T^  1885.] 

This  was  an  appeal  from  a  juigment  of  the 
Judge  of  the  Fourth  Division  Court  of  the  county 
of  Grey.  The  action  was  trespass  against  the 
defendant,  a  collector  of  school  rates  for  Union 
school  section  number  ond.  in  the  township  of 
St.  Vincent,  for  unlawfully  seizing  and  detnining 
a  horse,  the  property  of  the  plaintiff.  The  war- 
rant under  which  the  seizure  took  place  was 
under  the  seal  of  the  corporation  of  the  school 
trustees  of  Union  school  s^ection  number  one,  in 
the  said  township  of  St.  Vincent.  It  was  dated 
February  22,  18C4.  Annexed  to  the  warrant 
was  a  rate  bill  or  list  taken  from  the  assessment 
roll  of  St.  Vincent  for  the  year  1863.  dated  Feb- 
rnary  20,  1861.  but  endorsed.  Rate  bill  1863. 
Plaintiff  n-fused  to  pay  the  rate,  whereapon  de- 
fendant seized  the  horse  upon  the  premises 
assessed.  Abnnt  four  or  five  day.f  afterwards, 
plaintiff  paid  the  amount  for  which  he  had  been 
assesseii,  and  the  horse  was  rentored  to  him. 
The  learned  judge  held  that  the  trustees  ought 
to  hav9  waited  for  the  making  and  completioa  of 
the  assesMment  roll  for  1864,  before  issuing  their 
warrant  to  the  collector  to  levy  the  rate,  and 
that  the  collector  receiving  in  February  a  war- 
rant for  the  collection  of  such  a  rate  based  upon 
the  assessment  roll  for  1863,  the  year  pr*>ce<iing, 
was  not  legally  authorized  to  ezcute  i<uch  war- 
rant; that  the  only  r«dl  which  a  township  col- 
lector is  authorised  to  receive  and  act  upon  is  the 
roll  made  up.  finally  revised  and  certified,  and 
delivered  to  him  on  or  before  the  l»t  October  in 
the  year  in  and  for  which  the  taxes  mentioned  in 
the  roll  are  to  be  collected,  and  the  collector's 
power  under  his  roll  ceases  on  the  14ih  Decem- 
ber following,  onle^8  prolonged  by  expre?<s  by- 
law or  re!«olution  of  the  county  council ;  and 
that  a  school  collector  has  no  greater  power 
than  a  township  collectur^  and  mu^t  proceed 
under  the  same  restrictions  as  to  time  and  aa- 
thority  in  the  exercise  of  his  duties.  He  there- 
fore directed  a  verdict  for  plaintiff. 

From  this  ju'lgment  the  Chief  Superintendent 
for  Education  in  Upper  Canada  sppealed.  The 
ca.«e  was  first  set  down  in  the  paper  in  Michael- 
mas term  last,  when  Hodgins  appeared  for  the 
appellant,  and  cited  Con.  Stats  U.  C,  cb.  64« 
sec.  27.  Hub-secs.  2,  11,  20:  sees  83,  109,  V2b\, 
Craig  v.  Rnnkin,  18  U  C  C.  P.  186  ;  Vance  v.  King^ 
21  U.C.  Q  B  187;  McMillan  v.  Rankin,  19  U.  C. 
Q  B.  866,  (?i//i>«  V.  Wood,  13  U.  C.  Q  B.  357  ; 
Chief  Superintendent  of  Schools  re  McLean  v.  Far- 
rell,  21  U  C  Q  B.  441  ;  Doe  v  McRae,  12  U.  C. 
Q.  B.  626;  Doe  re  McOiU  ^  Jachon,  14  U.  C. 
Q  B.  118;  Spry  t.  Mamby,  11  U  0.  C.  P.  285. 
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Oo  a  Fub^eqaent  daj  during  the  same  term, 
D.  A.  SampMOH  appeared  for  the  respondent,  and 
the  case  whs  on  his  applioation  allowed  to  stand 
orer  till  the  following  (Hilar))  ^erm.  when  he 
ag«iD  appeared,  and  cited  Timon  v.  SlubbM,  1  U. 
C.  Q  B  a47;  Rob  &  H*s.  Dig  "Notice  of  Ac- 
tion;'* liaifkl  ▼.  BaUard.  2  U.  C.  Q  B.  29; 
Dimaldson  ▼  ffaUff,  18  U.  C  C  P.  81  ;  BroM  ▼. 
BuhfT,  18  U  C  Q.  B.  282;  Vunwieh  t  MeBeih, 
4U  C.  C.  P.  228;  WiUon  ▼.  Thompson,  9  U.  C. 
C.P.  r.64 ;  Con.  Stats.  U.  C,  ch.  64,  sees.  10,  16, 
sobwcs.  4,  84;   ch.  49,  seo.  18. 

UodgiM,  o«ntra,  cited  Newbury  f,  Stevfnt,  16 
U.  C.  Q.  B.  65. 

J  WiLsov,  J.,  deliTered  the  jndgment  of  the 
coart. 

The  sole  qnestion  in  this  oaae  is,  whether 
(cbool  trustees  have  authority  in  any  year,  before 
A  copj  of  the  revised  asHes^'ment  roll  of  that 
year  bi«6  been  transmitted  to  the  clerk  of  the 
municipality,  to  impose  and  levy  a  rate  for 
Khoo)  purposes,  upon  the  assessment  roll  of  the 
precediug  year. 

Tbe  learned  judge  in  the  eonrt  below  has  taken 
f^rcat  pains  to  review  the  common  school  acts  in 
bUjaigmeDt,  but  with  great  deference  to  his 
opinion,  we  have  been  unable  to  adopt  bis  con* 
cla<}ion8. 

We  think  the  error  into  which  he  fell  arose 
from  TDHbiDg  the  analogy  between  municipalities 
tod  troNtees.  and  town»bip  collectors  and  collec- 
tors Qoder  warmnCB  of  trustees  identical,  thus 
restricting  the  common  school  acts  by  acts  not 
necesrarily  affecting  them. 

It  ifl  clear  that  school  trustees  may  themselves, 
orthroQirh  the  intervention  of  tbe  municipality, 
proride  fur  the  salaries  of  teachers  and  all  other 
expenses  of  the  f«ehool,  in  such  a  manner  a^  may 
be  desired  by  a  mHJority  of  the  fret. holders  and 
hoQ^hoMers  of  the  section  at  their  annual 
meeung.  and  shall  levy  by  assessment  upon  tax- 
able property  in  the  section  such  sums  as  may 
be  rrquired  ;  and  should  the  sums  thus  provided 
be  insiufBeteot  they  may  anseiis  and  collect  any 
additional  rate  for  the  purpose ;  and  that  any 
tthool  rate  imposed  by  trustees  may  be  made 
pajable  monthly,  quarterly,  half-yearly,  or 
jesriy.  as  they  may  think  expedient. 

>Unj  of  tbe  requirements  of  a  school  admit 
of  no  delay.  The  peculiar  provisions  respecting 
teicbers  demand  great  promptoens  in  the  payment 
of  tbeirBalariee:  repairs  to  school  houses  must 
be  laide  when  required.  These  may  be  sudden 
ani  unexpected.  To  oblige  trustees,  or  those 
eatitleil  to  p'lyment,  to  wait  till  the  rolls  of  tbe 
year  were  made  up.  would  be  productite  of  great 
iocnoteuience,  and  if  tbe  law  had  been  less  clear 
than  it  is.  we  should  not  have  felt  justified  in 
pmtin^  a  stnp  to  a  practice  which  has  we  learn, 
hitherto  obtained,  unless  on  grounds  admitting 
of  no  doobt. 

The  general  principle  is,  that  levies  for  muni- 
cipal purposes  shall  be  made  upon  the  revised 
a*!»»^«sment  of  tbe  year  in  which  they  are  made. 
ll  is  true  that  one  rale  for  the  3  ear  is  only 
airiiek  by  the  municipal  authorities  :  but  suppose 
a»brriff  gotan  execution  either  at  the  suit  of 
tbe  (>own  or  of  a  municipality  in  tbe  mouth  of 
January,  would  he  be  justified  in  delaying  to 
W  uota  the  revised  asfeessment  roll  of  that 


year  was  completed  and  a  certified  copy  given  to 
tbe  municipality  ? 

80  if  the  requirements  of  a  school  section  cre- 
ated a  neoe!9sity  for  levying  a  rate,  wnuld  the 
tiu<«tees  be  excused  from  performing  their  duty 
by  sayinz  we  must  wait  till  th?  assessment  roll 
of  the  year  is  completed  before  we  can  act? 
Tbe  obvious  answer  would  be,  there  is  the  last 
revised  assessment  roll,  it  Is  available  for  all 
purposes  until  the  new  one  is  made. 

Qn  reading  the  86th  section  we  find  that  no 
townsihip  council  shall  levy  and  collect  in  any 
section  during  one  year  more  than  one  school 
section  rate,  except  for  the  purchase  of  a  school 
site  or  the  erection  of  a  school  house,  and  no 
council  shall  give  effect  to  any  application  of 
trustees  for  the  levying  or  collecting  of  rates  for 
school  puiposes  unless  they  make  the  application 
to.  such  council  at  or  before  its  meeting  in  August 
of  the  year  in  which  such  application  is  made. 

But  the  12th  sub-sec.  of  rec.  27  authorises  the 
school  trustees  to  employ  their  own  lawful  au- 
thority as  they  may  judge  expedient  for  the 
levying  and  collecting  by  rate  all  sums  for  the 
support  of  their  school,  for  the  purchise  of 
school  sites,  and  the  erection  of  school  houses, 
and  for  all  other  purposes  authorised  by  the  act 
to  be  collected. 

It  is  to  be  noted,  that  the  legislature  diil  not 
confer  on  the  trustees  the  power  to  apply  to  the 
township  council  at  any  time  they  chose  to  levy 
rates ;  but  at  or  before  its  meeting  in  August, 
and  then  only  for  one  rate,  except  for  the  pur- 
chase of  a  site,  or  the  erection  of  a  school  house. 
Suppose  a  second  rate  for  a  site  or  a  school  house 
were  applied  for  in  a  part  of  the  year  from 
January  to  August,  would  not  the  council  be 
hound  to  levy  it?  During  this  period  there 
would  be  hut  tbe  existing  roll  to  use  for  the  as- 
sessing of  this  rate. 

The  restriction  to  one  rate,  and  the  exceptions 
in  regard  to  the  rates  authorised  to  be  levied  by 
the  municipality  for  school  purposes,  lead  us  to 
infer  that  when  the  trustees  chuse  to  exercise 
their  own  authority  to  levy,  they  were  not  re- 
stricted, and  might  levy  oftener  than  once  for 
the  payment  of  teachers  and  for  the  other  pur- 
poses mentioned  in  tbe  27th  section. 

In  the  case  of  an  arbitration  between  the  trus- 
tees and  a  teacher,  the  arbitrators  may  levy,  but 
the  trustees  are  bound  to  do  so  ;  for  by  the  28 
•Vic.  cap.  49,  in  case  they  wilfully  refuse  or  ne- 
glect, for  one  month  after  publication  of  award, 
to  comply  with,  or  pive  effrot  to  tbe  award,  they 
shall  be  held  personally  re!*poosible  for  the 
amount  awarded,  which  may  be  enforced  against 
them  individually  by  the  warrant  of  the. arbitra- 
tors. But  if  they  are  thus  bound  at  any  time  to 
exercise  their  power  to  levy,  it  must  necessarily 
be  done  upon  the  existing  aosensnient  roll. 
None  of  the  authorities  cited  touch  thix  question 
as  rai!4ed;  but  looking  at  the  scope  of  tbe  acts 
relating  to  common  schools,  the  duties  impo.Hed 
upon  tru.»tees,  tbe  exigencies  of  schools,  and  the 
powers  conferred  upon  trustees  to  levy  rates,  we 
are  c>f  opinion  that  trustees  are  not  reiitricted  to 
making  one  levy,  but  may  levy  at  any  time  ae 
need  requires  it;  aniJ  may  use,  andean  only  use, 
the  lai«t  existing  revised  aspesment  roll  for  im- 
posing the  required  rate.  The  appeal  will  there- 
fore be  allowed. 

Appeal  allowed. 
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Ths  Co&pobatiox  op  Noeth  Gwillimbqbt  v. 
moobb  ct  al. 

Promiuory  noU^Bvidtmoit  of  paynuiU^lNght  of  ben^fUiai 
haldrr  to  tu€  in  nanu  nf  rtpreaentativa  nf  pajftib-^JHmt- 
dpal  corporatimt  may  take  any  raU  qf  inUntU 

DefendADts  iDad«  tbe  note  ra«d  on,  payable  to  D.  or  hearer 
for  $:^  40,  with  interei^t  at  16  per  cent.  Thn  note  wu 
mftde  to  D.,and  delivered  to  him  as  Reeve  of  the  township, 
Ibr  mooey  loaned  by  the  latter,  and  was  left  with  8.,  the 
treavarar,  for  plaintiffs.  Subeequently  the  defe  'dant 
Muore  gave  bis  own  n>jte  for  $278  payable  to  S.  (bat  not 
to  order),  8.,  without  aotbority  from  plaintlffa.  giving  np 
to  him  the  formf«r,  the  difference  b«tw«en  the  two  notea 
being  a  loan  to  8.  himself,  thungh  included  In  defl'ndants' 
note.  8.  having  died,  bis  act^unts  with  plaintiffs  were 
adjusted  by  the  Utter  with  his  surety,  who  was  charged 
wiih  tbe  note  sued  on,  which  he  arranged  by  giving  the 
note  for  $278  and  his  own  note  f»r  $70 ;  and  a  halanoe  of 
$1  83  was,  as  agreed  to  by  plaintiffs,  paid  by.  and  a  receipt 
th^.refiir  given  to  him  in  ftDtll  of  plaintiffs'  daim  against  8. 
4f  rtbh  Mttlement  plalntilb  by  a  resolntiim  ii«  ooandl 
reoognlxtKl  this  note  for  $278  as  amongst  their  existing  ■•• 
earlties,  tbns  s<A  owing  that  they  were  aware  of  its  haring 
been  reovAved  in  snlMtltation  of  the  note  sned  on. 

JBSitcf,  that  takinic  the  whole  tranflMtion  together  there  wti 
foeb  a  ratiilcation  of  the  acts  of  8.  by  plalntlffn  in  tbe 
nabfmqnent  adjusting  of  hl^  acoounts  with  bis  eurety  th«t, 
eoupled  with  the  receipt  of  tbe  note  for  $278  wlih  other 
notes  and  money  in  full  tatisfkctioa  of  all  claims  on  the 
note  sufd  upon,  it  was  evidence  to  go  the  jury  of  the  pay- 
mpnt  of  this  note  nnder  und«r  a  plea  of  payment. 

ffeld^  also,  that  the  plain  iOls  could  enforce  payment  of  the 
note  for  $278  in  the  names  of  the  representatives  of  8. 

Meld,  also,  that  municipal  corporations  are  not  restricted 
any  mnre  than  individual*,  as  to  the  rate  of  Interest  to 
bA  received  upon  monies  loaned  by  them,  but  that  they 
may  take  any  rate  of  interest  agreed  upon. 

[C.  P.,  T.  T..  1805] 

This  was  an  appeal  from  the  county  court  of 
the  United  Counties  of  York  and  Peel. 

The  action  was  on  a  promissory  note  as  here- 
inafter set  oat. 

The  pleas  were:  1st.  yon  fecit;  2nd.  Pay- 
ment ;  8rd.  That  after  plaintiffs  became  the 
bearers  and  holders  of  the  said  note  they  trans- 
ferred and  delifered  the  same  to  one  Richard 
Shepherd  who  then  became  the  bearer  and  hold- 
er thereof,  and  the  defendants  afterwards  and 
while  the  said  Richard  Shepherd  was  the  bearer 
and  holder  thereof,  to  wit,  on  the  1st  day  of 
January,  1864,  paid  to  said  Richard  Sheppard  a 
large  sum  of  money,  amounting  to  all  the  moneys 
in  the  said  note  meotiooed,  in  satisfaction  and 
and  discharge  of  the  said  note,  and  of  all  the 
causes  and  rights  of  action  therein,  and  tbe  said 
Richard  Shepherd  then  received  the  same  in  such 
satisfaction  and  discharge  ;  4th.  The  note  Toid, 
as  reserving  a  usurious  rate  of  interest. 

The  plaintiffs  Joined  ii<8ue  on  all  the  pleas, 
and  also  demurred  to  the  fourth  and  last  plea. 

The  following  facts,  material  to  notice,  ap-* 
peared  in  evidence:  On  the  1st  of  January, 
1868,  defendants  made  their  promissory  note, 
payable  to  Henry  Draper  or  bearer,  one  year 
after  date,  for  $348  40,  with  interest  at  15  per 
cent,  per  annum. 

ThiA  note  was  given  to  Draper,  as  the  reeve 
of  the  township  of  North  Gwillimbury,  and  was, 
in  fact,  at  the  time  the  property  of  the  township, 
having  been  given  for  money  loaned  by  them  to 
the  defendant  Moore.  The  payee  had  no  inter- 
est in  the  note.  It  was  left  with  the  treasurer 
of  the  township,  Richard  Shepherd,  for  safe 
keeping  for  the  plaintiffs. 

On  the  lOth  of  April,  1863.  the  defendant 
Moore  gave  his  own  note  for  |278,  with  interest 
at  15  per  cent,  payable  to  Richard  Shepherd, 
and  Shepherd  gave  up  to  Moore  the  note  sued  on, 
which  was  made  up  of  the  notes  for  $278  and  $70. 
These  seventy  dollars,  part  of  the  money  in  the 


note  of  $348  40,  were,  in  fact,  money  borrowed 
by  Shepherd  himself,  though  included  in  the 
note.  It  is  not  pretended  that  Shepherd  was 
authorised  by  the  corporation  to  give  np  the 
note.  After  the  note  was  given  up.  Shepherd 
died,  and  the  corporation  claimed  from  his  sure- 
ties the  full  amount  of  all  the  moneys,  notes, 
and  demands  which  he  bad  in  his  hands  belong- 
ing to  the  corporation ;  and  amongst  other  notes, 
for  which  •bis  sureties  were  called  upon  to  ac- 
count and  answer,  was  the  note  in  qae9tion. 
The  council  appointed  persons^  to  go  orer  the 
whole  of  the  treasurer's  accounts,  charging  him 
with  what  he  was  liable  for,  and  crediting  him 
with  what  was  paid  and  what  was  due  him  for 
salary,  &c.,  and  found  due  the  corporation  $183 
40,  which  was  agreed  to  be  accepted  as  balance 
due  to  the  corporation  in  full  from  the  estate  of 
tbe  late  Richard  Shepherd  and  his  sureties. 

In  a  resolution  passed  by  the*  council  on  the 
17th  of  June,  1864,  referring  to  certain  promis- 
sory notes  being  the  Clergy  Reserve  Fund,  that 
were  directed  to  be  placed  in  the  hands  of  the 
reeve  for  safe  keeping,  was  mentionei  the  note 
of  Hiram  Moore,  for  the  sum  of  $278,  due  Ist 
of  January,  1864,  shewing  that  at  that  time  the 
corporation  were  aware  of  the  note  of  Moore  for 
$278  having  been  received  instead  of  the  prior 
one  in  issue  in  this  cause.  In  fact,  this  resolu- 
tion was  passed  after  the  settlement  with  Shep- 
herd's sureties  and  his  estate :  that  settlement 
appeared  to  have  been  made  on  the  13th  of  June. 
The  surety  said  he  went  into  the  accounts  with 
the  persons  appointed  by  the  corporation :  the 
corporation  charged  him  $348  40,  amongst  other 
amo  I  nts  of  Clergy  Reserve  moneys.  Ue  paid 
all  the  amounts  in  notes  except  $70.  for  which 
he  gave  his  own  note  with  the  $278  (note)  to 
make  up  the  $348  40  note.  He  paid  his  own 
note  by  giving  a  receipt  for  school  moneys  for 
that  amount,  he  being  school  treasurer  He 
also  paid  a  balance  of  $183,  found  to  be  due 
from  Shepherd's  estate  to  the  corporation.  The 
persons  appointed  by  the  corporation  gikre  him 
receipts  on  the  settlement.  He  subsequently 
offered  to  take  the  note  and  give  cash  for  it,  but 
the  corporation  refused. 

The  reeve  of  the  township  said  the  note,  dated 
10th  of  April,  1863,  was  given  to  him  by  Henry 
&  Fairbarn  (persons  appointed  by  the  niunici- 
pality  to  settle  with  Shepherd's  estate)  :  it  was 
considered  as  accepted  by  tbe  corporation  as 
payment  of  the  note  sued  on,  supposing  it  was 
negotiable. 

In  charging  the  jury,  the  learned  judge  said 
that  the  corporation  had  no  remedy  on  tbe  note 
for  $278,  in  the  name  of  the  representatives  of 
Shepherd,  because  .the  parties  were  not  the 
same;  but  he  left  it  as  a  question  of  fact  to  the 
jury  whether  the  note  had  not  been  given  and 
received  as  a  payment  of  the  other  note. 
The  jury  found  in  favour  of  the  plaintiffs. 
In  the  following  County  court  term.  R.  G, 
Dalton  obtained  a  rule  niti  to  shew  caufc  why 
the  verdict  obtained  in  this  cause  should  not  be 
set  aside,  or  be  reduced;  or  why  a  verdict 
should  not  be  entered  for  the  defendants  upon 
the  fourth  plea  of  the  defendants,  pursuant  to 
the  leave  reserved  at  the  trial,  on  the  ground 
that  the  said  promissory  note  was  void  in  whole 
or  in  part  for  usury  ;  or  why  a  new  trial  should 
not  be  had  between  the  parties  for  misdirection 
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ID  this,  that  the  learned  jadge  directed  the  jurj 
opoD  the  second  issue  that  the  promissory  note 
meDtioned  in  the  eyidenoe  for  S278,  was  not 
iT&ilsbie  in  the  hands  of  the  plaintiffs,  and  was 
Dut  a  payment,  to  the  extent,  of  the  amount  of 
tb&t  Dote,  of  the  plaintiffs  claim,  beoMUse  the 
plaintiff  bad  not  a  remedy  apon  it  in  the  name 
of  the  personal  reprectentative  of  Shepherd,  the 
payee  thereof,  deceased ;  whereas,  the  learned 
jadge  bboald  have  directed  the  jury*  that  the 
nid  promissory  note  was  ayailable  in  the  hands 
of  the  plaintiffs,  and  was.  under  the  eyidenoe,  a 
pAjment  to  the  plaintiffs  to  the  extent  of  the 
tmoQDt  thereof;  and  that  the  plaintiffs  had  a 
remedj  npon  the  said  note  in  the  name  of  the 
person*]  representatiTC  of  said  Shepherd,  the 
ptyee  thereof,  deceased,  and  because  the  verdict 
CD  the  secood  issue  was  against  law  and  evidence. 

The  rule  was  subsequently  discharged. 

On  the  demurrer  to  the  fourth  plea,  judgment 
WM  also  giren  in  favour  of  the  plaintiffs. 

These  jadgmenta  form  the  subject  of  the 
present  appeal. 

A  0  Dalton,  with  him  R.  Moore,  for  the  ap- 
pellants, cited  Cannon  y.  Wood,  2  M.  &  W.  466; 
SBWr(  f.  Noktt,  6  M.  &  G.  911;  Jamet  ▼. 
iri//}ffm#.  13  M.  &  W.  828;  CoU  y.  Sackett,  1 
Hill  (US  ).  616 ;  Strong  y.  Hart,  6  B.  &  C-  160 ; 
SaiM?  KendaU,  6  T.  R.  123;  Edinburgh  Aa». 
Co.  T.  Graham,  19  U  C.  Q  B.  681 ;  Bradley  y. 
Clark,  bT  R  201.  202.  per  Buller,  J.;  AbUg 
▼.  Dak,  n  C.  B  878  ;  Rex  y.  Box,  6  Taun.  825  ; 
Sanoders  on  Pi.  &  £▼.  686.  and  cases  there  col- 
lected; 16  Vic.  ch.  80;  Con.  Stets.  C.  ch.  68, 
s«i.  3,  6.  6.  9:  ch.  26.  sec.  11 ;  ch.  83,  sees, 
i  9.  57,  60,  71,  72  ;  23  Vic.  ch.  84  ;  27  Vic. 
eh.  17.  sec.  4. 

fio6<Tf  A.  Harrison,  contra,  cited  The  Corp. 
Tmiship  o/Weatmmster  ▼.  Fox.  19  U  C  Q  B.  208  ; 
^(nning  v.  Athall  23  V.  0.  Q  B.  802 ;  Gardiner 
^Ford,  13U.C  C.P  446;  Bottomlegy.  NuthaU,  6 
C^B.  N.  8.  122;  ^roirn  f.  Jonet,  17  U.  C  Q  B. 
W;  Uvery  ▼.  Turley,  6  H.  &  N.  289;  Norbury 
l-Ktukin,  7  L.  T.  N  S.  686;  57  Geo  III.  ch. 
9.  »ec  6;  16  Vic.  ch.  80.  sees.  1,  2,  8,  4  ;  22 
yic.  ch.  85,  sees.  1,  2,  8,  6;  Con.  Stata.  C.  ch. 
^8;  n.  C.  ch.  48,  sec.  4. 

RiCHAiDi,  C.  J.,  deliycred  the  judgment  of 
t«  CGort 

We  are  of  opinion  that,  taking  the  whole 
wansaction  together,  there  was  such  a  ratification 
«  the  acts  of  Shepherd  by  the  corporation  in 
"J*  sabseqaent  adjusting  of  the  accounts  of 
°wpherd  with  his  surety  and  the  receifing  of 
ta«  note,  with  other  notes  and  money,  in  full 
»t>sfaction  of  the  claims  on  this  note  amongst 
fa«  things,  that  it  was  eyidepce  to  go  to  the 
i^p  of  payment  of  the  former  note  under  the 
PJej  of  payment. 

The  obseryationa  of  the  learned  judge,  that 
"*  J^'T«»^tion  had  no  remedy  for  the  recorery 
»'  We  $278  note  in  the  name  of  the  representa- 
^'w  of  Shepherd,  may,  we  think,  hatre  influ- 
«<*lthejuryin  deciding  whether  the  taking  of 
»« m  note  and  the  adjustment  of  the  matter 

**»«  ptyment  of  the  note  sued  on,  and  in  that 

y.  if  erroneous,  becomes  important. 
iJlli  ."^  *!>•  ▼iews  thus  expressed  by  the 
t^*  J™*^8«  erroneous,  and  that  there  must, 
«<«fore,  be  a  new  trial,  without  costs. 

«  to  the  qoestion  whether  the  contract  is 
'"la  on  acconnt  of  usury,  we  are  of  opinion 


that  the  legislature,  in  the  different  onset  men ts 
on  the  subject,  did  not  intend  to  restrict  corpo- 
rations not  incorporated  for  the  business  of  lend* 
ing  money,  hut  only  allowed  by  law  to  lend 
money,  which  they  might  haye  to  inyest,  from 
charging  more  than  six  or  seyen  per  cert,  for 
money.  In  lact,  as  to  these  latter  corporations, 
we  are  of  opinion  that  the  legislature  did  not 
intend  to  impose  any  greater  restrictions  on 
them  than  on  any  other  persons.  The  reasons 
which  would  make  it  necessary  to  limit  the 
amount  of  interest  to  be  charged  by  corporations 
which  were  engaged  in  the  buniness  of  lending 
money,  do  not.  in  our  judgment,  spply  to  mu- 
nicipal corporations ;  and  on  that  point,  though 
the  language  of  Uie  legislature  is  somewhat  oon- 
fosed,  we  think  the  decision  of  the  learned 
judge  of  the  county  court  is  correct. 

The  appeal  is  allowed,  and  the  rule  for  a  new 
trial'in  the  county  court  is  directed  to  be  made 
absolute,  without  costs. 


8QUIBI  QUI  TAM  ▼.    WiLSON. 
Propertjf  qua^fieatian  of  Justices  of  iht  Dsace. 
(OoDtinued  from  p.  89.) 
This  is  the  first  time  that  any  question  has  arisen 
as  to  the  yaluation  of  property  in  yiew  of  this 
**  Act  respecting  the  qualification  of  Justices  of 
the  Pesce*' ;  and  it  would   be  d  sirable  if  some 
principle  of  faluation  could  be  laid  down  for  the 
guidance  of  those  who  act,  and   those  who  may 
have  reasons  of  complaint  under  it.     It  is  for  the 
most  part  a  consolidation  of  the  6th  Vic  ,  cap.  8, 
which  in  the  preamble  recites  that  **  as  well  by 
the   criminal   laws  of  England  in  force  in  this 
proyince  as  by  diyers  provincial  acts.  Justices  of 
the   Peace  are  inyested  with  great  powers  and 
authority,  therefore  it  has  become  of  the  utmost 
consequence  to  all  classes  of  Her  Msjesty's  tinb- 
jects  that  none  but  persons  well  quHlified  should 
be  permitted  to  act  as  Justices  of  the  Peace,  and 
that  the  laws  now  in  force  in  this  province  are 
insufficient  for  this  purpose."     It  enacted,  as  the 
act  before  us  does,  that  all  Justices  of  the  Peace 
shall  be  of  the  most  efficient  persons  dwelling  in 
the  districts  and  counties  respectively  ;  and  fur- 
ther, that  no  person  shall  be  a  Justice  of  the 
Peace,  or  act  as  suoh,  who  has  not  real  estate, 
of  the  description  mentioned  in  the  act,  of  or 
beyond  the  value  of  $1,200  over  and  above  wba  t 
will   discharge  all   incumbrances    affecting  the 
same,  &e.     The  object  of  the  act  was  two-fold ; 
first,  that  the  Justices  should  be  of  the   most 
sufficient    persons ;    and    secondly,    that    they 
should  be  worth  unencumbered  real  estate  to  the 
value  of  $1,200  at  least,  to  satisfy  any  one  who 
should  be  wronged  by  their  proceedings.     Then, 
that  Justices  might  be  deterred  from  acting, 
the  right  is  given   to  any   person  to   sue   qui 
tarn  and   recover  a  penalty  of  $100  for  each 
offence  against  him  who  acts  as  a  Justice  with- 
out quslification.  or  without  having  taken  and 
subscribed  the  oath  of  qualification  set  forth 
in  the  act.     The  present  action  is  for  ten  such 
offences,  and  the  point  raised  by  this  rule  is, 
what  is  sufficient  proof  of  this  qualification,  and 
in  case  the  evidence  of  value  be  doubtful,  which 
party  is   to    have  the  benefit    of   the    doubt. 
That  the  price  paid  for  land  and  the  money  ex- 
pended upon  it,  do  not  constitute  its  value,  is  % 
matter  or  every  day's  experience.     We  incline  to 
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thiDk  its  va^ue  depends  mach  upon  the  number 
of  perauns  who  nt  the  moiuentiire  williogto  pur- 
cbaBe.  coupled  wiih.  the  uavrillingness  of  the 
owner  to  sell,  ami  in  a  le.44  degree  by  the  amoant 
of  capita)  held  for  inveiitraent  in  land  at  the 
time.  The  anxiety  of  the  ovroer  to  sell,  when 
few  are  wil'ing  to  buy,  frequently  reduces  it  to 
a  Talue  more  nominal  than  real.  Strictly  speak- 
ing, the  value  of  Und,  like  any  other  commodity, 
is  the  prion  it  will  bring  in  the  market  at  the 
time  it  \h  offered  for  sale ;  but  to  apply  this  rule 
to  land  in  this  country  would  be  manifestly  un- 
iust,  for  th-re  would  be  found  times  when  no 
one  wmuI<1  be  willing  to  buy  at  any  price,  and 
lor  the  simple  reason  that  capital  is  not,  and 
land  always  in.  abundant  in  the  market. 

The  defendiint's  oath  of  qualification  was  put 
in,  and  if  evidence  at  all.  it  was  evidence  of 
value  in  his  estimntion ;  but  in  judging  of  the 
value  a  mm  9**t8  upon  his  own  property,  espeptaU 
ly  if  it  be  his  home,  we  cannot  weigh  bis  opinion 
of  it  in  "  scales  too  nicely  balanced.*'  It  may 
have  acquired  viilue  in  his  estimation  from  itH 
ass'tci'itions  or,  it  may  be,  from  the  pains  he  bas 
l^estowed  upon  it  to  make  it  conformable  to  his 
ideas  uf  ele^caooe,  or  fitnesis,  or  comfort;  or  he 
may  vulue  it  fr«»m  the  very  preotou^ness  which 
owneiithip  and  possession  give  to  the  bouse  and 
home  of  must  men. 

Nor  can  we  weigh  the  estimates  of  stangers  as 
to  the  value  of  a  mnn's  hourte  and  land  in  soAles 
more  nicely  balanced  ;  for,  allowing  all  credence 
to  the  honesty  of  those  who  give  their  opinions, 
they  must  be  more  or  less  speculative,  according 
the 'Stand-point  of  view  from  which  they  are 
t  .iken.  The  evidence  for  the  plaintiff  here  affords 
nu  illustrHtinn.  He  calls  the  assessor  for  the 
Tears  1859,  *60  and  '61.  In  this  last  year  the 
i>ath  of  qunlification  had  been  made.  This  wit- 
ness, we  have  just  seen,  assessed  its  yearly  vulue 
nt  $-{6,  tliUj*  reprerentirig  its  actual  value  at 
•ItGOO  At  present  he  nays  it  may  be  worth  S^^UO 
more,  but  he  had  never  be^n  inside  the  house  at 
all ;  and  >et  thH  yeiirly  value  of  a  house,  as  well 
ns  its  absolute  value,  must  in  a  considerable 
tlegree  depend  upon  its  internal  appearance  and 
finish.  Nor  does  h**  say  how  it  is  that  it  is  worth 
more  now  than  in  1861  ;  hut  in  this  country  pro- 
jierty  out  uf  business  nitu  ttions  will  seldom  rent 
10  p'ty  six  per  cent,  of  its  value. 

Another  witness  values  it  at  $700  to  $800  ;  but 
he  bad  never  haeu  up  stairs  and  never  had  looked 
at  it  with  a  view  to  its  value.  Another  says  it 
was.  he  thinks,  worth  $600  before  it  was  repaired 
but  he  ban  not  seen  it  since ;  he  should  not, 
however,  like  to  give  over  $900  now  for  it, 
although  some  might  give  more.  If  these  esti- 
mates uf  value  by  the  witnesses  for  the  plaintiff 
were  weighed  in  scales  nicely  balanced,  there 
could  be  but  indefinite  justice.  No  proper  valu- 
ation can  be  madt^  of  a  house  without  seeing  it 
inside :  for  soaie  men  disregard  the  exterior,  who 
are  htvish  of  internal  finish,  and  vice  veraa  ;  and 
what  one  or  another  would  give  as  speculative 
amounts  cannot  be  a  safe  rule  of  value,  unless 
they  h>ive  examined  the  property,  or  are  intend- 
ing purchasers*.  The  defendant's  witnesses  re- 
present (he  value  of  it  to  be  $1,200  or  more  on 
given  data,  and  on  a  reasonable  knowledge  of 
what  the  property  whs.  IT  the  plaintiff  had  met 
tbis  by  data  more  definite,  by  a  comparison  of 
tiie  value  uf  laud  in  tne  immediate   neighbor- 


hood, or  by  a  detailed  estimate  of  the  value  of 
the  buildings  and  their  state  of  repair,  external 
and  internal,  there  might  have  been  ground  for 
finding  fault  with  the  direction  ;  but  when  the 
evidence  is  vague,'  where  it  might  hsve  been 
more  definite,  we  think  the  learned  jal^re  laid 
down  the  only  rule  which  was  safe,  at  least  under 
the  circumstances  of  the  case. 

In  the  affidavits  before  us  on  this  mntinn,  for 
and  against  it.  the  same  differences  of  opinion 
exist  One  witness  for  the  plaintiff  wbo  bad 
sworn  he  would  build  now  just  such  a  house  for 
$450,  in  an  affidavit  for  the  defendant  corrects 
this  and  says,  he  could  not  do  it  for  lei«8  than 
$600.  We  infer  he  had  omttteti  to  take  into  con- 
sideration the  value  of  the  verandah.  On  the 
one  side  they  represent  it  as  worth  $1,200,  on 
the  other  as  of  less  value. 

Then  as  to  the  express  misdirection.  "  that 
any  reasonable  doubt  as  to  value  should  be  in 
favor  of  the  defendant."  When  the  defendant 
had  made  uprimdfaeie  case,  sustaining  his  oath, 
his  conduct,  and  his  obedience  to  an  act  of  the 
legislature,  by  evidence  based  upon  tangible  data, 
aud  when  the  plaintiff  threw  a  doubt  upon  it,  by 
ev'^deoce  of  speculative  r pinion,  without  fciven 
data,  and  without  the  knowledge  of  the  thing 
valued;  and  without  laying  down  any  rule  uf  gen- 
eral application,  we  can  safely  say  that,  under  all 
the  circumstances  of  this  ca.se.  ihe  learneii  judge 
was  right  in  his  direction.  The  plaintiff  under- 
cook to  make  out  thit  the  defendant  bad  been 
guilty  of  dereliction  of  duty,  if  not  of  pctsitive 
crime:  but  the  presumption  is  always  in  favor 
uf  right  acting,  rather  than  of  wrong  doing. 

The  griunds  for  a  new  trial  on  the  score  of 
surprise,  we  need  hardly  discuss:  the  plaintiff 
supposed  the  defendant's  estate  was  a  leasehold, 
which  the  latter  answers  by  prodociui^  under 
oath  his  conveyance  in  fee.  On  the  whole  we 
think  the  plaintiff's  rule  should  be  disobarged. 

A.  Wilson,  J.— It  is  reported  that  the  learned 
judge  at  the  trial  directed  the  jury  that  ••they 
ought  to  be  fully  8ati.'>fied  as  to  the  value  of  the 
defVmdaiit's  property  before  they  found  a  verdict 
for  the  plaintiff;  that  they  should  not  weigh  the 
matter  in  scales  too  nicely  balanced ;  and  that 
any  reasonable  doubt  should  be  in  favor  of  the 
defendant." 

The  first  part  of  the  charge  I  understand  to 
mean,  that  the  jury  should  be  fu!ly  sati^^fied  that 
the  value  of  the  property  wat  not  what  the  defen- 
dant represented  it  to  be,  before  they  should  find 
a  verdict  against  him. 

The  statute  provides,  *'  that  no  person  (except 
when  otherwise  provided  lor  by  law,)  f.hall  be  a 
Justice  of  the  Peace,  or  act  as  such,  wbo  has  not 
in  bis  actual  possession,  to  and  for.  his  own 
proper  use  and  benefit,  a  real  estate,  &c.,  of  or 
about  the  value  of  $1,2(^0  over  and  above  what 
will  satisfy  and  discharge  all  incumbrance? ;" 
aud  the  act  further  provides,  that  in  any  action^ 
suit,  or  information  brought  against  a  per^tou  for 
acting  as  a  Justice  of  the  Peace,  not  being  so 
properly  qualified,  **  the  proof  of  his  quaiifica- 
tio.i  shall  be  upon  the  person  against  whom,  the 
writ  is  brought." 

The  evidence  in  this  case  wa.s  contradictory. 
The  evidence  given  by  the  plaintiff's  witnesses 
was,  that  the  property  was  worth  $700  or  $800, 
and  that  given  by  defendant's  witnesses  was, 
that  it  wi^s  worth  $1,200. 
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I  think  the  effect  of  the  cbarf^e  was.  that  the 
plAiniiff  b^d  failed  to  sustain  hiiH  CAi«e,  because 
the  jar  J  mif^ht  assume  be  had  not  snccessfally 
impenched  the  cnrreciness  of  the  defendant's 
TalQNrion  :  instead  of  direotiofc  the  jury  that  If 
the  defendant  had  not  satisfactorily  made  out 
that  be  did  posMss  the  necessary  qualification 
they  should  find  ajrainst  bioi,  because  the  law 
had  cA«t  upon  him  the  burden  of  exonerating 
himself  by  proTinfc  sfllrmatively.  as  he  was  the 
proper  person  to  do  it  and  the  one  who  could 
be?t  do  po.  his  own  qualification. 

As  I  think  there  was  a  misdirection,  I  think 
there  should  be  a  new  trial,  and  this  may  be 
ordere'l  for  such  a  cause  in  a  penal  actios. 
Whether  it  would  he  attended  with  a  different 
resolt  on  any  other  charge  which  might  be  given, 
it  is  for  the  plaintiff  to  consider. 

RiCBABDs,  C.  J.,  concurred  with  J.  Wilson,  J. 
Rule  dischtrged. 


Is  THC  X^TTBR  OF  O'NiSL  AHD  THB  CORPOBATIOX 

OP  TUB  UnITBO  CoITRTIKS  OF  VoBK  AMD  PBBL. 

Ptfrc'tate  of  rood  by  CbuncU-^By^aw. 

(C  )Otlnued  from  p.  00.) 

I  sm  of  opinion  this  rule  mubt  be  discharged. 
Undtr  the  Municipal  Institutions  Act,  as  it  was 
first  pii^sed  io  1849.  the  corporations  thereby 
estihliiihed  hnd  but  limited  powers  of  oontract- 
iog  debts,  and  under  section  177  it  was  provided 
that  r.o  hy-litw  for  the  creation  of  any  debt  or 
negf'tintion  of  any  loan  ikouid  be  binding,  unless 
A  specidl  rate  should  be  settled,  ai»d  other  provi- 
noDs  made.  This  section  and  the  provisions 
tfaerer>f  were  from  time  to  time  amended,  under 
certsin  cireumftaiices  making  publication  neces- 
Hiy.  and  uniJer  18  Vio.  cap  183,  requiring  a 
by-Uw  for  the  creating  of  a  debt  to  be  submitted 
to  the  elecions. 

Tbest-iiute  12  Vic.  cap.  6,  sec  12.  authorised 
the  G  iTeroor-in-council  to  contract  with  any 
municipal  eoiincil  or  other  local  corporation,  for 
the  traaijf»-r  to  thera  of  any  of  the  public  roads, 
harhoars,  bridges.  &o.,  which  it  mi>tht  be  more 
eoDvenifnt  to  p  ace  under  the  mnnagement  of 
rocb  l<  cal  authorities.  By  14  &  16  Vic.  o.  124, 
any  municipal  cori»oratioa  in  Upper  Canada 
might  contract  a  dehf.  to  her  Miijesty  in  the  pur- 
cha>e  of  uny  public  roads,  &c  ;  and  such  muni- 
cipa'itj  might  enter  into,  make  and  execute  all 
or  any  bipudM.  deeds,  covenants,  or  othi-r  securi- 
ties to  her  MMJenty,  which  such  municipality 
might  rjeem  fit.  for  the  payment  of  the  amount  of 
the  parchase  money  of  any  such  work,  and  for 
securing  the  performance  of  any  conditions  of 
fale,  and  might  hIjjo  pass  all  by -laws  for  any  of 
the  purpn!.e3.  iind  such  by-laws,  debts,  bonds, 
deed;*,  covenants  or  other  securities,  were  to  be 
Talid  nod  binding  on  such  municipality  to  all  in- 
lents  ftrid  purposes,  though  no  special  or  other 
r»te  per  annum  ^hnuld  be  settled  or  imposed  to 
be  levied  as  provided  under  the  V77th  Hcction  of 
the  \Jonfciptil  Corporations  Act  of  1819.  But 
by  ►eciion  2  the  corporation  was  nevertheless 
aotliirij.e  1,  in  sny  by-law  for  the  creation  of  sncb 
debt,  or  for  making  or  executing  any  such  bonds, 
•^eed-*  or  other  securities  as  aforenaid  to  her  Ma- 
j«ty.  nr  in  any  other  by-law  by  the  corporation, 
to  iinpo>e  a  special  rate  per  annum  of  such 
amount  ns  the  municipality  might  deem  expedi- 
ent for  the  payment  and  discharge  of  such  debts. 


bonds,  covenant**  or  oth*r  «eciirities.  or  some 
part  thereof,  and  every  snch  bv-lnw  Khonld  be 
valid  and  binding  on  the  corporMtion.  although 
the  rate  settled  or  impoxe  i  }«hitu'd  t»e  le^fi  than 
was  required  by  the  177th  section  of  the  Muni- 
cipal Corporation**  Act.  and  all  provisions  of  that 
act  (except  in  so  far  an  they  were  ii>consistent 
with  the  act  then  b»*ing  piis!*ed)  v. ere  to  apply 
and  extend  to  every  such  by-l«w.  and  the  moneys 
to  be  raii^ed  thervby.  as  fully  as  they  would  ex- 
tend to  any  by-law  enacted  hy  any  such  munici- 
pality for  the  creation  of  anv  debt  or  rni^'ing  any 
loan,  as  proviiied  in  said  177ih  section,  and  to 
the  moneys  raise<i  thereby. 

By  16  Vic.  cap.  181.  sec  39.  it  wa«<  enncted, 
that  none  of  the  prnvisiorn  of  the  "Irh  or  16th 
sections  of  the  Muoicipnl  dirporatiops  A'nend- 
ment  Act  of  1851,  should  iiff-ct  or  apply  to  any 
by-law  passed  or  to  be  pa-sed  by  any  munici- 
pality in  Upper  Cansda  for  any  of  the  purposes 
mentioned  in  14  A  15  Vic  C'lp  )24.  or  to  any 
debts,  bonds,  deeds,  c»ven)ints  or  other  securi- 
ties, contracted  made  or  execntfd  to  her  Majesty 
under  the  provisions  of  thxt  act,  or  for  any  of 
the  pnrpojies  ther«*in  mentmned  Under  Provin- 
cial statute  18  Vio.  cap.  i:i8,  it  wns  enacted  in 
eff'ect,  that  rio  by-law  to  be  parsed  for  raising 
money  upon  the  credit  of  anv  city.  town,  town- 
ship or  village  corporation  nhould  have  force  or 
effi'Ct.  until  the  apprivnl  of  the  municipal  eleo- 
tors  should  have  been  obtained. 

All  these  proTisions  were  repenlel  by  the 
Municipal  Institutions  Act  of  I8')8  and  the  pres- 
ent enactments  in  effect  Hiihstitute<^for  them, 
the  provisions  in  the  NCtof  I8.')8  an*!  in  th#Con. 
Stats,  of  U.  C.  ch  64,  in  this  lespect  being  the 
same.  Bv  sec  223.  headed  **  Bv  Lavs  to  oai- 
ATE  DBBTs,  &0  ."  it  is  en  tctod  that  '*  every 
council  tuny,  under  the  formalities  required  by 
law.  pats  by-laws /ir  eonintcfing  debi9.  by  bor- 
rowing money  or  otherwise,  and  for  levying  rates 
for  payment  of  such  debts  on  the  nitabie  pro- 
perty of  the  municipality  for  any  pnrpise  within 
the  jurisdiction  of  the  council  ;  but  no  such  by- 
law shall  be  valid  which  is  not  iu  accordance 
with  the  following  provision** : 

1.  The  hif'laip.  if  no' for  creating  a  d^btfor  the 
purchase  o/pubi  e  wot  Mm.  hhall  name  a  dtiy  when 
the  bv-Uw  shall  take  eff.'Ct ; 

2.  If  not  contracted  fur  gas  or  water  works, 
or  for  the  purchase  of  public  works,  according 
to  statutes  relsting  thereto,  the  whole  debt.  &o., 
to  be  piyahle  in  twenty  yen rs  ar  furthest,  and,  if 
debt  contracted  for  gss  or  water  works,  in  thirty 
years  from  dsy  on  which  by-law  takes  effect." 

3.  Provides  a  yearly  rate. 

4.  Of  sufficient  amount  to  discharge  debt  and 
interest,  when  payable; 

5.  Amount  of  ratable  property  irrespective 
of  future  increase ; 

6.  By-law  to  recite :  (!)  amount  6f  debt  cre- 
ated and  itiohject:  (2)  total  amount  required 
to  be  rHi«*ed  annu  lly  by  special  rste  to  p.iy  debt 
and  interest ;  |8)  the  amount  of  the  whcde  rate- 
able property  of  mnnicipility  according  to  last 
revised  assessment  roll;  and  (4;  the  annual 
special  rate  in  the  dollar  for  psying  interest  and 
creating  .-inking  faod  for  pnying  principal  of 
new  debt 

Sec.  224  enacts,  «•  every  by-]«w  for  raistng 
upon  the  credit  uf  the  municipality  aa.v  money 
not  required  for  its  ordinary  expenditure,  and 
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not  payable  withia  the  same  municipal  year, 
shall  before  the  final  passiog  thereof  receive  the 
assent  of  the  electors  of  the  manicipality  in  the 
manner  provided  by  the  198rd  section  of  this 
act ;  except  that  in  coaoties  (other  than  cities) 
the  council  of  such  county  may  raise  by  by-law 
(without  submitting  the  >-ame  for  the  assent  of 
the  elector!*)  for  contracting  debts  or  loans  any 
sum  over  its  ordinary  expenditure,  not  exceed- 
in  one  year  $20,000." 

Sec.  225—**  Provided  that  no  such  by-law  for 
contracting  the  debt  up  to  $20,000  shall  be  valid, 
unless  the  same  is  passed  at  a  meeting  of  the 
council  especially  called  for  the  purpose  of  con- 
sidering the  same,  and  held  not  less  than  three 
months  after  a  copy  of  sach  by-law  at  length  as 
the  same  is  ultimately  passed,  together  with  a 
notice  of  the  day  appointed  for  considering  the 
same,  has  been  published  in  some  newspaper 
issued  weekly  or  oftener  within  the  county, 
which  notice  may  be  to  the  effect"  of  the  form 
given. 

Sec.  226— Under  the  title  of  "  Pubohass  of 
Public  Works.*' — **  1.  Any  council  may  contract 
a  debt  to  her  Majesty  in  the  purihase  of  any  of 
the  public  roads,  harbours,  bridges,  &c.,  or  other 
public  works  in  Upper  Canada,  and  may  execute 
such  bonds,  deeds,  covenants,  and  other  securi- 
ties to  her  Majesty,  as  the  council  may  deem  fit 
for  the  payment  of  the  price  of  any  such  public 
work  sold  or  agreed  to  bw  sold  or  transferred  to 
such  municipal  corporation,  and  for  secaring 
the  perform q  nee  and  observance  of  all  or  any 
of  the  conditions  of  sale  or  transfer ;  and  also 
may^ass'all  necessary  by-laws  for  any  of  the 
purposes  aforesaid  ;  and  all  such  by-laws,  debts, 
bonds,  covenants,  and  other  securities  shall  be 
valid  although  no  special  or  other  rate  per  an- 
num has  been  settled  or  imposed  to  be  levied  in 
each  year,  as  provided  by  tht  three  Uut preceding 
sections  of  this  act ;" 

••  2.  But  any  council  may,  in  any  by-law  to 
be  passed  for  the  creation  of  any  such  debt,  or 
for  the  executing  any  such  bonds,  deeds,  cove- 
nants or  other  securities,  or  in  any  other  by-law 
to  be  passed  by  the  council,  settle  and  impoae  a 
special  rate  per  annum  of  mch  amount  as  the 
council  may  deem  expedient,  in  addition  to  all 
other  rates  to  be  levied  in  each  year  upon  the 
assessed  rateable  property  within  the  munici- 
pality, for  the  payment  and  discharge  of  such 
debt,  &c  ,  or  some  part  thereof;  and  the  by-law 
shall  be  valid,  although  the  rats  settled  or  im- 
posed thereby  be  less  than  is  required  by  the 
said  sections  last  mentioned  ;  and  the  said  sec- 
tions shall,  so  far  as  applicable,  apply  and  extend 
to  every  such  by-law,  and  the  moneys  raised  or 
to  be  raised,  thereby,  as  fully  in  every  respect 
as  such  provisions  would  extend  or  apply  to  any 
by-law  enacted  by  any  council  for  the  creation 
of  any  debt,  as  provided  in  the  said  sections,  or 
to  the  moneys  raised  or  to  be  raided  thereby." 

**  8.  The  council  of  any  municipal  corporation 
purchasing  any  claim  under  the  act  respecting 
the  sale  and  purchase  of  claims  due  to  govern- 
ment for  monies  advanced  to  public  works,  may 
raise  by  assessment  the  sum  necessary  to  pay 
the  consideration  agreed  upon." 

Consolidated  Statutes  of  Canada,  cap.  28,  sec. 
76,  /sontain  similar  provisions  with  12  Vic.  cap. 
6,  sec.  12,  for  the  Governor  in  council  entering 
into  arrangements  with  any  municipal  oouucil 


for  the  transfer  to  them  of  any  of  the  public 
roads,  harbours,  &c.,  (whether  within  or  withoat 
the  limits  of  the  local  jurisdiction  of  such  coun- 
cil,) which  it  is  found  convenient  to  place  under 
the  management  of  such  local  authorities.  And 
the  municipal  councils  may  enter  into  such 
arrangements,  and  may  take  and  hold  any  such 
works  so  transferred,  and  all  moneys  payable  to 
the  province  under  the  conditions  of  any  such 
grant  (transfer)  shall  be  carried  to  the  credit  of 
the  (provincial)  sinking  fund. 

Looking  at  these  enactments  as  applying  to 
the  question  before  us,  I  think  we  may  as- 
sume that  under  the  Municipal  Institutions  Act, 
passed  in  1849,  and  amended  from  time  to  time 
since,  in  relation  to  contrmctiog  debts  beyond 
$20,000  in  one  year,  and  not  to  be  paid  withia 
the  year  (except  for  the  purchase  of  public 
works,  to  which  I  shall  presently  advert),  such 
debts  can  only  be  created  by  by-laws  of  the 
municipality,  and  such  by-laws  will  not  be  valid 
or  binding  on  the  municipality  unless  passed 
according  to  the  requirements  of  the  1 77tb  sec- 
tion of  the  statute  of  1849  and  its  subsequent 
amendments.  One  of  the  primary  features  of 
all  such  by-laws  was  that  the  debt  should  be  pud 
in  twenty  years,  and  there  should  be  a  special 
rate  levied  annually  for  raising  the  interest  and 
sinking  fund  necessary  to  pay  such  debts  within 
that  period;  and  the  municipality  of  course 
could  not  raise  money  or  contract  a  debt  for  any 
purpose  for  which  they  were  not  authorised  by 
law  so  to  do.  On  the  passing  of  12  Vic  cap.  5, 
under  sec.  12  of  that  act,  municipal  councils 
were  authorised  to  acquire  from  the  government 
any  of  the  public  works  therein  mentioned,  and 
they  could  for  that  purpose  have  passed  by-laws 
creating  debts  to  pay  for  them  Such  by-laws 
to  be  legal  must  have  fixed  the  period  within 
twenty  years  when  the  debt  would  be  paid,  and 
also  the  special  rate  per  annum  to  pay  the  debt 
and  interest,  for  that  was  the  only  wray  they 
could  have  made  a  legal  by-law  for  contracting 
the  debt,  and  a  by-law  was  the  only  mode  by 
which  they  could  l^ally  contract  a  debt.  After 
the  passing  of  14  &  16  Vic.  cap.  124,  any  oouncil 
might  contract  a  debt  to  her  Majesty  in  the  pur- 
chase of  any  of  the  public  roads,  &c.,  in  Upper 
Canada,  and  might  execute  bonds,  deeds,  &c., 
as  the  council  might  deem  fit,  for  the  payment 
of  the  price  of  such  works.  Now,  if  the  enact- 
ment as  to  the  power  of  the  council  hal  stopped 
at  this  point,  there  would  be  no  dispute  as  to 
their  being  authorised  to  contract  the  debt,  and 
to  execute  such  bonds,  deeds,  covenants,  &c.,  as 
to  them  might  seem  meet,  for  the  purchase  of  a 
road  from  the  government  The  further  power 
seems  rather  cumulative  than  restrictive,  "and 
may  also  pass  all  necessary  by-laws  for  any  of 
the  purposes  aforesiid,  and  all  such  by-laws 
shall  be  valid,  though  no  special  rate  or  premium 
had  been  settled." 

Until  the  passing  of  18  Vic.  cap.  183,  any 
municipality  could  without  doubt  have  con- 
tracted, a  debt  and  passed  a  by-law  fo?  any  pur- 
pose connected  with  the  purchase  of  a  public 
work  from  the  government,  without  the  special 
requirements  of  the  Municipal  Act  as  to  by-laws 
for  contracting  other  debts  being  carried  out 
On  the  passing  of  that  act,  every  municipality, 
except  a  county  municipality,  was  required  to 
submit  by-laws  for  raising  money  or  contracting 
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debts  to  the  Tote  of  the  electors.  Now,  did  this 
act  compel  a  manieipalUy  before  obntractiofc  a 
debt  with  the  go^eroment  for  the  parohase  of  a 
goTcrnment  work,  to  pass  a  by-law  authorising 
that  to  be  done  ?  I  do  not  think  by  the  pasHing 
9f  that  statute  the  former  power  of  buying  from, 
lod  contracting  a  debt  to,  the  government  was 
entirely  taken  away ;  at  all  eventa,  that  provi- 
sion  did  not  extend  to  county  councils  with  whom 
ve  DOW  have  to  deal,  and  the  enactment  apply- 
ing that  prohibition  to  county  councils  was  first 
intrndacad  in  the  Municipal  Institutions  Act  of 
22  Vie  cap.  99,  sec.  228,  from  which  it  fs  con- 
wdidated  as  sec.  224  of  cap  64  of  Con.  Stat,  of 
U.  C.  Tbongh  thus  introduced  for  the  first  time 
80 18  to  apply  to  by-laws  of  county  councils  cnn- 
tncting  debts  in  any  one  year  exceeding  |'iO,000, 
in  tbe  same  statute  as  well  as  the  consolidated 
let,  the  proTision  that  the  councils  mny  contract 
debts  to  her  Majesty  for  the  purchase  of  roads, 
harboors,  ftc,  is  likewise  contained.  These 
proTiMoos  being  now  all  contained  in  the  same 
statute  must  have  force,  one  cannot  properly 
orer-ride  or  displace  the  other.  The  right  to 
coBtraet  the  debt  to  her  Majesty  in  the  purchase 
of  the  roads,  exists  independent  of  any  by- law 
onder  the  provision  of  the  statute.  The  right 
to  fxeeate  bonds,  deeds,  coTcnants,  and  other 
Ncorities,  for  the  payment  of  the  price  of  such 
works,  also  exists  io  the  same  way.  So  far, 
therefore,  it  appears  to  me  the  right  of  the 
onaieipality  to  enter  into  an  a^^eement  with 
the^vemment  to  pay  $72,600  for  these  roads, 
•Qd  to  execute  bonds  (debentures)  or  other  aecu- 
htits  for  the  payment  thereof,  is  sustained  by 
the  Tery  words  of  the  226th  section  of  the  Muni- 
cipal Institations  Act;  and  the  resolntion  which 
the  coanty  oooncil  has  adopted  does  not,  as  far 
u  I  cao  see,  contravene  any  of  the  stipulations 
of  that  clause  of  the  statute,  but  Is  rather  in 
aeeordaaee  with  it.  If  the  provincial  govern- 
ment  think  proper  io  accept  bonds  or  debeotnres 
vitboQt  the  passing  of  any  by-law  authorising 
their  iiBoe,  or  prowidiug  any  rate  or  sinking  fund 
for  paying  them  off,  they  may  do  so ;  but  the 
SOTerament  wonld  probably  feel  that  it  would  be 
nore  aatisf«etory  to  have  some  special  rate  fixed 
bjabj-law,  to  be  levied  annually,  to  pay  the 
tuount  within  a  given  period,  whieh  by-law 
coQid  not  afterwards  be  repealed  until  the  de 
bewares  were  paid. 

Whether  such  a  by-law  could  be  passed  with- 
otit  the  assent  of  the  ratepayers  it  is  not  neces- 
wry  now  to  determine.  The  fact,  however,  that 
&t  the  close  of  the  first  paragraph  of  the  226th 
MctioD  of  the  Municipal  Act,  it  is  stated  that 
!^  ^7:^**8  '0  he  passed  under  that  section  shall 
b«  niid,  although  no  special  or  other  rate  per 
aaoQtn  shall  be  settled  or  imposed  to  be  levied  in 
^el»  year,  as  provided  by  the  three  last  preee- 
%  tfctioru  r.f  the  act,  would  seem  to  imply 
|i>u  frectioQ  224  did  not  extend  to  these  by-laws. 
Only  one  of  those  sections,  the  28rd,  provides 
w  the  filing  of  the  annual  or  epecfal  rate :  the 
•-4th  heiog  the  one  which  requires  the  sabmit- 
^H  the  by-law  to  the  assent  of  the  electors, 
*ben  ibe  debt  to  be  contracted  exoeeds  $20,000, 
««  not  refer  in  any  way  to  such  rate,  cor  does 
*«  2ioth  section,  if  it  was  intended  that  the 
*^H  section  should  still  apply  to  a  by-law  to  be 
Hw»d  under  the  226th,  why  is  reference  made 
">  u  at  all  as  one  of  the  ihree  preceding  sections  ? 


There  is  much  room  to  argue  that  none  of  the 
three  sections  relating  to  by-lnws  for  ereatmg 
debtM  extend  to  by-laws  made  for  the  purchase  of 
pablic  works,  except  in  the  manner  and  to  the 
extent  pointed  out  in  the  second  paragraph  of 
the  226th  section. 

As  to  the  Kingston  road  purchased  by  the 
municipality,  extending  into  the  county  of  On- 
tario about  three  quarters  of  a  mile,  the  statute 
(Con.  Stat.  Canada,  ctp  28,  see  76)  authorising 
the  sale  of  these  works,  specially  provides  that 
th^y  may  be  sold  to  a  municipal  council,  whether 
they  be  within  the  limits  of  the  municipality  or 
not. 

Rule  discharged. 


COBBESFONDENCE. 


County  Courts — Original  Judgment  RolU  as 
Evidence, 
To  THE  Editors  of  the  Law  Journal. 
GENTLEMEit, — With  reference  to  the  judg- 
ment reported  in  this  present  July  number 
of  the  LavD  Journal^  in  Patterson  t.  Todd^ 
is  a  subpcma  duees  tecum  from  a  Superior 
Court,  requiring  the  production  by  the  clerk 
of  an  Inferior  Court  of  a  record  of  his  Courts 
to  be  regarded  as  *^  higher  authority, ^^  If  not, 
why  should  the  clerk  of  an  Inferior  Court  be 
be  placed  in  the  position  of  refusing  obcdiiKnce 
to  a  writ  running  in  the  Queen^s  name,  which 
charges  a  penalty  for  disobedience  to  Her 
commands.  See  rule  81  (Reg.  Gen.  T.  T.  1856) 
H.  C.  &  P.  Act,  611. 

Yours,  &c., 

CouNTT  Court. 

[Rule  81  reads  as  follows :  **  No  subpoena 
for  the  production  of  an  original  record,  or  of 
an  original  memorial  from  any  registry  office, 
shall  be  issued,  unless  a  rule  of  court,  or  the 
order  of  a  judge,  shall  be  produced  to  the 
officer  issuing  the  same,  and  filed  with  him 
and  unless  the  writ  shall  bo  made  conformable 
to  the  description  of  the  document  mentioned 
in  such  rule  or  order."  The  "  higher  authori- 
ty" intended  by  the  Court  of  Queen's  Bench, 
is  evidently  the  judge  of  the  County  Court 
Why,  in  the  absence  of  such  a  decision  as 
Patterson  v.  Clark,  a  clerk  who  in  good  faith 
obeyed  the  writ  of  a  Superior  Court,  com- 
manding him  to  produce  the  rolls  of  his  Court 
at  a  Court  being  held  in  the  same  building,  and 
in  good  faith  obeyed  the  writ,  **  acted  impro- 
perly and  deserved  censure"  we  are  at  a  loss 
to  understand.  He  was  we  think,  under  the 
circumstances,  in  the  absence  of  authority  to 
the  contrary,  warranted  in  looking  upon  the 
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subpojna  as  **  higher  authority,"  and  free 
from  censure.  Ho  is  not  bound  to  enquire 
whether  or  not  the  order  referred  to  in  the 
rule  was  produced  to  the  officer  issuing  the 
subpcena.  He  had  to  presume  that  the  sub- 
poena was  issued  in  accordance  with  the  rule, 
and  was,  we  think,  in  the  absence  of  any  law 
to  the  contrary,  bound  to  obey  the  subpoena, 
or  be  in  contempt  — Ki>s.  L.  J.] 


Streets  w  a  township  —  Who  hound  to  repair — 

Oteraeer  of  highway b. 
To  THE  Editors  of  tor  Local  Coubts*  Gazette. 
Gentlemln, — You  would  confer  a  faTor  upon 
many  of  your  readers  connected  with  the 
management  of  municipal  affairs,  by  giving  in 
your  next  number  an  opinion  upon  the  follow- 
ing case : 

The  village  of  P.,  not  a  corporation  or  police 
village,  is  situated  within  the  municipality  of 
the  township  of  B.,  and  contains,  say  fifty 
dwellings  and  two  hundred  and  fifty  inhabi- 
tants. A  public  thoroufrhfaro  passes  through 
the  centre  of  tlie  villajre,  from  which,  on  either 
side,  streets  arc  laid  off  at  right  angles;  one  of 
which  leads  to  a  railway  station  and  a  grist 
mill,  another  to  the  town  hall,  a  third  to  a 
church,  and  the  lo-^l  to  the  residences  of  the 
villagers.  These  streets  are  not  otherwise 
public  roads  or  lii^hways,  than  as  they  are 
shown  and  named  in  the  surveys  made  by 
the  original  proprietors,  and  deposited  in  the 
registry  office,  in  pursuance  of  Con.  Stat.  cap. 
03,  sec.  30,  and  by  use;  that  is,  the  Municipal 
Council  has  not  declared  them  to  be  public 
highways,  or  Hs.suincd  them  as  such.  The 
ground  on  which  the  village  is  built  is  wet 
and  swampy,  and  the  streets,  with  a  little  use, 
become  ne.rly  impassable  in  the  wet  seasons. 
The  inhabitants  rtMjuest  the  Township  Council 
to  order  a  part  of  their  statute  labour  to  be 
applied  on  these  stivi  ts.  The  Council,  while 
they  admit  the  ahstiact  justice  of  the  claim, 
doubt  their  power  t»y  law  so  to  expend  any 
money  or  labour. 

tlie  question,  thtrufore,  is,  1st,  lias  the 
Council  power,  wiihoul  formally  assuming  the 
streets  as  towusl»i]>  roads,  to  order  any  work 
to  be  done  thereon  ?  Or,  2nd,  Can  the  path- 
masters  for  the  divi>ion,  without  such  order, 
do  anything;  towards  repairing  them  ? 

1  remain,  gentlemen,  yours  truly. 

Rustic. 


[L  We  think  the  Township  Council  has 
power,  withdut  formally  assuming  the  public 
travelled  streets  as  public  roads,  to  order  work 
to  be  done  upod  them ;  but,  until  established 
and  assumed  by  by-law  of  the  corporation,  it 
would  seem  to  us  that  the  corporation  is  not 
bound  to  keep  them  in  repair. 

2.  The  powers  of  the  pathmaster  or  over- 
seer of  highways  are  not  defined  by  law,  and 
in  the  absence  of  express  authority  from  the 
Council  we  should  doubt  his  power  to  repair 
such  roads. — Eos.  L.  C.  G.] 


Co.  Victona,  July  24,  1865. 
To  THE  EorroRS  of  the  Local  Courts'  Gazette. 

Gentlemen,  —  In  the  last  number  of  the 
Gazette^  I  see  you  have  been  asked  a  question 
by  a  bailifT-— "  Does  a  Division  Court  execu- 
tion bind  the  defendants  property  from  the 
time  it  is  placed  in  the  bailiff's  hands  ?  " — ^and 
I  was  rather  astonished  to  see  your  opinion, 
"  that  it  did  not,  until  after  actual  seizure." 

As  the  Law  Journal  has  been  chiefly  my 
guide  since  first  published,  I  have  turned  to 
the  number  for  January,  1857,  page  23,  and 
there  you  quote  from  the  Bailiff's  Manual 
which  of  course  you  give  as  sound  authority, 
that  a  bailiff  is  justified  in  seizing  goods  sold 
by  a  defendant  after  the  execution  has  been 
placed  in  the  officer's  hands. 

In  the  number  of  the  Law  Journal  for 
July,  1857,  you  quote  C.  L.  P.  Act,  1867, 
sea  24,  and  in  your  opinion  on  it  you  say, 
"The  goods  of  defendant  are  held  from  the 
time  the  execution  is  delivered  to  the  officer." 

You  will  add  another  to  the  many  obliga- 
tions already  incurred  by  the  bailiffs  of  Upper 
Canada,  by  explaining  which  of  these  opinions 
we  are  to  act  under. 

I  am.  Gentlemen,  your  obt.  servant, 

A  Bailiff. 

["A  Bailiff"  must  not  attribute  to  writers 
in  the  Law  Journal  an  infallibility  of  opinion 
which  they  do  not  claim.  The  judges  on  the 
bench  not  unfrequently  change  their  views  as 
to  questions  of  law  after  argument  before  them, 
or  are  set  right  on  appeal. 

The  writer  of  the  Bailiffs  Manual,  which 
appeared  some  years  ago  in  the  Law  Journal^ 
is  a  lawyer  of  great  experience,  and  whose 
opinion  is  entitled  to  much  weight,  and  as  a 
general  rule  we  have  little  hesitation  in  adopt- 
ing his  view  of  what  the  law  is ;  but  it  is  quite 
possible  that. he  and  the  conductors  of  this 
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journal  may  be  in  error,  and  a  particular  ques- 
tion cannot  be  accepted  as  finally  settled  till 
there  is  an  adjudication  on  the  point  As  yet, 
it  has  not  been  directly  decided,  but  the  Ian- 
gnage  used  by  Robinson,  C.  J.,  in  Culloden  t. 
McDowell  (17  U.C.  Q.  B.  359),  would  throw 
some  doubt  as  to  whether  the  Division  Court 
execution  binds  goods  generally  from  the  time 
of  delivery  to  the  bailiff;  though  as  between 
an  execution  from  the  Superior  Courts  and  the 
Division  Courts,  priority  in  time  of  receipt 
settles  the  right,  under  sec.  266  of  the  C.  L.  P. 
Act 

But  if  our  correspondent  will  look  closely 
&t  what  the  writer  in  the  Manual  says,  he  will 
see  that  thv  position  is  by  no  means  positively 
l&id  down  as  Uw.  The  language  is  as  follows : 
"The  rule  ha$  altoays  been  considered^  as 
applying  to  executions  from  the  Division 
Courts,"  4c.  And  again,  in  another  place: 
"A  Division  Court  bailiff  would  seem  to  be 
justified  in  seizing  any  goods  sold  by  defon- 
djmt  in  the  ordinary  way  after  execution  deli- 
vered to  bailiff,*'  &c  And  in  a  subsequent 
ptragniph  it  is  plainly  implied  that  the  power 
is  questionable ;  and  in  speaking  of  the  sub- 
ject in  the  July  number  of  the  Late  Journal^ 
in  1857,  we  only  dealt  with  the  question  as 
regard*  priority  between  executions  from  Divi. 
sion  Courts  and  Superior  Courts. 

The  point  which  troubles  our  correspondent 
is  Dot  }'et  settled ;  that  is  the  most  that  can 
be  said;  and  the  note  'inCuUodenr.  McDowell 
goes  biyond  the  actual  decision.  It  is  founded 
OQ  the  following  remark  by  the  judge  in  refer- 
ence to  a  Division  Court  execution :  "  It  could 
not  bind  the  property  before  it  came  to  the 
baiiifTs  hands,  if  indeed  it  could  before  an 
actual  seizure  made  under  it ;  for  it  is  not  to 
be  assumed  that  an  execution  from  an  inferior 
court  binds  from  the  time  of  its  delivery  to  the 
baliflF."  Now,  the  clause  in  the  C.  L.  P.  Act 
to  which  reference  has  been  made,  was  not 
brought  under  the  notice  of  the  court  in 
Culloden  v.  McDowell^  and  it  has  an  important 
bearing  in  respect  to  the  question. 

The  note  to  a  Kingston  bailiff^s  letter  in  the 
last  number  was  designed  to  direct  special 
attention  to  the  subject,  and  not  intended  to 
conrev  any  deliberate  and  positive  opinion 
&om  the  conductors  of  the  Jj>cal  Courts^ 
GazetU.] 


HEVIEW. 


The  Magistrate's  Manual  ;  by  John  McNab^ 
Barrister-at-Law.  Toronto :  W  C.  Chewett 
&  Co.,  1866. 

The  scope  of  this  work  is  explained  on  the 
title  page  as  being  ^*a  compilation  of  the  law 
relating  to  the  duties  of  Justices  of  the  Peace 
in  Upper  Canada,  with  a  complete  set  of 
Forms,  and  a  copious  Index,''<-ra  most  accep. 
table  addition  to  the  sources  of  information 
open  to  the  magistrates  of  the  country. 

The  book  commences  with  a  short  sketch  of 
the  office  of  a  Justice  of  the  Peace,  which  is 
partly  composed  of  an  extract  from  an  article 
in  the  December  number  of  the  Late  Journal 
for  1863.  The  author  complains  that  the 
remarks  there  made,  though  worthy  of  atten- 
tive consideration,  are  written  in  too  condem- 
natory a  spirit,  and  hints  that  the  remedies 
proposed,  with  the  exception  of  the  first, 
would  be  of  doubtful  advantage.  The  first 
suggestion  alluded  to  was,  to  amend  the  law 
by  establishing  an  uniform  mode  of  procedure 
in  all  cases  of  summary  conviction,  and  giving 
a  full  set  of  forms,  &c  The  second  was  to 
transfer  the  jurisdiction  in  certain  cases  to 
Division  Courts,  leaving  to  magistrates  the 
ministerial  duties  of  the  office,  including  the 
arrest  of  offenders.  The  third,  taken  from  a 
suggestion  by  an  English  law  periodical,  was, 
the  appointment  of  a  clerk,  a  barrister  of  five 
years  standing,  in  each  petty  sessional  division. 

The  great  difficulty  in  a  new  country  like 
this,  and  there  is  no  use  in  trying  to  disguise 
the  fact^  much  as  our  author  may  condemn 
plain  talking,  is  this,  that  there  are  so  few 
men,  comparatively,  in  country  places,  who 
have  the  education  necessary,  not,  to  under- 
stand and  judge  fairly  and  impartially  of 
the  matter  brought  before  them,  but  to  be 
conversant  with  and  apply  the  general  rules 
and  statutes  laid  down  for  their  guidance,  and 
to  draw  the  papers  required  in  the  conduct  of 
the  complaint  they  have  to  adjudicate  upon. 
How  can  it  be  otherwise  in  a  country  like  this? 
Why,  even  in  England,  where  there  is  almost 
a  limitless  choice  amongst  men  of  first-rate 
education,  with  notliing  else  to  do,  and  with 
much  greater  experience^  the  same  difficulty 
is  felt 

The  second  suggestion  is,  we  still  think,  a 
valuable  one,  the  one  great  difficulty  being 
that  it  would  throw  much  more  work  upon 
our  already  over-tasked  county  judges.  The 
effect  of  it,  however,  would  be,  we  think^  to 
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lessen  the  number  of  cases  in  which  petty  as- 
saults and  other  trifling  complaints,  often  much 
better  allowed  to  die  a  natural  death  than  be 
fomented  and  increased  by  a  resort  to  the 
common  expedient  of  "having  the  law  of 
him."  This  course  would  to^a  great  extent  do 
away  with  the  /m  system;  and  we  do  not 
think  that  many  of  our  readers,  not  even 
excepting  our  •magisterial  friends,  would  con- 
sider that  any  very  great  loss.  Ugly  stories 
have  been  told  about  this  same  system,  which 
the  large  and  respectable  majority  of  the 
magistracy  deplore  as  much  as  we  do,  and 
probably  more,  as  any  such  irregularities  are 
a  direct  reflection  upon  them  as  a  body. 

Enough,  however,  of  the  introduction.  We 
are  next  given  a  practical  sketch  of  the  proce- 
dure of  a  magistrate's  court,  followed  by  a  form 
of  commission  of  the  peace. 

The  statutes  relating  to  the  duties  of  magis- 
trates with  reference  to  indictable  oflfences  and 
to  summary  convictions  (Con.  Stat  U.  C.  caps. 
102  &  103),  are  given  in  full,  with  explanatory 
notes  on  doubtful  points. 

The  principal  part  of  the  "  Manual,"  both 
with  reference  to  the  space  it  occupies  and  to 
the  amount  of  information  it  contains,  is  the 
digest  of  the  criminal  law  of  Upper  Canada. 
It  is  arranged  on  the  principle  of  Bums*  Jus- 
tice, the  matter  being  placed  under  the  various 
heads  in  alphabetical  order.  A  great  mass  of 
useful  information  is  given  in  this  way,  which, 
will  make  the  work  of  great  value  to  all  desir- 
ous of  ascertaining  the  law  with  reference  to 
the  whole  criminal  law  of  Upper  Canada,  as 
well  as  to  magistrates.  As  an  example  of  the 
style,  we  may  notice  the  heading,  *'  Cheating." 
It  commences  by  giving,  under  the  sub-head 
"  False  Pretences,"  the  various  sections  of  the 
statute,  stating  generally  what  those  words 
signify,  and  the  punishment  awarded.  Then, 
under  the  head,  "  Persons  indicted  for  larceny 
may  be  found  guilty  of  obtaining  under  false 
pretences,"  is  given  the  section  referring  to 
that  point,  and  then  similarly  the  converse 
proposition.  Then  some  general  remarks  on 
the  subject  of  false  pretences,  and  what  is  the 
legal  meaning  of  the  expression,  "false  pre- 
tences," with  a  reference  to  a  case  where  the 
subject  was  elaborately  discussed.  Then,  un- 
der the  heads,  "  Offences  within  the  statute," 
and  "  Offences  not  within  the  statute,"  short 
notes  of  decided  cases  as  to  what  were  and 
what  were  not  considered  as  offences  against 
the  statute.     It  is  not  pretended,  of  course,  in 


this  part  of  the  work,  to  give  a  distinct  head- 
ing for  every  point  that  a  person  might  wish 
to  refer  to ;  for  instance,  there  is  no  heading, 
"  False  pretences,"  as  one  might  expect ;  bat 
any  difficulty  of  that  kind  is  obviated  by 
reference  to  the  very  full,  complete  and  well 
arranged  Index,  which  is  given  at  the  end  of 
the  book.  We  should  have  thought,  as  a 
matter  of  convenience,  that  it  would  have  been 
better  to  have  placed  at  the  head  of  each  page 
the  name  of  the  subject  treated  of  in  the  page 
beneath,  but  the  Index  makes  this  a  matter  of 
no  great  consequence. 

The  Addenda  contains  further  matter  of 
information,  on  points  not  directly  connected 
with  the  criminal  law  of  the  country,  besides 
a  chapter  on  evidence,  which,  though  of  neces- 
sity short,  embraces  all  the  principal  points 
that  a  magistrate  should  be  acquainted  with 
in  conducting  an  investigation. 

Upon  the  whole  we  must  congratulate  Mr. 
McNab  upon  having  produced  a  very  useful 
book,  and  one,  wo  doubt  not,  that  will  find  a 
ready  sale  among  magistrates  and  others  con- 
cerned in  the  administration  of  justice.  The 
experience  of  the  author,  in  his  office  of 
County  Attorney,  must  have  been  a  great 
assistance  in  the  preparation  of  the  book,  and 
would  enable  him  to  point  out  many  things 
that  might  escape  the  attention  of  a  merely 
professional  man,  however  competent  other- 
wise for  the  task. 

The  "Magistrate's  Manual"  is  got  up  in 
Messrs.  Chewett  &  Co.'s  best  style,  the  paper 
and  binding  being  good  and  substantial,  and 
the  type  evidently  new.     The  price  is  $4. 

APPOINTMENTS  TO  OFFICE. 

NOTARIBS  PD3Lia 

ALKX4NDKR  BRUCK.  Kwinini,  of  Hamilton,  Attorney- 
at-Ltv,  to  be  a  Notaij  Public  In  Oppur  CAUadii. 

ALKXANDER  BICDARD  WAIlDRLL,of  lUmiltoo,  Esq., 
Attorney  at  Law.  to  be  a  Notary  Public  In  Upper  Canada. 
(Gaietted  Jnlj  22, 1866.) 

CORONERS. 

ROBERT  TRACET,  £M|ttire»  AModate  Coroner,  County 
of  Pirterborouiih. 

HBNKT  PDLTZ,  Epqnlre,  Aamdate  Coroner.  United 
Coaoties  of  Unnox  and  Addingtun.  (Uacetted  Jniy  8, 18(i5.} 

EDM  >ND  ANDERSON  BURNS.  E«qulre.  M.  D.  AssocUta 
CoroDor,  United  Oonntlae  of  Unron  and  Brace.  (Gazetted 
July  15  1866  ) 

JAMiS<9  PATTERSON,  Enquire.  M  D.,  Awodate  Coroner, 
UnKed  Omutles  of  Lanark  and  Renfreir  (Gazetted  Jnly 
22. 18t>5.)  ^ 

TO  GOBBESPONDENTS. 

**  CO05TT  Court  »  —  "  Rusno  »  —  «  A  Baoiff  "  —  under 
**  (}orr«<«poudeuoe." 
"  LBGT0&  Lmum"  tco  late  for  imertion  In  thia  nnmlMT. 
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1. 

ISftt... 

iHOB.. 

7.  nan. 

I.  sa ... 
ia.suN- 

llTotf.. 

17.  gClT.- 
21.  Tbnn. 
C  Friday. 
34.80., 
9.rr1(kj. 


.  DijQiMm'sBMieh.  New  TrUl  Siiy  a  P. 
Fkper]>«]r  Com.  Plan.  New  Trial  Day  Queen's  a 
laftAMdavq/te-lVMily.  [OoortilU. 

Paper  Day  Q.  B.  New  Trial  Day,  Com.  Pleas,  Rec 
Paper  Day  Oom.  Pleas.  New  Trial  Day  Qneen^  B. 
Paper  Day  QoeeD'a  B,     New  Trial  Day  Com.  PI. 
Paper  Day  Oommon  Pleaa. 
.New  Trial  Day  Qaean*s  Beno^ 
Trinltj  Term  ends. 
ISA  Amday  q/ter  TrSnH^. 
Quarter  fleesionB  k  Co.  Court  ulttings  in  eaefa.Go. 

Last  day  for  serHcea  for  Tecfc  and  PeeL 
14A  Sunday  ^fUr  Trinii^. 
a.  MattMw. 

Declare  for  Tork  and  Peel. 
Ibth  Sunday  ofUr  Trmity. 
SL  MtchatL    MIdiaelmas  Baf. 
Last  day  for  notloa  of  trial  for  Tork  and  PeeL 


NOTICE. 
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JUDGE  SHERWOOD. 

The  Honorable  George  Sherwood,  Q.C.,  has 
been  appointed  Judge  of  the  County  Court, 
for  the  County  of  Hastings,  in  the  room  of  the 
l»te  Mr.  Smart.  Mr.  Sherwood  was  called  to 
the  Bar  in  Michaelmas  Term,  1888,  and  is  a 
Bencher  of  the  Law  Society.  He  was  a  mem- 
W  of  the  EzecutiTe  Council,  holding  the 
office  of  Receiver  General  for  seyeral  years. 
He  rill  be  a  welcome  addition  to  the  ranks  of 
the  County  Judges. 


CONFESSIONS  BY  PRISONERS. 

This  question  has  been  discussed  in  the  late 
«»»of  n«  Queen  ▼.  Finkle,  and  it  is  advis- 
^  that  consUblea  and  others,  haying  the 
^^"t*iy  of  persons  accused  of  any  crime, 
*oaId  be  conversant  with  the  law  affecting 
«onfessions  by  prisoners,  and  the  effect  of  any 
inducement  to  confess  held  out  to  them. 

The  evidence  of  the  prisoner's  confession 
U  the  trial  was  first  that  of  Jackson,  the  con- 
s^ble,  who  stated  that  after  prisoner  had  been 
^second  time  before  the  coroner,  he  stated 
">«re  was  something  more  he  could  tell.  The 
^»n«table  asked  what  it  was,  but  not  to  say 


what  was  not  true.  He  said  he  went  over  to 
the  house,  got  in  at  the  window,  and  set  the 
place  on  fire.  Mrs.  Pinkie  had  told  him  to  go 
over  and  get  a  note  or  pi^r,  and  if  he  could 
not  find  it  he  was  to  set  the  house  on  fire.  The 
constable  did  not  recollect  that  sny  induce- 
ment been  had  held  out  The  constable  asked 
him  if  he  wanted  to  go  in  and  state  that  be- 
fore the  jury.  He  said  he  di^.  It  further 
appeared  that  on  the  third  day  after  he  had 
been  taken  into  custody,  he  told  the  coroner 
he  wished  to  confess.  The  coroner  said  to 
him  that  anything  he  said  might  be  used 
against  him;  not  to  say  anything  unless  he 
wished -just  the  ordinary  caution.  He  then 
made  a  second  statement  He  had  only  been 
absent  a  few  minutes  when  he  returned  and 
made  the  last  vrritten  confession,  after  the 
constable  had  informed  the  coroner  of  the 
prisoner's  desire. 

But  it  was  shewn  by  the  evidence  for  the 
defence  that  the  prosecutor  had  offered  direct 
inducements  to  prisoner  to  confess,  promising 
to  get  up  a  petition  in  his  favour,  &c  When 
this  appeared,  the  Judge,  who  tried  the  case, 
directed  the  jury  to  exclude  the  confession 
from  their  consideration,  and  all  that  the  con- 
stable had  said  of  it,  and  directed  them  to 
acquit  the  prisoner  unless  the  other  evidence 
satisfied  them  beyond  reasonable  doubt  that 
the  prisoner  was  guilty. 

The  general  rule  which  has  been  laid  down 
by  text  writers  is,  that  **  though  an  induce- 
ment has  been  held  out  by  an  ofScer  or  pro- 
secutor, or  the  like,  and  though  a  confession 
has  been  made  in  consequence  of  such  in- 
ducement, still  if  the  prisoner  be  subsequently 
warned  by  a  person  in  equal  or  superior 
authority  that  what  he  may  say  will  be  evi- 
dence against  himself  or  that  a  confession 
will  be  of  no  benefit  to  him ;  or  if  he  be 
simply  cautioned  by  the  magistrate  not  to  say 
anything  against  himself,  any  admission  of 
guilt  afterwards  made  will  be  received  as  a 
voluntary  confession.  More  doubt  may  be 
entertained  as  to  the  law,  if  the  promise  has 
proceeded  from  a  person  of  superior  authority 
— as  a  magistrate-Huid  the  confession  is  after- 
wards made  to  the  inferior  officer ;  because  a 
caution  firom  the  latter  person  might  be  in- 
sufficient to  efibce  the  expectation  of  mercy 
which  had  been  previously  raised  in  the  pri- 
soner's mind." 

The  statement  made  to  the  oonsiable  was 
primd  fa^  receivable  in  evidence,  though 
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the  court  considered  the  more  reasonable  rule 
to  be  that  *^  notwithstanding  the  caution  of 
the  magistrate,  it  is  necessary  to  go  further  in 
the  case  of  a  second  confession,  and  to  inform 
the  party  that  the  first  statement  cannot  be 
used  to  his  prejudice ;  not  merely  to  caution 
him  not  to  say  anything  to  injure  himself. 
I^  after  the  prisoner  has  been  cautioned  and 
his  mind  impressed  with  the  idea  that  his 
prior  statement  cannot  be  used  against  him, 
he  still  thinks  fit  to  confess  again,  the  latter 
declaration  is  receiyable."  But  if  the  Judge 
was  satisfied  that  the  promise  of  favour  made 
by  the  prosecutor  to  the  prisoner  influenced 
him  to  make  the  confession,  which  was  given 
in  eyidence,  and  continued  to  act  upon  his 
mind,  notwithstanding  the  warning  of  the 
coroner,  then  he  was  right  in  telling  the  jury 
to  reject  the  confessions. 


PASSENGERS  BY  RAILWAY. 
Railway  companies  are  considered  fair  game 
in  a  general  way,  but  they  have  their  rights 
like  other  corporations,  and  there  is  an  item 
of  information  with  reference  to  the  potency 
of  the  conditions  on  excursion   and   other 
tickets  which  it  may  be  interesting  to  notice. 
'  The  plaintiff  in  the  case  of  Farewell  v.  Orafid 
Trunh  Railxcay  Company,  decided  in  the  Court 
of  Common  Pleas,  purchased  a  ticket  which 
was  stated  to  be  a  return  ticket  fi*om  Oshawa 
to  Toronto  and  back,  but  it  was  specified 
that  it  was  "good  for  day  of  date  and  fol- 
lowing day  only."    The  plaintiff  proceeded  to 
Toronto  upon  the  ticket,  but  did  not  return 
for  about  six  days  after  the  time  mentioned  on 
the  ticket  had  expired.     He  presented  this 
ticket  to  the  conductor  on  his  return,  who 
however  refused  to  accept  it,  and  upon  the 
plaintiff  refusing  to  pay  his  fare,  the  conductor 
put  him  off  at  the  next  station ;  whereupon 
the  plaintiff  brought  his  action.     The  question 
came  up  on  demurrer  to  the  pleadings  and  the 
court  held  that  the  ticket  constituted  a  valid 
contract  between  the  parties  and  that  the 
terms  of  it  were  binding.    The  bargain  was 
also  thought  to  be  a  reasonable  one  and  not 
prohibited  by  any  law  or  statute.    But  though 
taking  a  ticket  with  an  express  stipulation 
upon  it  has  the  effect  of  making  a  special  con- 
tract between  the  parties,  the  mere  fact  of 
buying  and  using  one  does  not  prove  a  con- 
tract or  duty  that  the  train  will  be  at  the  sta- 
tion at  Dhe  time  the  passenger  expects  it,  or  at 
the  time  a  railway  official  says. it  will  be.  [ 


When  therefore  a  passenger  missed  a  train 
from  incorrect  information  given  him  by  a 
porter  it  was  held  to  be  essential  to  prove  the 
contract  by  a  time  table.  The  ticket  was,  if 
anything,  only  evidence  of  a  part  of  the  con- 
tract, which  should  have  been  completed  by 
the  production  of  the  time  table  in  evidence. 
{Hurst  V.  Oreat  Western  Baihoay  Oompcny, 
13  W.  R  950.) 

The  statute  very  properiy  provides  that  the 
conductor  shall  wear  a  badge  of  his  ofBce 
upon  his  hat  or  cap  and  shall  not  without 
such  badge  be  entitled  to  demand  fare  or 
ticket,  &c.  And  there  is  no  doubt  that  if 
he  (not  wearing  his  badge  of  office)  should 
put  any  person  off  the  cars  for  refusing  to 
pay  fare  &c.,  he,  as  well  as  the  company, 
would  be  guilty  of  trespass.  The  statute 
however  says  nothing  as  to  wearing  the  hat 
or  cap  on  his  head,  or  in  any  other  oonspicoous 
part  of  his  person.  Quare  therefore  as  to 
the  position  of  a  refractory  passenger  if  the 
conductor  should  wear  the  necessary  badge, 
but  keep  his  hat  or  cap  in  his  pocket,  or  turn 
it  inside  out  &c 


DIVISION  COURTS  ACTS,  RULES  AND 
FORMS. 
Mr.  O'Brien's  book  of  practical  and  explana- 
tory notes  on  the  Division  Courts  Acts,  Rules, 
Jbc,  is  completed,  and  is  in  the  hands  of 
the  printer  for  publication.  It  comprises  all 
the  acts  and  portions  of  acts  in  any  way 
affecting  procedure  in  Division  Courts,  or  the 
duties  of  Division  Court  officers;  together 
with  the  Rules  of  practice  and  Forms,  now  we 
believe  out  of  print,  together  with  other  forms 
of  practical  value;  the  whole  being  supple- 
mented with  numerous  notes,  which  will 
doubtless  be  of  great  aid  in  elucidating  and 
eventually  helping  to  settle  the  practice  of 
these  now  important  courts. 


The  efforts  of  the  Lower  Canada  sef  tion  of 
the  House  of  Assembly,  to  carry  us  back  to 
the  "  dark  ages"  of  commerce,  are  admirable 
for  their  persistency,  if  for  nothing  else.  The 
oft  repeated  endeavour  to  limit  the  rate  ot 
interest  upon  money  by  Legislative  enact- 
ment  has  again  been  made.  Experience,  argu- 
ment, and  public  opinion,  seem  equally  to  fail 
in  convincing  a  prejudiced  and  retrogressive 
party.  They  are  even  impervious  to  ridicule. 
We  cannot  but  think  that  the  common  sense 
of  the  House  will  again  prevail. 
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MAGISTBATES,  MUNICIPAI.  ft 
COMMON  SCHOOL  LAW. 

N0TE3  OP  NEW  DECISIONS  AND  LEADING 
GASES. 

Nsw  TAals  nv  Ckiminal  Casis. — It  is  not 
deetr&ble  to  grant  rulea  ntn  for  new  trials  in 
criminal  eases  wliere  there  is  no  probability  of 
their  being  made  absolute,  inssmnch  as  it  is 
cftlenlated  to  excite  expeotations  not  likely  to  be 
realiied,  and  to  raise  doubts  as  to  the  prompt- 
ness and  certainty  of  panishment  {The  Queen 
i.rmiU,  16U.  C.  C.  P.  468.) 


Masslauohtbs — Mastsk  Aim  sbrtant — Pbo- 

TIDIHO  ISSUFFIOiaXT   FOOD   AMD   LODQIHO — DoMI- 

nos  AKB  covTBOL— Moral  bbst&aint — Dtuso 
nscLABATioit — Eyidkncb. — Upon  an  indictment 
for  manslanghter  it  appeared  that  the  deceased 
was  a  person  of  weak  intellect,  and  that  at  a  time 
when  she  was  yery  bad,  bat  when  there  was  no 
evidence  that  she  was  under  the  impression  of 
Impending  death,  she  made  a  statement  to  a  wit- 
ness, which,  two  honrs  afterwards,  he  took  down 
in  writing,  putting  questions  to  the  deceased  as 
he  wrote,  and  that  upon  reading  it  oyer  to  her 
on  the  same  night  she  made  no  observation.  At 
ei^t  o'clock  on  the  night  following,  when  she 
knew  she  was  dying,  the  statement  was  read  OTer 
to  her  by  another  witness,  who  made  observa- 
tions as  he  went  on,  and  pnt  questions  to  the 
deceased  from  the  statement,  sometimes  in  a 
leading  form,  all  of  which  she  answered.  Upon 
being  asked  why  she  did  not  run  away,  she  said 
her  mistress  locked  the  door,  and  with  that  ex- 
ception made  no  alteration  in  the  statement  pre- 
viously taken  down.  Upon  objection  for  the 
prisoner  that  the  statement  above  could  not  be 
read  in  evidence,  upon  the  ground  that  it  was 
Dot  voluntary,  but  in  answer  to  leading  questions 
and  was  improperly  obtained. 

Hddj  that  the  question  whether  a  dying  decla- 
ration ia  admissible,  is  for  the  consideration  of 
tke  judge  who  tries  the  case,  but  that  the  weight 
of  it,  is  for  the  jury,  and  that  the  above  was  pro- 
perly admitted. 

The  case  for  the  prosecution  was  that  the  de~ 
eeaaed,  being  the  domestic  servant  of  the  prisoner, 
Tho  kept  a  lodging-hou^e,  had  died  in  conse- 
quence of  insufficient  food  and  unwholesome  lodg- 
ing provided  for  her  by  the  prisoner,  or  of  the 
eonbined  effect  of  those  things,  and  a  course  of 
ill-treatment. 

It  appeared  upon  the  evidence  'tiiat  the  de- 
ceased was  a  person  of  low  intellect,  and  who  had 
lived  for  about  eighteen  months  in  the.service  of 
the  prisoner ;  that  during  the  whole  of  that  time 
fibe  had  been  very  cruelly  treated,  badly  lodged, 


and  badly  fed  by  the  prisoner;  that  on  the  21  st 
of  February,  1866,  she  had  been  taken  to  her 
aunt's  by  a  person  who  was  not  called  as  a  wit- 
ness, and  had  died  in  the  workhouse  on  the  27tb 
of  the  same  month  from  the  effects  of  Insufficient 
nourishment.  But  it  also  appeared  that  she  was 
twenty-three  years  of  age  when  she  entered  the 
prisoner's  service ;  that  she  had  acted  rationally 
as  a  servant,  and  had  occasionally  gone  out  on 
errands ;  that  in  August  her  aunt  had  given  the 
prisoner  warning  for  her,  but  that,  upon  the 
prisoner  saying  that  she  had  agreed  to  stay  on, 
her  mother  and  aunt  had  allowed  her  to  do  so ; 
that  she  was  about,  and  opened  the  door  to  a  wit- 
ness on  the  18th  of  February,  and  that  when  she 
came  to  her  aunt's  on  the  21  st  February  she  was 
on  foot. 

The  judge,  in  summing  up,  drew  the  attention 
of  the  jury  to  the  distinction  between  the  cases 
of  children,  apprentices,  and  lunatics,  under  the 
care  of  persons  bound  to  provide  for  them,  and 
the  case  of  a  servant  of  full  age,  and  directed 
them  that  if  they  were  satisfied  upon  the  evidence 
that  the  prisoner  had  culpably  neglected  to  sup- 
ply suffident  food  and  lodging  to  the  deceased 
during  a  time  when,  being  in  the  prisoner's  ser- 
vioe,  she  was  reduced  to  such  an  enfeebled  state 
of  body  and  mind  as  to  be  helpless,  or  was  under 
the  dominion  and  restraint  of  the  prisoner  and 
unable  to  withdraw  herself  from  her  control,  and 
that  her  death  was  caused  or  accelerated  by  such 
neglect,  they  might  find  her  guilty. 

Held,  that  the  direction  was  right ;  bat  that 
the  conviction  must  be  quashed,  for  that  it  ap- 
peared that  the  proximate  cause  of  the  death  of 
the  deceased,  for  which  only  the  prisoner  on  this 
indictment  would  be  responsible,  was  the  insuffi- 
cient supply  of  food,  and  that  the  prisoner  was 
not  criminally  responsible  for  that,  as  there  was 
no  sufficient  evidence  that  the  deceased  had  lost 
the  exercise  of  her  free  will,  and  was  unable  to 
withdraw  herself  fh)m  her  mistress's  dominion 
and  control.  (Reff,  v.  Charlotte  Smith,  18  W.  R. 
816.) 

JUSTIOI   OF   TRB    PbaOB— COB.    StATS.    U.  C, 

OH.  124,  SBOs.  1,  2— Plxadibo.— Is  an  action 
against  a  justice  of  the  peace  for  a  penalty  for 
not  returning  a  conviction  to  the  Quarter  Ses- 
sions, it  is  no  objection  to  the  declaration  that 
the  plaintiff  sues  for  the  Receiver  General,  and 
not  for  her  Migesty  the  Queen,  inasmuch  as 
suing  for  a  penalty  for  the  Receiver  General,  for 
the  public  uses  of  the  prorince,  is  in  fact  suing 
for  the  Queen.  Besides  Con.  Stats.  U.  C.  ch. 
124,  authorise  a  party  to  sue  qui  tarn  for  the 
Receiver  General.  Held,  also,  that  the  defend* 
ant,  having  actually  convicted  and  imposed  a 
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fine,  could  sot  except  to  the  deolAration  on  the 
ground  that  it  did  not  show  that  he  had  jariedio- 
tion  to  oonTiot  It  is  not  neeoBaairy,  in  aTerring 
a  conviction,  to  shew  that  the  oomplainant  pray- 
ed  the  juttioe  to  prooeed  Bnmmarilj.  {Baghy 
qui  tarn.  t.  Curtia,  16  U.  C.  C.  P.  886.) 

AdvAROI  UHDIB  COH.  If  UN.  LOAM  FiJin>  AOT — 

DisoHABoa  Of  Railway  ST00KHOu»aa  bt  Act 

OF  PaBLIAXBHT — COMSBQUBVT  OLAOI  rOB  BOUIT- 

ABLB  BBLiBF.— Where  a  township  manieipaUtj 
adTaneed  a  large  torn  of  money  to  a  railway 
company,  under  the  proyisionB  of  the  ConBoU«> 
dated  Municipal  Loan  Fund  Aot,  and  eome  of 
the  stookholders  of  theoompany  were  afterwards 
released  from  their  liability  by  an  act  of  the 
Legislature,  passed  nearly  eighteen  months  after 
the  works  on  the  road  were  stopped  for  want  of 
fands,  and  new  companies  were  formed  under 
that  and  subsequent  acts  of  the  Legislature, 
which  released  the  new  corporations  from  the 
construction  of  the  original  line  of  road,  until 
a  new  line  had  been  construoted,  and  it  appeal- 
ed that  there  was  no  immediate  prospect  of  such 
»  result  Heid,  rerersing  the  judgment  of  the 
court  below,  that  the  munioipali^  was  not 
released  from  their  liability  to  the  Grown.  (V* 
C.  Spragge  duseniimte,)  {Norwich  T.  Attorney 
General,  2  £.  &  A.  Rep.  641.) 


SIMPLE  CONTBACTS  A;  AFFAIBS 
OF  EVEBY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 
Railway  CoicpAinr  ~  Ookpbnsation  roB  am 
injubt—Equztablb  vbaud. —  A  tradesman  and 
his  wife  were  passengers  by  an  excursion  train 
to  whioh  an  accident  occurred,  and  they  reoeired 
ii^ury  and  were  attended  by  a  surgeon,  and  two 
others  employed  by  the  company,  and  they  ac- 
cepted and  signed  a  receipt  for  £16  as  compen- 
sation, but  subsequently  brought  an  action  for 
£1,700,  to  which  the  company  pleaded  not 
guilty  and  set  up  the  receipt  The  plaintiflb 
then  filed  a  bill  alleging  a  flrand,  by  whioh  they 
were  induced  to  accept  the  £16,  and  asking  a 
declaration  that,  under  the  oireumstanees,  the 
payment  was  not  a  full  oompensation,  and  to 
restrain  the  company  from  relying  on  the  plea  of 
the  receipt  A  demurrer  to  this  bill  was  OTor- 
rnled.  {Stewart  t.  The  Great  Weetem  Railway 
Company  and  Saundtre,  18  W.  R.  886.) 

DAMAai?— CONTBAOT    OF    8ALB.— The    lOSS  Of 

profit  on  a  re-sale  cannot  be  taken  into  calcula- 
tion in  estimating  the  damages  whioh  the  original 


Tender  is  liable  to  pay  for  non-deUvefy ;  although 
the  original  oontraet  was  a  oontract  for  "  forward 
deliTery,"  and,  in  the  .place  where  it  was  made 
sueh  purchasers  are  commonly  followed  by  a  re- 
sale, and  are  made  with  that  yiew,  and  althoagh 
such  a  re-sale  has  been  actually  mad|p before  the 
breach  of  the  original  contract  by  non-detiTery. 
(  WiUiamt  t.  Reynold*,  18  W.  R.  940  ) 


Railway— CoiTTBTAXOB  ov  Passbvqbbs— Lu- 

BILITY  FOB  PUHCTUALITY  OF  TBAIKS— ETIDnCI 
OF  OONTBACT  OB  DUTY— TiMB  TABLB — TiCKBT.— 

The  Great  Western  Railway  Company's  line  ex- 
tends f^om  C.  to  G.,  and  from  G.  to  N.  the  line 
belongs  to  other  companies.  By  arrangements 
with  these  companies  the  Great  Western  Railway 
Company  issues  tickets  from  C.  to  N.  The  plain- 
tiff took  a  ticket  from  C.  to  N.,  and  he  and 
another  person  stated  in  eyidence  that  they  knew 
that  the  train  ought  to  start  from  C.  at  4.84,  and 
arrlTC  at  G.  at  7.80,  in  whioh  case  the  plaintiff 
would  have  gone  by  the  8.17  trun  from  G.  to  N. 
The  plaintiff  was  told  by  the  station-maater  when 
he  took  his  ticket  that  he  would  go  through  to 
N.  by  the  train  about  to  start,  and  he  was  also 
told  afterwards  by  a  porter  that  the  train  shoold 
start  at  4.84.  The  train,  owing  to  a  break 
down,  was  late  at  C,  and  in  consequence  the 
plaintiff  missed  the  8.17  train  firom  G. ;  and  he 
could  not  proceed  from  thence  to  N.  till  the  8.17 
train  next  day,  and  incurred  Tarions  expenses 
and  losses,  for  which  he  brought  this  action. 
The  ticket  was  put  in  OTidence  on  the  part  of 
the  plaintiff,  but  the  defendants'  train  bill  was 
not.  No  OTidence  was  giYon  on  the  part  of  the 
defendants.  Held,  that  the  plaintiff  could  not 
recoFcr,  as  there  was  no  eyidence  of  any  breach 
of  contract  or  duty  on  the  part  of  the  defend- 
ants. {Huret  T.  The  Cheat  Weetem  Railway 
Company,  18  W.  R.  960.) 


TbADB  MABK— InFBINOBXBNT— FaLBB  KBPBl- 
8BHTATI0BS — CoLOUBABLB  IMITATXOB — PbOPCBTT 

IK  Tbadb  MABK.— The  Court  of  Chanoery  will 
not  protect  a  person  in  the  use  of  a  trade  mark 
which  contains  fklse  or  misleading  representa- 
tions conoeming  the  character  of  the  goods  to 
which  it  is  applied. 

Accordingly,  where  the  purchasers  of  a  manu- 
facturing business,  and  of  the  right  to  use  a 
trade  mark,  adopted  and  continued  the  use  of 
such  trade  mark,  which  contained  the  name  of 
the  firm  fh>m  whom  they  purchased,  and  state- 
ments and  representations  which  had  ceased  to 
be  true  as  regarded  the  article  they  manufactured. 
Held,  that  they  were  not  entitied  to  relief  against 
an  infiringment  of  such  trade  mark. 
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ObMnraUons  m  to  the  meaning  of  the  ezpree- 
non  "  propertj"  in  a  trade  mark,  and  as  to  what 
amoiuti  to  a  oolonrable  imitation  of  a  trade 
nurk.  (l^miker  Cloth  Co.  t.  Amtriean  Leatk^ 
Cloth  Co.,  18  W.  R.  878.) 


UFPSB  CAITADA  BEFOHT8. 


QUBEITS  BENCH. 


(S^arttdbfC.  Baaonov,  te|,  Q.0«  JU^orier  IcthtOamL) 
MaSOX  T.  MOBGiJI. 
^  Seiader—ltiohl  of  toibe  or  owner  to  rtoover*^Cknenl 

EM^—tMrminti  tb*  Jadgnsnt  of  fh*  Comity  Oourt,  aii4 
Bkuktoek  T.  JfOMim,  3  0.  P.  84,— tlut  trwpm  li  main. 
tiimihtoHifcmtbtowMrflf  aboil  watehhMbrokwi  to- 
tothopUntirft  doM,  md  tbm  ldU«d  hta  iMm.  (Mm- 
dwt  not  baing  prarat  or  Kwwn  of  th«  act 

BeU,  tloi,  thmt  open  •  amnt  in  cm»,  alkglDg  dofeodant's 
kK>»led«iof  the  b«U*B  Tidow  froMiislty.  th*  faet  that 
be  hMl  at  oBO*  adapted  tJUi  U»  bidl  hMl  doM  thsk^vT, 
■ad  ofE^vd  tha  plalnOfT  $10,  waa  properlj  Rnboaiktad  to 
ibe  jury  aa  arSdanoa  of  rach  knowladga,  with  a  cantioii, 
kovwar.aataiUwdglitiaainnaauuT.  Jfcvyoa,  2  O. 

Tba  mm  waa  in  tha  plalQtliri  flaU  at  tha  tkM  of  tba  aeel* 
ieat,  and  bad  bami  pat  tbfera  by  hla  ibther,  wbo  aald  ha 
bMlgltan  U  to  tha  plaiatUt  Santala,  thai  tha  right  of 
Vnpeity  waa  Immatarlal,  aa  tha  datedant,  aran  If  only  • 
Mm.  oovM  raoorar  Its  Talna  agalnat  a  wroog<doer. 
Thcplaiotfir  haTinc  dadavad  ta  ana  oowit  Iba  aataring  hli 
rl««,and  than  daatroytng  bia  inara.and  In  tha  othar  la 
em  far  kaaptag  tha  ball,  knowing  hit  liea,  4g.^  and  hav- 
.  iof raoorardaganarml Tardkt, Be<rf,thatha waanotbonnd 
todaec  apon  wkldi  ooant  to  taka  bia  ▼ardlat  Bache  ▼. 
4fiiM^  U  q  F.  »1,  la— rbad  wpoa. 

[Q.B.,H.T.,28Tl0b] 

Appeal  from  the  County  Covt  of  the  United 
C<rrati«fl  of  York  and  Peel. 

Tb«  declatation  oonlained  two  counts. 

Fnt  eMuU.— For  that  the  said  defendant  broke 
tfid  entered  »  certain  elose  of  the  plainiitr,  oall- 
ed  and  known  as  lot  81,  in  the  8rd  concession  of 
the  township  of  Searboro*,  in  the  County  of 
Totk,  ud  then  and  there,  with  a  certain  bull  of 
tbe  defendant,  tore  np,  damaged,  and  spoiled  the 
tirthand  soil  of  the  said  olose,  and  also  then 
nd  there  with  the  said  ball  ont,  gored,  wonnded, 
nd  killed  direra^  to  wit,  two  horses  of  the  plain- 
tiff, then  and  there  found  and  being  quietly  de- 
PMtnring  in  the  plaintilTs  said  close,  and  other 
vrtngs  did,  to  the  plMntifTs  damage. 

Stcond  count. — ^And  whereas  also  the  defendant 
vroBgfally  kepi  a  oertain  bull  of  afleroe,  wicked, 
udmisehievous  nature ;  and  the  said  bull,  whilst 
the  defendant  so  kept  the  same,  attacked,  gored, 
cut  and  wounded  two  horses  of  the  plainltiff 
vbereby  the  said  horses  became  siek,  sore,  lame, 
ttd  dieordered,  and  one  of  the  said  horses  by 
•eus  thereof  died,  and  the  plaintiif  was  put  to 
P«ftt  expense  and  loss  in  earing  and  taking  oare 
tf  the  other  of  said  horses. 
/^«.— 1.  To  the  first  count,  not  guilty ;  2. 

"o  the  first  eovnt,  that  he  did  what  is  complained 

^  by  tbe  plaintiff's  leave ;  8.    To  the  seoond 

»«at,  not  guilty. 
At  the  trial  the  defendant  was  allowed  to  add 

*  P^ea  denying  the  plaintiiTs  property.     The 
I     <^denoe  shewed  olearly  that  the  injury  oom- 

^>aed  of  was  done  by  the  defendants'  bull, 

vbifih  hid  got  into  the  plaintiff's  field,  as  it  was 


alleged,  by  defects  In  the  defendant's  fence.  It 
was  proTed  that  the  defendant  more  than  onoe 
admitted  that  he  had  no  doubt  his  bull  had  com- 
mitted the  injury,  and  that  he  had  offered  the 
plaintiff  $10.  He  mentioned  this  offer  to  a 
magistrate  who  was  endeaTonring  to  effect  a 
setttement  between  them,  and  said  he  would 
haTO  done  more  if  it  had  not  been  for  a  sum* 
mons  he  had  in  his  hand.  The  only  eTidence  as 
to  property  was  giren  by  the  plaintiff's  father, 
who  said,  **I  gave  the  mare  to  tbe  plaintiff:  I 
left  her  with  three  others  on  the  plaintiff's  place : 
I  told  the  plaintiff  that  when  the  mare  foaled,  if 
she  turned  ont  a  good  mare,  I  would  giro  it  to 
him.  That  was  all  that  took  place  about  giring 
the  mare  to  the  plsintiff. " 

A  Terdiot  haTing  been  found  for  the  plaintiff, 
a  rule  nitt  was  obtained  for  a  new  trial,  or  to 
arrest  the  judgment,  which,  aAer  argument,  was 
difloharged.  The  objections  taken,  and  the  points 
decided,  are  fally  stated  in  the  following  judg- 
ment given  in  the  court  below. 

HAnaisos,  Co.  J. — This  was  an  action  for  the 
loss  of  a  mare  which  was  in  the  plaintiff's  field, 
and  which  was  gored  by  defendant's  bull,  which 
broke  into  the  field  from  the  defendant's  close,  as 
was  alleged,  feom  defect  of  fenoes.  The  declara- 
tion contained  two  counts.  1st,  a  count  in  tres- 
pass qu€tre  elautum  /regit,  allegiog  the  iojary  to 
the  mare  as  damage ;  and  2nd,  a  count  in  case, 
alleging  a  scienter  by  defendant  At  the  trial  it 
was  oontended  that  no  aoUon  was  maintainable 
on  the  first  count,  because  trespass  would  not 
lie,  and  the  case  of  Beekwith  ▼.  Shoredike  (4. 
Burr.  2092)  was  relied  on ;  and  that  tbe  action 
in  the  seoond  count  fiuled,  beoause  there  was  no 
sufficient  proof  of  adenter  by  the  defendant.  A 
further  issue  was  rdsed  that  there  was  no  proof 
that  the  mare  was  the  property  of  the  plaintiff, 
as  affecting  the  damage  on  the  first  count,  and 
the  gist  of  the  action  on  the  second. 

I  oTormled  the  objection  that  trespass  was 
not  maintainable,  and  so  directed  the  jury ;  but 
as  there  might  be  said  to  be  some  ambiguity  in 
the  OTidence  on  the  question  of  property,  I  al- 
lowed a  plea  denying  the  plaintiff's  property  to 
be  put  on  tbe  record^  and  left  that  question,  as 
well  as  the  question  of  icitnter,  to  the  jury,  who 
found  for  the  plaintiff  on  both  counts.  The 
plaintiff  had  refused  to  elect  on  which  of  the 
two  counts  he  would  take  the  verdict,  as  it  was 
objected  he  was  bound  to  do  by  the  defendant. 

On  the  motion  in  term  the  same  objections 
were  urged,  and  were  those  only  relied  on.  On 
the  first  point  I  thought  I  was  bound  by  the 
decision  in  Blaekloek  ▼.  MilUkan,  (8  C.  P.  84,) 
and  the  oases  there  cited,  to  hold  that  trespass 
was  maintoinable  in  the  present  case,  and  that 
the  oase  in  Burrow  was  not  an  authority  against 
the  position.  I  ought  to  mention  that  I  found 
that  the  doctrine  held  by  Mr.  Chief  Justice  Ma- 
oaulay  appeared  to  be  recognised  in  most  of  the 
text  writers  on  the  subject  I  oonsider,  there- 
fore, that  the  plaintiff  had  a  right  of  action  on 
the  first  count 

As  regards  the  second  point,  I  had  the  case  of 
Thomat  T.  Morgan  (2  C.  M.  ft  R.  496)  before  me 
when  I  charged  the  jury.  I  told  them  that  the 
prompt  and  direct  admission  by  the  defendant 
that  his  bull  had  done  the  injury,  and  his  offer 
of  recompense,  were  proper  OTidence  for  them 
to  consider  whether  the  defendant  knew  anything 
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of  the  propensity  of  the  animal,  and  I  aooom- 
panied  that  statement  with  the  strong  obserfa- 
tion  mentioned  in  that  oase,  although  the  admis- 
sion in  the  present  oase  appears  to  be  much 
stronger  than  that  in  7%om(u  ▼.  Morgan,  I 
thought,  therefore,  the  jury  having  found  for 
the  plaintiff,  he  was  entitled  to  retain  his  verdict 
on  the  second  count. 

As  to  the  third  point,  the  plaintiff's  property 
in  the  mare,  the  defendant  relied  on  the  expres- 
sions of  the  father  of  the  plaintiff,  who  was 
called  as  witness.  He  said  he  gave  the  mare  to 
plaintiff,  and  in  cross-examination  he  said,  **  when 
the  mare  was  foaled,  he  had  said  he  would  give 
her  if  she  turned  out  well,  and  that  was  all  that 
took  place."  This  might  be  equivocal,  and  so  I 
thought  it  a  proper  question  for  the  jury.  They 
appeared  to  think  that  as  the  plaintiff  had  the 
mare  at  three  years  old  in  his  own  field,  the 
expressions  used  had  reference  to  a  promise  to 
give,  made  when  the  mareVas  a  colt,  which  had 
been  subsequently  carried  into  effect;  and  hav- 
ing found  for  the  plaintiff  on  this  point,  I  had 
no  reason  to  be  dissatisfied  with  the  finding. 

On  the  fourth  point,  whether  the  plaintiff  was 
bound  to  elect  one  of  the  two  counts,  if  my  con- 
clusions be  correct,  he  had  a  good  cause  of  action 
on  both,  and  technically  they  were  distinct,  the 
one  for  an  injury  to  his  close,  with  a  damage  to 
bis  personal  property,  and  the  other  for  a  dis- 
tinct injury  to  the  latter.  Substantially,  per- 
haps, there  was  only  one  wrong  complained  of, 
but  then  the  plaintiff  only  got  damage  in  respect 
of  that,  and  so  I  could  see  no  objection  to  the 
finding  a  general  verdict  on  both  counts,  as  would 
have  been  the  case  if  either  of  the  two  counts 
bad  not  been  for  any  cause  maintainable,  in 
which  case,  of  course,  there  should  have  been  a 
new  triaU 

I  therefore,  upon  the  whole  case,  discharged 
the  rule  niii  for  a  new  trial. 

From  this  judgment  the  defendant  appealed, 
-on  the  following  grounds : 

(lb  be  coniinuitL) 


COMMON  PLEAS. 


(Reported  by  S.  J.  YAirKouQinrET,  Eiq.,  M.A.,  BarriMtr^Lt 
Law,  R^porUr  to  the  Oourt.) 

The  Chibv  Supbuintendant  of  Education 

IN   EE    Hooa  V.    ROGBBS. 

School  TrtuUa—BAoer  to  levy  tchool  raitat  any  Mum. 
Under  the  acts  relating  to  eommcn  fchools,  lehool  tnute«a 
niay  ai  any  time  Impoee  and  Ictj  a  rate  for  school  pur* 
pof  09 :  they  are  not  bound  to  wait  until  a  copy  of  the  rerised 
aMseMineut  roll  for  the  particular  year  has  been  traniimlt< 
ted  to  the  clerk  of  the  municipality,  but  may  and  can  only 
Ube  the  existing  revised  assessment  roll. 

[O.P.,E.T.,1866.] 

This  was  an  appeal  from  a  judgment  of  the 
Ju<]ge  of  the  Fourth  Division  Court  of  the  county 
of  Qrey.  The  action  was  trespass  against  the 
defendant,  a  collector  of  school  rates  for  Union 
school  section  number  one,  in  the  township  of 
fit.  Vincent,  for  unlawfully  seizing  and  detaining 
a  horse,  the  property  of  the  plaintiff.  The  war- 
rant under  which  the  seizure  took  place  was 
under  the  seal  of  the  corporation  of  the  school 
trustees  of  Union  school  section  number  one,  in 
the  said  township  of  St.  Vincent.  It  was  dated 
February  22,   1864.     Annexed  to  the  warrant 


was  a  rate  bill  or  list  taken  firom  the  assessment 
roll  of  St.  Vincent  for  the  year  1868,  dated  Feb- 
ruary 20,  1864,  but  endorsed,  Rate  bill  1863. 
Plaintiff  refused  to  pay  the  rate,  whereupon  de- 
fendant seized  the  horse  upon  the  premises 
assessed.  About  four  or  five  days  afterwards, 
plaintiff  paid  the  amount  for  which  he  had  been 
assessed,  and  the  horse  was  restored  to  him. 
The  learned  judge  held  that  the  trustees  ougbt 
to  have  waited  for  the  making  and  completion  of 
the  assessment  roll  for  1864,  before  issuing  their 
warrant  to  the  collector  to  levy  the  rate,  and 
that  the  collector  receiving  in  February  a  war- 
rant for  the  collection  of  such  a  rate  bped  upoa 
the  assessment  roll  for  1868,  the  year  preceding, 
was  not  legally  authorized  to  execute  such  war- 
rant ;  that  the  only  roll  which  a  township  col- 
lector is  authorised  to  receive  and  act  upon  is  the 
roll  made  np,  finally  revised  and  certified,  and 
delivered  to  him  on  or  before  the  1st  October  m 
the  year  in  and  for  which  the  taxes  mentioned  in 
the  roll  are  to  be  collected,  and  the  collector's 
power  under  his  roll  ceases  on  the  14th  Decem- 
ber following,  unless  prolonged  by  express  by- 
law or  resolution  of  the  county  oouneil;  and 
that  a  school  collector  has  no  greater  power 
than  a  township  collector,  and  must  proceed 
under  the  same  restrictions  as  to  time  and  aa- 
thority  in  the  exercise  of  his  duties.  He  there- 
tore  directed  a  verdict  for  plaintiff. 

From  this  judgment  the  Chief  Superintendent 
of  Education  in  Upper  Canada  appealed.  The 
case  was  first  set  down  in  the  paper  in  Michael- 
mas term  last,  when  Hod^im  appeared  for  the 
appellant,  and  cited  Con.  Stats.  U.  C,  ch.  64,  , 
sec.  27,  sub-sees.  2,  11,  20;  sees.  88,  109,  125;  * 
Craigy.  Rankin,  18  U.  C.C.  P.  186;  Venc€r.Ku^, 
21  U.  C.  Q  B.  187  ;  McMillan  v.  Mankin,  19  U.  C. 
Q.  B.  866,  OUliet^Y.  Wood,  IS  U.  0.  Q.  B.  857; 
Chief  Superintendent  of  Schools  re  McLean  v.  Far^ 
rell,  21  U.  C.  Q.  B.  441 ;  Doe  v.  McRae,  12  U.  C. 
Q.  B.  626;  Doe  re  MeOiU  ^  Jackson,  14  U.  C. 
Q.  B.  118 ;  Spry  v.  Mumby,  11  U.  0.  C.  P.  285. 

On  a  subsequent  day  during  the  same  term, 
Z>.  A.  Sampson  appeared  for  the  respondent,  and 
the  case  was  on  his  application  allowed  to  stand 
over  till  the  following  (Hilary)  term  when  be 
again  appeared,  and  cited  Timon  v.  Stubbs,  1  U. 
C.  Q.  B.  847 ;  Rob.  &  H»8.  Dig.  "  Notice  of  Ac- 
tion." JIaight  V.  BaUard,  2  U.  C.  Q.  B.  29; 
Donaldson  v.  Haley,  18  U.  C.  C.  P.  81 ;  Brass  y, 
Euber,  18  U;  C.  Q.  B.  282 ;  Dunwieh  v.  Me  Beth, 
4  U.  C.  C.  P.  228 ;  WiUon  v.  Thompson,  9  U.  C. 
C.  P.  864 ;  Con.  Stats.  U.  C,  ch.  64,  sees.  10, 16, 
sub-sees.  4,  84 ;'  ch.  49,  sec.  18. 

Eodffins,  contra,  cited  Netcbury  v.  Stevens,  16 
U.  C.  Q.  B.  65. 

J.  Wilson,  J.,  delivered  the  judgment  of  tie 
court 

The  sole  question  in  this  «»se  is,  whether 
school  trustees  have  authority  in  any  year,  before 
a  copy  of  the  revised  assessment  roll  of  that  year 
has  been  transmitted  to  the  clerk  of  the  munici- 
pality, to  impose  and  levy  a  rate  for  school  pur- 
poses, upon  the  assessment  roll  of  the  preceding 
year. 

The  learned  judge  in  tbe  oourt  below  has  taken 
great  pains  to  review  the  common  school  acts  in 
his  judgment,  but  with  great  deference  to  his 
opinion,  we  have  been  unable  to  adopt  his  con* 
elusions. 
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We  think  the  error  into  which  he  fell  arose 
from  mtking  the  analogy  between  municipalities 
&od  troBteeB,  and  township  collectors  and  collec- 
tors under  warrants  of  trustees  identical,  thus 
restrietiog  the  Common  school  acts  by  acts  not 
necessarily  affecting  them. 

It  ia  clear  that  school  trustees  may  themseWea 
or  throogh  the  intervention  of  the  municipality, 
provide  for  the  salaries  of  teachers  und  all  other 
expenses  of  the  echool,  in  such  a  manner  as  may 
be  desired  by  a  majority  of  the  freeholders  and 
boBseholders  of  the  section  at  their  annual  meet- 
ing, and  shall  levy  by  assessment  upon  taxable 
property  in  the  section  such  sums  as  may  be  re- 
qoired;  Aid  should  the  sums  thus  provided  be 
imnfficient,  they  may  assess  and  collect  any  ad- 
ditional rate  for  the  purpose;  and  that  any 
school  rate  imposed  by  trustees  may  be  made 
ptjable  monthly,  quarterly,  half-yearly  or  year- 
ly, u  they  may  think  expedient. 

M&ny  of  the  requirements  of  a  school  admit  of 
DO  delay.  The  peculiar  provisions  respecting 
teachers  demand  great  promptness  in  the  pay- 
ment of  their  salaries :  repairs  to  school  houses 
mvst  be  made  when  required.  These  may  be 
sodden  and  unexpected.  To  oblige  trustees,  or 
those  entitled  to  payment,  to  wait  till  the  rolls  of 
the  jear  were  made  up,  would  be  productive  of 
great  ioeonvenience,  and  if  the  law  had  been  less 
eleir  than  it  is,  we  should  not  have  felt  justified 
in  patting  a  stop  to  a  practice  which  has,  we 
learn,  hitherto  obtained,  unless  on  grounds  ad- 
mitting of  no  doubt 

The  generol  principle  is,  that  levies  for  muni- 
eipal  purposes  shall  be  made  upon  the  revised 
•siessmeot  of  the  year  in  which  they  are  made. 
It  is  true  that  odc  rate  for  the  year  is  only 
itruek  by  the  municipal  authorities ;  but  suppose 
i  iheriff  got  an  execution  either  at  the  suit  of 
the  crown  or  of  a  municipality  in  the  month  of 
Jaooary,  would  he  be  justified  in  delaying  to 
leTj  until  the  revised  asseesment  roll  of  that  year 
vu  completed,  and  a  certified  copy  given  to  the 
municipality  T 

So  if  the  requirements  of  a  school  section  cre- 
ated a  necessity  for  levying  a  rate,  would  the 
tnutees  be  excused  from  performing  their  duty 
bj  saying  we  must  i^ait  till  the  assessment  roll 
of  the  jear  is  completed  before  we  can  act  f  The 
obrioua  answer  would  be,  there  is  the  last  revised 
tsessment  roll ;  it  is  STailable  for  all  purposes 
UDtil  the  new  one  is  made. 

On  reading  the  86th  section  we  find  that  no 
tovDfihip  council  shall  levy  and  collect  in  any 
Kctloa  daring  one  year  more  than  one  school 
■ection  rate,  except  for  the  purchase  of  a  school 
•iie  or  the  erection  of  a  school  house,  and  no 
council  shall  give  effect  to  any  application  of 
trustees  for  the  levying  or  collecting  of  rates  for 
^ool  porposes  unless  they  make  the  applica- 
tion to  sach  council  at  or  before  its  meeting  in 
August  of  the  year  in  which  such  application  is 
made. 

But  the  12th  sub-seo.  of  sec.  27  authorises  the 
"chooj  trustees  to  employ  their  own  lawful  au- 
thority as  they  may  judge  expedient  for  the  levy- 
ing and  collecting  by  rate  all  sums  for  the  sup- 
port of  their  school,  for  the  purchase  of  school 
fites,  and  the  erection  of  school  houses,  and  for 
ill  other  purposes  authorised  by  the  act  to  be 
eollected. 


It  is  to  be  noted,  that  the  legiRlature  did  not 
confer  on  the  trustees  the  power  to  apply  to  the 
township  council  at  any  time  they  chose  to  levy 
rates;  but  at  or  before  its  meeting  in  August, 
and  then  only  for  one  rate,  exoept  /or  the  pur- 
chase  of  a  tite,  or  the  erection  of  a  tchool  house. 
Suppose  a  second  rate  for  a  site  or  a  school  house 
were  applied  for  in  a  part  of  the  year  from 
January  to  August,  would  not  the  council  be 
bound  to  levy  it?  Daring  this  period  there 
would  be  but  the  existing  roll  to  use  for  the  as- 
sessing of  this  rate. 

The  restriction  to  one  rate,  and  the  exceptions 
in  regard  to  the  rates  authorised  to  be  levied  by 
the  municipality  for  school  purposes,  lead  us  to 
infer  that  when  the  trustees  chose  to  exercise 
their  own  authority  to  levy,  they  were  not  re- 
stricted, and  might  levy  oftener  than  once  for  the 
payment  of  teachers,  and  for  the  other  purposes 
mentioned  in  the  27th  section. 

In  the  case  of  an  arbitration  between  the  trus- 
tees and  a  teacher,  the  arbitrators  may  levy,  but 
the  trustees  are  bound  to  do  so ;  for  by  the  23 
Vio.  cap.  49,  in  case  they  wilfully  refuse  or  neg- 
lect, for  one  month  after  publication  of  award,  to 
comply  with  or  give  effect  to  the  award,  they 
shall  be  held  personally  responsible  for  the 
amount  awarded,  which  may  be  enforced  against 
them  individually  by  the  warrant  of  the  arbitra- 
tors. Bat  if  they  are  thus  bound  at  any  time  to 
exercise  their  power  to  levy,  it  must  necessarily 
be  done  upon  the  existing  assessment  roll.  None 
of  the  authorities  cited  touch  this  question  as 
raised ;  but  looking  at  the  scope  of  the  acts 
relating  to  common  schools,  the  duties  imposed 
upon  trustees,  the  exigencies  of  schools,  and  the 
powers  conferred  upon  trustees  to  levy  rates,  we 
are  of  opinion  that  trustees  are  not  restricted  to 
making  one  levy,  but  may  levy  at  any  time  as 
need  requires  it ;  and  may  use,  and  can  only  use, 
the  last  existing  revised  assessment  roll  for  im- 
posing the  required  rate.  The  appeal  will  there- 
fore be  allowed. 

Appeal  allowed. 


COMMON  LAW  CHAMBERS. 


{Btported by  Robt.  A.  Hauusom,  Esc)^  BarriMteraUaw.) 
In  RB  Andrbw  Smith. 

Ctmadian  Foreign  BnUslnwU  ActfTSVie.  cop.  2— At/TIc^ey 
of  warratUr—nwen  of  police  magistrates. 

Bdd^  lit.  That  a  warraot  of  eommitraent  on  a  e->nrlction 
had  befor*  a  pnllo*  magistrate  fur  the  toirn  of  Chatham, 
In  Upper  Canada,  under  the  recent  KUta'e  28  Vie.  cap.  2, 
arerring  that  on  a  day  named,  "at  the  to«m  of  Chatham, 
in  Mid  county,  he  the  uld  Andrew  Smith  did  attempt  to 
procure  A.  B.  to  enlist  to  aerTe  a«  a  soldier  in  the  army  of 
the  United  Statee  of  America,  contrary  to  the  statut«  of 
Canada  In  inch  ease  made  and  provided ;  **  and  then  pro* 
oeeding:  **  And  whereas  the  said  Andrew  Smith  was  duly 
oonTicted  of  the  said  offence  before  me  thn  said  police  ma- 
gistrate, and  condemned,"  Ac,  sufflciently  showed  juris- 
diction. 

/fe/d,  2nd,  That  the  direction  to  take  prisoner  **  to  the  com- 
mon  gaol  at  Chatham,"  the  warrant  beln^  addressed  "  To 
the  constables,  Ac,  in  the  cuunty  of  Kent,  and  to  the 
keeper  of  the  common  gaol  at  Chatham,  in  the  said  coun- 
ty," was  sufflcient. 

HelxL,  8rd,  That  the  warrant  •■  abore  set  out  suflBcieotly 
contained  an  abjudication  as  to  the  offence,  though  by  way 
of  recital.  *       -^      ^      j 

BeUL  4th,  That  the  words  "  to  enlist  to  eerre"  do  not  show 
a  doable  offenoe,  so  as  to  make  a  warrant  of  commitment 
bad  on  that  ground. 

Held,  6th,  That  the  offence  created  by  the  statute  was  suCB* 
clently  deecrlbed  in  the  warrant  as  abjre  set  out. 
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BM,  6th.  That  the  warrant  waa  not  bad  aa  to  doTation  or 

nature  of  impriaonmont. 
Held,  7rh,  That  tb«  amount  of  oosta  waa  ioffldanUy  llzad 

on  the  warrant  of  eoumltment. 
Bdd,  8Ui,  That  there  fa  power  to  eomnlt  ftr  nOD-pftyniBnt  of 

costii. 
Bdd,  9th,  That  the  statute  does  not  require  both  Impriaon- 

ment  and  nion««y  penalty  to  be  awaitled,  bat  that  there 

maj  be  both  or  either. 

[ChambMa,  Haj  U,  1866.] 

This  was  an  application  for  the  diseharge  of 
the  prisoner  from  close  custody,  under  writ  of 
habeas  eorpui. 

The  prisoner,  as  appeared  bj  return  to  the 
writ,  was  confined  in  Chatham  gaol,  on  two 
charges  nnder  the  Foreign  Snlistment  Act. 

Prior  to  the  reoeipt  of  the  writ,  the  gaoler  had 
received  two  additi<Hial  warrants  by  the  commit- 
ting  magistrate,  the  first  two  being  open  to  grave 
objections.     All  the  warrants  were  returned. 

The  convictions  were  had  before  Mr.  MoCrae, 
police  magistrate  for  the  town  of  Chatham,  under 
the  late  Canadian  act  28  Tie.  cap.  2. 

£ach  warrant  averred  that  on  a  day  named, 
**  at  the  town  of  Chatham,  in  the  said  county,  he 
the  said  Andrew  Smith  did  attempt  to  procure 
A.  B.  to  enlist  to  serve  as  a  soldier  in  the  army 
of  the  United  States  of  America,  contrary  to  the 
Btatate  of  Canada  in  such  case  made  and  pro- 
vided," ac.  ;  and  then  proceeded:  "And  where- 
as the  said  Andrew  Smith  waa  duly  convicted  of 
the  said  offence  before  me  the  said  police  magis- 
trate, and  condemned,*'  &o. 

Jamet  Pater  ton  for  the  crown. 

J,  B.  Read  for  the  prisoner. 

Hagabtt,  J.-r-Mr.  Read  objects,  flrstt  that  it 
was  not  shown  that  the  police  magistrate  was 
acting  within  his  jorisdiotion.  The  warrant 
shows  that  the  oharge  was  made  at  the  town  of 
Chatham  before  Mr.  MoCrae,  police  magistrate 
for  said  town,  and  that  the  attempt  to  enlist  was 
made  at  Chatham ;  and  it  professes  to  be  given 
nnder  the  magistrate's  hand  and  seal  at  Chatham. 
It  cannot  possibly  intend  that  the  magistrate 
acted  in  any  way  except  in  his  jurisdiction,  in 
the  presence  of  these  objections. 

Secondly,  that  the  directions  to  take  prisoner 
**  to  the  common  gaol  at  Cbatham"  is  insufficient. 

The  warrant  is  addressed  **  To  the  constables, 
&o.,  in  the  county  of  Kent,  and  to  the  keeper  of 
the  common  gaol  at  Chatham,  in  the  said  county," 
and  I  think  a  direction  to  the  said  constables  to 
convey  him  **  to  the  common  gaol  at  Chatham 
Aforesaid,"  is  quite  sufficient. 

Thirdly,  that  the  conviction  is  only  recited,  and 
the  warrant  does  not  cont^n  a  direct  acyadioa- 
tion  in  itself. 

I  think  the  warrant  sufficiently  clear  from  ob- 
jection on  that  ground.  The  conviction  itself,  if 
produced,  would  be  worded  difft;rently,  and 
would  express  directly  and  not  by  way  of  recital 
the  adjudication  of  the  magistrate :  (See  In  re 
Allieon,  18  Jnr.  1055.) 

Fourthly,  That  *•  enlist  to  serve,"  shows  a 
double  offence,  when  •* enlisting,"  or  ♦•serving  " 
is  sufficient. 

I  see  nothing  in  this  objection. 

Fifthly,  That  the  offence  is  not  sufficiently 
described. 

The  statute  declares  that  "  if  any  person,  &c., 
shall  hire,  &o.,  or  attempt,  &c.,  to  hire,  5to.,  any 
person  or  persons,  &o.,  to  enlist  or  to  enter  or 
engage  to  enlist,  or  to  serve  or  to  be  employed  in 
any  warlike  or  military  operations  in  the  serrioe 


of,  &o.,  any  foreign  prince,  state,  &c.,  either  as 
an  officer,  soldier,  sailor  or  marine,  or  in  any 
other  military  or  warlike  capacity."  The  words 
in  the  warrant  are,  **  to  enlist  to  serve  <u  a  Mi- 
dUr  in  the  army  of  the  United  Statee  of  America, 
contrary  to  the  statute,"  &o.,  omitting  the  words 
**  in  any  warlike  or  military  operation."  On  the 
best  opinion  I  can  form  on  this  point,  I  think  the 
warrant  is  ((ood  against  this  objection.  I  think 
the  words  "  to  enlist  to  serve  as  a  soldier  in  the 
army  of  the  United  States  of  America,"  cornea 
within  the  act  The  word  '^army"  does  not 
occur  in  the  act,  but  it  seems  to  me  that  it  is 
impossible  to  iOEve  aa  a  soldier  in  the  army 
wi&out  serving  as  a  soldier  in  some  vf»rlike  or 
military  operation.  It  is  made  an  offence  to 
serve  as  a  soldier  in  any  warlike  or  military 
operation,  or  in  any  other  military  or  warlike 
capacity.  I  think  to  serve  as  a  soldier  in  the 
army  comes  within  the  words  of  the  statute. 
Mr.  Read  urged  that  the  statute  pointed  ta  serv- 
ing in  actual  hostile  operations.  I  do  not  think 
it  is  so  limited,  but  that  it  covers  attempts  to 
procure  soldiers  here  for  the  army  of  a  foreign 
state,  at  peace  as  well  as  at  war.  I  think  serv- 
ing as  a  soldier  in  the  army  must  come  under 
either  alternative,  as  a  warlike  or  a  military 
operation. 

Sixthly,  That  the  commitment  for  the  fnrther 
time  beyond  the  six  months,  is  not  to  be  at  hard 
labour,  as  the  six  months  are  declared  to  be. 

I  think  the  act  does  not  require  this.  After 
speaking  of  six  months  at  hard  labour,  it  conti- 
nues, '*and  if  such  penalty  and  costs  be  not 
forthwith  paid,  then  for  such  further  time  as  the 
same  may  remun  unpaid,"  without  adding  '•  at 
hard  labour  "  for  such  further  time. 

Seventhly,  That  adjudioation  is  in  addition  to 
the  $4  60  for  costs ;  for  all  costs  and  charges  of 
commitment,  and  conveying  him  the  said  Andrew 
Smith  to  the  said  common  gaol,  amounting  to  the 
further  sum  of  $1. 

This,  I  think,  sufficiently  fixes  the  amount  in 
a  warrant  of  commitment.  As  to  the  power  to 
commit  for  such  costs,  the  statute  creating  the 
offence  merely  says  *'  may  be  condemned  to  pay 
a  penalty  of  $200  with  costs."  I  find  provisions 
in  our  law  for  ordering  payment  in  sammary 
convictions,  as  in  section  62,  chapter  203,  Con- 
solidated Statutee  of  Canada,  where,  after  iaef- 
fectual  attempt  to  levy  penalty  and  costs  by  dis- 
tress, the  committing  justice  may  direct  impri- 
sonment, unless  the  sum  adjudged  be  paid,  and 
all  costs  of  distress,  '*  and  also  the  costs  and 
charges  of  the  commitment,  and  conveying  the 
defendant  to  prison,  if  such  Justice  think  fit  so 
to  order,  the  amount  thereof  being  ascertained 
and  stated  in  such  commitment.'*  I  cannot 
therefore  say  that  under  a  statute  inflicting  a 
penalty  *<with  costs,"  the  costs  of  conveying 
defendant  to  prison  may  not  lawfully  bo  added. 
In  one  of  the  oases  there  is  no  imprisonment 
awarded,  only  the  penalty  and  costs,  and  im- 
prisonment if  they  be  not  paid.  Mr.  Read 
urges  that  the  statute  requires  both  the  impri- 
sonment and  money  penalty  to  be  awarded,  and 
"  that  may  be  condemned  to  pay,"  and  **may  be 
committed  to  gaol,"  mean  **  must  be  condemned" 
and  ''must  be  committed."  As  I  read  the 
statute  I  think  it  was  intended  to  allow  both  fine 
and  imprisonment,  or  either,  and  that  it  vras  not 
oompulsory  to  award  both.    I  think  it  a  harsh 
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iatcndiMnt,  that  in  an  ael  aa  worded  it  ia  eom- 
pobory  to  award  imprisonment  As  to  the  words 
"Boeh  futber  time,'*  I  do  not  think  that  thajr 
oeeefaaril;  ^w  that  there  ainat  he  a  previous 
ftmrd  of  impriaonment  as  a  anbstantial  pun- 
iskneat. 

I  hate  examined  the  ease  of  In  r#  SUUtr  and 
Wdk,  decided  under  Con.  SUt.  C,  oap.  105, 
Bie.  16.  reported  in  9  U.  C.  L.  J.  21. 

I  tm  oot  wholly  free  firom  hesitation  on  tlus 
vimDt,  bat  on  the  whole  I  tfaiok  it  ia  suffiotent, 
and  thftt  I  am  not  bound  to  read  suoh  a  docu- 
neat  with  the  extreme  serert^  of  eonstruotloa 
Ifisistcd  on  hy  the  appUeanta. 

I  direct  the  priaoaer  to  be  remanded* 

If  dissatisiled  with  my  view,  he  is  not  withoat 
a  Kimdy  by  applloatioik  elaewhere^* 


ELSCTION  CASB. 
(Stforttilf.VL,  A.  Babboois  Bm^  BarHdoHiUaw,) 

Thi  ()|7UH  XX  BXL.  FOBD  T.  COTTUIQHAK. 

Jaamat  nil  nmebtHm  «t  to  ptvptgW  ^fvmekim  to  te 
fawnd^Rttidatce^Omu  of  piwtf—Cbn,  SUU.  U,  d  cap 

B^,  that  the  reriaed  MaesnneDt  rotl  b  u  to  prrperty 
fu&fiefttkm  Uodloc  and  €oaeliuiv«  m  to  Um  Mveral  per* 
•ma  tbenhi  xat«iL 

&U  aba.  that  the  InrlfaiOioa  of  tbacovta  if  to  &Tor  the 
fraoehiae. 

VWe  a»  toUi  ofhomehoMeie  wero  ftttoekod  m  not  bdng 
boBwiMlden  raUant  tw  obo  Bonth  Mst  betira  tli« 
efactkin,  aad  the  liKt  of  non-rMidBooa  waa  not  dearly 
Asm,  the  votes  wwe  nutalned. 

[Oommoa  Iav  Gbambon,  Karch  1, 188S.] 

^«tor  Camertm^  on  the  6th  of  February,  1865, 
obuised  a  writ  of  aummons  in  the  nature  of  a 
<po  varraiUo,  directed  to  the  defendant,  to  show 
bj  wUt  authority  he  ezereised  the  offioe  of 
eoBociUor  for  ward  number  one  of  the  township 
of  Snilj,  and  why  he  should  not  be  removed 
from  the  same,  and  the  relator  deolared  duly 
«{<eied  ia  hie  place. 

The  statement  of  the  relator  set  forth  that  he 
W  aa  interest  in  the  election  as  a  eandidate  for 
cooAciimao,  and  Ui*  objections  were— 1st.  That 
ibe  election  waa  not  conducted  according  to  law, 
tbe  returning  officer  having  refhaed  to  admin- 
iiter  (he  oatha  of  qoalifioationa  required  by  the 
t^Atate  to  certain  peraona  who  voted,  although 
<io]y  reqaested  by  the  relator  so  to  do.  2nd. 
that  the  defendsnt  did  not  receive  a  m^ority  of 
votM  of  pereona  duly  aad  legally  entitled  to  vote 
tb«Kst  grd.  That  he,  the  relator,  received  a 
■tjonty  of  legal  Totea  polled,  and  waa  duly  and 
Mj  elected. 

^e  sppUcation  waa  supported  by  the  affidavit 
of  the  relator,  which  stated  that  the  returning 
^Sioer  refused  to  administer  the  oaths  required 
bj  isw  to  John  McNeily  and  Alexander  Shannon, 
tvo  electors,  who  Toted  for  the  defendant,  and 
hmg  refoieed  to  administer  the  oaths  to  these 
lectori,  he  considered  it  useless  to  ask  the  re* 
^^iof  officer  to  adminisier  the  oaths  to  others 
^  the  voters  to  whom  he  had  objections.    That 

*PrlHiiar  ■Qteaqoenily  oMafaed  ftmn  Praettea  Oomi,  ra* 
^^'^  ia  fen  Ooort  of  Qoaea'a  Beach,  a  rnla  niai  on  tba 
^onej4itt»enl  to  allow  eanae  wbj  a  writ  of  habtag  earptu 
«^  oot  be  bailed,  with  a  ?iew  to  the  rerldoo  of  the  abore 
i^^  fit  Mr.  Joatto  Ha«art7 ;  bat  the  court,  holding  that 
^  M^  fai  PhietiM  Ooort  bad  no  Jnriadlctlon  to  grant  the 
^  «ui,  dedloed  to  azpreaa  an  opinion  on  the  aawal 
9<Qt>  dedded  by  Mr.  Jnstiee  Hagarty.— Bus.  I.  J. 


he  was  advised  and  believed  that  the  votes  of 
twelve  persons  whom  he  named,  including  the 
two  above  named,  and  all  of  whom  voted  for  the 
deftadant,  were  bad  and  ought  to  be  struck  off. 
1st  John  McNeily,  who  voted  in  plaoe  of  his 
son,  who  in  truth  was  the  peraon  assessed,  and 
wheae  name  was  en  the  roll.  2Dd.  Wm.  Clarke, 
who  althosgh  assessed  in  ward  number  one,  fbr 
a  shop,  resided  in  ward  number  four,  using  only 
the  shop  for  his  business  during  the  day.  8rd. 
Tfaomae  Baldwin,  who  was  not  assessed  on  the 
last  assessment  roll,  in  respect  of  real  property, 
bnt  only  in  respect  of  personal  property,  and 
only  oconpiea  a  honae  as  a  squatter  supposed  to 
be  on  the  road  allowianca.  4th.  Robert  White, 
a  like  objection.  6th  and  6th.  Wm.  and  Jamea 
Anderson,  who  were  Jointly  aaeessed  as  free- 
holders, but  he  had  reason  to  beliove  that  tbey  are 
not  freeholders.  7th.  Jas.  Balfour,  also  aesessed 
as  a  freeholder,  but  he  believed  that  he  had  no 
interest  in  the  property  assessed.  8th.  David 
Balfour,  same  objection.  9th.  Matthew  Larmer, 
assessed  as  a  houaeholder,  the  defendant  being 
landlord,  but  relator  was  informed  that  the  pre- 
mises sre  a  sehool-hoiiae  and  belong  to  the  trusteea 
of  the  school  section.  10th.  Alex.  Scott,  assessed 
as  a  householder^  and  to  the  best  of  relator's 
knowledge  had  no  interest  in  lot  as  tenant  or 
proprietor,  nor  did  he  live  on  the  lot ;  he  being 
a  miller  in  the  employment  of  defendant,  and  the 
house  for  which  Scott  was  assessed  being  occu- 
pied by  another.  Uth.  Wm.  Cottiogham,  as- 
sessed as  a  freeholder,  but  relator  believed  he 
had  no  deed  for  the  lot  and  no  interest  in  it. 
12th.  Alex.  Shannon,  assessed  as  a  householder, 
objected  to  as  not  residing  in  Emily  for  two 
months  next  before  the  election,  being  then  re- 
siding at  Port  Hope.  The  relator  further  stated 
that  the  returning  officer,  although  he  (the  re- 
lator) required  him  to  administer  to  Alex.  Shan- 
non each  of  the  oaths  required  by  law,  the 
returning  officer  only  administered  that  portion 
of  the  bribery  oath  whereby  Shannon  was  made 
to  declare  that  he  had  not  been  bribed  directly 
or  indirectly  at  the  election. 

The  relator,  in  support  of  the  application,  filed 
affidavits  of  other  parties  referring  to  each  of  the 
votes  objected  to,  and  testifying  to  the  grounds 
alleged  by  the  relator  against  the  legality  of  the 
votes. 

(7.  8,  PatUr99n  shewed  oaose,  reading  and 
filing,  on  the  pnrt  of  the  defendant^  several 
affidavita. 

Qabriel  Balfour,  the  returning  officer,  testified 
to  a  list  of  votes  attached  to  hie  affidavit  as  being 
the  one  used  at  the  election,  and  which  was 
sworn  to  by  the  clerk  of  tiie  municipality  as  a 
correct  list  of  the  voters  for  the  ward,  taken 
from  the  last  revised  assessment  roll  of  the  town- 
ship. That  the  said  list  was  used  by  him  at  the 
election,  and  was  seen  and  handled  by  both  the 
candidates  and  other  electora  and  referred  to  by 
them,  and  that  no  objection  was  made  to  it  Aa 
to  the  Tcter,  John  McNeily,  when  he  tendered 
hia  vote  the  relator,  or  some  one  on  his  behalf, 
asked  the  retuming-offioer  to  swear  him  as  beingt 
the  person  assessed,  it  being  alleged  that  it  waa 
hia  son  wiioee  name  waa  on  the  assessment  roll, 
when  the  assessor  being  present  explained  that 
it  waa  the  voter  who  waa  assessed,  and  that  the 
objection  was  then  withdrawn  and  the  demand  to 
•wear  him  waived.    He  stated  that  he  waa  also 
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registered  in  seTeral  coonties  wherein  the  lands 
belonging  to  the  said  estate  are  situate,  and  for 
other  reasons,  a  cloud  upon  the  title  of  the  plain- 
tiff, and  that  the  defendants  Dand  Torrance  and 
John  Torrance  and  Thomas  Cramp  were  co-part- 
ners in  business,  and  were  the  largest  creditors 
of  the  said  James  Daniel  Mackay,  and  were  cettuii 
que  truitent  under  the  said  deed,  and  for  that  rea- 
son made  defendants  to  this  suit  The  plaintiff 
therefore  prayed  that  the  said  assignment  to  the 
said  Thomas  Cramp  and  Andrew  Milroy  might  be 
declared  to  be  Yoid  as  against  the  plaintiff,  and 
that  the  said  Thomas  Cramp  and  Andrew  Milroy 
might  be  ordered  to  deliver  up  to  the  plaintiff  all 
the  books  of  account.  Touchers,  deeds,  papers 
and  documents,  and  all  the  goods  and  chattels 
belonging  to  the  said  estate,  and  to  convey  to  the 
plaintiff  the  lands  and  premises  conveyed  to  them 
by  the  said  Mackay,  and  that  the  said  Thomas 
Cramp  and  Andrew  Milroy  might  be  restrained 
by  the  order  and  injunction  of  this  honorable 
court  from  lutermeddling  with  the  said  estate 
and  effects  and  from  collecting  the  debts  due  to 
the  said  Mackay,  and  from  retaining  the  posses- 
sion of  any  of  the  goods  and  chattels  belonging 
thereto,  and  from  selling  or  disposing  of  any  of 
the  property  real  or  personal,  and  that  they 
might  account  to  the  plaintiff  for  such  por- 
tion of  the  said  property  as  had  been  converted 
into  money  and  pay  the  same  to  the  plaintiff. 

The  answer  of  the  defendants  admitted  the 
manors  of  fact  stated  in  the  bill,  and  submitted 
to  the  judgment  of  the  court  as  to  whether  the 
assignment  to  Cramp  and  Milroy  was  or  was  not 
void. 

The  cause  came  on  for  hearing  on  bill  and 
answer. 

Moaf,  Q.  C,  for  the  plaintiff. 

BlakCf  Q.  C,  for  the  defendants,  Cramp  and 
Milroy. 

S.  If.  Blake,  for  David  and  John  Torrance. 

MowAT,  V.  C. — The  question  argued  in  this 
cause  was  whether  an  assignment  for  the  benefit 
of  creditors,  on  which,  as  an  act  of  insolvency, 
proceedings  are  afterwards  taken  in  Insolvency, 
is  void  as  against  the  assignees  appointed  under 
the  act. 

I  am  clear  that  it  is.  I  think  this  apparent 
from  the  whole  scope  of  the  act.  It  is  impossible 
to  suppose  that  when  the  legislature  made  such 
an  assignment  an  act  of  insolvency,  it  was  in- 
tended that  the  assignee  appointed  under  the 
act  should  receive  none  of  the  property  of  the 
insolvent,  and  that  notwithstanding  their  appoint- 
ment the  estate  of  the  insolvent  should  be  admin- 
istered by  the  trustees  whom  the  insolvent  had 
himself  chosen  to  name.  Such  a  construction 
would  render  futile  the  enactment  which  makes 
such  an  assignment  an  act  of  insolvency  and 
would  practically  deprive  the  creditors  of  the 
advantages  which  the  statute  gives  them,  for  the 
winding  up  of  the  estate  of  an  insolvent  debtor.* 
If  in  addition  to  the  clear  evidence  of  the  inten- 
tion of  the  legislature,  which  the  scope  and  ob- 
ject of  the  act  supply,  a  direct  enactment  declar- 
ing such  assignment  invalid  against  asaignees 
under  the  act  were  necessary,  I  think  sec.  8  con- 
tains enough  for  this  purpose.  Take  for  example 
the  third  sub-cfection  of  that  clause  which  ex- 
pressly renders  null  all  contracts  or  conveyances 
made  and  acts  done  by  a  debtor  with  the  intent 
fraudulently  to  impede  obstruct  or  delay  his 


creditors  in  their  remedies  against  him,  or  with 
intent  to  defraud  his  creditors  or  any  of  them, 
and  which  have  the  effect  of  impeding,  obstruct- 
ing or  delaying  the  creditors  or  of  injuring  tbem. 
The  deed  of  assignment  impedes  and  obotracts 
creditors  in  those  remedies  which  the  lasoWeoej 
Act  affords,  and  on  this  ground  similar  cUofies 
in  the  English  Bankruptcy  Act,  1  Jac  1,  cb.  15, 
sec.  2,  and  6  Geo.  IV.  oh.  16,  sec.  8,  were  decided 
in  England  to  include  voluntary  assignmeDta  for 
the  benefit  of  creditors :  Stewart  v.  Moody,  1  G. 
M.  &  R.  777.  As  Lord  Ellenborough  obserTed  in 
Simpson  v.  Sikee,  6  Maule  k  Selwyn,  812,  "Boelk 
a  deed  subjects  the  debtor's  property  to  distriba- 
tion  without  the  safeguards  and  assistance  vluch 
the  bankrupt  laws  provide." 

The  assignment  in  question  also  attempts  in 
some  respects  to  put  the  debtor's  property  under 
a  different  course  of  application  and  distribution 
among  his  creditors  from  that  which  would  take 
place  under  the  insolvency  law  :  Button  t.  ife>f- 
r»ofi,  17  Yes.  199.  Thus  it  does  not  give  the 
priority  seenred  by  the  Insolvency  Act  to  tbe 
clerks  and  other  employees  of  the  insolvent. 
Decree  for  plaintiff. 


COBBESPONDENCE. 

To  THK  Editors  or  the  Looal  Courts'  Gazstts. 
Gentlemen, — ^A.,  residing  in  the  First  Diti- 
sion  of  a  county,  has  a  good  action  agsunst  R, 
living  in  the  Tenth,  the  Division  in  which  the 
cause  of  action  arose.  A.  perceives  that  bj 
suing  B.  in  the  Third  Division,  which  adjoins 
the  Tenth,  it  will  be  almost  as  convenient  for 
the  defendant  B.,  the  distance  to  the  tn'o 
courts  from  his  (B.'s)  residence  being  about 
the  same ;  and  that  it  will  be  much  more  con- 
yenient  for  him  (A.),  and  that  it  will  save  his 
witnesses  (two  in  number)  twelve  miles  travel 
each,  i,  e.,  twelve  miles  each  way.  He  ac- 
cordingly applies  to  the  judge  of  the  County 
Court  under  the  72nd  sec.  of  the  Division 
Court  Act,  upon  affidavit,  for  leave  to  sue  in 
the  Third  Division,  setting  forth  the  fccts  as 
above  stated,  according  to  the  form  prescribed 
by  the  20th  General  Rule  of  Practice.  The 
judge,  however,  refuses  to  grant  the  order,  on 
the  ground  that  the  affidavit  must  show,  that 
the  court  for  the  Third  Division  U  nearer  U> 
the  d^endanfe  (B.'»)  reeidence,  than  the  court 
for  the^Tenth.  He  also  holds  that  the  appli- 
cation must  be  made  under  the  1st  section  of 
the  statute  27  &  28  Via  cap.  27,  and  not 
under  the  72nd  section  of  the  Division  Courts 
Act,  Con.  Stat  U.  C. ;  and  that  under  the 
former  section  it  is  necessary  for  the  affidavit 
to  show,  that  the  Third  Division  Court,  is 
nearest  to  the  defendant  And  the  question 
has  arisen,  is  this  decision  correct  ? 
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With  aU  due  deference  to  the  learned  judge's 
decision,  I  think  the  position  untenable,  on  the 
following  grounds: — firsti  the  enactment  27 
&  28  Vic  cap.  27,  sec.  1,  authorizes  a  party 
to  sue  another  in  the  Division  Court  neareit 
to  the  defendant's  residence,  irrespectiye  of 
where  the  cause  of  action  arose,  without  any 
order  whatever  (as  I  understand  it)  on  the 
psrt  of  the  judge,  giving  him  leave  to  do  so. 
And,  consequently,  it  appears  to  me  impos- 
sible to  hold  that  any  leave  is  necessary  under 
sach  circumstances.  Hence,  the  conclusion 
ineritably  arrived  at  is,  that  under  whatever 
other  enactment  an  application  of  the  kind 
could  be  made,  it  would  be  improper  and  un- 
nec^sary  to  apply  for  leave  from  a  judge  to 
do  that  which  the  statute  27  &  28  Via  cap. 
37,  expressly  authorizes  parties  to  do. 

The  Act  is  remedial  in  its  character,  intend- 
ed, as  it  would  appear,  to  do  away  with  the 
necessity  of  applying  to  the  judge  for  a  special 
order,  where  the  plaintiff  desires  to  sue  the 
defendant  in  the  Division  Court  nearest  his 
residence.  But  not  in  its  effect  repealing  the 
i2nd  sec,  where  convenience  and  economy, 
under  its  provisions,  might  be  gained. 

Second,  the  application,  in  my  opinion,  is 
properly  made  under  the  72nd  sec.,  which 
seems  exactly  to  provide  for  cases  like  the 
present  The  preamble  of  the  clause,  announ- 
ces its  intention,  which  is,  to  render  the  pro- 
oedore  in  the  Division  Courts  **  more  eaey  and 
inegpen»iv€  to  euitore ;"  and  the  clause  itself 
gives  the  judge  power  to  authorize  by  special 
order  a  suit  to  be  tried  in  *'  any  divieion  in 
Jiu  county y  adjacent  to  the  divieion  in  whieh 
the  defendant  resides."  The  20th  General 
Rule  of  Practice  then  prescribes  the  form  of 
affidavit,  which  may  also  be  made  on  oath  to 
the  same  effect,  tiva  voee^  at  any  sittings  of 
the  Court,  and  on  which  the  special  order 
may  be  obtained.  This  power  of  making  an 
order,  upon  such  an  affidavit  and  under  such 
circumstances,  is  vested  in  the  judge  by  the 
Legislature,  for  the  wise  and  beneficent  object 
of  lessening  the  expense  of  suits ;  and  where- 
ever  the  provisions  of  this  section  apply, 
although  the  judge  may  withhold  his  consent ; 
fnr  the  statute  is  permissive,  not  compulsory, 
k  would  appear  to  be  the  duty  of  the  judge  to 
grant  it,  being  satisfied  of  the  desirability  of 
the  order. 

Third,  that  the  Act  of  27  &  28  Vic.  cap. 
i7.  is  an  extension  of  the  provisions  of  the 
72nd  sec.  of  the  Division  Court  Act,  and  does 


not  abrogate  them,  is  drawn  from  the  reading 
of  the  8rd  sec.  of  the  new  Act,  the  first  and 
second  sections  of  which  are  to  be  construed 
as  part,  incorporated  with  and  inserted  after, 
the  71st  section  of  the  Division  Court  Act 

If  these  reasonings  be  just,  I  think  the 
following  inferences  are  &irly  deducible :— firstt 
that  it  is  not  necessary  to  shew  in  the  affida- 
vit, that  the  court  in  which  the  cause  is  sought 
to  be  tried  is  the  nearest  to  the  defendant's 
residence,  if  it  is  plainly  shown,  that  it  would 
lessen  the  expense  of  the  parties  to  have  the 
causes  tried  in  that  court  2nd,  that  the 
application  is  properly  made  under  the  72nd 
sec.  of  Division  Court  Act ;  and  that  it  would 
be  improper  to  apply  for  an  order  under  the 
1st  sea  27  and  28  Vic  cap.  27. 

By  giving  your  opinion  in  the  above  case  in 
your  valuable  paper,  you  will  much  oblige  me 
and  perhaps  put  right  some  who,  like  me, 
may  be  misled  by  the  same  views. 
Yours  respectfully. 

Lector  Leoum. 

[The  72nd  section  of  the  Act  enables  a 
judge  to  consider  the  convenience  of  the 
intended  plaintiff  as  well  as  the  intended  de- 
fendant The  terms  used  being  obviously 
designed  to  include  both,  viz. : — **  place  of 
residence  of  certain  parties,"  *^  such  parties,*' 
**  inexpensive  to  suitors ;"  and  the  form  given 
shews  the  broad  view  taken  by  the  judges.  In 
the  case  put  we  think  that  an  order  might 
well  have  been  made  under  sec.  72. 

The  27  k  28  Vic  cap.  21,  does  not  repeal 
section  72.  It  has,  however,  (to  use  the  words 
of  the  writer  of  "The  Law  and  Practice  of  the 
Division  Courts,"  a  gentleman  of  high  attain- 
ments and  large  experience)  "  to  a  great  extent 
left  the  provisions  of  sec.  72  of  little  practical 
value,  but  there  are  yet  cases  not  covered  by 
that  Act  in  which  sec.  72  may  be  brought  into 
play  with  a  view  to  convenience  and  economy 
in  procedure."*  In  our  judgment,  the  case 
as  put  by  our  correspondent  is  one  of  the 
kind. 

In  bringing  an  action  under  27.  <&  28  Via, 
no  leave  of  the  judge  is  necessary.  The  plain- 
tiff enters  the  suit  of  right,  but  he  must  be 
prepared,  if  necessary,  to  shew  at  the  trial 
that  the  tribunal  is  the  one  nearest  to  the 
defendant's  residence. — Eds.  L.  C.  G.] 

•  1  L.  C.  G.  86.  il. 
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To  THE  Editors  ofthb  Local  Courts'  Qazstti. 

Gbntleven, — For*4;he  past  nine  yeurs,  as 
Division  Court  Clerk  I  have  followed  the  prac- 
tice of  my  predecessor,  in  sending  through 
the'* Post  Office"  all  summonses  and  tnm- 
scripts  on  judgment  to  the  respectiye  clerks  of 
outer  Diyisions,  for  service,  &c.,  on  defendants 
resident  in  this  county,  but  not  in  this  Division, 
and  up  to  this  date  without  complaint  from 
any  of  the  defendants — ^recently,  however, 
several  of  these  outer  Division  Court  Clerks 
have  declined  acting  on  the  transcripts,  on 
the  grounds  of  the  illegality  of  such  proceed- 
ing. Certainly  I  am  aware  that  neither  the 
"  Division  Courts"  Act  of  1850  nor  the  "Rules" 
framed  by  the  judges,  contain  any  provisions 
expressly  authorising  cleiks  to  issue  tran- 
scripts to  outer  Division  Court  Clerks ;  but 
the  "  Division  Courts"  Act  of  1850,  was  in- 
tended by  its  wise  and  thoughtful  framers,  as 
a  medium  through  which  the  middle  and  lower 
industrial  classes  might  obtain  a  cheap  expe- 
diiious  and  jtut  settlement  of  their  disputes, 
and  as  far  as  this  Division  Court  is  concerned, 
the  sending  transcripts  of  judgments  against  de- 
fendant's residing  out  of  this  Division,  through 
the  post  office,  to  outer  Division  Court  Clerks 
to  authorise  their  baili£f  to  enforce  the  writs, 
has  been  on  that  principle. 

In  future,  in  similar  cases,  my  proper  course, 
I  presume,  will  be  to  hand  the  execution 
to  the  bailiff  of  this  court  for  enforcement, 
and  the  result  I  fear  will  be  complaint,  on 
Recount  of  the  extra  costs — ^as  for  instance — 
the  defendant  resides  in  a  distant  part  of  the 
county,  say,  60  or  70  miles,  the  bailiff  on 
arrival  finds  he  will  be  compelled  to  make  a 
seizure,  advertise,  and  sell ;  now  if  the  amount 
of  judgment  is  small,  the  costs  of  court  and 
the  bailiff's  fees  will  necessarily  be  more  than 
double  or  treble  the  amount  of  claim.  Again* 
the  bailiff  on  reaching  the  defendant's  place 
of  abode  cannot  find  any  thing  legally  seizable, 
consequently  he  will  be  compelled  to  return 
his  execution  with  ^*^  Nulla  Bona^'*  endorsed 
thereon,  and  therefore,  not  entitled  to  any  fee 
for  his  loss  of  time  or  travelling  expenses. 

In  such  cases  could  the  bailiff  legally  depu-* 
tise  the  respective  outer  Division  Court  Bailiff 
to  enforce  the  writ  for  him  and  make  the 
return. 

As  cases  against  defendants  residing  in 
outer  Divisions  in  this  county  are  of  frequent 
occurrence  in  this  Division  Court,  may  I  hope 
through  the  medium  of  your  valuable  columns 


for  infonmatton  as  to  the  proper  practice  for 

Division  Court  Cleriu  to  pursue  in  such  cases. 

Your  obedient  servant, 

A  SuBSCRinOL 

[The  above  well  written  eommunicatioB, 
points  more  to  what  the  law  ought  to  be  than 
what  it  if.  There  is  a  defect,  the  evils  of 
which  are  pointed  out  by  our  carelul  o»Tes- 
pondent,  and  might  be  remedied  by  «  sli^t 
alteration  in  the  act  We  do  not  think  a 
bailiff  has  power  to  appoint  a  dq>uty,  though 
he  may  in  oertun  cases  call  in  assistance. — 
Ens.  L.  J.] 


Toi 


\  B»noas  or  mat  Local  Cocan'  Qabbttb. 


Snts, — Your  opinion  as  to  the  meaning  of 
the  following  wording  contained  in  28  Vic.  ch. 
22,  sec.  1,  viz. :  "  Every  person  so  offending 
shall  incur  a  penalty  of  not  less  than  ten 
dollars  nor  more  than  fifty  dollars,  with  coets." 
Does  the  act  not  mean  tiiat  the  fine  and  costs 
shall  not  exceed  fifty  dollars,  and  that  they 
must  exceed  ten  dollars. 

Or  would  a  fine  of  fifty  dollars  and  costs, 
say  ten  dollars,  making  sixty  dollars  in  all,  be 
legal? 

Yonrs,  4a,  J.  P. 

Poet  Bowav,  Aug.  26, 1866. 

[The  penalty  is  distinct  from  the  costs.  The 
fine  most  be  for  any  sum  between  ten  dollars 
and  fifty  dollars.  The  ceUt  are  over  andabove 
and  have  nothing  to  do  with  the  **  penalty." 
The  words,  "with  costs,"  being  the  magis- 
trates authority  for  imposing  any  costs  at  sJl. 
—Eds.  L.  C.  Q.] 

APPOINTMENTS  TO  OFPICB. 

NOTARIES  PUBUa 

JAMES  KKITH  QORDON,  of  Whitby,  Eaqniro,  kMkammj' 
ftt^LAw,  to  be  a  Noteiy  PabUc  in  UpparOuMdft.  (QuoUad 
Angiut  12, 1866.) 

OOLTJHBUS  H.  OREEN,  of  Toronto,  Eequin,  Barrister- 
at-Law,  to  be  a  Notary  Poblio  Ja  Upper  Ctnada.  (Qaaenad 
Auguat  12, 1866. 

CORNELIUS  YALLBAU  PRICE,  of  Kinnton,  Eaqnirek 
Attomey-gt-Law,  to  be  a  Notary  PubUe  In  Uppor  Canada. 
(GaaettedAogait  1^1866.)  ^ 

DANIEL  McCarthy  DRIOX,  of  Toronto,  aai)uii«,  At- 
tomey-at-lAw,  to  be  a  Notary  Public  In  Upper  Canada* 
(Oaaettod  Augnit  19;  1866.) 


TO  COBBESPONDENTS. 

•*  LMTom  Lwirn"— *  SuMcmii*'— •«  J.  P."— under  «*  Cor 
rMpondenee.* 
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DUNKIN'S  ACT. 
TVe  notice  that  in  seyeral  localities  in  Upper 
Canada,  countj  and  township  votes  are  about 
to  be  taken,  with  a  yiew  of  introducing  the 
prohibitory  proyisions  of  the  Temperance  Act 
of  1864,  otherwise  known  as  "  Dunkin's  Act" 
We  have  already  alluded*  to  some  of  the  gen- 
ml  proTisions  of  this  Act,  which  are  intended 
for  the  prevention  of  drunkenness  and  for  the 
protection  of  the  wives,  families  and  property 
of  habitual  drunkards  generally.  These  enact- 
ments are  theoretically  good,  so  far  as  they  go. 
The  difBculty,  as  we  before  suggested,  will 
probably  lie  in  the  working  of  them.  As  to 
thepro?igions  for  local  prohibition,  we  enter- 
tain strong  doubts  as  to  the  possibility  of  pre- 
venting the  sale  of  intoxicating  liquors  by  any 
IcgislatiTe  enactment  of  this  kind,  and  more 
PJrticalarly  so  in  the  present  divided  state  of 
public  opinion  on  the  subject  One  of  the 
vorst  things  that  can  happen  to  a  country  is 
toiarizing  the  mmds  of  the  inhabit^nte  with 
» systematic  violation  of  the  laws.  Nothing 
weakens  the  force  of  a  law  so  much  as  the 
Icnowledge  that  it  can  be  broken  with  impunity, 
Id  &ct  it  may  ahnost  be  asserted  that  it  is 
**«ttttto  have  no  law  at  all  than  one  which 
^  be  easily  evaded  or  which  cannot  be 
oforced. 


•  iL.&a.a8. 


The  sin  of  intemperance,*  however,  is  gen- 
eral, and  some  assert  on  the  increase,  and  any 
course  which  the  majority  of  a  community 
think  will  check  the  evil  should  be  tried ;  but 
only  as  an  experiment,  for,  as  we  have  just 
remarked,  **  the  cure  may  be  worse  than  the 
disease."    But  the  voice  of  the  majority  should 
prevail ;  not  the  opinion  of  a  few  well  mean-  • 
ing  but  in  some  cases  mistaken  enthusiasts 
who,  fully  impressed  with  the  evils  of  intem- 
perance, do  not  care  to  think  of  the  conse-  - 
quences  which  may  result  from  their  hasty, . 
one-ideaed  attempts  to  suppress  it,  and  are  not 
sufficiently  conversant  with    human   nature- 
or  sufficiently  liberal  in  their  ideas  to  form  a . 
correct  opinion  as  to  whether  such  attempts . 
are  likely  to  be  successful 

In  what  some  people  call  **  the  good  old 
days,"  drunkenness  was  not  considered  either 
criminal  or  disgraceful  even  amongst  the  more  • 
intelligent  and  educated  classes  of  the  commu- 
nity.   By  degrees,   however,   the<  enlighten-- 
ment  of  Christianity  and  cultivated  intellect 
prevailed,  until  the  drunkard  has  at  length 
come  to  be  generally  considered  as  despicable 
and  a  disgrace  to  humanity.    This  feeling  is, 
for  the  reasons  already  given,  stronger  as  we 
ascend  in  the  social  scale ;  but  it  has  not  yet . 
descended  to  those  who  compose  the  class* 
most  strongly  imbued  with  the  vice  of  intern-- 
perance.    The  public  opinion  which  operates^ 
so  beneficially  upon  the  higher  classes  has 
but  little  effect  upon  those  for  whom  a  cure  is  • 
principally  required. 

The  conclusion  which  may  be  drawn  from 
this  is,  that  some  means  should  be  devised 
which  would  bring  forcibly  before  the  intem- 
perate the  disgrace  which  attaches  to  the  name  * 
of  a  drunkard.  We  may  ask,  would  not  a 
law  which  would  make  intemperance  disgrace- 
ful in  the  eyes  of  all,  and  make  the  habitual 
drunkard  contemptible,  and  which  would  place 
him  on  a  level  with  a  dangerous  idiot,  have  a 
more  salutary  effect  in  suppressing  this  vice- 
than  a  prohibitory  law  which  we  do  not  at 
present  think  can  or  will  be  rigorously  en- 
forced. Try  what*  would  be  the  effect  of 
depriving  the  person  adjudged  to  be  an  habit- 
ual drunkard  of  the  rights  of  citizenship. 
Deprive  him  of  all  power  to  contract  debts  or 
to  do  any  legal  act  respecting  his  property  (if 
he  has  any)  or  place  it  in  the  hands  of  a  com- 
mittee, and  disable  him  from  voting  at  Par- 
liamentary and  municipal  elections. 
There  is,  however,  a  class  too  low  to  be 
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reached  hj  any4)f  these  means,  who  would 
have  to  be  punished  in  a  more  open  way :  in 
some  way,  the  disgrace  of  whieh  would  be 
more  patent  to  them — ^as,  for  instance,  putting 
them  in  the  stocks,  or,  as  is  done  in  some 
European  countries,  compel  them  to  go 
through  the  street  with  a  drunkard's  badge 
on,  or  with  the  head  showing  through  the  top 
of  a  barrel,  or  by  inflicting  any  other  punish- 
ment which  would  render  them  ridiculous; 
and,  if  it  is  thought  advisable,  punish  also  in 
some  such  way  the  person  convicted  of  giving 
liquor  to  the  drunkard.  We  commend  these 
remarks  to  those  who  are  earnestly  endeayor- 
ing,  with  often  but  scant  assistance,  to  remedy 
•a  great  social  evil 


THE  OFFENCE  OF  CONSPIRACY. 

iCbitUmuifinmp.m.) 

As  already  stated,  the  consultation  and 
agreement  between  two  or  more  persons, 
vtron^ully  to  prejudice  or  injure,  a  third 
.  party  in  any  manner^  is  a  conspiracy.  A  sys- 
tem of  combination,  common  enough  in  Eng- 
land, to  compel  the  payment  of  high  wages, 
as  sprung  up  in  some  parts  of  this  country. 
These  combinations,  when  intended  to  injure 
.an  employee  by  seducing  or  intimidating  his 
workmen,  come  within  the  definition,  and  may 
Vbe  prosecuted  as  conspiracies.  Workmen  are 
:Dot  compellable  to  work  at  any  particular  rate 
>of  wages :  like  all  other  contracts,  that 
(between  a  builder  or  manufacturer  and  the 
"worknfen  he  employs,  is  a  matter  of  contract ; 
and  whilst  they  are  free  from  engagement, 
workmen  have  the  option  of  entering  into 
employment  or  not,  and  may  agree  among 
themselves  that  they  will  not  go  into  any 
•^employment  unless  they  can  get  a  certain  rate 
•of  wages. 

But  workmen  have  no  right  to  combine  to- 
'gether  to  persuade  men  already  hired  by  and 
in  the  employment  of  other  masters,  to  leave 
that  employment  for  the  purpose  of  compell- 
ing those  masters  to  raise  their  wages  ;  and  a 
conspiracy  to  obstruct  a  manufacturer  in  carry- 
n  g  on  his  business,  by  inducing  and  persuad- 
ing workmen  who  had  been  hired  by  him  to 
leave  his  service,  or  by  intending  to  alarm  him, 
in  order  to  force  him  to  raise  his  wages,  or  to 
make  an  alteration  in  the  mode  of  conducting 
and  carrying  on  his  trade,  was  held  to  be  an 
indictable  offence.  So  is  an  agreement  to  in- 
duce and  persuade  workmen  under  contract  of 
servitude  to  absent  themselves  for  such  service, 


although  no  threats  or  intimidation  be  proved. 
It  is  likewise  illegal  to  agree  to  molest,  or  in- 
timidate, or  annoy  any  workmen  in  the  same 
line  of  business,  who  reftme  to  enter  into  an 
agreement  not  to  woric  under  a  certain  rate, 
but  choose  to  work  for  thetr  employers  at  a 
lower  rate. 

In  these  cases  the  essence  of  the  offence  is 
an  unlawful  combination  to  carry  out  an  un- 
lawful purpose;  and  the  unlawful  combini^ 
tion  may  be  inferred  kom  the  conduct  of  the 
parties. 

Another  mode  of  injuring  third  parties  is  by 
conspiring  to  obtain  goods  and  chattels  from 
individuals  by  false  pretences,  without  paving 
for  them,  with  intent  to  defraud,  and  this  also 
is  an  indictable  offenee ;  so  when  persons  con- 
spire to  cause  themaelrefl  to  be  beliered  per- 
sons of  large  property ;  and  so  when  three  per- 
sons agreed  that  one  should  accept  a  fictitious 
bill,  and  that  the  others  should  endorse  and 
negotiate  it 

If  brokers  agree  together,  before  a  sale  by 
auction,  that  one  only  of  them  shall  bid  for 
each  article  sold,  and  that  all  articles  then 
bought  by  any  of  them  shall  be  sold  again 
among  themselves  at  a  fair  price,  and  the  dif- 
ference between  the  auction  price  and  the  fair 
price  divided  among  them,  this  is  a  conspiracy 
for  which  they  are  indictable. 


LATE  ACTS. 


We  publish  in  this  issue  several  of  the  acts 
of  last  session,  which  will  be  of  interest  to  our 
readers.  The  act  amending  the  Insolvent  Act 
of  1864,  and  other  acts  for  which  we  have  no 
room,  will  be  found  in  the  current  number  of 
the  Law  Journal : — 

An  Act  to  amend  chapter  nineteen  or  tub 
Consolidated  Statutes  for  Upper  Canada, 

RESPECTING  THE  DIVISION  CoURTS. 

[Aawnted  to  18tb  SeptembM-,  1865.] 

Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  and  Assem- 
bly of  Canada,  enacts  as  fbllows : — 

1. — ^Notwithstanding  anything  in  the  said 
Act  respecting  the  Division  Courts,  it  shall 
and  may  be  lawful  for  any  Judge  of  a  County 
Court,  in  his  discretion,  upon  the  petition  of 
the  Municipal  Corporation  of  any  Township 
or  united  townships  in  which  no  Division 
Court  has  idready  been  established,  praying 
that  a  Division  Court  may  be  established  in 
and  for  such  township  or  united  township,  to 
establish  and  hold  a  Division  Court  therein,  ; 
and  the  Court  so  established  shall  be  number- 
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cd  and  caDed  the  Division  Court  of  the 

Gmnty  or  United  Counties  in  which  such 
ToTDship  or  United  Townships  sball  be  situ- 
ftted,  tftkmg  the  number  next  after  the  highest 
number  of  the  Courts  then  existing  in  such 
C<>untT  or  United  Counties;  and  the  Courts 
60  established  shall  have  the  same  inrisdiction 
as  Division  Courts  established  under  the  said 
A>:t  respecting  Diyiston  Courts,  and  all  and 
Fiiigular  the  provisions  of  the  said  Act,  not 
iaiionsistent  with  this  Act,  shall  apply  to  all 
Courts  established  under  this  Act;  Provided 
ilwijSf  ^t  no  business  shall  be  transacted 
in  any  such  Court  until  after  the  establishment 
thereof  shall  have  been  certified  by  the  County 
Judge  to  the  Governor  in  Council,  together 
with  the  petition  praying  for  the  same  and  the 
passing  of  an  Order  by  the  Governor  in  Coun- 
dl  approving  thereofl 


As  Act  m  BKrBBXNOs  vo  trv  quaIiIHOAtion  of 
JusncBS  or  tbc  Peace.* 

[AjMnled  to  18th  September,  186ft.] 

Whereas  certain  of  Her  Majesty's  Justices 
of  the  Peace  in  this  Province  have  heretofore, 
iQ  error,  taken  and  subscribed  the  oath  of 
qualification  of  Justices  of  the  Peace  mention- 
ed and  set  forth  in  the  third  section  of  the 
one  hundredth  chapter  of  the  Consolidated 
Statutes  of  Canada,  intituled :  An  Act  respect- 
ing the  foaWkation  of  Justices  of  the  Peace, 
before  the  Clerk  of  the  Peace  of  the  District 
or  County,  or  before  a  commissioner  assigned 
hjDedimus  Poteetatem  to  administer  oaths 
and  declarations,  or  before  some  person  not 
being  a  Justice  of  the  Peace  for  the  District 
or  County  for  which  such  Justices  intended 
to  act,  and  it  is  expedient  to  confirm  such 
oaths  so  taken,  and  mdemnify  such  Justices 
irom  and  against  all  forfeitures,  penalties,  and 
proceedings  in  respect  thereof:  Therefore,  Her 
Majesty,  £c,  enacts  as  follows: 

1.— For  and  notwithstanding  anything  con- 
tained in  the  third  section  of  the  one  hun- 
dredth chapter  of  the  Consolidated  Statutes  of 
Canada,  intituled:  An  Act  respecting  the 
qmlifieation  of  Justices  of  the  Peace,  the 
oath  of  qualification  therein  mentioned  and 
set  forth  may  be  taken  and  subscribed  before 
toy  other  Justice  of  the  Peace,  or  before  any 
person  assigned  by  the  Governor  to  administer 
oaflw  and  cteclarstions,  or  t^efore  the  Clerk  of 
the  Peace  of  the  district  or  county  for  which 
such  justice  intends  to  acts,  and  a  certificate 
of  such  oath  havntg  been  so  taken  and  sub- 
Kribed,  shall  be  forthwith  deposited  by  the 
P^on  who  has  taken  the  same,  at  the  office 
of  the  Clerk  of  the  Peace  for  the  district  or 
county,  and  shall,  by  the  said  clerk,  be  filed 
^oDg  the  records  of  the  sessions  of  the  said 
Strict  or  county,  and  this  provision  shall  be 
construed  and  have  effect  as  if  it  had  been 
wntained  m  the  Act  passed  in  the  sixth  year 
of  Her  Majesty's  Reign,  intituled :  An  Act  for 
^  jvaiification  of  Justices  of  the  Peace. 

*S«  HMcrf  q,  t.  T.  DomtwOt  iMge  166^Em.  L.  C.'Q. 


2. — All  oaths  of  qualification  heretolore 
taken  and  subscribed  by  any  Justice  of  the 
Peace  in  this  Province  before  the  Clerk  of  t<ie 
Peace  of  the  district  or  county  for  which  such 
justice  intended  to  act,  or  before  a  commis- 
sioner assigned  by  Dedimus  Potestatem,  to 
admmistcr  oaths  and  declarations,  or  before 
any  person  not  being  a  duly  qualified  Justice 
of  the  Peace  for  the  said  district  or  county, 
are  hereby  declared  to  have  been  and  to  be 
good  and  valid  in  law  and  equity  to  all  intents 
and  purposes ;  and  from  and  after  the  passing 
of  this  Act  no  civil  action  or  information  or 
other  proceeding  at  law  or  in  equity  shall  be 
brought  under  the  aforesaid  Act  against  any 
Justice  of  the  Peace  in  and  for  any  district  or 
county  in  this  Province,  without  having  taken 
and  subscribed  the  aforesaid  oath  before  some 
Justice  of  the  Peace  for  the  district  or  county 
for  which  he  intended  to  act:  and  if  before 
the  passing  of  this  Act,  any  such  civil  action 
or  information  or  other  proceedings  at  law  or 
in  equity  shall  have  been  brought  or  is  now 
pending  against  any  Justice  of  the  Peace  for 
the  reasons  or  causes  aforesaid,  or  any  matter 
arising  thereout,  and  in  which  such  civil  ac- 
tion, information  or  other  proceedings  at  law 
or  in  equity,  judgment  or  execution  has  not 
been  actually  satisfied,  the  same  shall  be  stay- 
ed absolutely  without  costs  in  favor  of  the 
plaintiff  or  informer  of  his  attorney  as  against 
the  defendant :  and  no  further  proceedings  of 
any  kind  shall  be  hereafter  had  therein. 

8. — Every  judge  and  every  junior  and  every 
deputy  jud^e  of  a  County  Court  in  Upper 
Canada,  shall  ex  officio,  be  a  Justice  of  the 
Peace  for  the  county  or  union  of  counties  in 
which  he  shall  be  such  judge  or  junior  or 
deputy  judge,  and  no  deputy  judge  shall  be 
disqualified  by  being  an  attorney  or  solicitor. 

4. — The  Interpretation  Act  shall  apply  to 
this  Act 


An  Act  to  declare  valid  certain  Sales  of 
Lands  in  Upper  Canada. 

[AsMoted  to  18th  September,  1805.] 

Whereas,  by  an  Act  passed  in  the  Session 
of  Parliament  held  in  the  thirteenth  and  four- 
teenth years  of  Her  Majesty's  Reign,  chapter 
sixty-seven,  intituled:  ^*'An  Act  to  establish 
a  more  equal  and  just  system  of  Assessment 
in  the  several  Townships,  Villages,  Towns, 
and  Cities  in  Upper  Canada,^^  it  was  amongst 
other  things  enacted  that  certain  lands  upon 
which  any  taxes  should  remain  unpaid  on  the 
1st  day  of  January,  one  thousand  eight  hundred 
and  fifty -one,  or  so  much  thereof  as  should  be 
sufficient  to  discharge  such  taxes,  with  inter- 
est and  costs,  should  be  sold  by  the  Sheriff  or 
High  Bailiff  in  manner  in  and  by  the  said  Act 
particularly  mentioned  and  set  forth.  And 
whereas,  it  was  further  provided  by  the  said 
Act,  that  the  owner  of  any  such  lands  so  sold 
as  aforesaid,  might  redeem  the  same  within 
three  years  from  day  of  sale,  and  in  case  the 
same  should  not  be  so  redeemed  within  that 
period,  then  that  the  Sheriff  or  High  Bailiff,  at 
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any  time  after  the  expiration  of  that  period, 
should  azecute  and  deliver  a  deed  of  sale  of 
such  land  to  the  purchaser,  his  heirs  and 
assigns. 

And  whereas,  under  the  provisions  of  the 
said  Act,  various  lands,  upon  which  taxes 
were  unpaid  as  aforesaid,  were  in  the  year  one 
thousand  eight  hundred  and  flfW-two,  sold  by 
various  Sheriffs  of  Counties  in  Upper  Canada; 
which  lands  were  never  redeemed  by  the  own- 
ers, according  to  the  provisions  of  the  said 
Act. 

And  whereas,  after  such  sales  were  made, 
and  before  the  said  period  for  the  redemption 
thereof  had  expired,  that  is  to  say,  on  the 
fourteenth  day  of  June,  one  thousand  eight 
hundred  and  fifly-three,  a  certain  other  Act 
was  passed  (sixteenth  Victoria,  chapter  one 
hundred  and  eighty-two),  which  took  effect  on 
the  first  day  of  January,  one  thousand  eight 
hundred  and  fifty-four,  whereby  the  said  first- 
mentioned  Act  (thirteenth  and  fourteenth  Vic- 
toria, chapter  sixty-seven),  was  repealed,  and 
no  "provision  was  made  thereby  for  completing 
the  sales  made  under  the  authority  of  the 
said  first-mentioned  Act 

And  whereas,  in  many  cases,  the  lands  sold 
under  the  said  first-mentioned  Act  have  never 
been  redeemed,  and  the  purchasers  thereof 
have  obtained  deeds  thereof  from  the  respec- 
tive Sheriffs,  and  gone  into  possession  thereof 
and  made  valuable  improvements  thereon. 

And  whereas,  it  has  been  decided  and  ad- 
judged that  by  reason  of  tfie  repeal  of  the 
first-mentioned  Act,  before  the  expiration  of 
the  period  allowed  for  the  redemption  of  such 
lands,  and  before  the  execution  by  the  Sheriff 
to  the  purchaser,  of  a  deed  of  the  same,  the 
title  of  such  purchaser  is  defective,  and  unless 
a  remedy  be  provided  much  loss  and  injury 
will  be  sustained  by  innocent  purchasers ;  and 
it  is  expedient  to  provide  a  remedy  in  that 
behalf. 

Therefore,  Her  Majesty,  by  and  with  advice 
and  consent  of  the  Legislative  Council  and 
Assembly  of  Canada,  declares  and  enacts  as 
follows: — 

1. — In  all  cases  where  lands  were  legally 
sold  for  taxes  under  the  authority  of  the  said 
first-mentioned  Act,  and  not  redeemed  within 
the  period  by  that  Act  limited  in  that  behalf, 
and  the  purchaser  or  those  claiming  under 
him  shall  have  gone  into  actual  possession, 
such  sales  shall  be  and  are  hereby  declared 
legal  and  binding  upon  all  parties  concerned, 
and  all  deeds  executed  or  that  may  be  executed 
by  the  Sheriff  for  conveying  such  lands  to  the 
respective  purchasers  thereof,  shall  be  held  to 
be  l^al  and  valid,  anything  in  the  said  statute 
secondly  hereinbefore-mentioned  or  anv  other 
statute  or  law*  to  the  contrary  notwithstand- 
ing. 

2. — In  all  cases  where  the  purchaser  at  such 
sales,  or  those  claiming  under  him  shall  not 
have  gone  into  actual  possession  of  the  lands 
sold,  the  owner  of  such  last-mentioned  land 
may  redeem  the  same  within  one  vear  from 
the  passing  of  this  Act  by  paying  the  amount 


of  the  taxes  for  which  the  lands  were  sold  and 
the  costs  of  the  sale,  and  ten  per  cent  inter* 
est  thereon,  together  with  all  taxes  that  may 
have  been  paid  by  the  purchaser  or  his  ass^na, 
and  ten  pear  cent  interest  thereon — and  in  de- 
fault thereof  such  last-mentioned  sales  are 
hereby  declared  to  be  legal  and  binding  upon 
all  parties  concerned,  and  all  deeds  executed 
or  that  may  be  executed  by  the  Sheriff  for 
conveying  such  last  mentioned  lands  to  the 
respective  purchasers  thereof  shall  be  held  to 
be  legal  and  valid. 


An  Act  to  akbnd  chap.  76  op  the  Coksoli- 
DATED  Statutes  por  Upper  Canada,  zntt- 
TULEO,  **An  Act  bbspectino  .Master  and 
Servant." 

[AawBtad  to  18lh  September,  1865] 


Whereas  doubts  have  arisen  as  to  the  appli- 
cation in  certain  cases,  of  the  provisioiis  of 
the  Act  respecting  Master  and  Servant,  chap- 
ter seventy-five  of  the  Consolidated  Statutes 
for  Upper  Canada,  and  it  is  expedient  that 
they  should  be  removed:  Therefore,  Her 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Legislative  Council  and  Assembly  of 
Canada,  enacts  as  follows : — 

1. — If  after  the  termination  of  an  engage- 
ment between  Master  and  Servant,  any  dispute 
shall  arise  between  them  in  respect  of  the 
term  of  such  engagement  or  of  any  matter 
appertaining  to  it,  the  Justice  or  Justices  of 
the  Peace  who  shall  receive  the  complaint 
shall  be  bound  to  decide  the  matter,  in  accor- 
dance with  the  provisions  of  the  Act  respect- 
ing Master  and  Servant,  and  as  though  the 
engagement  between  the  parties  still  subsisted ; 
Provided  that  proceedings  be  taken  within  one 
month  after  the  eneagement  shall  have  ceased. 

2. — Whenever  the  Justice  shall  take  the 
evidence  of  the  complainant  in  support  of  his 
or  her  claim,  the  said  Justice  shall  be  bound 
to  take  the  evidence  of  the  defendant  also,  if 
tendered. 

An  Act  to  extend  the  Act  to  impose  ditties  on 
Prohissort  Notes  and  Bills  op  Exchange 
to  all  Notes  a  Bills  op  whatever  amount, 

AND  otherwise  TO  AMEND  THE  SAID  ACT. 

[Aeeented  to  18th  SeptemlMr,  1866.] 

Whereas  it  is  expedient  to  impose  duties  on 
promissoiT  notes  and  bills  of  exchange  now 
excepted  from  the  operation  of  the  Act  passed 
in  the  session  held  in  the  twenty-seventh  and 
twenty-eight  years  of  Her  Majesty^s  Reign, 
chapter  four,  and  otherwise  to  amend  the  said 
Act:  Therefore,  Her  Majesty,  by  and  with 
the  advice  and  consent  of  the  Legislative 
Council  and  Assembly  of  Canada,  enacts  as 
follows : 

1. — Upon  and  in  respect  of  every  promis- 
sory note,  draft  or  bill  of  exchange,  for  an 
amount  less  than  one  hundred  dollars,  made, 
drawn  or  accepted  in  this  Province  upon  or 
after  the  first  day  of  January,  in  the  ^ear  one 
thousand  eight  hundred  and  sixty-six,  there 
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shall  be  leried,  collected  tnd  paid  to  Her 
Mijesty,  for  the  public  uses  of  the  Province, 
the  duties  heretnafter  mentioned,  that  ia  to 
ay:- 

Oa  each  such  promiaaoiy  note,  and  on  each 
soch  draft  or  bill  of  exchange,  a  duty  of  one 
eent,  if  the  amount  of  such  note,  bill  or  draft, 
does  DOt  exceed  twenty-fire  dollars ; — a  duty 
of  tiro  cents  if  the  amount  thereof  exceeds 
hrenty-fiTe  dollars  but  does  not  exceed  fifty 
dollars,— and  a  duty  of  three  cents  if  the 
uDoant  thereof  exceeds  fifty  dollars  but  is 
less  than  one  hundped  dollars.  * 

2.^The  GoTemor  in  council  may  from 
time  to  time  direct  stamped  paper  to  be  pre- 
pared for  the  purposes  of  the  Act  cited  in  the 
preamble  and  of  this  Act,  of  such  kinds  and 
bearing  respectively  such  device  as  he  thinks 
proper,  and  may  definy  the  cost  thereof  out 
of  any  unappropriated  monies  forming  part  of 
the  Goosolldated  Revenue  Fund  ;  but  tne  de- 
vice on  each  stamp  shall  express  the  value 
thereof  that  is  to  say,  the  sum  at  which  it 
shall  be  reckoned  in  payment  of  the  duties 
imposed  by  the  said  Act,  and  by  this  Act ; 
aod  any  such  stamp  on  the  paper  on  whicn 
any  note,  bill  or  draft  is  written  shall  have  in 
all  respects  the  same  effect  as  an  adhesive 
stamp  of  the  same  value ;  and  all  the  provi- 
sions of  the  thirteenth  section  of  the  Act  cited 
in  the  preamble  shall  apply  to  the  stamps  on 
paper  stamped  under  this  section  as  fully  as 
to  the  adhesive  stamps  mentioned  in  the  said 
Act,  as  shall  also  all  other  provisions  of  the 
said  Act  which  can  be  so  applied,  and  are  not 
ioconsistent  with  this  Act 

S.— Upon,  from,  and  after  the  first  day  of 
October  next  after  the  passing  of  this  Act,  it 
shall  not  be  necessary  that  the  signature  or 
part  of  the  signature  of  the  maker  or  drawer, 
or  in  the  case  of  a  draft  or  bill  made  or 
^VD  oat  of  this  Province,  of  the  acceptor 
or  first  endorser  in  this  Province,  or  his 
initials,  or  some  integral  or  material  part  of 
the  iostniment,  be  written  on  any  adhesive 
Btamp  affixed  to  any  promissory  note,  draft, 
or  bill  of  exchange,  but  the  person  affixing 
snch  adhesive  stamp,  shall,  at  the  time  of 
ifiising  the  same,  write  or  stamp  thereon  the 
<iate  at  which  it  is  affixed,  and  such  stamp 
shall  be  held  primd  facie  to  have  been  affixed 
^t  the  date  stamped  or  written  thereon,  and 
if  no  date  be  so  stamped  or  written  thereon 
such  adhesive  stamp  shall  be  of  no  avail ;  any 
person  wilfully  writing  or  stamping  a  false 
<^te  on  any  adhesive  stamp  shall  incur  a  pen- 
^ty  of  one  hundred  dollars  for  each  such  of- 
fence. 

1— No  party  to  or  holder  of  any  promis- 
^  note,  draft,  or  bill  of  exchange,  shall  in- 
^  any  penalty  by  reason  of  the  duty  thereon 
^t  haTing  been  paid  at  the  proper  time  and 
^  the  proper  pafty  or  parties,  provided  that 
>t  the  time  it  came  into  his  hands  it  had  afflx- 
^  to  it  stamps  to  the  amount  of  the  duty 
JPparently  payable  upon  it,  that  he  had  no 
bowledge  that  they  were  not  affixed  at  the 
P^r  time  and  by  the  proper  party  or  par- 


ties, and  that  he  pays  such  duty  as  soon  as 
he  acauires  such  knowledge, — ^and  any  holder 
of  such  instrument  may  pay  the  dutpr  thereon, 
and  give  it  validity,  under  section  nme  of  the 
Act  cited  in  the  preamble,  without  becoming 
a  party  thereto; — In  this  section  the  word 
*'duty"  includes  any  double  duty  payable  un- 
der the  said  section  nine. 

5. — This  Act  shall  be  construed  as  one  Act 
with  the  Act  cited  in  the  preamble,  and  here- 
by amended,  all  the  provisions  whereof  not 
inconsistent  with  this  Act,  shall  apply  to  the 
duties  and  penalties  hereby  imposed  as  if  such 
duties  and  penalties  were  imposed  by  the 
said  Act  

Am  Act  to  privent  the  sprkadino  of  Can- 
AOA  Thistles  im  Upper  Canada. 

[A«Mntod  to  18Ui  September,  1985.] 

Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  and  Assem- 
bly of  Canada,  enacts  as  follows : — 

l.-^It  shall  be  the  duty  of  every  occupant 
of  land  in  Upper  Canada,  to  cut,  or  to  cause  to 
be  cut  down  all  the  Canada  thistles  growing 
thereon,  so  often  in  each  and  every  year  as 
shall  be  sufficient  to  prevent  them  going  to 
seed ;  and  if  any  owner,  possessor,  or  occupier 
of  land  shall  knowingly  suffer  any  Canada 
thistles  to  grow  thereon  and  the  seed  to  ripen 
so  as  to  cause  or  endanger  the  spread  thereof, 
he  shall  upoi¥  conviction  be  liable  to  a  fine  ojf 
not  less  than  two  nor  more  than  ten  dollars 
for  every  such  offence. 

2. — It  shall  be  the  duty  of  the  Overseers  of 
Highways  in  any  Municipality  to  see  that  the 
provisions  of  this  Act  are  carried  out  within 
their  respective  highway  divisions,  by  cutting 
or  causing  to  be  cut  all  the  Canada  thistles 
growing  on  the  highways  or  road  allowances 
within  their  respective  divisions,  and  every 
such  overseer  shall  give  notice  in  writing  to 
the  owner,  possessor,  or  occupier  of  any  land 
within  the  said  division  whereon  Canada  this- 
tles shall  be  growing  and  in  danger  of  going  to 
seed,  requiring  him  to  cause  the  same  to  bo  cut 
down  within  five  days  from  the  service  of  such 
notice;  And  in  case  such  owner,  possesser,  or 
occupier,  shall  refuse  or  neglect  to  cut  down 
the  said  Canada  thistles,  within  the  period 
aforesaid,  the  said  Overseer  of  Highways  shall 
enter  upon  the  land  and  cause  such  Canada 
thistles  to  be  cut  down  with  as  little  damngo 
to  growing  crops  as  may  be,  and  he  shall  not 
be  liable  to  be  sued  in  action  of  trespass  there- 
for :  Provided  that  no  such  Overseer  of  High- 
ways shall  have  power  to  enter  upon  or  cut 
thistles  on  any  land  sown  with  grain:  Pro- 
vided also,  that  where  such  Canada  thistles  are 
grovring  upon  non-resident  lands,  it  shall  not 
be  necessary  to  give  any  notice  before  proceed- 
ing to  cut  down  the  same. 

8. — ^It  shall  be  the  duty  of  the  Clerk  of  any 
Municipality  in  which  Railway  property  is 
situated,  to  give  notice  in  writing  to  the  Sta- 
tion Master  of  said  Railway  resident  in  or 
nearest  to  the  said  Municipality  requiring  him 
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to  cause  all  the  Canada  thistles  growing  upon 
the  property  of  the  said  Railway  Company 
within  the  limits  of  the  said  Municipality  to  hie 
cut  down  as  provided  for  in  the  first  section  of 
this  Act,  and  in  case  such  Station  Master  shall 
refuse  or  neglect  to  have  the  said  Canada  this- 
tles cut  down  within  ten  days  from  the  time 
of  service  of  the  said  notice,  then  the  Over- 
seers of  Highways  of  the  Municip^ity  shall 
enter  upon  the  property  of  the  said  Railway 
Company  and  cause  such  Canada  thistles  to 
.  be  cut  down,  and  the  expense  incurred  in 
carrying  out  the  provisions  of  this  section 
shall  be  provided  for  in  the  same  manner  as 
in  the  next  following  section  of  this  Act 

4. — Each  Overseer  of  Highways  shall  keep 
an  accurate  account  of  the  expense  incurred 
by  him  in  carrying  out  the  provisions  of  the 
preceding  sections  of  this  Act,  with  respect 
to  each  parcel  of  land  entered  upon  therefor, 
and  shall  deliver  a  statement  of  such  expenses, 
describing  by  its  legal  description  the  land 
entered  upon,  and  verified  by  oath,  to  the 
owner,  possessor,  or  occupier  of  such  resident 
lands,  requiring  him  to  pay  the  amount:  In 
case  such  owner,  possessor,  or  occupier  of 
such  resident  lands  shall  refuse  or  ne^ect  to 
pay  the  same  within  thirty  days  after  sudi 
application,  the  said  claim  shall  be  presented 
to  the  Municipal  Council  of  the  Corporation 
in  which  such  expense  was  incurred,  and  the 
said  Council  is  hereby  authorized  and  requir- 
ed to  credit  and  allow  such  claiim  and  order 
the  same  to  be  paid  from  the  funds  for 
general  purposes  of  the  said  Municipality. 
The  said  Overseer  of  Highways  shall  also 
present  to  the  said  Council  a  similar  statement 
of  the  expenses  incurred  by  him  in  carrying 
out  the  provisions  of  the  said  section  upon  any 
non-resident  lands;  and  the  said  Council  is 
hereby  authorized  and  empowered  to  audit  and 
allow  the  same  in  like  manner :  Provided  al- 
ways thatif  any  owner,  occupant,  or  possessor, 
amenable  under,  the  provisions  of  this  Act^ 
shall  deem  such  expense  excessive,  an  appeal 
may  be  had  to  the  said  Council  (if  made  with- 
in thirty  days  after  delivery  of  such  state- 
ment) and  which  the  said  Council  shall  deter- 
mine the  matter  in  dispute. 

6, — The  Municipal  Council  of  the  Corpora- 
tion shall  cause  all  such  sums  as  have  been  so 
paid  under  the  provisions  of  this  Act,  to  be 
severally  levied  on  the  lands  described  in  the 
statement  of  the  Overseers  of  Highways,  and 
to  be  collected  in  the  same  manner  as  other 
taxes ;  and  the  same  when  collected  shall  be 
paid  into  the  Treasury  of  the  said  Corpora- 
tion to  reimburse  the  outlay  therefrom  afore- 
said. 

6. — Any  person  who  shall  knowingly  vend 
any  grass  or  other  seed,  among  which  there  is 
any  seed  of  the  Canada  thistle,  shall  for  every 
such  offence,  upon  conviction,  be  liable  to  a 
fine  of  not  less  than  two  or  more  than  ten 
dollars. 

7. — Every  Overseer  of  Highways  or  other 
other  officer  who  shall  refuse  or  neglect  to  dis- 
charge the  duties  imposed  on  him  by  this  Act, 


shall  be  liable  to  a  fine  of  not  less  than  ten 
nor  more  than  twenty  d<rilar8. 

8. — Every  ofience  against  the  proTisuMis  fl*f 
this  Act  shall  be  punished,  and  the  penalty^ 
hereby  enforced  for  each  offence  shall  be  reo(#- 
vered  and  levied,  on  conviction,  before  any 
Justice  of  the  Peace ;  and  all  fines  imposed 
shall  be  paid  into  the  Treasury  of  the  Munic- 
pality  in  which  such  conviction  takes  plaoe. 


SELBOTIOKS. 


ADVERTISING  "DODGES." 

The  case  of  GUnny  y.  Smith  contains  an 
important  question  as  regards  traders  in  these 
days  of  '* advertisinedo^s,**  and artfbl  ways 
of  making  money.  His  Honodr  in  deliyering 
judgment  said : — The  plaintiffs  represent  the 
well-known  firm  of  Thresher  &  Glenny,  hosiers 
of  the  Strand,  and  the  defendant  was  for  above 
two  years  in  their  employ.  He  then  set  up 
for  himself  at  No.  122,  Oxford-street,  where 
he  carries  on  the  same  species  of  business,  and 
it  was  the  mode  in  which  he  advertised  bi^^ 
trade  on  his  shop  that  is  now  the  subject  of 
dispute.  On  the  upper  part  of  the  houso 
were  the  words  "  shirt  maker,**  in  large  cha 
racters ;  below  that,  and  immediately  over  the 
shop  (still  on  the  waif)  "and  Indian  outfitter." 
Then  came  a  striped  blind,  on  which  were  the 
words  "  fipom  Thresher  k  Glenny,'*  the  words 
"Thresher  &  Glenny,"  being  in  large  cha- 
racters, and  "from"  in  comparatively  very 
small  ones,  and  oblique  in  position ;  and  the 
same  thing  was  repeated  on  two  brass  plates 
— one  beneath  each  window — the  defendant's 
name  being  alone  placed  over  the  windows  in 
large  characters,  but  when  the  blind  was  down 
this  could  not  be  seen  fi*om  the  opposite  side 
of  the  way,  alUiough  it  might  by  a  person 
near  the  window  looking  up  under  the  blind. 
The  defendant  had  set  up  business  in  May  last, 
and  it  appeared  that  a  conversation  had  taken 
place  between  him  and  a  person  named  Atkins, 
with  reference  to  this  use  of  the  names  of  his 
employers.  The  plaintiffs  filed  their  bill  to 
restram  this  use  of  their  names  by  the  defen- 
dant, and  the  Vice-Chancellor  granted  a  per- 
petual injunction,  in  the  terms  asked. 

This  case  will,  no  doubt,  be  quoted  hereafter 
as  regulating  the  law  on  this  subject,  and  it 
ought  to  be  well  understood  that  it  is  easy  to 
go  too  far  in  indicating  a  former  connexion  with 
another  firm  in  advertising  a  business^ 

The  Vice-Chancellor,  in  his  judgment,  re- 
ferred minutely  to  the  various  phases  in  which 
names  exhibited  might  appear,  observing  that 
the  plaintiffs  and  their  predecessors  had  carried 
on  business  for  a  century  and  a-hali^  and  for 
twenty-five  years  had  done  so  with  consider- 
able reputation.  "Lord  Kingsdown,  in  the 
Leather  Cloth  Company*9  oa&e^  has  laid  down 
the  principle  that  a  man  has  no  right  to  put  up 
his  goods  for  sale  as  the  goods  of  a  rival  trades- 
man ;  and,  though  that  was  the  case  of  rival 
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manaftcturerB,  the  same  principle  applies 
here^  A  man  has  a  right  to  take  adrantage  of 
the  chaneter  and  reputation  of  a  flm  with 
vhich  he  has  been  qpnnected,  but  if  be  uses 
the  name  he  must  do  it  in  connexion  with  his 
own.  The  real  question  is  whether  the  defen- 
dant has  so  used  the  names  as  to  deceive  the 
public  Persons  knowing  of  the  question 
would  be  affected  by  a  foregone  oondusion, 
and  I,  having  sevenu  times  pa3sed  the  shop 
since  the  case  was  heard,  was  in  that  position. 
But  the  question  was  whether  the  heedless, 
ineautioua,  unwary  persons  might  not  be  de- 
cdved.  I  think  that  many  persons  might  be 
misled,  without  saying  that  there  was  an  in- 
tention to  deceive,  still  what  was  done  was 
calculated  to  mislead  the  public  to  suppose 
that  the  defendant's  shop  was  the  ^op  of  the 
pUintif&\'^  The  point  is  by  no  means  a  new 
one,  but  we  do  not  remember  to  have  met 
with  a  case  so  readily  to  be  understood  and 
Applied  to  the  daily  experience  of  both  shop- 
keepers   and    their    customers. — Solieiton^ 


THE  FRENCH  LAW  OF  MARRIAGE. 

A  contract  of  marriage  extraordinary  was 
brought  under  the  consideration  of  the  Paris 
Court  of  First  Instance,  presided  over  by  M. 
Benoit  Champy  a  short  time  ago.  A  count  and 
a  countess,  whose  names  arc  not  given  by  the 
legal  journals  which  report  the  case,  refused 
their  consent  to  the  marriage  of  their  daughter 
Helen  with  the  man  of  her  heart  She  Uiere- 
upoD  retired  to  a  a  convent,  from  which  she  ad- 
dressed to  her  parents  those  actes  reipeetueux, 
which  by  the  French  code  enable  persons  of  full 
«^  to  marry  without  the  consent  of  father  and 
mother,  which  iRprima/aeie  necessary.  There- 
QpoD  the  parents  instituted  a  suit  to  stop  the 
marriage  on  the  ground  that  their  daughter  was 
insane,  and  the  principal  evidence  produced  in 
support  of  the  allegation  was  that  she  had  sign- 
ed a  contrapt  of  marriage  in  the  following  form : 

*'  OITB  XARRIAOB  C02ITJCA0T. 

'*  Art  1.  Loving  each  other,  and  knowing 
each  other  well  enough  to  be  certain  that  one 
cannot  be  happy  without  the  other,  we  join 
ourselves  together  to  live  for  ever  hereafter  as 
good  married  people.  She  will  be  I  and  I  shaU 
be  the,  he  will  be  I  and  I  shall  be  he. 

"  Art.  2.  Oharles-^1  promise  Helen  to  devote 
all  my  mind,  all  my  strength,  and  my  whole 
being  to  the  purpose  of  maintaining  her,  and 
^e  children  that  she  may  give  me,  honestly  and 
decently. 

**Art  8.  ffelen — I  promise  Charles  to  second 
him  in  keeping  our  household  from  want  and 
difficulty;  with  that  view  I  shall  make  economi- 
cal habits  a  duty. 

".Arc  ^  Charlei — ^I  admit  that  I  am  some- 
times hasty  and  violent  I  hope  to  be  excused 
from  any  sudden  burst  of  anger. 

**  Helen — It  will  perhaps,  be  hard  to  endure, 
Vat  the  eondilion  is  aooeded  to. 


'*  Art  5.  Helsn — I  must  also  be  pardoned 
something.  My  temper  is  a  litt^  uneven,  and 
I  am  greatly  disposed  to  be  jealous. 

" — Oharlesl  will  not  mind  caprices,  if  they 
are  not  too  frequent  As  to  the  other  fault,  I 
am  disposed  to  rejoice  at  it  rather  than  other, 
wise,  for  a  jealous  person  is  not  likely  to  give 
cause  for  jealousy. 

"  Art  6.  CkarU%  and  ffelen—^e  are  per- 
suaded that,  between  lovers,  disputes  and  cool- 
nesses almost  always  arise  from  petty  causes. 
On  this  account  we  mutually  promise  never  to 
follow  our  own  desires  in  things  of  small  im- 
portance, but  always  to  give  way  to  each  other. 

^^  Helen — In  important  matters  it  will  be 
right  that  Charles  should  decide,  for  ho  has 
more  knowledge  and  judgment  than  I. 

'*  CAariM— Helen  is  too  modest.  I  shall 
never  decide  anything  without  consulting  her, 
and  either  convertingher  to  my  views  or  adopt- 
ing hers  if  I  think  them  best 

*'  Art  7.  As  a  consequence  of  the  last  preced- 
ing article,  each  of  us  shall  always  be  dressed 
according  to  the  taste  of  the  other. 

"  Art  8.  The  words  *  I  will,'  *  I  expect,'  '  I 
require,'  and  other  similar  expressions,  are  ab- 
solutely erased  from  our  dictionary. 

*^  Art  9.  Charles  will  honor  his  wife,  that  she 
may  be  honored  by  others.  He  will  always 
exhibit  towards  her  esteem  and  confidence,  and 
will  be  especially  careful  never  in  her  presence 
to  allow  any  advantage  over  her  to  any  other 
woman  upon  any  point  whatsoever. 

"  Art  10.  We  shall  ever  bear  in  mind  that 
want  of  cleanliness  and  attention  to  personal 
appearance  must  necessarily  produce  repug- 
nance and  disgust  Neatness  is  to  the  body 
what  amiability  is  to  the  soul.  It  is  that  which 
pleases. 

"Art.  11.  Helen — The  majority  of  women 
nurse  their  own  children.  I  hope  Charles  will 
approve  of  my  performing  my  duties  as  a 
mother. 

^^ChoBrle-^I  approve — subject  to  the  doctor's, 
advice. 

"Art  12.  CAar?«— Helen  will  take  great 
care  not  to  spoil  our  children's  intellects  in  their 
early  years.  She  must  not  talk  or  suffer  others 
to  talk  to  them,  any  of  that  nonsense  which 
gives  false  ideas  and  dangerous  impressions 
throughout  life. 

"  Helen — I  will  pay  great  attention  to  this 
part 

"  Art  18.  Although  our  mutual  tenderness 
is  a  guarantee  that  we  shall  never  fail  in  the 
engagments  hereinbefore  set  forth,  each  of  us 
will  keep  a  copy  of  these  presents,  and  in  case  of  ' 
the  breach  of  any  article  shall  be  entitled  to  Uy 
it  before  the  other  party  to  remind  him  or  her 
of  the  covenants  entered  into. 

"  Art  14.  Inasmuch  as  neither  will  have  any- 
thing that  does  not  belong  to  the  other,  there  is 
no  occasion  to  take  any  account  of  the  contribu' 
tion  of  each  to  the  common  stock.  Affection 
and  courage,  our  only  fortune,  cannot  be  count- 
ed, and  each  of  us  will  endeavor  to  bring  as 
much  as  possibla 
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registered  in  seTeral  oonntiee  wherein  the  lands 
belonging  to  the  said  estate  aro  situate,  and  for 
other  reasons,  a  cloud  upon  the  title  of  the  plain- 
tiff, and  that  the  defendants  Da?id  Torrance  and 
John  Torrance  and  Thomas  Cramp  were  co-part- 
ners in  business,  and  were  the  largest  creditors 
of  the  said  James  Daniel  Mackay,  and  were  cutuit 
que  trtuient  under  the  said  deed,  and  for  that  rea- 
son made  defendants  to  this  suit  The  plaintiff 
therefore  prayed  that  the  said  assignment  to  the 
said  Thomas  Cramp  and  Andrew  Milroy  might  be 
declared  to  be  Yoid  as  against  the  plaintiff,  and 
that  the  said  Thomas  Cramp  and  Andrew  Milroy 
might  be  ordered  to  deliyer  up  to  the  plaintiff  all 
the  books  of  account,  Touchers,  deeds,  papers 
and  documents,  and  all  the  goods  and  chattels 
belonging  to  the  said  estate,  and  to  convey  to  the 
plaintiff  the  lands  and  premises  conTcyed  to  them 
by  the  said  Mackay,  and  that  the  said  Thomas 
Cramp  and  Andrew  Milroy  might  be  restrained 
by  the  order  and  injunction  of  this  honorable 
court  from  intermeddling  with  the  said  estate 
and  effects  and  from  collecting  the  debts  due  to 
the  said  Mackay,  and  from  retaining  the  posses- 
sion of  any  of  the  goods  and  chattels  belonging 
thereto,  and  from  selling  or  disposing  of  any  of 
the  property  real  or  personal,  and  that  they 
might  account  to  the  plaintiff  for  such  por- 
tion of  the  said  property  as  had  been  converted 
into  money  and  pay  the  same  to  the  plaintiff. 

The  answer  of  the  defendants  admitted  the 
mailers  of  fact  stated  in  the  bill,  and  submitted 
to  the  judgment  of  the  court  as  to  whether  the 
assignment  to  Cramp  and  Milroy  was  or  was  not 
Toid. 

The  cause  came  on  for  hearing  on  bill  and 
answer. 

Hoaf,  Q.  C,  for  the  plaintiff. 

JSlakef  Q.  C,  for  the  defendants,  Cramp  and 
Milroy. 

S.  H.  Blake^  for  David  and  John  Torrance. 

MowAT,  V.  C— The  question  argued  in  this 
cause  was  whether  an  assignment  for  the  benefit 
of  creditors,  on  which,  as  an  act  of  insolvency, 
proceedings  are  afterwards  taken  in  insolvency, 
is  void  as  agiunst  the  assignees  appointed  under 
the  act. 

I  am  clear  that  it  is.  I  think  this  apparent 
from  the  whole  scope  of  the  acL  It  is  impossible 
to  suppose  that  when  the  legislature  made  such 
an  assignment  an  act  of  insolvency,  it  was  in- 
tended that  the  assignee  appointed  under  the 
act  should  receive  none  of  the  property  of  the 
insolvent,  and  that  notwithstanding  their  appoint- 
ment the  estate  of  the  insolvent  should  be  admin- 
istered by  the  trustees  whom  the  insolvent  had 
himself  chosen  to  name.  Such  a  construction 
would  render  futile  the  enactment  which  makes 
such  an  assignment  an  act  of  insolvency  and 
would  practically  deprive  the  creditors  of  the 
advantages  which  the  statute  gives  them,  for  the 
winding  up  of  the  estate  of  an  insolvent  debtor.* 
If  in  addition  to  the  clear  evidence  of  the  inten- 
tion of  the  legislature,  which  the  scope  and  ob- 
ject of  the  net  supply,  a  direct  enactment  declar- 
ing such  assignment  invalid  against  assignees 
under  the  act  were  necessary,  I  think  sec.  8  con- 
tains enough  for  this  purpose.  Take  for  example 
the  third  sub-sfection  of  that  clause  which  ex- 
pressly renders  null  all  contracts  or  conveyances 
made  and  acts  done  by  a  debtor  with  the  intent 
fraudulently  to  impede  obstruct  or  delay  his 


creditors  in  their  remedies  against  him,  or  with 
intent  to  defraud  his  creditors  or  any  of  them, 
and  which  have  the  effect  of  impeding,  obstruct- 
ing or  delaying  the  creditors  or  of  injuring  them. 
The  deed  of  assignment  impedes  and  obstructs 
creditors  in  those  remedies  which  the  Insolvency 
Act  affords,  and  on  this  ground  similar  clauees 
in  the  English  Bankruptcy  Act,  1  Jao.  1,  ch.  16, 
see.  2,  and  6  Geo.  17.  oh.  16,  sec.  8,  were  decided 
in  England  to  include  voluntary  assignments  for 
the  benefit  of  creditors :  Stewart  v.  Moody,  1  C. 
M.  &  R.  777.  As  Lord  Ellenborough  obserred  in 
Simpeon  v.  Sikes,  6  Maule  &  Selwyn,  812,  «*Baeh 
a  deed  subjects  the  debtor's  property  to  distribu- 
tion without  the  safeguards  and  assistance  which 
the  bankrupt  laws  provide." 

The  assignment  in  question  also  attempts  in 
some  respects  to  put  the  debtor's  property  under 
a  different  course  of  application  and  distribution 
among  his  creditors  from  that  which  would  take 
place  under  the  insolvency  law  :  Dutton  v.  ifor- 
riton,  17  Yes.  199.  Thus  it  does  not  give  the 
priority  secured  by  the  Insolvency  Act  to  the 
clerks  and  other  employees  of  the  insolvent. 

Decree  for  plaintiff. 


COBBESPONDENCE. 

To  THE  EDrroBS  of  the  Local  Courts'  Gazkttb. 
Gentlemen, — A.,  residing  in  the  First  Divi- 
sion of  a  county,  has  a  good  action  against  R, 
living  in  the  Tenth,  the  Division  in  which  the 
cause  of  action  arose.  A.  perceives  that  by 
suing  B.  in  the  Third  Division,  which  adjoins 
the  Tenth,  it  will  be  almost  as  convenient  for 
the  defendant  B.,  the  distance  to  .the  two 
courts  from  his  (B.'s)  residence  being  about 
the  same ;  and  that  it  will  be  much  more  con- 
Tenient  for  him  (A.),  and  that  it  will  save  his 
witnesses  (two  in  number)  twelve  miles  travel 
each,  i.  «.,  twelve  miles  each  way.  He  ac- 
cordingly applies  to  the  judge  of  the  County 
Court  under  the  72nd  sec  of  the  Division 
Court  Act,  upon  affidavit,  for  leave  to  sue  in 
the  Third  Division,  setting  forth  the  facts  as 
above  stated,  according  to  the  form  prescribed 
by  the  20th  General  Rule  of  Practice.  The 
judge,  however,  refuses  to  grant  the  order,  on 
the  ground  that  the  affidavit  must  show,  that 
the  court/or  the  Third  Division  is  nearer  to 
the  de/endant^s  (^.*s)  residence^  than  the  court 
for  the ''Tenth,  He  also  holds  that  the  appli- 
cation must  be  made  under  the  1st  section  of 
the  statute  27  &  28  Vic.  cap.  27,  and  not 
under  the  72nd  section  of  the  Division  Courts 
Act,  Con.  Stat  U.  C. ;  and  that  under  the 
former  section  it  is  necessary  for  the  affidavit 
to  show,  that  the  Third  Division  Court,  is 
nearest  to  the  defendant  And  the  question 
has  arisen,  is  this  decision  correct  ? 
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With  all  due  defer^ce  to  the  learned  judge's 
decision,  I  think  the  position  untenable,  on  the 
foUo¥ring  grounds: — ^rst^  the  enactment  27 
k  28  Vic.  cap.  27,  sec.  1,  authorizes  a  party 
to  sue  another  in  the  Division  Court  nearest 
to  the  defendant's  residence,  irrespective  of 
where  the  cause  of  action  arose,  without  any 
order  whatever  (as  I  understand  it)  on  the 
part  of  the  judge,  giving  him  leave  to  do  so. 
And,  consequently,  it  appears  to  me  impos- 
sible to  hold  that  any  leave  is  necessary  under 
such  circumstances.  Hence,  the  conclusion 
inevitably  arrived  at  is,  that  under  whatever 
other  enactment  an  application  of  the  kind 
could  be  made,  it  would  be  improper  and  un- 
necessary to  apply  for  leave  from  a  judge  to 
do  Ihat  which  the  statute  27  k  28  Vic.  cap. 
27,  expressly  authorizes  parties  to  do. 

The  Act  is  reme<^  in  its  character,  intend- 
ed, as  it  would  appear,  to  do  away  with  the 
necessity  of  applying  to  the  judge  for  a  special 
ordo;  where  the  plaintiff  desires  to  sue  the 
defendant  in  the  Division  Court  nearest  his 
residence.  But  not  in  its  effect  repealing  the 
72nd  sec,  where  convenience  and  economy, 
under  its  provisions,  might  be  gained. 

Second,  the  application,  in  my  opinion,  is 
properly  made  under  the  72nd  sea,  which 
seems  exactly  to  provide  for  cases  like  the 
present  The  preamble  of  the  clause,  announ- 
ces its  intention,  which  is,  to  render  the  pro- 
cedure in  the  Division  Courts  "  mare  easy  and 
maq^enewe  to  suitors ;"  and  the  clause  itself 
gives  the  judge  power  to  authorize  by  special 
order  a  suit  to  be  tried  in  **  any  division  in 
kit  county,  adjacent  to  the  division  in  which 
the  defendant  resides"  The  20th  General 
Rale  of  Practice  then  prescribes  the  form  of 
affidavit,  which  may  also  be  made  on  oath  to 
the  same  effect^  viva  voce,  at  any  sittings  of 
the  Court,  and  on  which  the  special  order 
may  be  obtained.  This  power  of  making  an 
order,  upon  such  an  affidavit  and  under  such 
circumstances,  is  vested  in  the  judge  by  the 
Legislature,  for  the  wise  and  beneficent  object 
of  lessening  the  expense  of  suits ;  and  where- 
erer  the  provisions  of  this  section  apply, 
ilthough  the  judge  may  withhold  his  consent ; 
for  the  statute  is  permissive,  not  compulsory, 
it  would  appear  to  be  the  duty  of  the  judge  to 
grant  it,  being  satisfied  of  the  desirability  of 
the  order. 

Third,  that  the  Act  of  27  &  28  Vic  cap. 
27,  is  an  extension  of  the  provisions  of  the 
72nd  sec  of  the  Division  Court  Act,  and  does 


not  abrogate  them,  is  drawn  from  the  reading 
of  the  8rd  sec  of  the  new  Act,  the  first  and 
second  sections  of  which  are  to  be  construed 
as  part,  incorporated  with  and  inserted  after, 
the  7lBt  section  of  the  Division  Court  Act 

If  these  reasonings  be  just,  I  think  the 
following  inferences  are  fairly  deduciblc :— flrst» 
that  it  is  not  necessajy  to  shew  in  the  affida- 
vit, that  the  court  in  which  the  cause  is  sought 
to  be  tried  is  the  nearest  to  the  defendant's 
residence,  if  it  is  plainly  shown,  that  it  would 
lessen  the  expense  of  the  parties  to  have  the 
causes  tried  in  that  court  2nd,  that  the 
application  is  properly  made  under  the  72nd 
sec  of  Division  Court  Act ;  and  that  it  would 
be  improper  to  apply  for  an  order  under  the 
1st  sec  27  and  28  Vic  cap.  27. 

By  giving  your  opinion  in  the  above  case  in 
your  valuable  paper,  you  will  much  oblige  me 
and  perhaps  put  right  some  who,  like  me, 
may  be  misled  by  the  same  views. 
Yours  respectfully. 

Lector  Leoum. 

[The  72nd  section  of  the  Act  enables  a 
judge  to  consider  the  convenience  of  the 
intended  plaintiff  as  weH  as  the  intended  de- 
fendant The  terms  used  being  obviously 
designed  to  include  both,  viz.: — ^* place  of 
residence  of  certain  parties,"  "  such  parties," 
**  inexpensive  to  suitors ;"  and  the  form  given 
shews  the  broad  view  taken  by  the  judges.  In 
the  case  put  we  think  that  an  order  might 
well  have  been  made  under  sec.  72. 

The  27  &  28  Vic  cap.  21,  does  not  repeal 
section  72.  It  has,  however,  (to  use  the  words 
of  the  writer  of  "The  Law  and  Practice  of  the 
Division  Courts,"  a  gentleman  of  high  attain- 
ments and  large  experience)  "  to  a  great  extent 
left  the  provisions  of  sec.  72  of  little  practical 
value,  but  there  are  yet  cases  not  covered  by 
that  Act  in  which  sec.  72  may  be  brought  into 
play  with  a  view  to  convenience  and  economy 
in  procedure."*  In  our  judgment,  the  case 
as  put  by  our  correspondent  is  one  of  the 
kind. 

In  bringing  an  action  under  27.  &  28  Vic, 
no  leave  of  the  judge  is  necessary.  The  plain- 
tiff enters  the  suit  of  right,  but  he  must  be 
prepared,  if  necessary,  to  shew  at  the  trial 
that  the  tribunal  is  the  one  nearest  to  the 
defendant's  residence. — Eds.  L.  C.  G.] 

•lL.C.Q.8d.  K. 
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ebip,  each  partner  is,  in  the  ahsenee  ef  any  sp^ 
cial  agreement,  entitled  to  trade  under  the  name 
or  style  of  the  old  firm. 

The  plaintiff's  husband,  B..  and  the  defendant, 
for  many  years  carried  on  businesa  under  the 
style  of  B.  &  Go.  The  plaintiff,  on  the  death  of 
her  husband,  continued  the  partnership  in  pur- 
suance of  a  proviso  in  the  articles  of  partnership. 
The  plaintiff  and  defendant  afterwards  dissolTed 
partnership  by  mutual  consent,  and  no  stipula- 
tion was  made  with  respect  to  the  use  of  the 
name  of  the  firm.  The  defendant  continued  to 
trade  under  the  style  of  B.  &  Co.,  while  the 
plaintiff  traded  in  her  own  name,  B.  It  was 
proved  that  orders  intended  for  the  plaintiff  were 
sent  to  the  defendant,  but  no  fraud  was  shewn. 

Held,  that  the  plaintiff  was  not  entitled  to  an 
injunction  to  restrain  the  defendant  from  trading 
as  B.  &  Co.— ^anAv  y.  Oibson,  18  W.  B.  1012. 

Mahribd  woman — Gifts  bt  husband  to  wm 

— SePABATM  PBOPBBTT — EtIDBNOB  0?  TOLUNTABT 

GIFTS. — In  order  to  establish  the  fact  of  a  gift  of 
chattels  from  a  husband  to  his  wife,  there  must 
be  clear  and  distinct  evidence  corroborative  of  the 
wife's  testimony.  It  is  not  necessary  that  he 
should  deliver  them  to  a  trustee  for  his  wife  ;  it 
is  sufficient  if  he  constitutes  himself  a  trustee 
for  her  by  making  the  gift  in  the  presence  of  a 
witness,  or  by  subsequent  statements  to  a  witness 
that  he  has  made  the  gift;  but  a  mere  declara- 
tion of  intention  to  give  Is  not  sufficient. 

SembU,  presents  made  by  a  husband  to  his 
wife,  whether  in  contemplation  of  or  subsequent 
to  their  marriage,  are  the  separata  property  o^ 
the  wife,  and  do  not  form  part  of  the  husband's 
personal  estate.— G^rant  v.  Grant,  18  W.  E.  1057. 

WbITTEN  AQBBBKBNT  bt  PABTIKS  SBYBBALItT 
PROMISING  TO  PAT  OBBTAIN  SUMS,  A  SBYBBAL  PBO- 

HissoBT  NOTB. — Defendant,  with  others,  ngned 
the  following  instrument,  his  subscription  being 
$10.: 

**  We,  the  undersigned,  do  hereby  Beverally 
promise  and  agree  to  pay  to  F.  W.  Thomas,  Esq., 
[the  plaintiff,]  agent  of  the  Bank  of  Montreal  in 
Ooderich,  the  sums  8«t  opposite  our  respective 
names,  for  the  purpose  of  building  an  Episcopal 
ohurch  and  rectory  in  the  town  of  Qoderich." 

The  declaration  thereon  alleged,  that  in  conai* 
deration  that  W.  and  others  would  promise  defen- 
dant to  pay  the  plaintiff  certain  specified  sums, 
for  the  purpose,  &c.,  and  that  plaintiff  would 
pay  $100  for  the  same  purpose,  defendant  pro- 
mised to  pay  the  plaintiff  $100  therefor;  that  W. 
an «  :  ue  others  did  promise  and  pay  accordingly, 
and  the  plaintiff  paid  $100,  yet  defendant  had 
not  paid. 


At  the  trial  the  plaintiff's  promise  to  eontri* 
bute  $190  was  not  proTOii. 

AM,  that  on  thia  gronnd  Mbadaut  was  «nfi- 
tied  to  BQOseed. 

Held,  also,  tittt  the  instrament  dedand  oa 
was  ths  soreral  proasisMry  nots  of  ^  ^h  sohseri- 
ber ;  and  as  it  soemed  that  the  plaintiff  was  eft» 
titlad  to  raooTtr,  though  not  tip<»i  these  plead* 
ings  and  evidence,  a  new  trial  was  ordered  upma 
pi^yment  of  oosts..^  Tlumat  v  Crac$^  15  U.  C» 
C.  P.  462. 

ICAGISTRATBS.  MITKICIPAI.  «b 
COMMOir  SCHOOL  LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 
8alb  roB  TAXBs — Tbbasubbb's  wabbamt.-^ 
Held,  affirming  the  Judgment  of  the  Court  of 
Queen's  Bench,  that  the  provirion  of  the  statute 
16  Vic.  oh.  182,  sees.  66  and  66,  Con.  Stat  U.G. 
eh.  55,  requiring  the  eounty  treasurer  in  the  war- 
rant issued  by  liim  for  the  sale  of  lands  in  arrear 
for  taxes,  to  distinguish  those  that  have  been 
patented,  from  these  under  lease  or  license  of 
ooenpatien,  is  compulsory ;  and  that  aales  effeeU 
ed  under  a  warrant  omitting  such  psrtioaUia  are 
void.--£r«M  v.  iRO,  2  E*  &  A.  Bep.  569. 

Tbmpbbabob  Act,  27-28  Yio.  cap.  18— Abpu* 

OATIOH  TO  QUASH  BT-IiAW — iBSUFflOIBBT  BOTIOB. 

•^Under  the  27-28  Vic  cap.  18,  a  requisition  fbr 
the  by-law  must  be  published  by  the  clerk  for 
four  conseontive  weeks  in  some  newQ»aper  pub* 
lished  weekly  or  oftener  within  the  municipality, 
with  a  notice  that  on  some  day  within  the  week 
next  after  such  four  weeks,  a  poll  would  be 
taken.  The  notice  in  this  case,  first  published  on 
Thursday,  12th  January,  appointed  Tuesday,  7th 
February,  for  the  poll.  Mtld,  too  soon,  and  the 
by-law  was  quashed. 

It  was  contended  that  the  four  weeks  must  be 
computed  from  the  first  day  of  the  week  in  which 
the  first  publication  takes  place,  not  from  the 
day  of  such  publioation,  but  Held,  clearly  not. 

QwBrt,  whether  en  motion  to  quash  saoh  by* 
laws,  it  eonid  have  been  intended  that  the  court, 
in  term,  should  enter  into  a  scrutiny  of  votes.— 
In  the  matter  of  Oo$  and  the  Corporation  of  the 
Tomukip  QfPkkmag,  84  U.  G.  Q.  B.  489. 

Salb  roB  TAXBS — 18  &  14  Via.  oaf.  67 — Sam 

VBJ>BB-*P0WBB  or  SHBBUr  TO  OONVBX  AfTBB  B»- 

psAi  or  BT  16  Yxo,  CAP.  182— Casus  oussits. — 
The  18  &  14  Yio.  cap.  67,  allows  three  years  for 
redemption  of  land  sold  for  taxes,  before  the 
sheriff  can  convey.  It  was  repealed  by  16  Vic 
c.  182,  which  came  into  force  on  the  1st  January, 
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1854,  ezeept  m  so  far  m  it  wight  affoot  **  any 
iste  or  tazea  of  tlio  prMtni  jear»"  1868,  **  or 
nj  rataa  or  taacM  which  ham  aoaived  and  art 
ietaallj  dno,  or  aoj  remocly  for  tha  oiitbroement 
or  neomj  of  rach  rates  or  taxes  not  otherwise 
pTOTided  for  hy  this  aat."  The  plaintiif  piir- 
ehased,  under  18  &  14  Vic,  in  1862 ;  so  that  he 
was  not  entitled  to  a  eonrejanoe  until  the  aot  limd 
been  repealed. 

Seld^  thai  as  the  ezenption  in  the  repenling 
eianee  gnro  no  power  to  oomplete  inehoate  pro* 
oeediogs,  the  sheriif  coold  not  oonyey,  althongh 
8ocb  a  resolt  was  elearl/  not  intended.— ifcJ)onal<f 
T.  McDamM  ei  aL,  34  U.  G.  Q.  B.  424. 

BsooosiZAiroK — BBUnr  mDm  0.  S.  U.  G.  cap. 
117,  sso.  11. — Defendant  having  entered  into  n 
reeognisaDoe  to  appear  at  n  eerUkin  assises,  nt* 
tended  until  tiie  last  day,  when  he  left,  assamlng, 
ss  no  indictment  had  been  foand,  that  the  oharge 
against  him,  of  a  breaoh  of  the  Foreign  Enlist- 
raent  Act,  was  not  intended  to  be  proseonted. 
He  was,  howoTor,  called,  and  his  recognisance 
^treated. 

The  court,  under  tlie  eireumstanees,  reliered 
him  and  his  sureties,  under  C,  8.  U.  G.  cap.  117, 
MS.  H,  on  payment  of  costs,  and  on  his  entering 
ioto  a  new  recognisance  to  appear  at  the  foUow- 
iog  asbizes.— J2i^.  T.  MeLeod,  24  U.  C.  Q.  B,  486. 


UPPfiB  GAJTADA  BEPOBT8. 


QUEEN'S  BENCH 

(Stpartai  by  C.  BoBnraos,  Xiq.,  <i.0.»  S^ofttr  to  Ou  QmrL) 

Masoh  t.  Moboah. 

hjuy  bf  damaUo  atdmaU    TrapimmoifdaitMt    EeiienM 
^  leientar^Righi  qf  haUu  or  owner  to  rteaotr^Gmaral 

(OimtliiiMd  from  p.  184.) 

1.  That  trespass  qwjtrt  elauaum  fre^t  is  not 
Biaintaioablo  on  the  facts  adduced  in  support  of 
the  first  count,  and  the  remedy  of  the  plaintiif, 
if  any,  is  case,  not  trespass. 

2.  That  were  the  law  otherwise,  the  mare 
killed  not  being  shewn  to  be  the  property  of  the 
plaintiff,  but  of  his  father,  and  no  injury  to  the 
Mil  being  shewn,  the  plaintiff  is  not  on  the  first 
cftuot  entitled  to  snbstantial  damages. 

3.  That  there  was  no  sufficient  CTldence  to 
support  the  ayerment  of  teiMtw  in  the  eecond 
eonot,  and,  on  the  contrary  thereof,  the  eridence 
Tbolly  disproved  that  ayerment. 

4.  That  there  was  no  sufficient  CTidenoe  to 
•nstaia  the  issue  of  property  in  the  mare  killed 
ss  being  the  property  of  the  plaintiff,  but,  on 
the  contrary  thereof,  the  evidence  wholly  dis- 
proved the  issue  joined  as  to  property  on  the 
lecond  count. 

6.  That  the  plaintiff  proved  only  one  wrong, 
sod  having  proved  no  more  is  not  entitled  to  hold 
s  general  verdict  on  two  independent  counts 


charging  two  distinct  wrongs;  and  the  jury, 
thon^  polled,  were  wholly  unable  to  decide  .in 
respect  of  which  counts  the  plaintiff  was  entitled 
to  recover. 

6.  That  the  plaintiff  failed  on  the  evidence  to 
sustain  the  first  and  second  oonots,  or  one  or 
other  of  them,  and  the  verdict  being  general  on 
both  counts,  there  ought  to  be  a  new  trial. 

Robert  A.  Harriaon^  for  the  appellant,  cited 
Mawn't,  Morgan,  10  U.  G.  L.  J.  189;  Black- 
lock  V.  MUUkan,  8  G.  P.  84 ;  Beehpith  v.  Shore- 
dike,  4  Burr.  2092 ;  MilUn  y.  Fawtrey,  Sir  W. 
Jones,  181.  Popham,  161 ;  Brovm  v.  Oilee,  1,  G. 
ft  P.  118;  Anon.  Ventr.  296;  Ghy.  Pig.  Vol.  L, 
p.  98 ;  Thomoi  v.  Morgan,  2  Gr.  M.  ft  B.  496 ; 
Bolford  r.  Dunnett,  7  M.  ft  W.  848 ;  ffaacke  r, 
Adameon,  14  G.  P.  201 ;  Midland  R,  W.  Co.  y. 
Bromleg,  17  G.  B.  872,  882;  JVw  ▼•  ^-  T- 
Faatengers  Ateuranee  Co.,  6  Jur.  N.  S.  769. 

John  Bell,  Q.  G.,  contra. 

Haqabtt,  J.,  deliyered  the  Judgment  of  the 
ooart 

That  portion  of  the  appeal  which  insists  that 
the  second  count  fails  in  proof  of  the  *'  scienter" 
may  be  disposed  of  by  referring  to  the  view  of 
the  law  expressed  in  Thomas  y.  Morgan,  referred 
to  t^  the  learned  judge  of  the  court  below. 
The  expressions  of  the  defendant  were  proper  to 
be  submitted  to  the  jury,  accompanied  by  the 
caution  as  to  their  weight.  It  is  contrary  to  the 
practice  of  this  court  in  appeals  to  weigh  the 
evidence  legally  entitled  to  be  submitted  to  them  ; 
and  the  learned  judge  below  is  not  dissatisfied 
with  the  finding. 

As  'to  the  right  of  property  in  the  animal 
killed,*  it  seems  immsterial,  as  the  plaintiff  in 
any  event  could  recover  its  yalue  against  a 
wron^-doer,  although  a  mere  bailee.  This  point 
was  discussed  in  the  case  of  Irning  y.  Hagerman^ 
in  this  oourt  (22  U.  G.  Q.  B.  646). 

On  the  first  count,  the  law  is  not  in  a  very 
clear  state.  Defendant's  bull  breaks  and  enters 
the  plalntifl^s  close,  and  'there  kills  his  mare, 
defendant  not  being  present  or  aware  of  the 
act :  can  trespass  be  maintained  !  The  late  8ir 
J.  Macaulay,  in  the  case  cited  in  8  G.  P.  84, 
says,  **  I  have  always  been  of  opinion,  that  or 
trespasses  by  domestic  animals,  such  as  horses, 
cattle,  pigs,  ftc.,  the  owner  of  the  dose  might 
maintain  trespass  against  the  owner  of  the  ani- 
mals, unless  he  can  excuse  the  act  for  defect  of 
fences,"  ftc. 

One  of  the  cases  which  he  cites  in  support  of 
that  view,  if^on  v.  KUUng,  is  reported  in  1  Ld. 
Baym,  606,  but  more  fully  in  12  Mod.  832. 
Holt,  G.  J.,  says:  **The  difference  is  between 
things  in  which  the  party  has  valuable  property, 
for  he  shall  answer  for  all  damsges  done  by 
them,"  ftc,  and  explains  how  as  to  dogs,  ftc, 
**  notice  of  all  their  ill  quality"  is  necessary : 
<*  If  any  beast  in  which  I  have  a  valuable  prop- 
erty do  damage  in  another's  soil,  in  treading  his 
grass,  trespass  will  lie  for  it ;  but  if  my  dog  go 
into  another  man's  soil,  no  action  will  lie." 

The  report  in  Ld.  Baym.  606,  is  not  very  clear 
as  to  Holt,  G.  J.'s  view.  He  says :  «*  If  the 
owner  puts  a  horse  or  an  ox  to  grass  in  his  field, 
which  is  adjoining  the  highway,  and  the  horse  or 
the  ox  breaks  the  hedgs,  apd  runs  into  the  high- 
way, and  kills  or  gores  some  passenger,  an  action 
will  not  lie  against  the  owner ;  otherwise  if  he 
had  notice  that  they  had  done  such  a  thing  before. ' 
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*  *  «  Bat  if  a  BenrftDt  leayes  open  the 
Btable  door,  and  a  ooach-horse  runs  oot  and  does 
mischief,  it  is  othenrise." 

Perhaps  the  distinction  meant,  is,  that  when 
the  animal  in  the  highway  attacks  or  injures  a 
passenger,  the  owner  is  not  liable,  without  prer- 
iouB  knowledge  of  the  beast's  ferocitj ;  bot  that 
if  such  an  animal  trespass  on  lands,  the  owner 
is  liable. 

My  brother  Morrison  has  fortunately  noticed 
a  yery  late  case,  reported  in  84  L.  J.,  N.  8.,  C.  P. 
81,  but  much  more  fully  in  17  G.  B.,  N.  8.  245, 
Eead  y.  Edwardi,  There  the  disUnotion  between 
trespasses  by  dogs  and  by  animals  like  oxen 
seems  clearly  recognised.  A  case  in  the  Tear 
Book  20  Edw.  IV.,  fol.  10,  6.,  is  cited.  Littleton 
says :  "  If  a  common  road  lies  oyer  the  land  of 
diyers  men,  and  if  a  droyer  comes  with  his 
beasts  and  some  of  them  go  out  of  the  way,  he 
shall  be  punished  in  an  action  of  trespass ;  and 
so  here."  The  case  in  the  Tear  Book  was  tres- 
pass  for  depasturing  the  plaintiff's  land  with 
beasts.  There  was  a  commom  firom  which  defen- 
dant's beasts  got  into  the  plaintiff's  acUoining 
lands  without  his  knowledge,  and  immediately 
he  knew  it  he  (defendant)  droye  them  ont. 

In  Readf.  Edwarda,  after  yery  elaborate  argu- 
ment, Willea,  J.,  deliyers  judgment,  and  says, 
"  The  question  was  much  argued,  whether  the 
owner  of  a  dog  is  answerable  in  trespass  for  eyery 
unauthorised  entry  of  the  animal  into  the  land 
of  another,  as  in  the  case  of  an  oz.  And  reasons 
were  offered,  which  we  need  not  now  estimate, 
for  a  distinction  in  this  respect  between  oxen  and 
dogs  or  cats,  on  account, — first,  of  the  difficulty 
or  impossibility  of  keeping  the  latter  nnder  res- 
traint,— secondly,  the  sUghtness  of  the  damage 
which  their  wandering  or&narily  causes,— third- 
ly, the  common  usage  of  mankind  to  allow  them 
a  wider  liberty,— add,  lastly,  there  not  being  con- 
sidered in  law  so  absolutely  the  chattels  of  the 
owner  as  to  be  the  subject  of  larceny.  It  is  not, 
howeyer,  necessary  in  the  principal  case  to  ans- 
wer this  question." 

We  cannot  see  our  way  to  deciding  that  the 
opinion  of  that  yery  careful  and  experienced 
judge,  Sir  James  Macaulay,  was  not  resting  on 
binding  authority,  and  we  therefore  think  the 
appeal  fails  on  this  point  also. 

We  see  no  difficulty  in  the  objection  that  the 
yerdict  is  general,  and  that  the  plaintiff  was  not 
put  to  his  election.  As  we  understand  ffaaeke  y. 
Adamton,  14  U.C.C.P.  207,  it  is  not  held  that  the 
election  must  be  necessarily  made  at  the  trial, 
but  that  in  term  the  plaintiff  can  be  forced  to 
elect  on  which  count  to  enter  his  yerdict,  where 
only  one  cause  of  action  is  preyed,  and  the  yer- 
dict is  general.  Here  we  find  two  counts,  on 
either  of  which  the  plaintiff  could  reooyer  dam- 
ages. We  suppose  in  strictness  he  may  be  said 
to  haye  a  cause  of  action  on  each,  for  the  tres- 
pass to  the  realty,  and  for  the  damage  done  by 
the  defendant  keeping  a  mischieyous  bull.  In 
any  eyent  it  is  no  ground  (as  we  understand  the 
rule)  for  nonsuit  or  arrest  of  Judgment,  where 
there  is  no  misjoinder,  and  where  each  count 
shews  a  good  cause  of  action,  or  for  new  trial. 
The  court  can  always  make  the  plaintiff  elect  on 
which  count  to  enter  up  his  verdict ;  and  after 
all  it  is  a  mere  quesUon  of  distribution  of  costs. 

Appeal  dismissed,  with  costs. 


Hbbbirt  qvi  tam  y.  Dowswau..* 

Magittrat§§    Oath  ^f  qitaiifhatim    Cbmol.  OaL  C  ch.  100. 

Unter  OoanL  StiU.  0.  eh.  10Q»  ■wttai  S,  the  oetii  of  qisdU  • 
Mtioa  by  a  JaitkM  of  Um  PMoe,moKt  be  takon  befim 
■ome  J.  P.  of  Ui«  Ooantf  tor  which  he  intend!  to  aet.  It 
mnnoi  be  MlministerBd  br  tho  dark  of  tlM  PMoefor  mteh 
Goantr,  under  the  writ  of  Dedimu  IMmtattm  tened  wUh 
thaOommiMlDB  of  the  PoMa. 

[Q.  B.,  &  T.  1865.] 

This  was  an  action  of  debt  brought  to  reooyer 
from  defendant,  a  Justice  of  the  Peace  for  the 
United  Counties  of  Lanark  and  Benfrow,  a  pen- 
alty of  9100,  under  Oonsol.  8tat.  G.  oh.  100,  and 
a  penalty  of  $80  under  ck.  124,  Con.  Stat.  U.  C. 

The  declaration  contained  three  counts,  let, 
for  acting  as  a  J.  P.  without  taking  the  oath  re- 
quired by  the  third  section  of  the  act  first  m«n- 
tioned  before  a  J.  P.  of  the  United  Counties  of 
Lanark  and  Renfrew.  2nd,  for  acting  as  a  J. 
P.  without  haying  the  necessary  property  of 
qualification  required  by  that  statute.  3rd 
count,  defendant  haying  conyieted  the  plaintiff 
upon  a  certain  charge,  for  wilfully  reoeiying  from 
plaintiff  a  larger  amount  of  fees  than  by  law 
authorised  in  respect  of  such  oonyiction,  con- 
trary to  the  proyisions  of  Con.  Stat.  U.C.  ch  124. 

Pleas— ^oi  guilty,  by  statute,  to  all  tlie  counts. 

At  the  trial  before  MorrUon,  J.,  at  the  last 
Perth  assises,  it  appeared  from  the  testimony  of 
Mr.  Berford,  the  Clerk  of  the  Peace  for  tho 
United  Counties  of  Lanark  and  Renfrew,  that 
the  defendant's  name  was  in  the  commission  of 
the  peace  for  those  eounUes :  that  after  the  issu- 
ing of  the  commission,  on  the  17th  of  June, 
1869,  he  made  oath  to  his  property  quUifteat^oo 
before  him,  the  Clevk  of  the  Peaoe,  who  steted 
that  he  administered  the  oath  to  defendant  under 
the  authority  of  the  writ  of  Dedimus  Potutatem 
(which  the  Crown  issues  with  and  which  accom- 
panies the  Commission  of  the  Peace)  directed  to 
those  named  therein,  to  take  the  oath  of  office  of 
the  justices  named  in  the  commission,  and  it 
also  appeared  that  the  defendant  took  no  other 
oath  of  qualification  i»xcept  the  one  referred  to. 

Eridence  was  also  given  to  shew  that  the  defen. 
dant  acted  as  a  justice  of  the  Peace,  unier  the 
first  count  The  eyidence  giyen  to  establish  the 
second  and  third  counts  was  not  sufficient 

The  defendant's  counsel  moyed  for  a  nonsuit, 
contending  that  Uie  oath  of  qualification  sworn 
before  the  Clerk  of  the  Peace  was  a  good  and 
yalid  oath,  notwithstanding  the  proyisions  of  sec. 
8,  of  Consol.  Stat  C.  ch.  100 ;  and  it  was  agreed 
that  a  nonsuit  should  be  entered,  with  leave  re- 
served to  the  plaintiff  to  move  to  enter  a  verdict 
for  him  on  the  first  count  for  the  penalty  of  $100, 
if  the  court  should  be  of  opinion  that  the  defen-  • 
dant  should  have  taken  the  oath  of  qualification 
before  a  Justice  of  the  Peace. 

Robert  A,  Harriton  obtained  a  rule  niei  to  set 
aside  the  nonsuit  and  to  enter  a  verdict  for  the 
plaintiff  on  the  first  count  for  $100,  in  the  pur- 
suance of  the  leave  reserved,  on  the  ground  that 
the  oath  of  qualification  of  defendant  should 
have  been  taken  before  a  Justice  of  the  Peaoe. 

Deacon  shewed  cause. 

MoRUSON,  J.,  delivered  judgment 
By  the  third  section  of  ch.  100,  of  the  Consol. 
Stat.  C.  it  is  enacted,  that  when  not  otherwise 

*  SdO  the  act  of  last  ■anion,  at  pan  147,  introduced  to 
obviata  the  difflcttlty^BM.  L.  a  O. 
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proTided  for  by  law,  no  person  Rhall  be  a  Jnstioe 
of  the  Peace,  or  act  as  snob  within  anjr  District 
or  Connty  of  tliis  ProTinoe,  who  has  not  in  his 
aetual  possession,  to  and  for  his  own  proper  use 
and  benefit,  a  real  estate,  fto.  (as  mentioned  in 
the  section);  ''or  who  before  be  takes  npon 
himself  to  act  as  a  Jostice  of  the  Peace,  does 
not  Uke  and  snbscribcJthe  oath  following,  before 
some  Justice  of  the  Peace  for  the  District  or 
Conoty  for  which  he  intends  to  act,  that  is  to 
say  :~L  A.  B.  swear,"  ftc.,  (as  set  oat  in  the 
section). 

The  fourth  section  reqnires  that  a  certiftcate 
of  socb  oath  having  been  so  taken  and  snbscribed 
as  aforesaid,  shall  be  forthwith  deposited  by  the 
Justice  of  the  Peace  who  has  taken  the  same  at 
the  office  of  the  Clerk  of  the  Peace  for  the  said 
County,  and  shall  by  the  said  clerk  be  filed  among 
the  records  of  the  sessions.  And  the  sixth  sec- 
tion enacts,  that  when  not  otherwise  proTided, 
soy  person  who  acts  as  Jnstioe  of  the  Peace  in 
sad  for  any  District  or  County  in  this  Province, 
without  having  taken  and  subscribed  the  afore- 
said oath,  or  without  being  qualified  according  to 
the  true  intent  and  meaning  of  the  act,  shall  for 
every  such  offsDoe  forfeit  the  sum  of  $100,  &c.» 
to  be  recovered,  &c. 

We  arc  of  opinion  that  the  rule  ought  to  be 
absolute  to  enter  a  Terdict  for  tbeplsintlff  on  the 
frst  count  of  the  declaration.  We  are  bound  by 
the  plain  language  of  the  statute,  which  express- 
ly requires  the  oath  of  qualification  to  be  taken 
before  some  Justice  of  the  Peace  for  the  County 
for  which  the  defendant  intended  to  act,  which 
is  the  present  case  would  have  been  before  one 
of  the  Jostioes  of  the  Peace  for  the  United 
Coonties  of  Lanark  and  fienfrew.  Instead  of 
which  the  defendant  took  the  oath  before  the 
Clerk  of  the  Peace  for  the  United  Counties,  who, 
sopposing  he  had  authority  to  do  so,  administer- 
ed it  under  a  writ  of  Didimut  Potutaitm, 

The  rule  must  be  absolute  to  set  aside  the  non- 
csit  and  enter  a  verdict  on  the  first  count  for  the 
pUintiir  and  ^100  damages,  and  for  defendant 
on  the  second  and  third  counts. 


COMMON  LAW  CHAMBBBS. 
{BtpaHtd  (y  Bob*.  A.  BUbbisos,  Hq^  JterHidraMaw.) 

Ill  Ul  Beioht. 

Cfawufaan  Ikfftlffn  BidUttmmt  Aei,  28  FIc,  cop.  %  ifc.  I— 
Stffieitnejf  o/wirrani  tjf  eomumiiimaU—Slatewtemt  nfqfffenet 


BM 1.  ThAt  •  eommltmeiit  undOT  Stat  28  Vie.,  am.  2,  we 
1,  Hatliiff  tiM  oOnm*  m  fellowi,  **fiir  thet  ht  on  Att.,  at 
tc^  did  attempt  to  proenra  A.  B  to  mtt*  in  a  warlike  or 
ndlitary  opermtkm  fai  the  Nrvleeof  the  GovermDeot  of  the 
UnMed  SUtee  of  AmeHea,"  omitthif  the  worda  *•  as  an 
ofieer,  wUUar,  mdlar,  tie,"  waa  bad. 

lUe(2.  Tliat a  jodgmant  ftrtoo  little  la  aalwd  asa  jndf- 
■MBt  for  too  miidi,  and  aoaoaodamaailon  to  pay  $100  aad 


coeta.  whMi  the  atatato  oreatlQg  the 

peaalty  of  f300  and  eoata,  la  bad. 
AUa.  That  a  eommltmept,  on  a  jodgaent  Ibr  a  penalty 

and  eoati,  not  atating  Id  the  body  of  the  eoaunltaent  or  a 

fwital  in  it,  theamonnt  of  aoeta,  la  bad. 
Quarrc,  la  the  Jnrladletion  of  the  otteen  named  In  28  Tic, 

eap.  2,  a  goMnl  or  loeal  one  ? 

[ChamberiH  April  21, 1866.} 

This  case  came  before  the  presiding  Judge  in 
Chambers,  on  a  return  to  a  writ  of  ha^<u  corpus. 
The  prisoner's  presence  baring  been  dispensed 
with  at  his  own  requests 


The  return  showed  that  the  prisoner  was  in 
custody  on  four  warrants.  The  first  was  dated 
the  28th  day  of  March,  1866,  **  at  Chatham  in 
the  county  of  Kent,"  and  recited  that  the  prisoner 
was  on  that  day  charged  before  T.  M.,  Esq., 
"  Police  Magistrate  and  one  of  the  Justices  of 
the  Peace  in  and  for  the  said  county  of  Kent," 
for  that  he  on  the  22od  March  last,  at  Chatham, 
did  attempt  to  procure  Thomas  Liringood  to 
senre  in  a  warlike  or  military  operation  in  the 
serrice  of  the  Gorernmentof  the  United  States  of 
America,  for  which  oifence  he  was  on  the  28th 
March  conricted  **  before  me  the  said  Police 
Magistrate,  and  condemned  to  pay  a  penalty  of 
$100,  and  in  default  of  payment  forthwith  to  be 
committed  to  the  Common  Qaol  of  the  county, 
until  pdd,"  and  **that  the  prisoner  has  not 
paid,  ftc,"  and  directed  him  to  be  taken  and 
conveyed  to  the  gaol— there  to  be  kept  until  ho 
should  pay  the  said  penalty  together  with  the 
costs  of  this  **  comment,"  or  be  thence  delivered 
by  due  course  of  law. 

The  second  was  dated  80th  March,  1866,  ai 
Chatham  in  the  county  of  Kent  aforesaid.  The 
magistrate  was  described  as  in  the  first  warrant, 
and  the  oifeooe  was  set  out  in  terms  precisely 
similar,  except  that  the  name  John  F.  Bussell  is 
introduced  in  piece  of  Thomas  Liringood.  The 
adjudication  was  that  the  prisoner  pay  a  penalty 
of  9100  and  Hsosts  forthwith,  and  be  imprisoned 
at  hard  labor  in  the  Common  Gaol  for  a  period 
of  six  months,  and  in  default  of  payment  of  the 
penalty  and  costs,  forthwith  for  such  further 
time  as  the  same  remain  unpaid — and  the  com- 
mittal was  at  hard  labor  for  a  period  of  six 
months  and  for  such  further  time  as  the  said 
penalty  and  costs  remain  unpaid,  also  the  charges 
of  the  commitment  and  couTcyance  to  gaol. 

The  third  was  dated  the  28th  March,  I860, 
and  was  Uke  the  first,  correcttng  the  word  **  com- 
ment" by  substituting  «•  commitment,"  but  it 
ordered  the  prisoner  to  be  kept  **  until  said  fine 
and  costs  together  with  costs  of  commitment  and 
eonreying  the  said  James  Bright  to  the  said 
Common  Gaol" — not  finishing  the  sentence  but 
at  once  proceeding  with  **  Given  under  my  hand 
&c."  In  the  margin  of  this  warrant  is  the  follow- 
ing memorandum  or  entry : 
Fine   •••«•••••  •••••••••  •••••••••  ••••••••    •••••••.$iUv  Ov 

Information  and  warrant 0  60 

Hearing  case ..^ 0  60 

Return  of  conviction 1  00 

Arrest  and  attendance  by  constable 2  00 

1  Witness 0  60 

Commitment 0  26 

Conveying  to  gaol ^ 1  00 

$106  76 


The  fourth  was  dated  80th  March,  1866,  and 
was  like  the  second,  but  contained  a  marginal 
entry  or  memorandum  like  that  on  the  third 
warrant 

James  Patsrson^  for  the  crown. 

John  B.  Beadf  for  the  prisoner. 

Brapbb,  C.J  ^The  statute  28  Vic,  ch.  2,  seo. 
1,  enacts  that  if  any  person  whatever  in  this 
Province  shall  hire,  retain,  engage  or  procure, 
or  shall  attempt  or  endeavour  to  hire,  engage  or 
procure  any  natural  born  subiject  of  Ber  Majesty, 
person  or  persons  whatever,  to  enlist  or  to  enter 
or  engage  to  enlist  or  to  serve  or  to  be  employed 
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in  any  warlike  or  military  operation  in  the  serrioe 
t)f  or  for  or  under  or  in  aid  of  any  foreign  power, 
state,  potentate,  oolony,  proTinoe  or  part  of  any 
province  or  people,  or  of  any  person  or  peraons 
ezeroising  or  aaanming  to  ezeroiae  the  power  of 
goTernment  in  or  oTer  any  foreign  country, 
colony,  proTinee  or  part  of  a  proTince  or  people, 
either  as  an  oifieer,  soldier,  sailor  or  marine,  or 
In  any  other  military  or  warlike  eapaoity— or 
(the  other  definition  of  oiTenee  not  bearing  on 
this  case)  such  offender  may  be  prosecuted  either 
in  the  manner  proTided  in  the  69  Geo.  8,  ch.  69, 
(the  Foreign  Enlistment  Act)  or  in  a  summary 
way  before  (among  others)  any  Judge  of  either 
of  the  Superior  Courts  of  Common  Law  for  Upper 
Canada,  or  any  judge  of  a  County  Court,  recorder, 
Judge  of  the  Sessions  of  the  Peace  or  police 
magistrate,  or  before  any  two  Justices  of  the 
peace  for  the  district  or  county  where  the  offence 
shall  haye  been  committed,  and  if  ceaTicted  on 
the  oath  of  one  or  more  credible  witness  or  wit- 
nesses, may  be  condemned  to  pay  a  penalty  of 
$200  with  costs,  and  may  be  committed  to  the 
common  gaol  of  the  district,  county  or  city,  for 
a  period  not  exceeding  six  months  at  hard  labor. 
And  if  such  penalty  and  costs  be  not  forthwith 
paid,  then  for  such  further  time  as  the  same 
may  rem«n  unpaid ;  and  such  penalty  shall 
l>elong  one*half  to  tbe  prosecutor  and  one-half 
to  Her  Majesty,  for  the  public  uses  of  the  Pro- 
Tince. 

It  is  objected, 

1.  That  it  does  not  appear  for  what  place  the 
couTicting  magistrate  is  police  magistrate.  Each 
warrant  has  in  the  margin  these  words,  '*  Pro- 
Tince of  Canada,  county  of  Kent,  to  wit,''  and  is 
dated  *<  at  Chatham  in  the  county  of  Kent,"  but 
there  is  a  township  of  Chatham  as  well  as  a  town 
of  Chatham  in  that  county,  and  non  eonttat,  the 
magistrate  was  a  ^lice  magistrate  for  the  town, 
nor  that  he  was  exercising  jurisdiction  within 
the  town. 

2.  That  the  offence  is  not  sufficiently  described 
according  to  t)ie  statute  which  prohibits  the  hir- 
ing, retaining,  &o.,  any  person  to  enlist  or  to 
serve  in  any  warlike  or  military  operation,  for 
any  foreign  power,  ftc,  *'  at  an  officer,  ioldier. 
Bailor  or  marme,  or  m  any  other  military  or  war^ 
Uke  capacity**  The  latter  words  are  not  set  out 
as  part  of  the  prisoner's  offence. 

8.  The  penalty  is  not  discretionary  in  amount 
The  statute  fixes  it  at  $200,  peremptorily.  The 
adjudication  is  for  a  fine  or  penalty  of  only  $100. 

4.  The  amount  of  costs  is  not  stated  in  the 
body  of  the  commitment,  nor  in  the  recital  of 
the  couTiction. 

I  incline  to  hold  that  each  of  these  objections 
is  Iktal. 

But  as  to  the  first  it  may  be  said  that  a  general 
and  not  a  local  jurisdiction  is  given  by  the  letter 
of  the  statute  to  the  judges  of  the  county  courts, 
recorders,  Judges  of  the  sessions  of  the  peace 
and  police  magistrates,  and  that  it  is  only  where 
two  justices  of  the  peace  are  acting  that  they 
must  be  justices  of  the  country  where  tbe  offence 
is  committed.  For  the  purposes  of  this  case  it 
is  not  necessary  to  determine  this  point. 

The  second  objection  is  dearly  fatal — for  the 
offence  is  not  simply  hiring,  &c.,  any  person  to 
enlist  or  serve  in  any  warlike  or  military  opera- 
tion for  a  foreign  power,  but  hiring,  &o..  such 
person  to  enlist,  &o.,  as  an  officer,  soldier,  Ac. 


The  statutory  definition  is  only  half  followed, 
and  the  prisoner  is  conTioled  of  part  and  not 
the  whole  of  what  the  atatwte  deelarea  to  be 
punishable. 

The  third  objection  is  olearly  fatol,  "  A  jndg- 
ment  for  too  little  is  as  bad  as  a  Judgment  for 
too  much,"  R.  T.  Salowkont,  1  T.  R.  252.  See 
also  WkUekead  t.  Bey,  jn  Error  7  Q.  B.  682, 
where  a  sentence  of  soTen  years  tranaporution 
was  passed  on  a  oouTietion  for  an  offence  punish- 
able by  statute  by  transportation  for  not  more 
than  fifteen  nor  less  than  ten  years. 

The  fourth  oljee^n  is  supported  by  Lord 
Mansfield's  judgment  in  Ra.  t.  HaU,  Cowp.  60. 

In  my  opinion  the  prisoner  is  entitled  to  his 
discharge. 

Order  accordingly. 


HopB  ▼.  MuiR  n*  AL. ;  (Bank  or  Britisb  Nobtr 
Amibioa,   Oamieheee.) 

Married  tWmaw't  Atb^-Can,  StoL  U.  CH  cap.  73 — Mamo§^ 
2»A  Maw,  1860— ^ttoetaiciil  of  interta  arieSmg  from  her 
legacy  to  aiuwer  her  ktuhamCM  deUt. 

Where,  on  a  debt  ecmtneted  In  the  jeer  1866,  pleiDtllt  on 
the  SOth  NoTember,  1804,  reeorercd  jadiiment  agmlfiet  X. 
and  oChen,  he  wm  held  entitled  to  attach  ihm  intereet  of 
moneys  erislns  oot  of  the  amount  of  a  legacj  depoeited 
by  the  wlfb  of  U .  In  her  own  name  In  the  B^k  of  the  0v 
niiheee,  the  havlns  been  married  on  the  28Ui  UaT,  1$e»> 
[Chambere,  Jnne  8, 1865.] 

On  a  debt  contracted  in  the  year  1855,  tbe 
plaintiff  reooTered  a  Judgment  in  this  court 
against  tbe  defendant  Muir  and  others,  on  the 
26th  NoTember,  1864,  for  |1, 492  47. 

On  the  28tfa  May,  1869,  the  defendant  Muir 
married  Eliia  his  present  wife,  who,  by  the  will 
of  her  late  uncle,  Robert  W.  Harria,  took  to  her 
own  use  a  legacy  to  a  large  amount  Part  of  the 
interest  arising  therefrom,  namely,  $462  22,  sHe 
lately  deposit^,  to  her  own  credit,  in  her  own 
name,  in  the  Bank  of  British  North  America,  at 
its  agency  in  Hamilton. 

This  money,  by  an  order  datad  the  16th  May. 
1865,  was  ordered  to  be  attached,  and  tbe  gar- 
nishees were  called  upon  to  show  oaose  why 
they  should  not  pay  it  OTer  to  the  Judgment 
creditor-  After  the  serTice  of  this  order,  Muir 
and  his  wife  sued  the  garnishees ;  and  while  the 
garnishee  proceedings  were  pending,  were  pro- 
ceeding to  enforce  the  payment  of  the  money. 
Whereupon  the  defendants  in  that  action  and 
the  garnishees  in  this  matter  spplied  for  leave  to 
pay  the  money  into  court,  which  was  granted, 
and  they  paid  it  into  court.  The  sole  question 
raised  was,  whether  this  money  was  liable  for 
the  debt  of  Muir. 

—- ^— ■  for  Judgment  creditors. 

Ruth  HarrU  for  Judgment  debtors  and  Mrs. 
Muir. 

T,  E,  Spencer  for  garnishees. 

J.  Wilson,  J. — It  is  enacted  by  chapter  73  of 
the  Consolidated  Statutes  of  Upper  Canada,  sec- 
tion 2,  among  other  things,  t^at  oTsry  married 
woman,  who,  on  or  before  the  4tb  day  of  May, 
1859,  married  without  any  marriage  contract  or 
settlement,  shall  and  may,  from  and  after  that 
day,  notwithHtanding  her  coverture,  have,  hold 
and  enjoy  all  her  personal  property  not  tfaeu 
reduced  into  the  possession  of  her  husband, 
whether  belonging  to  her  before  marriage  or  in 
any  way  acquired  by  her  after  her  marriage,  free 
from  his  debts  and  obligations  contracted  after 
the  4th  day  of  May,  1859,  and  from  his  control 
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«r  disposition  wltboat  her  oonsentv  in  m  fall  and 
ample  a  manner  as  if  she  were  sole  and  un- 
married. 

It  has  not  been  shown  what  the  prorisions  of 
the  will  of  the  late  Mr.  Harris  were ;  but  the 
attorney  for  Mrs.  Muir  stated  on  oath  that  the 
moneys  were  the  sole  and  only  property  of  Mrs. 
Mnir,  and  were  a  portion  of  certain  moneys  set- 
tled on  her  and  her  issue  by  Mr.  Harris,  and  are 
by  the  terms  of  the  settlement  entirely  beyond 
the  control  of  her  husband  or  his  creditors.  He 
is  here  speaking  of  the  principal  moneys,  for  on 
the  argument  the  money  in  question  is  spoken  of 
as  the  interest  which  Mrs.  Muir  had  receiyed  and 
deposited  in  her  own  name  and  to  her  own  credit 
It  la  now  in  court,  haying  been  paid  In  at  her 
suit,  her  husband  joining  ia  the  action. 

I  take  it  for  granted  Uiat  in  making  so  great 
and  so  sadden  a  change  in  the  law  of  property  as 
this  statute  (Con.  Stat  U.  C.  cap.  78)  did,  the 
Legislature  intended  to  saye  the  rights  of  those 
who  had  made  oontraots  on  the  faith  of  the  law 
as  it  stood  before  fhe  passing  of  this  act  The 
money  in  dispute  would  then  have  been  Muir's. 
But  under  the  circumstances  disclosed  on  oath 
and  admitted  on  the  argument,  the  statute  leates 
the  rights  of  the  parties  as  if  no  change  had  been 
made  in  the  law.  This  money  ought  therefore, 
I  think,  to  be  paid  to  the  judgment  oreditor. 
Order  accordingly. 


COBHESPONDENCE. 

School  Truiteei — Contract — Penalty. 
To  THE  Enrroas  or  ths  Local  CounTs'  Gazette. 

Gentlemen, — Will  you  please  answer  the 
following  in  your  next  issue. 

The  trustees  of  a  school  section  let  a  con- 
tract for  an  addition  to  be  built  to  the  school 
house  within  a  certain  time  under  a  penalty. 
The  time  is  out  and  the  work  not  nearly 
finished,  nor  will  it  be  for  some  thne.  Have 
the  trustees  the  power  to  remit  the  penalty  ? 
Yours,  Ratbpayeb. 


some  method  by  which  the  title  of  heirs  should 
appear  on  the  registry  books  f  It  seems  to 
me  an  obvious  defect  in  our  system  of  regis- 
tration that  no  such  proyision  at  present  exists. 
Where  title  is  claimed  through  an  intestate  a 
hiatu9  appears  upon  the  face  of  the  abstract, 
a  link  is  wailting  to  complete  the  chain  of  the 
title  whicb  has  to  be  supplied  by  outside  proof. 
Would  it  not  be  adrisable  to  adopt  some  plan 
by  which  all  the  evidence  which  would  be 
necessary  to  enable  the  claimant  to  prove  his 
claim  in  court  shfuM  be  placed  on  record 
and  so  preservca  ?  Some  such  arrangement, 
besides  affording  the  heir  additional  facilities 
for  making  a  good  title,  would  in  many  cases 
be  a  saving  of  trouble  and  expense  to  parties 
searching  the  books. 

Yours  respectfully, 

T.  Phillips  Thompson. 
8t.  CATHAaiMiB,  G.  W.,  Sept  7,  1865. 


[The  penalty  is  only  good  to  the  amount  ef 
injury  actually  sustained.  The  trustees  have 
perhaps  no  right  to  release  the  penalty ;  but 
it  is  a  question  of  expedience  in  view  of  all 
the  facts  of  every  individual  case,  whether 
the  trustees  should  risk  an  action  to  enforce  a 
penalty.  A  sound  discretion  should  be  exer- 
cised.—Eds.  L.  C.  G.] 


RegiePry  latos  —  Chain  of  title  —  Bein. 
To  TBS  Editors  or  the  Law  Journal. 

Gentlemen, — The  proposed  changes  in  the 
Registry  Law,  while  calculated  to  increase  its 
efficiency,  hardly,  I  think,  embrace  all  the 
alterations  to  be  desired.  Would  it  not  be 
▼ell  further  to  amend  the  law  by  providing 


[Seme  such  arrangettent  as  our  correspon- 
dent proposes  would,  if  practicable,  tend  much 
to  the  completeness  of  records  of  title.  We 
recommend  the  suggestion  to  the  attention  of 
our  law  makers. — Eds.  L.  J.] 


Chattel  mortgages — Charge  for  copying — 

When  not  done  by  clerk — Legality  of  charge 
for  search  when  mortgage  more  than  two 

years  old. 
To  THE  EDXToaa  or  the  Law  Journal. 

Gentlemen, — Will  you  give  the  public  the 
benefit  of  your  views  on  a  matter  about  which 
there  is  a  difference  of  opinion  ? 

1st.  When  a  party  makes  a  search  of  a 
chattel  mortgage,  and  takes  certain  extracts 
{e.  ^.,  date,  parties,  and  articles  mortgaged), 
have  I  any  right  to  charge  him  more  than  10 
cents  f  The  party  does  not  want  a  copy  of  the 
mortgage  at  all,  but  simply  for  his  informa- 
tion takes  a  short  memorandum  of  those 
particulars. 

2nd.  Have  I  any  right  to  charge  50  cents  if 
the  chattel  mortgage  is  more  than  two  years 
old,  on  the  ground  (vide  0.  C.  Tariff  of  Fees) 
that  it  is  a  search  "  exceeding  two  years,"  or 
a  **  general  search,"  which  the  tariff  provides 
for  ? — "  Every  search  exceeding  two  years,  or 
a  general  search,  50  cents."  Some  lawyers 
say  that  tliis  has  reference  only  to  searches  in 
suits,  and  that  I  have  no  right  to  charge  50c, 
but  must  be  guided  by  the  charges  given  by 
the  Chattel  Mortgage  Act 


160— VoL  L] 


LOCAL  COURTS  &  MUNICIPAL  (JAZETTK 


[October,  1865. 


I  want  only  what  is  right,  and  as  different 
clerks  have  different  Tiews,  please  answer. 

A  Clesk. 
Sept  21,  1865. 

[Clerks  of  County  Courts,  with  whom  chat- 
tel mortgages,  &c.,  are  filed,  can  only  charge 
the  fees  by  law  allowed  for  senrices  performed 
in  regard  to  such  chattel  mortgages,  &c  They 
are  as  follows : 

1.  For  filing  each  instrument  and  affidavit, 
and  for  entering  the  samejn  the  book,  twenty- 
five  cents. 

2.  For  searching  for  each  paper,  ten  cents. 

8.  For  copies  of  any  document,  with  certi- 
ficate prepared,  ten  cents  for  every  hundred 
words.— (Con.  Stat  U.  C.  cap.  46,  sec  14.) 

It  will  be  observed  that  the  act  does  not  in 
terms  make  it  obligatory  upon  the  clerk  to 
allow  a  person  making  a  search  to  take  a  copy 
or  extract  Hence  some  clerks  refuse  this 
privilege,  unless  upon  the  terms  of  payment 
for  the  copy  or  extract,  as  if  made  by  them- 
selves. 

We  have  always  doubted  the  l^ality  of  this 
exaction,  and  would  be  glad  to  find  it  con- 
tested and  decided.  Any  one,  upon  payment 
of  ten  cents,  has  a  right  to  search  for  and  to 
see  the  instrument  filed.  When  he  sees  it  he 
has  a  right  to  read  it  He  h%s  a  right  to  recol- 
lect the  entire  contents  of  it,  and,  if  his  me- 
mory is  a  good  one,  fi^m  memory  write  it  out 
in  the  same  room,  or  in  the  next  room.  Why 
should  he  not  be  allowed,  without  extra  cost, 
to  aid  his  memory  by  the  use  of  a  pen  or 
pencil  ?  The  copy  or  extract  may  or  may  not 
be  correct,  but  the  clerk  is  in  no  way  respon- 
sible for  its  correctness.  Where  he  does  no 
work,  and  assumes  no  responsibility  for  the 
work  done,  it  is  difficult  to  understand  why 
he  should  be  allowed  to  charge  for  it».  as  if 
done  by  himself  and  certified  as  correct 

The  charge  of  fifty  cents  for  a  chattel  mort- 
gage more  than  two  years  old,  is  wholly  inde- 
fensible. The  tariff  has  no  reference  what- 
ever to  chattel  mortgages. — Eds.  L.  J.] 


Witness  Fibs.— The  plaintiff,  Mr.  John  Jones, 
was  a  photographer  liTing  in  Dale  street,  and 
he  sued  Mr.  W.  E.  Campbell,  au  attorney,  for 
fifteen  shillings,  in  respect  of  loss  of  time  which 
he  had  incurred  by  being  subpanaed  as  a  witness 
in  a  case  at  the  last  Coart  of  Passage,  and 
with  wbioh  the  defendant  was  connected  as  an 
attorney. 

Mr.  Campbell  appeared  in  answer  to  the  olalm, 
to  which  he  pleaded  his  non-liability. 


The  Judge  said  the  elaim  was  one  of  a  noTsl 
oharaeter  to  bring  against  an  attorney,  and  that 
if  such  a  claim  were  allowed  there  would  be  no 
end  to  the  demands  made  upon  attorneys  under 
similar  etreumstanees. 

Verdiot  for  the  defendant — SolwUor^n  JowmtL 


Lord  Cranworth  has  got  through  the  remuoder 
of  the  business  left  him  by  his  predeoessor  on 
the  wool-sack  with  that  ease,  precision,  and 
urbanity,  for  which  he  was  so  well  known  when 
he  formerly  held  the  great  seal.  One  of  our 
contemporaries,  in  oontrasting  the  demeanour  of 
Lord  Cranworth  with  that  of  Lord  Westbary 
(and  the  contrast  is  very  great),  adds  a  etorj  of 
the  latter,  which  w^repr<Klttee  as  a  specimen  of 
the  sort  of  stories  which  have  so  long  been  ear- 
rent  about  his  Lordship,  but  which  we  oertaioly 
do  not  believe.  It  says  that  his  Lordship's  reply 
to  the  interrogation  why  he  had  not  induced  his 
judicial  colleagues  to  make  new  regulations,  noeh 
needed  with  regard  to  the  procedure  of  oertAin 
courts,  was — **  Because  I  have  to  deal  with  three 
of  them ;  and  because  the  first  is  ignorant,  the 
second  is  impracticable,  and  the  third  is  im- 
becile.*'— Solicitori'  Journal, 


APPOINTMENTS  TO  OPPICB. 

COUNTY  JUDGE.       - 
GEOROH  SHERWOOD,  Xeqidra,  eommoiily  oilM  the 
Hon.  Oeorgs  ShArwooO,  to  be  Jndgv  of  th«  Oomatj  Coort 
of  the  Oottoty  of  HMtinge.    (Guetted  StipL  2, 1866.)  ' 

NOTARIBS  PUBLia 

HIRAM  HoORBA,  of  nrmnkTlUs,  Eeqnira^  to  be  a  Notary 
pQbttc  Id  Upper  GuukU.    (Gaietted  Sept.  18, 1866.) 

THOMAS  PHILLIPS  THOMSON,  of  St.  Oftthartnee,  E«|., 
Attornej-At-Law,  to  be  a  Notary  Pablie  in  Upper  OBxit<li> 
(Gasetted  Sept  2S,  1865.) 

ANDRKW  THOMAS  DRUMMt)ND,  of  Klngrton.  Uin\T%, 
BarrlrtM^t'law,  to  be  a  Notary  Pnbtte  la  Upper  Ouade 
(Gaaetted  Sept.  88, 1866.) 

PRANGIS  BDWIN  KILTBRT,  of  the  Qty  of  HamUton, 
Isqaire,  AMomey-at-Law,  to  be  a  Notary  Pablio  in  Upptf 
(kaada.   (Gaaetted  Sq»t  S,  1866.) 

THOMAS  PRRRIS  NSLLIS,  of  the  aty  of  Ottam,  B14. 
BarrUt«r«t-Uw,  to  be  a  Notary  Publto  in  Upper  Ouada. 
(Gaaetted,  Sept  23, 1865.) 

00B0NKR8. 

JBSSB  SHIBLET,  Eiqiiin,  Aandate  Oocooer,  Oonnty  of 
Leonoz  and  Addhigtoo.    (Gaietted  Sept  S;  1865.) 

DUGALD  L.  McALPINB,  Eiqaliv,  M.D.,  AaeodateOarMir 
OoODtyofMlddleeex.    (Gaaetted  Sept  2, 1866.) 

JOHN  HARRIS  COMPORT,  Baqnlra,  MJ)..  Aandata 
Coroner,  County  of  Linoohi.    (Gaaetted  Sept  16, 1865.) 

JOHN  PERGUSSON,  of  Apphi,  Xaqnlre,  MJD,  Anodate 
Coroner,  Ooonty  of  Middleaex.    (Gaietted  Sept  23, 1865.) 

JOHN  R.  ASH,  of  Centr«TiU^  BSqidxB,  MJ>.,  Hodt^ 
Coroner  fiir  the  United  Ooantias  of  Lennox  and  Addingioo. 
Gaaetted  Sept  28, 1866.) 


TO  GOBBESPONBENTS. 


-  RAvi-PATn**— "T.  Pimioe  Taovnoa**— >**  A  Cutf"- 
Under  **  Omeepundence." 
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DIARY   FOR    NOVEMBER. 


\.  S»t.  .^  Artklaa.  *o.,  tote  left  wUh  Seo  Law  8. 

5.  SUX  ^  21aC  Sunday  after  TrmOv. 
12.  SUN  ..  22iid  Acnday  t^fter  Trinity. 
]2.^W«d ...  hut  day  for  wnrlce  fbr  County  Court. 
1».  SUN  ..  23rd  Amday  a/ter  3Vmtty. 
20.  Moa ...  HichMlniM  Term  iMgf  ob. 
24.  Frid-...  Paper  Day  Q.  B.    New  Trial  Day  C.  P. 
15.  Sat  ....  Papw  Day  C.  P.    N.  T.  Day  Q.  B.    Declare  fof 
21  srN ...  2Wi  Sitndav  afUr  Trinity,  [Co.  Gt 

T.  Moo ...  Paper  Day  Q.  B.  New  Trial  Day  a  P. 
2^.  Tee*...  Paper  Day  C.  P.  New  Trial  Day  Q.  B. 
29.  Wed ...  Paper  Day  Q.  B.  New  Trial  Day  C.  P. 
S).  Thojs .  SL  Andrew,    Paper  Dwy  C.  P. 


NOTICE. 

Oviag  iotke  very  larife  demand  for  th€  LawJonmal  and 
Local  OoorU'  Geaetta,  enbteriben  mat  detiring  (o  take  ))Oth 
fttMcattone  are  pariiadarly  requuted  ai  once  to  return  the 
bed  nwmbere  ^  that  erne  fir  eekkh  they  do  not  with  to 
nbieribe. 


Wit  Hoal  ^mtt^' 


MITNICIFAL  GAZETTE. 


KOVEMBEB,  1865. 

THE  HON.  ARCHIBALD  McLEAN. 

More  than  two  years  and  a  half  ago  it  was 
our  melaocholj  duty  to  chronicle  the  death  of 
one  whose  name  will  eyer  be  remembered  with 
respect  and  affection  by  all  tme  hearted  Cana- 
dians, Sir  John  Beverley  Robinson.  Second 
only  to  his  memory  will  be  that  of  his  tried 
friend,  his  brother  in  arms  and  his  brother 
judge,  the  Hon.  Archibald  McLean  who  expired 
at  his  residence  in  Toronto  on  Tuesday,  the 
24th  day  of  October  last,  at  the  advanced  age 
of  seventy-five; 

The  father  of  Archibald  McLean  was  the 
Hon.  Neil  McLean,  a  member  of  the  L^^la- 
latiTe  Council  for  Upper  Canada  before  the 
Union :  his  mother  was  a  daughter  of  Colonel 
Macdonald.  He  was  born  at  St  AadMws, 
near  Cornwall,  in  April,  1791.  Like  Sfar  John 
Robinson  and  many  others  who  have  attained 
a  conspicuous  position  in  Canadian  history, 
he  was  a  pupil  of  Dr.  Strachan,  the  present 
venerable  Bishop  of  Toronto,  at  the  town  of 
Cornwall  He  lelt  this  to  study  hbw,  which 
be  did  in  Toronto,  then  York,  in  the  office  of 
Attorney  General  Firth.  As  to  his  success 
or  application  in  these  early  studies  we  know 
but  little ;  whatever  they  were  they  were  cut 
short  by  the  breaking  out  of  the  war  of  1812. 


The  son  of  an  officer  in  the  84th  Highlanders, 
and  the  grandson  on  his  mother's  side  of  a 
U.  E.  Loyalist,  it  needed  no  persuasion  to 
induce  him  to  take  up  arms  in  defence  of  his 
country. 

He  was  identified  with  the  struggles  of  that 
eventful  period.  He  was  a  lieutenant  in  Cap- 
tain Cameron^s  No.  1  flank  company  of  York 
Militia  at  the  battle  of  Queenston  Heights. 
No.  2  flank  company  being  on  that  day  com- 
manded by  Lieut.  John  Beverley  Robinson. 
Ho  was  severely  wounded  early  in  the  en- 
gagement, during  the  temporary  repulse  that 
preceded  the  victory,  whilst  aiding  Captain 
Dennis  of  the  49th  in  his  endeavours  to  stop 
the  retreat,  but  was  helped  off  the  field  by 
Lieut  Stanton,  the  present  Clerk  of  the  Pro- 
cess, and  other  comrades,  shortly  after  Sir 
Isaac  Brock  received  his  mortal  wound. 

He  also  behaved  very  gallantly  at  the  en- 
gagement at  York,  saving  the  colors  of  the 
York  Militia.  He  was  present  at  the  battle  of 
Lundy's  Lane,  where  he  was  taken  prisoner, 
and  so  remained  till  the  termination  of  the 
war. 

On  the  breaking  out  of  the  Rebellion  of 
1837,  the  old  military  fire  of  the  then  lawyer, 
but  former  soldier  revived,  and  on  the  morning 
of  the  day  when  the  attack  of  the  rebels  on 
Toronto  was  expected,  he  might  have  been 
seen  drilling  a  company  of  men  hastily  got 
together  in  front  of  the  old  City  Hall,  with  the 
ardour  of  a  quarter  of  a  century  before— the 
then  Chief  Justice  of  Upper  Canada  being  in 
the  ranks,  shouldering  his  musket  like  any 
private. 

He  was  called  to  the  Bar  and  admitted  as 
an  attorney  on  9th  April,  1813,  and  was 
engaged  in  the  successful  practice  of  his  pro- 
fession until  the  year  ]837,  when  he  was 
appointed  one  of  the  judges  of  the  Court  of 
King^s  Bench  along  with  the  late  Mr.  Justice 
Jones,  when  the  number  of  judges  was  in- 
creased from  three  to  five,  under  the  7  Wm*. 
IV.  cap.  1. 

Before  his  appointment  to  the  Bench  he 
represented  his  native  county  for  several  years 
in  the  Legislative  Assembly  for  Upper  Canada, 
and  was  for  some  time  Speaker  of  the  House, 
a  position  for  which  his  dignified  bearing  and 
and  courteous  manners  well  fitted  him. 

He  was  throughout  his  parliamentary  ca- 
reer a  consistent  advocate  for  the  rights  ot 
the  Presbyterian  Church,  of  which  he  was 
an  elder,  during  the  struggle  brought  about 
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by  the  propofied  secularization  of  the  clergy 
reserves.  And  this  was  the  more  creditable 
to  him,  as  he  had  to  act  in  opposition  to 
his  own  personal  and  political  friends.  He 
was  violently  assailed  in  the  House  of  Assem- 
bly by  Mr.  Hagerman,  then  a  member  of  the 
Government,  for  his  conduct  in  this  matter ; 
but  neither  the  withering  language  of  the 
eloquent  and  impassioned  speaker,  nor  the 
persuasions  of  his  friends  could  prevent  him 
taking  the  course  which  he  considered  right. 

When  the  Court  of  Common  Pleas  was  con- 
stituted in  1849,  the  late  Sir  James  Macaulay 
was  made  Chief  Justice,  and  Judge  McLean 
and  Judge  Sullivan  puisne  judges  of  that 
court,  by  commission  dated  16th  December, 
1849.  He  continued  in  this  court  until  the 
resignation  of  Chief  Justice  Macaulay  and  the 
appointment  of  Judge  Draper  to  the  vacant 
ofSce. 

This  appointment  of  his  junior,,  which  he 
looked  upon  as  a  slight,  was  a  blow  to  the  old 
judge  which  he  felt  acutely,  and  the  conse- 
quence was,  that  in  Hilary  Term,  1856,  he  took 
his  seat  in  the  Queen's  Bench.  The  step,  how- 
ever, was  considered  a  judicious  one  by  the 
profession  as  well  as  by  the  Attorney  General, 
J.  A.  McDonald,  though  he,  as  well  as  others, 
expressed  and  felt  much  regret  at  the  pain 
caused  by  the  course  which  it  was  considered 
advisable  to  take,  and  all  were  well  pleased  to 
see  Mr.  McLean  made  Chief  Justice  of  Upper 
Canada  in  the  place  of  Sir  John  Robinson, 
who  resigned  his  seat  in  the  Queen's  Bench 
and  accepted  the  Presidency  of  the  Court  of 
Error  and  Appeal.  Upon  the  death  of  the 
latter  in  January,  1868,  Chief  Justice  McLean, 
then  in  failing  health,  again  took  his  place, 
which  he  held  till  his  death. 

As  a  judge,  though  not  perhaps  possessing 
the  brilliancy  or  application  of  some  of  his 
brethren,  his  opinions  were  always  received 
with  the  respect  and  attention  which  his  ex- 
perience, and  his  character  for  unblemished 
impartiality  and  integrity  claimed  His  views 
generally  coincided  with  those  of  his  old  friend 
Sir  John,  in  whose  judgment  he  placed  the  most 
unbounded  confidence,  and  for  whose  charac- 
ter he  htfd  the  greatest  admiration.  He 
joined  with  him  when  these  two  dissented 
from  the  rest  of  the  Courl  of  Appeal  in  the 
well  known  case  of  the  The  City  of  Toronto 
V.  Bowes,  —  the  decision,  however,  of  the 
majority  was  upheld  on  an  appeal  to  England. 

The  judgment  of  Judge  McLean,  in  opposi- 


tion to  the  opinion  of  Sir  John  Robinson  and 
Judge  Bums,  in  the  celebrated  Andereon  case, 
is  the  most  prominent  feature  in  his  judicial 
career,  and  deserves  more  than  a  pa.<;sing 
notice.  The  facts  of  this  case  are  familiar 
doubtless  to  most  of  our  readers ;  they  will 
be  found  veported  in  full  in  20  U.  C.  Q.  B. 
124.  Judge  McLean  took  the  broad  ground, 
that  in  administering  the  laws  of  a  British 
Province  he  was  not  bound  *'  to  recognize  as 
law  any  enactment  which  could  convert  into 
chattels  a  yery  large  member  of  the  human 
race,"  and  that  a  man  endeavouring  to  ef- 
fect his  escape  from  slavery  was  entitled 
to  use  any  means  necessary  for  that  purpose, 
even  to  taking  the  life  of  his  pursuer,  and  that 
the  crime  with  which  Anderson  was  charged, 
even  if  it  had  been  clearly  made  out,  did  not 
come  within  the  Ashburton  Treaty.  Nor 
could  he  "  recognise  the  law  of  slavery  in 
Missouri  to  such  an  extent  as  to  make  it  mur- 
der in  Missouri,  while  it  is  justifiable  in  this 
Province  to  do  precisely  the  same  act" 

Whatever  may  be  the  strict  law  of  the  case, 
and  there  are  many  even  amongst  lawyers 
who  think  that  Judge  McLean  was  right,  one 
cannot  help  admiring  the  free  British  spirit  so 
characteristic  of  the  man,  whose  feelings  doubt- 
less were  shared  by  his  brethren,  but  by 
them  kept  subject  to  the  rigid  dictates  of 
severe  and  calm  judgment 

The  manner  of  the  late  President  of  the 
Court  of  Appeal  upon  the  Bench  was  dignified 
and  courteous.  Unsuspidous  and  utterly 
devoid  of  anything  mean  or  petty  in  his  own 
character,  his  conduct  to  others  was  always 
that  which  he  expected  from  them. 

The  profession  generally,  the  young  stu- 
dent as  well  as  the  old  practitioner,  will  long 
remember  with  afiection  his  courtesy  and 
fbrbearance  in  Chambers  and  on  the  Bench. 
Others  will  think  of  him  as  an  entertaining 
and  agreeable  companion  and  a  true  friend ; 
whilst  others  still  vrill  call  to  mind  the  stately 
Jorm  of  the  old  judge,  as  he  approached  and 
entered  St  Andrew's  Church,  where  he  was  a 
constant  and  devout  attendant,  rain  or  sun- 
shine, until  his  last  illness,  which  terminated 
in  death. 

Archibald  McLean  was  a  man  of  remark- 
ably handsome  and  commanding  presence; 
tall,  straight,  and  well  formed  in  person,  with 
a  pleasant,  handsome  fiu^  and  a  kind  and 
courteous  manner,  he  looked  and  was,  every 
inch,  a  man  and  a  gentleman.    He  belonged 
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to  a  race,  most  of  whom  haye  now  passed 
away— the  '^  giants^'  of  Canada's  early  history. 
He  was  one  of  those  honest,  braye,  enduring, 
steadfast  men  sent  by  Proyidence  to  lay  the 
foundation  of  a  country's  greatness. 

For  the  last  few  years  Mr.  McLean  had 
been  afficted  with  partial  paralysis,  which, 
whilst  it  impaired  his  physical  powers,  left 
his  intellect  unclouded.  For  a  long  time  how- 
ever his  iron  frame  resisted  the  attack  of  man's 
"  last  enemy,"  until  haying  passed  the  span 
of  life  allotted  to  humanity,  a  general  break  up 
of  the  system  took  place,  which,  combined 
with  his  malady,  at  length  carried  him  oK 
As  he  had  lived,  so  did  he  die ;  calmly,  cour^ 
ageously,  and  peacefully  he  went  to  stand 
before  the  Judge  of  all  mankind,  in  the  sure 
and  certain  hope  of  an  eternity  of  joy  and 
peace. 

On  the  second  day  after  his  decease  a  meet- 
ing of  the  Benchers  of  the  Law  Society  of 
Upper  Canada  took  place  in  the  Convocation 
Room  at  Osgoode  Hall,  for  the  purpose  of 
taking  such  steps  as  were  fitting  under  the 
circtimstanoes. .  The  Hon.  John  Ross  was 
appointed  chairman,  when  the  following  reso- 
iation  was  passed  on  the  motion  of  Mr.  John 
Crawford,  seconded  by  Mr.  Vankoughnet : 

**  That  this  meeting  has  heard  with  unfeigned 
regret  of  the  death  of  the  Honorable  Archibald 
McLean,  late  President  of  the  Court  of  Appeal, 
and  as  a  mark  of  the  high  estimation  in  which 
be  was  held  by  the  members  of  this  soeiety — ^be 
it  resolved  therefore,  that  a  deputation  do  wait 
opoD  the  family  of  the  late  President  and  reqaest 
that  the  funeral  do  take  place  from  Ongoode  Hall 
and  be  oondneted  by  this  Society,  and  that  the 
Hon  John  Ross,  and  the  mover  and  seconder 
compcse  snoh  deputation." 

A  committee  was  dso  appointed  to  draft 
resolutions  expressiye  of  the  feelings  of  respect 
and  alfection  of  the  profession  to  the  late  Pres- 
ident, and  the  mode  of  testifying  the  same. 

On  Saturday  before  the  fhneral  a  meeting  of 
the  Society  was  held  to  take  into  consideration 
the  resolutions  which  had  been  accordingly 
prepared  by  the  conunittee.  The  Hon.  John 
Ross  being  again  called  to  the  chair,  the  fol- 
lowing resolutions  were  passed : 

Moved  by  Mr.  KimiiTH  McKbh^ib,  Q.  C, 
eecccded  by  Mr.  Duooav,  Q.  0.,  and 

'*  Heaolved,  That  the  members  of  the  Law  So- 
cieiy  now  assembled,  desire  to  record  their  feeling 
of  profoand  regret  at  the  death  of  the  Honorable 
Archibald  McLean,  Presideot  of  the  Court  of 
Error  and  Appeal,  and  their  sincere  sympathy 


with  his  fkmily  in  the  great  bereayement  they 
have  sustained.  In  paying  this  humble  tribute 
to  his  yirtnes  as  a  Judge,  and  his  worth  as  a 
man,  they  are  bat  giving  feeble  utterance  to  the 
sentiments  of  the  whole  profession.  His  great 
pablio  services,  extending  over  nearly  half  a 
century  of  our  country's  history,  and  embracing 
ofBoes  of  the  highest  trust,  will  cause  his  lossto^ 
be  widely  mourned,  but  by  no  part  of  the  com- 
munity as  much  as  by  the  members  of  the  bar, 
with  whom  he  was  so  long  and  so  intimately 
associated.  By  the  upright  and  conaoientious 
discharge  of  his  judicial  duties,  he  gained  the 
confidence  and  secured  the  esteem  of  his  fellow 
citizens ;  by  a  happy  union  of  courtesy  with  dig- 
nity, he  inspired  affection,  as  well  as  respect,  in 
those  who  practised  befure  him,  and  thus  helped 
to  foster  the  spirit  of  mutual  regard  and  cordial 
cooperation  between  the  benoh  and  the  bar, 
which  distingnisheB  the  administration  of  justice- 
in  Upper  Canada." 

Moved  by  Mr.  Gamblk,  seconded  by  Mr. 
Bbough,  Q  C,  and  retolved, — 

**2.  That  the  members  of  the  Law  Society 
shall  wear  crape  on  their  left  arm  for  a  month, 
as  a  testimonial  of  respect  and  affection  for  his 
memory." 

Moved  by  Mr.  Cbawfobd,  seconded  by  Mr 
Albzanobb  Cambbon,  and  re§olved, — 

**  8.  That  the  treasurer  be  requested  to  trans- 
mit a  copy  of  the  first  resolution  to  Mrs.  McLean."* 

Moyed  by.  Mr.  Koaf,  Q.  C,  seconded  by  Mr 
Cbooks,  Q.  C,  and  resolved^ — 

**  That  the  Treasurer  do  lay  these  resolutions 
before  the  Convocation,  and  on  behalf  of  this 
meeting  request  their  insertion  in  the  minutes  of 
the  proceedings  of  the  Society." 

The  corpse,  attended  by  personal  friends, 
was  taken  from  his  residence  on  Peter  Street 
to  Osgoodo  Hall,  where  the  funeral  was 
arranged  under  the  direction  of  the  Law  Soci- 
ety. Shortly  after  two  o'clock  the  burial  ser> 
yice  of  the  Presbyterian  Church  was  performed 
by  the  Rey.  Dr.  Barclay,  when  the  coffin  was 
placed  in  the  hearse  and  the  procession  moyed 
off.  The  pall-bearers  were :  The  Chancellor 
of  Upper  Canada,  Ez-Chancellor  Blake,  Mr. 
Justice  Morrison,  Mr.  Justice  Adam  Wilson^ 
and  Mr.  Yice-Chancellor  Mowat  The  proces- 
sion was  composed  of  the  Bishop  of  Toronto, 
such  of  the  Judges  of  the  Superior  Court  as 
their  duties  on  drcuit  permitted  to  attend, 
the  Hofi.  S.  B.  Harrison,  and  others  holding 
public  positions,  the  Mayor  and  Corporation, 
the  members  of  St  Andrew's  Society,  of  which 
the  deceased  had  been  President  for  seyeral 
years,  and  the  members  of  the  bar,  in  their 


184— VoL  LJ 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE.        [November,  1865. 


robes,  besides  a  l&rge  number  of  citizens  gen- 
erally. The  funeral  was  a  very  large  one,  and 
would  hare  been  much  larger  but  for  the 
inclemency  of  the  weather,  and  from  the  fact 
thi^t  a  number  of  the  profession  were  out  of 
town  on  circuit,  and  many  from  the  country 
were  for  the  same  reason  prevented  from 
attending. 

The  funeral  cortege  proceeded  to  the  Ne- 
cropolis, where,  amidst  the  sorrow  of  all  who 
knew  him,  were  deposited  the  mortal  remains 
of  the  Honorable  Archibald  McLean,  the  brave 
soldier,  the  upright  judge,  and  the  Christian 
gentleman. 


OLIPHANT  V.  LESLIK 
This  case,  decided  some  short  time  since,  is 
interesting  as  affecting  questions  of  interplea- 
der in  Division  Courts.  The  facts  were  these : 
In  an  action  of  trespass  against  a  Division 
Court  bailiff  and  one  B.,  for  entering  plaintiff's 
close  and  taking  goods,  defendants  pleaded 
that  one  H.  having  recovered  a  judgment  in  a 
Division  Court  against  0.,  the  plaintiff's  mo' 
thor,  and  the  goods  in  question  having  been 
seized  under  an  execution  issued  thereon,  the 
plaintiff  claimed  them ;  whereupon  the  bailiff 
'  obtained  an  interpleader  summons ;  on  which 
the  judge,  after  hearing  the  parties,  adjudged 
that  the  goods  were  the  property  of  the  said 
execution  creditor,  and  liable  to  said  execution. 
The  interpleader  summons  was  produced,  with 
a  minute  endorsed  by  the  judge  adjudging 
that  the  goods  were  "  the  property  of  the  exe- 
cution creditor,"  and  ordering  the  costs  to  be 
paid  by  the  claimant  in  fifteen  days.  The 
plaintiff  called  witnesses,  who  swore  that  the 
judge  did  not  decide  the  matter,  but  put  off 
the  hearing  on  payment  of  costs  by  the  plain- 
tiff within  fifteen  days. 

The  Court  of  Queen's  Bench  held,  that  the 
minute  of  acyudication  and  order  were  conclu- 
sive to  show  that  the  summons  was  not  en- 
larged, and  that  the  jury  should  have  been 
80  directed;  and  furUier,  that  although  the 
minute  was  informal,  in  acyudging  that  the 
goods  were  the  property  of  the  execution 
creditor,  instead  of  saying  that  they  were  the 
claimant's,  or  not  the  execution  debtor's,  yet 
it  was  in  substance  a  dismissal  of  the  plain 
tiff's  claim,  and  a  protection  to  the  bailiff. 


ACTS  OF  LAST  SESSION. 
As  there  is  a  reasonable  probability  that 
the  publication  and  distribution  of  the  Acts  of 
last  Session  will  be  delayed  by  the  removal  of 
the  Oovemment  offices  to  Ottawa,  we  publish 
hereunder  the  Act  for  the  better  protection  of 
sheep,  which  will  doubtless  be  found  inter- 
esting to  many  of  our  readers,  and  particular]  j 
to  municipal  officers  and  magistrates. 


An  Act  to  imposb  a  tax  on  Doos,  akd  to 
providb  for  the  better  protecnon  01 
Sheep  in  Upper  Canada. 

Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  and  Assem- 
bly of  Canada,  enacts  as  follows: — 

1. — There  shall  be  levied  annually  in  eveiy 
Municipality  in  Upper  Canada,  upon  the  own- 
er of  each  dog  therein,  an  annual  tax  of  one 
dollar,  for  such  animal 

2. — The  assessors  of  every  Municipality,  at 
the  time  of  making  their  annual  assessments, 
shall  ascertain  the  number  of  dogs  liable  to  be 
taxed,  and  shall  enter  in  lists  to  be  made  by 
them  the  name  of  every  person  in  their  respec- 
tive Municipalities  then  owning  or  keeping 
any  dog  subject  to  the  above  tax,  the  number 
of  dogs  kept  by  such  person,  and  the  whole 
amount  of  tax  to  be  paid  by  him. 

3. — ^The  owner  or  possessor  of  every  dog 
liable  to  suoh  tax,  shall,  when  required  by  the 
assessor,  .deliver  him  a  description  in  writing 
of  every  such  dog  owned  or  possessed  by  him, 
and  for  every  neglect  or  refusal  to  do  so,  and 
for  every  fidse  statement  made  in  any  descrip- 
tion so  furnished,  such  owner  or  possessor 
shaQ  incur  penalty  of  five  dollars,  to  be  recov- 
ered by  the  clerk  of  the  Municipality  before 
any  Court  of  competent  jurisdiction. 

4. — The  assessors  of  every  Municipalty 
sh^ll,  within  the  time  required  by  law  for  the 
completion  of  their  assessment  rolls  of  real 
and  personal  property,  make  out  a  duplicate 
of  the  lists  so  by  them  made,  containing  the 
names  of  the  owners  and  possessors  of  dogs 
liable  to  taxation  under  this  Act,  with  the 
amount  payable  by  each  person,  and  shall  an- 
nex thereto  a  direction  to  the  collector  of  the 
Municipality  to  levy,  raise  and  collect  the 
several  sums  in  such  lists  specified  of  the  per- 
sons respectively  opposite  to  whose  names  the 
said  sums  shall  be  set,  according  to  law,  and 
pay  over  the  same  to  the  clerk  or  treasurer  as 
may  be  directed  bpr  the  Municipality;  and 
such  lists  shall  be  signed  by  the  assessors  and 
shall  be  by  them  immediately  delivered  to  the 
collector. 

5. — The  collector  to  whom  any  such  lists 
shall  be  deliver^  shall  proceed  to  the  collec* 
tion  of  the  sums  of  money  therein  specified 
in  the  same  manner  and  with  the  like  authori- 
ty, in  all  respects,  as  in  the  collection  of  other 
taxes  imposed  in  the  Municipality,  and  shall 
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pay  the  same  to  the  Clerk  or  Treasurer  as 
may  be  directed  by  the  Municipality ;  and  the 
same  remedies  to  compel  such  collection  and 
the  payment  of  the  moneys  collected  may  be 
had  against  such  collectors  and  their  sureties 
as  in  the  case  of  other  taxes  leried  in  the 
Municipality. 

6. — ^The  moneys  so  collected  and  paid  to 
the  Clerk  or  Traasurer  of  any  Municipalitv 
shall  coDstitate  a  fund  for  satisfying  such 
damages  as  may  arise  in  any  year,  from  dogs 
killing  or  injuring  sheep  in  such  Municipality, 
and  &e  residue,  if  any,  shall  form  part  of  the 
assets  of  the  Municipality  for  the  general  pur- 
poses thereoC 

7.— The  owner  or  possessor  of  any  dog  that 
shall  kill,  wound  or  otherwise  injure  any  sheep 
or  lamb,  shall  be  lisble  for  the  value  of  such 
sheep  or  lamb  to  the  owner  thereof,  without 
proving  notice  to  the  owner  or  possessor  of 
such  dr>g,  or  knowledge  by  him,  that  his  dog 
was  mischieroua  or  deposed  to  kill  sheep. 

8. — ^The  owner  of  any  sheep  or  lamb  that 
may  be  killed  or  injured  by  any  dog  may  ap- 

ey  to  any  two  justices  of  the  peace  in  the 
anlcipality,  who  shall  enquire  into  the  mat- 
ter and  view  the  sheep  injured  or  killed,  and 
may  examine  witnesses  upon  oath  in  rcLntion 
thereto ;  and  if  such  justices  of  the  peace  are 
satisfied  that  such  sheep  or  lamb  was  killed 
or  hurt  only  by  the  dogs  and  in  no  other  way, 
they  shall  certihr  such  fact,  the  number  of  the 
sheep  or  lambs  killed  or  hurt,  and  the  amount 
of  the  damages  sustained  thereby  by  the 
owner,  together  with  the  value  of  the  sheep 
or  lambs  hurt  or  killed. 

9. — Such  certificate  shall  be  primd  faeie 
evidence  of  the  &cts  therein  contained  in  any 
suit  that  may  be  brought  by  the  party  injured 
against  the  owner  or  possessor  of  any  dog,  if 
it  shall  appear  on  the  trial  of  such  suit  that 
due  notice  was  given  to  the  owner  of  the  dog 
of  the  intended  application  to  the  Justices  of 
the  Peace. 

10.— -If  the  party  injured  cannot  discover 
the  owner  or  possessor  of  the  dogs  by  which 
such  damage  was  done,  or  shall  fail  to  recover 
the  value  of  the  sheep  killed  or  injured  from 
such  owner  or  possessor,  he  may  apply  to  the 
Clerk  of  the  Mumdpali^,  and  upon  produc- 
tion to  him  of  the  certificate  of  Uie  Justices 
of  the  Peace,  made  as  aforesaid,  and  the  affi- 
davit of  the  party  injured  that  he  has  not 
been  able  to  discover  such  owner  or  possessor, 
or  that  he  has  failed  to  recover  the  damages 
from  such  owner  or  possessor,  such  clerk  shall 
lay  the  same  before  the  Municipal  Council  at 
its  next  meeting. 

11. — The  Municipal  Council  shall  issue  its 
order  on  the  treasurer  for  the  amount  of  the 
damages  appearing  by  the  certificate  of  the 
Justices  of  the  Peace  to  have  been  sustained 
by  the  owner  of  any  sheep  killed  or  injured 
^7  <logs,  when  they  shall  be  satisfied  that  the 


owner  or  possessor  of  such  dogs  cannot  be 
discovered,  or  that  the  party  injured  has  fail- 
ed to  recover  such  damages  of  such  owner  or 
possessor ;  and  such  amount  shall  be  paid  b^ 
the  treasurer  from  and  out  of  the  fund  consti- 
tuted by  the  sixth  section  of  this  Act,  and 
from,  no  other  fund  whatsoever. 

12. — If,  after  receiving  the  amount  of  such 
damages  from  the  Treasurer  of  the  Munici- 
pality, the  owner  of  the  sheep  so  killed  or 
injured  shall  recover  the  value  thereof,  or  any 
part  of  such  value  from  the  owner  or  posses- 
sor of  any  dog,  he  shall  refund  and  repay  to 
the  treasurer  of  the  municipality  the  sum  so 
received  from  him,  and  it  shall  be  the  duty  of 
the  clerk  of  the  municipality  to  bring  an  action 
against  such  owner  to  recover  such  amount, 
and  such  amount  when  recovered  shall  form 
part  of  the  fund  constituted  by  the  sixth  sec- 
tion of  this  Aict 

18.— Any  person  may  kill  any  dog  which 
he  may  see  chasine,  worrying  or  wounding 
any  sheep,  unless  the  same  shall  be  done  by 
the  direction  or  permission  of  the  owner  of  the 
sheep  or  of  his  servant 

14.— The  owner  or  possessor  of  any  dog,  to 
whbm  notice  shall  be  given  of  any  injury  done 
bv  his  dog  to  an^  sheep,  or  of  his  dog  having 
chased  or  worried  any  sheep,  shall,  within 
forty-eight  hours  after  such  notice,  cause  such 
dog  to  be  killed ;  and  for  every  neglect  so  to 
do  he  shall  forfeit  a  sum  of  two  dollars  and 
fifty  cents,  and  a  further  sum  of  one  dollar 
and  twenty-five  cents  for  every  forty-eight 
hours  thereafter  until  such  dog  be  killed: 
Provided  that  it  shall  be  proved  to  the  satis- 
faction of  the  court  before  which  a  suit  shall 
be  brought  for  the  recovery  of  such  penalties, 
that  such  dog  has  chased,  worried  or  other- 
wise injured  such  sheep ;  and  provided  also, 
that  no  such  penalties  shall  be  enforced  in  case 
it  shall  appear  to  the  satisfaction  of  such  court, 
that  it  was  not  in  the  power  of  such  owner  or 
possessor  to  kill  such  dog. 

15. — Upon  compbint  being  made  to  the 
clerk  of  any  municipality  of  any  penalties 
imposed  by  this  Act  having  been  incurred,  he 
shall  commence  a  suit  for  the  recovery  thereof, 
in  his  name  of  office,  and  shall  prodecute  the 
same  with  due  diligence;  and  all  moneys 
recovered  shall  be  by  him  added  to  the  fund 
constituted  by  the  sixth  section  of  this  Act 
for  the  satisfaction  of  damages  sustained  by 
owners  of  sheep. 

16. — Every  person  in  possession  of  any  dog, 
or  who  shall  suffer  any  dog  to  remain  about 
his  house  or  premises  for  the  space  of  twenty 
days  previous  to  the  assessment  of  a  tax,  or 
previous  to  any  injury,  chasing  or  worrying  of 
sheep,  or  any  such  attack  made  by  such  dog, 
shall  be  deemed  the  owner  of  such  dog  for  all 
the  purposes  of  this  Act 

17.— This  Act  shall  apply  only  to  Upper 
Canada. 
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SELECTIONS. 


THE  SCOTTISH  PAROCHIAL  SCHOOLS. 

The  germ  of  the  Scottish  national  system  of 
education  is  to  be  found  in  the  scheme  pre- 
pared by  the  energetic  and  sagadoas  reformer 
John  Knox.  At  an  earlier  period,  indeed,  the 
universities  of  St.  Andrews,  Aberdeen,  and 
Glasgow  had  been  founded,  grammar  schools 
had  been  established  in  some  of  the  principal 
towns,  and  in  the  reign  of  James  lY.  it  was 
enacted  by  the  Parliament  that,  under  a  pen- 
alty of  twenty  pounds  Scots,  all  barons  and 
substantia]  freeholders  should  send  their  eld- 
est sons  to  school  to  be  instructed  in  classical 
literature,  and  afterwards  to  other  seminaries 
to  obtain  a  knowledge  of  the  laws  of  the 
realm.  No  proyision,  however,  was  made  for 
educating  the  great  mass  of  the  people,  who 
were  therefore  sunk  in  a  state  of  gross  ignor- 
ance. When  the  Reformation  took  plac^,  Knox 
was  well  aware  that  if  the  principles  of  a  pure 
and  spiritual  religion  were  to  be  maintained 
and  extended,  it  was  indispensably  necessary 
that  the  community  should  be  educated.  He 
therefore  proposed  in  his  "Book  of  Disci- 
pline," that  a  school  should  be  established  in 
every  parish,  a  grammar  school  in  every  town, 
and  a  university  in  every  city.  But  the  tur- 
bulent and  rapacious  barons  who  had  laid 
their  grasping  hands  on  the  ancient  patrimony 
of  the  church  scoffed  at  the  wise  and  far-seeing 
schemes  of  the  great  reformer  "  as  a  devout 
imagination,"  and  the  education  of  the  people 
had  to  wait  for  better  times.  The  grammar 
fidiools,  however,  provided  a  good  education 
for  the  children  of  the  upper  classes,  who 
were  there  instructed  in  the  Sacred  Scriptures 
and  Catechism,  in  the  French  and  Latin  lan- 
guages, in  music,  archery,  and  other  athletic 
exercises;  and  the  Presbyterian  clergy  had, 
by  their  own  disinterested  efforts,  established 
common  schools  in  various  parts  of  Scotland. 
But  tliey  were  without  the  means  of  endowing 
them,  and  amid  the  general  poverty  and  dis- 
tracted state  of  the  country,  comparatively 
little  could  be  effected  for  the  education  of  the 
masses.  At  length,  in  1616,  the  Privy  Coun- 
cil exerted  its  authority  for  this  purpose,  and 
empowered  the  bishops,  in  conjunction  with 
the  heritors,  to  see  that  **in  every  parish  in 
this  kingdom  where  conveniest  means  may 
be  had  for  establishing  a  school,  a  school  shall 
be  established,  and  a  fit  person  appointed  to 
teach  the  same  upon  the  expense  of  the  par- 
ishioners, according  to  the  quality  and  quan- 
tity of  the  parish,"  for  the  advancement  of 
true  religion,  and  the  training  of  children  **  in 
civility,  godliness,  knowledge,  and  learning." 

This  Act  of  the  Council,  however,  does  not 
seem  to  have  been  vigorously  carried  out  by 
the  bishops.  Ten  years  later,  a  proclamation 
was  made  by  Charles  L,  enjoining  all  minis- 
ters, with  the  assistance  of  two  or  three  of 
their  most  intelligent  parishioners,  to  report 
as  to  the  educational  condition  of  their  par- 
ishes.   From  these  returns,  which  have  been 


published  by  the  Maitland  Club,  it  is  evident 
that  there  was  no  school  in  tiie  great  nuyority 
of  the  parishes  of  Scotland,  and  that  not  a 
few  were  in  the  condition  oi  Mordington,  of 
which  it  is  significantly  reported,  **  There  is 
ane  greit  necessitie  for  ane  akule,  for  not  ane 
of  the  paroche  can  reid  nor  wryt  except  the 
minister ;  but  no  fundation."  The  Act  of  the 
Priv^  Council  of  1616  was  ratified  by  the 
Parliament  of  1688,  and  under  its  authority 
schools  began  to  be  built  and  endowed  in  the 
more  cultivated  districts  of  the  country.  Five 
years  later,  the  General  Assembly  of  the  Scot- 
tish Church  gave  directions  for  '^  the  settling 
of  schools  in  every  parish,  and  providing  mi- 
tertainment  for  men  able  for  the  charige  of 
teaching  youth."  A  representation  was  made 
to  His  M^esty  that  ^*the  means  hitherto 
appointed  for  schools  of  all  sorts  have  both 
been  little  and  ill-paid ; "  and  in  1642  Presby- 
teries were  enjoined  to  see  that  every  parish 
should  have  a  school  where  children  are  **  to 
be  bred  in  reading,  writing,  and  grounds  of 
relieion."  The  dissensions  which  soon  aiter 
broke  out  in  Scotland  unfortunately  prevented 
the  nation  fit>m  reaping  the  firuits  of  these 
judicious  enactments,  and  it  was  not  until  the 
revolution  of  1688  had  established  peace  and 
order  in  the  kingdom,  that  a  national  system 
of  education  was  fully  established  in  Scotland. 
In  1696  an  Act  was  passed  by  the  Parliament 
rendering  it  imperative  upon  the  heritors  of 
every  parish  to  erect  a  school,  and  to  provido 
.  a  dwelling-house  and  a  salary  for  the  school- 
master. And  the  General  Assembly  followed 
this  Act  up  by  an  injunction  to  Presbyteries 
to  see  that  the  law  was  obeyed.  The  maxi- 
mum salary  of  the  teachers  was  fixed  at  two 
hundred  marks  (£11  2s.  2d),  and  the  mini- 
mum at  one  hundred  marks.  The  right  of 
electing  the  teacher  and  superintending  the 
school  was  vested  in  the  heritors.  This  fa- 
mous Act  laid  the  foundation  of  ScoUand^s 
proudest  distinction,  and  proved  the  great 
source  of  her  subsequent  prosperity.  And  it 
is  owing,  not  indeed  solely,  but  principally  to 
the  national  system  of  education  which  this 
Act  established  that  Scotland,  as  Lord  Mac- 
aulay  remarks,  **  in  spite  of  the  barrenness  of 
her  soil,  and  the  severity  of  her  climate,  made 
such  progress  in  agriculture,  in  manufactures, 
in  commerce,  in  letters,  in  science,  in  all  that 
constitutes  civilization,  as  the  Old  World  has 
never  seen  equalled,  and  as  even  the  New 
World  has  scarcely  seen  surpassed." 

For  more  than  a  century  after  the  Revolu- 
tion the  Scottish  parochial  schools  were  wholly 
neglected  by  the  L^slature.  The  emoluments 
therefore  remained  stationary,  while  those  of 
every  other  profession  increased;  and,  in  con- 
sequence, the  social  status,  the  acquirements, 
and  influence  of  the  schoolmaster  were  greatly 
deteriorated.  Their  depressed  condition  at 
length  attracted  the  attention  of  the  Legis- 
lature, and  in  1808  an  Act  was  passed  which 
raised  the  maximum  salary  to  £22  4s.  5d, 
and  the  minimum  to  £16  Ids.  4d,  exdusive  of 
fees,  and  declared  that  a  dwelling  house  of  not 
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more  than  two  rooms  should  be  provided  for 
the  sdioohnaster.  At  the  same  time,  the 
election  of  the  schoohnaster  and  the  manage- 
ment of  the  school  were  Tested,  not  as  before, 
in  the  whole  body  of  heritors,  but  in  those 
ilone  who  possessed  an  hundred  pounds  of 
ralued  rent ;  the  minister  of  the  parish  was 
conjoined  with  them  in  authority,  and  the 
teachers  were  placed  entirely  under  the  juris- 
diction of  the  Presbyteries,  without  any  right 
of  appeal  The  Act  further  proyided,  that  the 
silaries  were  to  be  revised  erery  twenty-fire 
rears,  the  arersge  price  of  gram  during  the 
preceding  twen^-fire  regulating  the  salary 
daring  ue  succeeding  twenty-fire.  At  the 
first  revision  in  1828,  the  maximum  salary 
was  raised  to  £84  4s.  4d.,  and  the  minimum 
to  £25  ISs.  8d. ;  but  at  the  second  rerision  in 
1853  these  sums  were  reduced  by  nearly  one- 
third.  Repeated  attempts  were  made  in  Par- 
liament to  increase  the  endowments  of  the 
Bchoolmasters,  and  to  adopt  the  parochial 
system  of  education  to  the  existing  condition 
of  the  country,  but  these  efforts  were  frus- 
trated by  petty  sectarian  jealousies  and  dis- 
Beosions. 

At  length,  in  1861,  an  Act  was  passed,  al- 
icost  without  opposition,  through  both  Houses 
of  Parliament,  which  has  produced  an  impor- 
tant change  in  the  position  of  the  parochial 
teachers,  and  will  no  doubt  ere  long  greatly 
elevate  their  professional  requirements.  By 
this  Act  it  is  provided  that  the  salary  of  erery 
schoolmaster,  in  any  parochial  school,  shau 
not  be  less  than  £25,  nor  more  than  £70  per 
annum ;  and  if  there  should  be  two  or  more 
schools  established  in  any  parish  the  total 
amount  of  the  salary  payable  to  the  school- 
masters shall  not  be  less  than  £50,  nor  more 
than  £80,  to  be  apportioned  among  the  school- 
masters as  the  heritors  may  determine.  The 
house  prorided  for  tiie  schoolmaster  must 
consist  of  at  least  four  apartments.  Authori- 
ty is  giren  to  the  heritors  or  minister  of  the 
parish  to  establish  female  schools  for  instruc- 
tion in  household  and  industrial  learning,  as 
well  as  in  elementary  education ;  and  to  pro- 
ride  a  retiring  allowance  for  any  teacher  who, 
through  infiraiity  or  old  age,  has  become  unfit 
for  the  duties  of  his  office,  as  well  as  to  compel 
the  resignation  of  a  n^ligent  and  inefficient 
teacher.  The  examination  of  the  teachers 
elect  is  transferred  from  the  Presbyteries  to  a 
committee  of  six  Professors  in  each  of  the  four 
Universitik  of  Scotland,  three  of  whom  must 
be  Professors  of  Divinity,  and  three  Professors 
in  the  Faculty  of  Arts.  The  law  which  re- 
quired the  schoolmaster  to  subscribe  the  Con- 
fession of  Faith,  and  to  promise  conformity  to 
the  worship,  and  submission  to  the  govern- 
ment and  discipline,  of  the  Established  Church 
of  Scotland  is  abolished ;  and  before  induction 
to  office,  he  is  now  required  merely  to  declare 
that  m  the  exercise  of  his  office  "he  will 
never  endeavour,  directly  or  indirectly,  to 
teach  or  inculcate  any  opinion  opposed  to  the 
Holy  Scriptures  or  the  Shorter  Catechism, 
and  that  he  will  not  exercise  the  functions  of 


his  office  to  the  prejudice  or  subversion  of  the 
Church  of  Scotiand."  The  Presbytery  of  the 
bounds,  or  the  heritors,  may,  if  they  see 
cause,  present  a  complaint  to  the  Secretary  of 
State  against  any  schoolmaster  ^o  has  vio- 
lated the  above  declaration,  and  the  Secretary 
may  appoint  a  commission  to  "inquire  into 
the  charge,  and  to  censure,  suspend,  or  de- 
prive such  schoolmaster  as  they  shall  find  to 
be  just''  But  the  jurisdiction  of  the  Presby- 
tery, in  cases  of  immoral  conduct,  or  of  cruelty 
on  the  part  of  the  schoolmaster,  is  transferred 
to  the  Sheriff,  before  whom  complaints  may 
be  brought  by  the  heritors  and  minister  of, 
or  any  six  heads  of  families  in  the  parish, 
whose  children  are  attending  the  school,  pro- 
vided that  the  authority  of  the  Presbytery  of 
the  bounds  has  been  previously  obtained. 

The  religious  test  had  long  &]]en  into  disu- 
etude  in  the  case  of  the  teachers  of  burgh 
schools,  but  a'  law-suit  having  been  under- 
taken by  the  clergy  of  Elgin  for  the  purpose 
of  compelling  the  teachers  of  the  grammar 
school  of  that  bureh,  either  to  subscribe  the 
Confession  of  Faith  and  the  formula  of  the 
Established  Church,  or  to  resign  their  offices, 
a  clause  was  inserted  in  this  Act  entirely 
abolishing  the  test  in  the  case  of  all  burgh 
teachers. 

During  the  four  years  which  hare  elapsed 
since  the  Parochial  and  Burgh  Schoolmasters' 
Act  became'law,  it  has  greatly  improred  both 
the  social  status  and  the  efficiency  of  the 
parochial  teachers,  and  has  amply  fulfilled 
the  expectations  of  its  promoters.  In  not  a 
few  parishes  the  heritors  hare  with  praise- 
worthy liberality  increased  the  salary  of  the 
school-masters  beyond  the  maximum  pres- 
cribed by  law,  and  hare  otherwise  sought  to 
promote  their  comfort  and  usefulness.  The 
Act,  howerer,  made  no  provision  for  the  ex- 
tension of  the  parochial  system,  so  as  to  ren- 
der it  commensurate  with  the  educational 
wants  of  the  country,  and  there  is  a  great 
deficiency  in  the  means  of  education,  both  in 
the  crowded  seats  of  manufiictures  and  com- 
merce, and  in  the  large,  thinly  peopled,  and 
poor  parishes  of  the  Highlands  and  islands. 
The  grants  of  public  money  made  under  the 
authority  and  management  of  the  Committee 
of  the  Prir^  Council  hare  stimulated  the 
rarious  religious  bodies  to  establish  denomi- 
national school^  for  the  education  of  their  own 
adherents ;  but  they  hare  done  comparatirely 
little  for  tne  great  seats  of  manufacturing  and 
commercial  industry,  or  for  the  really  necessi- 
tous districts  of  the  country.  The  essential 
principle  of  the  system  is  to'  help  those  who 
are  able  and  willing  to  help  themselres.  Where 
party  spirit,  therefore,  is  strong,  and  the  people 
appreciate  the  value  of  education,  and  are  able 
and  willing  to  pay  for  it,  the  Priry  Council 
system  has  effected  a  great  deal.  But  where 
the  people  are  apathetic  through  ignorance,  or 
helpless  through  porerty,  it  has  prored  en- 
tirely inefficient  The  conriction  that  this 
system  is  quite  inadequate  to  orertake  the 
educational  wants  of  the  community  has  be- 
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come  almost  uniyersal  among  Scotchmen,  and 
the  attempt  to  introduce  the  reyised  code  into 
Scotland  has  tended  still  farther  to  increase 
their  dislike  to  the  Privy  Council  scheme. 
The  govenfknent  was  induced,  by  the  urgent 
representations  of  the  school-masters,  and  of 
a  number  of  the  most  zealous  friends  of  edu- 
cation, to  appoint,  at  the  close  of  the  Session 
of  1864r,  a  Royal  Commission,  composed  of 
eminent  statesmen,  lawyers,  and  philanthro- 
pists, to  inquire  into  the  state  of  eaucadon  in 
Scotland.  A  considerable  number  of  wit- 
nesses selected  from  eminent  diyines,  teach- 
ers, atid  inspectors  of  schools  have  been 
examined  before  this  Commission,  and  their 
evidence  has  been  published  in  a  report  which 
was  laid  before  Parliament  in  the  course  of 
last  Session.  The  perusal  of  that  evidence  is 
sufficient  to  show  that  there  is  no  formidable 
difficulty  to  prevent  the  reform  and  extension 
of  the  Scottish  parochial  system,  so  as  to 
adapt  it  to  the  present  condition  of  the  coun- 
try. It  is  made  evident  that  the  great  body 
of  the  Scottish  people  are  favourable  to  a 
national  system  of  education,  and  are  agreed 
as  to  the  principles  on  which  such  a  system 
ought  to  be  conducted.  They  have  still  the 
same  form  of  church  government,  the  same 
order  of  worship,  the  same  Confession  of 
Faith,  the  same  Catechism,  and  they  differ 
only  respecting  matters  which  cannot  be  in- 
troduced into  any  scheme  of  instruction  for 
children.  In  these  circumstances  there  is 
good  reason  to  believe  that  the  Commissioners 
will  be  able  to  devise  a  plan  for  the  extension 
and  improvement  of  the  existing  plans,  which 
will  satisfy  moderate  men  of  all  parties,  and 
will  bring  a  sound  education  within  the  reach 
of  all  classes  of  the  Scottish  people  in  every 
district  of  the  country. — ScottUh  Law  Mag. 


LIBERAL  LAW  PRACTICE. 

The  undersigned,  after  having  vainly  endea- 
vored, for  some  years,  to  practice  law  for  his 
own  convenience  and  proAt,  has,  in  view  of 
the  expected  brisk  season  next  fall,  concluded 
to  pursue  his  profession  for  the  convenience 
and  profit  of  other  people. 

Experience  has  shown  that  in  this  city,  es- 
pecially among  wealthy  and  influential  citizens, 
many  impediments  have  checked  their  litigious 
propensities.  It  is  a  fact,  the  notoriety  of 
which  is  indisputable,  that  with  all  the  vaunted 
ability  and  courtesy  of  our  Bar,  the  most  influ- 
ential client  has  never  been  able  to  secure  pro- 
fessional counsel  or  assistance  for  nothing. 
This  certainly  is  an  error  in  practice,  which 
saps  the  very  foundations  of  public  conveni- 
ence. 

Whether  in  the  shape  of  the  sugar-coated 
retainer^  or  the  vi  et  armis  fee,  the  evil  scowls 
like  a  horrid  spectre  at  every  victim  whom 
fraud  foroes  into  a  lawyer's  office.  Poverty 
cannot  beguile  it,  friendship  cannot  escape  it, 
flattery  cannot  soften  it,  impudence  cannot 
terrify  it:  there  it  stands,  the  inexorable 
tyrant  of  a  liberal  hearted  community. 


In  the  various  transactionB  of  every  dsj 
business,  all  are  aware  tbat  exi^gencie^  will 
arise,  in  which  a  few  words  of  written  or 
spoken  legal  advice,  may,  in  preventing  or 
correcting  serious  financial  losses,  be  of  incal- 
culable service.  Tet  with  full  oognixance'of 
such  facts,  what,  in  such  exigencies,  has  been 
the  practice  of  our  Bar.  Has  it  comported 
with  the  duty  of  a  generous,  dignified,  and 
pubUo-spirited  profession?  Ilas  there  ever 
been  a  time  when  the  wealthiest  merchant 
the  dearest  fnend,  the  most  distant  relation 
could  solicit  legal  advice  or  service,  even  in 
the  most  urgent  necessity,  without  a  fee,  the 
magnitude  of  which  seemed  only  limited  by 
the  patience  of  the  victim  ? 

Nor  is  this  all,  clients  must  advance  costs, 
must  deposit  retainers^  and  not  unfrequently, 
enter  security  for  the  attorney's  expected 
charges.  Papers,  of  vast  aooount  to  their 
owners,  have  more  than  once  been  withheld 
as  hostages  for  fees,  and  commissions  are 
actually  deducted  before  the  proceeds  of  col- 
lections are  remitted. 

To  correct  these  heavy  wrongs,  to  redeem, 
if  possible,  the  selfish  and  ungenerous  char- 
acter of  his  profession,  the  subscriber,  having 
every  reason  to  believe  that  it  will  be  accep- 
table to  clients,  proposes  to  establish,  for 
the  coming  &1I,  a  gratuitous  system  of  legal 
practice. 

In  making  this  announcement,  he  hopes  he 
may  be  permitted  to  say  in  all  humility,  that, 
to  him,  such  a  system  is  not  entirely  new. 
During  his  professional  career,  he  has  bad 
abundant  opportunity  to  see  more  or  less, 
(especially  more)  of  its  practical  workings. 
After  such  extended  observation,  he  feels 
constrained  to  admit,  somewhat  against  his 
private  choice,  it  is  true,  that  in  this  progres- 
sive age  and  city,  he  knows  not  the  reform, 
which  must  more  perfectly  accord  with  the 
popular  taste,  or  enlist  a  larger  measure  of 
the  popular  patronage,  than  the  gratuitous 
practice  of  the  law. 

Far  be  it  from  the  subscriber's  ^m,  to  blot 
a  line  from  the  epitaphs  of  the  honored  dead, 
or  to  wrest  a  laurel  firom  the  brows  of  the 
distinguished  living  members  of  the  Phila- 
delphia Bar.  They  have  pursued,  and  pursue 
their  professions  with  the  sordid  intuitions  of 
a  ruder  era.  Now,  to  the  subscriber,  humble 
though  he  may  be,  it  may  remain  to  elevate  a 
loftier  standard  of  professional  ethics,  to  plant 
in  the  rich  soil  of  legal  intelledf  a  germ  of 
professional  philanthropy,  which  nurtured  by 
genial  public  patronage,  may  bloom  and  fruc- 
tify without  money  and  without  price,  for  the 
healing  of  the  fortunes  of  clients  not  a  few. 

With  approaching  fall,  the  subscriber  will 
secure  at  least  two  commodious  and  oommu- 
nicating  offices,  the  locality  of  which  will  be 
in  every  way  attractive  and  accessible  to  the 
business  gentlemen  of  Philadelphia.  No  pains 
or  expense  will  be  spared  to  have  said  offices 
so  lighted,  heated,  and  ventilated,  that  they 
will  at  once  be  marts  of  business  of  halls  of 
pleasure,  as  dients  choose  to  regard  them. 
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In  the  selection  of  famitnre  the  subscriber 
will  be  greatly  influenced  by  what  he  belieres 
to  be  pecoliar  ideas  of  comfort  on  the  part  of 
most  people,  chairs  will  be  especially  adapted 
to  tilting  back^  and  in  no  case  will  a  client  be 
expected  to  \ise  less  than  two  at  any  single 
sitting,  while  the  carpetmg  will  be  of  rare 
pattern  and  texture,  under  no  chrcumstancea 
will  the  patrons  of  the  offices  be  annoyed  by 
the  antiquated  presence  of  mats  and  spittoons, 
when  in  connection  with  this,  it  is  remem- 
bered that  there  will  be  no  tyrannical  restric- 
tions as  to  the  use  of  tobacco,  the  public  must 
at  once  appreciate  the  rare  facilities  here 
offered  for  business  enjoyment  All  tables  and 
book-^ases  will  be  of  exquisite  design,  and 
admirably  suited  to  clients  who  invariably 
select  a  graceful  and  luxurious  posture.  It  is 
by  DO  means  unlikely  that  capacious  lounges 
will  be  interspersed  for  the  benefit  of  those 
who,  baying  no  particular  business,  often  need 
a  little  rest  in  business  hours  from  the  natural 
ennui  of  the  preceding  m^^t^s  entertaimnent 
After  adequate  trial,  if  his  business  prore  not 
too  expensiye^  the  subscriber  may  occasion- 
ally supply  some  of  those  creature  comforts, 
wMch  clients  not  unfrequently  expect 

Notwithstanding  these  inducements,  the 
sQbscriber  desires  it  to  be  distinctly  under- 
stood, that  no  ararioe  or  greed  of  (nun  shall 
ever  mar  his  business  recreations.  He  takes 
pleasure  in  advising  his  prospective  patrons 
(if  any  such  he  may  expect),  that  all  the 
andent  dodg^  for  getting  gratuitous  advice 
or  service,  will,  under  this  new  and  liberal 
regime,  be  totally  unnecessary.  In  no  eoie 
vill  a  fee  he  received.  Advice,  at  all  times 
and  upon  all  mattersL  will  be  freely  given,  and 
trivial  matters  brougnt  to  his  extended  notice 
at  meal-times  will  deceive  special  attention. 
He  will  invariably  advance  eoste^  and  in  some 
cases,  allow  six  per  cent  on  the  same,  to 
regular  clients. 

Parties  desiring  advice  will  never  be  limited 
in  their  explanations  to  the  matter  under  con- 
sideration, but  any  digression,  whether  as  to 
family  history  or  'personal  misfortune,  ^'  no 
matter  of  how  long  standing,"  or  how  irrele- 
vant, will  not  only  be  listened  to  and  excused, 
bnt  will  be  absolutely  encouraged  (this  feature 
must  command  the  attention  of  old  ladies). 

Whenever  parties  entertain  a  remote  idea  of 
prosecatmg  a  claim,  they  will  be  patiently  ad- 
vised, and  in  event  of  their  subsequently  aban- 
doning the  case,  a  liberal  commission  will  be 
paid  for  their  intention. 

A  full  supply  of  legal  forms,  adapted  to 
evCTy  conceivable  variety  of  mercantile  trans- 
action, will  be  constantly  kept  on  hand  for 
the  free  accommodation  of  applicants. 

Every  fibcility  will  be  afforded  clients  to  in- 
spect and  disarrange  the  subscriber's  papers, 
and  to  overhear  and  repeat  his  most  confiden- 
tial communications.  He  would  aJso  say  that, 
for  the  benefit  of  the  public  at  Urge,  he  has 
been  for  some  time  sedulously  memdrizing 
''McElroy^B  Philadelphia  City  Directory^ 
viUi  a  view  of  being  able  at  all  times  to  answer 


all  questions  to  everybody  and  about  every- 
body. 

The  subscriber  hopes,  perhaps  vainly,  that 
this  novel  system  of  law  practice  will  cer- 
tainly conduce  to  one  thing,  the  perfect  satis- 
fiu^on  of  clients  with  attorneys.  He  believes 
that  thereby  much  of  the  bitterness  heretofore 
existing  agunst  his  honoured  profession  will 
be  assua^d,  and  though  he  is  not  entirely 
assured  that  said  system  will  to  himself  be 
either  pleasurable  or  profitable,  he  is  not 
without  an  abiding  £iith  that  it  will  be  no 
less  satis&ctory  to  his  clients  (at  least  on  his 
account).  "  DO  IT  CHEAP," 

Att'y  and  Coun'r  at  Law.    Philadelphia. 
— Legal  Intelligencer. 


USURIOUS  PAWNBROKERS. 

Before  the  alteration  in  the  usury  laws  many 
peculiar  modes  of  evading  them  were  adopted 
by  the  bill-discounting  firatemity,  and  it  was 
no  uncommon  thing,  on  discounting  say  an 
accommodation  bill  for  a  hundred  pounds,  to 
charge  five  per  cent  interest  and  thirty  pounds 
for  doing  it  The  long  continued  acquiescence 
of  the  public  in  such  and  similar  tricks,  and 
the  fact  that  the  risk  which  was  run  by  the 
usurer  had  ultimately  to  be  paid  for  in  some 
form  or  other  by  the  borrower,  have  at  last 
convinced  the  public  mind  in  this  country 
that  to  attempt  to  regulate  the  price  of  money 
by  Act  of  Parliament  is  as  fiitUe  bb  to  think 
that  the  old  assigaptmia  et  eervieia  could  be 
enforced  to  keep  down  the  price  of  food,  or 
that  any  other  marketable  commodity  could 
be  effectually  made  the  subject  of  sumptuary 
laws. 

There  is  this  difference  between  the  bill- 
discounter  and  the  pawnbroker,  that  the  one 
holds  in  his  power  a  valuable  security  for  the 
money  he  has  advanced  and  for  a  years*  inter- 
est, and  can,  at  the  end  of  the  time  limited, 
effectually  obtain  re-payment  by  simply  sel- 
ling the  pledge ;  that  is  to  sa^,  the  moment 
payment  is  due  he  has  it  witfam  his  own  im- 
mediate possession,  whereas  the  mere  bill-dis- 
counter rarely  has  more  than  a  chose  in  action. 
Were  this  au,  there  would,  perhaps,  be  no 
more  reason  for  continuing  restrictive  enact- 
ments in  the  one  case  than  in  the  other.  But 
the  favourable  position  of  the  pawnbroker  is 
liable  to  this  peculiar  evil :  that  the  pledge  is 
not  always  the  property  of  the  pledger,  and  it 
is  to^'guard  against  the  too  &tal  &cili^  of  those 
who  are  ready  to  deal  for  any  valuable  com- 
modity, **and  no  question  asked,"  that  the 
Legislature  has  edged  the  pawnbroker  round 
with  restrictions  and  re^idations.  to  ensure, 
as  far  as  possible,  that  his  trade  shall  be  car- 
ried on  with  honesty.  He  is  obliged  to  take 
out  a  licence ;  he  is  limited  as  to  the  hours 
during  which  he  ma^  carry  on  his  business, 
and  he  is  restrioted  m  the  amount  of  interest 
he  may  charge. 

Attention  has  been  directed  to  a  pawnbroker 
who,  to  eke  out  what  he  may  have  considered 
a  poor  amount  of  interest^  has  been  charging 
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warehouse-room  for  some  pictures  pledged 
with  him.  We  are  happy  to  find  that  the 
magistrate  before  whom  the  complainant 
came,  expressed  a  decided  opinion  that  this 
was  an  unwarrantable  extortion.  He  said 
*^  After  looking  at  the  Pawnbrokers'  Act,  I 
find  there  nothing  respecting  warehouse-room, 
and  I  consider  it  a  dangerous  matter  for  a 
pawnbroker  to  make  additions  to  an  Act  of 
Parliament,  which  was  intended  to  protect 
persons  who  pledge  property  with  him,  I  do 
not  think  that  even  the  consent  of  the  person 
pledging  an  article  would  make  the.transac- 
action  legal." 

TVere  such  a  change  to  be  allowed,  we 
should  very  soon  hear  that  persons  whose 
course  of  business  now  inconveniently  exposes 
them  to  actions  of  trover,  to  say  the  least, 
would  mdemnify  themselves  against  risk  by 
demands  of  heavy  payments  under  the  nanie 
of  warehouse-room  for  every  small  article 
pledged.  Such  an  attempt  at  evasion  of  the 
Act  was  rightly  treated  by  the  magistrate  by 
the  infliction  of  a  fine  of  five  pounds  on  the 
ofiender. 

We  do  not  suggest  that  the  particular  pawn- 
broker in  question  had  been  dealing  other- 
wise than  honestly,  but  it  is  evident  that  his 
practice,  if  recopized  and  followed,  could  be 
easily  perverted  to  the  establishment  of  an 
"indemnity  fund."  Those  who  deal  with 
honest  customers  might  find  a  difficulty  in 
imposing  such  exorbitant  terms,  but  ihe  thief 
would  be  ready  to  take  what  the  pawnbroker 
chose  to  give  him,  and  if  he  could  afterwards 
justify  the  charge  in  cases  which  were  not 
proved  to  have  been  dishonest  he  might  make 
himself  practically  safe  firom  loss  by  detection 
in  those  cases  where  he  had  to  disgorge  the 
stolen  goods. — Solidton*  Journal- 


MAGISTBATES,  MIJNICIFAI.  & 
COMMON  SCHOOI.  LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 
Falsb  Pritinois  —  Labosbt.  —  a  servant 
whose  duty  it  was  to  obtain,  from  his  master's 
cashier  bo  much  money  as  he  reqahred  for  the 
payment  of  dues,  asked  for  and  obtidned  more 
than  he  knew  was  neoOBsary,  and  applied  the 
Burplas  to  his  own  use.  This  was  not  larceny, 
but  false  pretences :  {The  Queen  v.  E,  Thompeon, 
82  L.  J.  N.  S. ;  Mag.  Cas.  67.) 

Maoist&ati — Tbbbpasb — JOIBT  TOBT— Evi- 
DXBCB.— The  warrant  of  a  magistrate  is  only 
primd  facie,  not  eonoluBlve;  evidence  of  its  con- 
tents ;  as,  for  instanoe,  of  an  information  on 
oath  and  in  writing  having  been  laid  before  him. 
Such  information  must  be  under  Con.  Stats.  C. 
cap.  102,  Bee.  8,  not  only  on  oatb,  bat  in  writing ; 
and,  except  on  an  information  thus  laid,  there  is 


no  anthority  to  issue  the  warrant.    In  this  case, 
the  magistrate  having  aoted  in  direct  contraTen- 
tion  of  the  statate,  in  issuing  a  warrant  without 
the  proper  information  under  the  statute,  or 
without  even  a  verbal  charge  having  been  laid 
against  the  plaintiff,  and  there  being  no  evidence 
of  bona  fidee  on  his  part,  the  oourt  held  that  be 
was  not  entitied  to  notice  of  action.    Semble,  1. 
That  the  fact  of  a  magistrate  issuing  a  warrant 
without  the  limits  of  the  county  for  which  he 
acts  does  not  necessarily  disentitie  him  to  notice 
of  action.    2.  That  such  notice  will  be  bad,  if 
it  omit  the  time  and  place  of  the  alleged  trespass. 
A  general  verdict,  on  a  declaration  oontainiog 
one  count  in  trespass  and  another  in  case,  is  not 
bad  in  law.    But  in  this  case,  the  court  being  pf 
opiDion  that  there  was  only  one  joint  eause  o 
action  against  the  defendants,  that  is  the  arrest, 
restricted  the  verdict  to  that  count    Held,  also, 
that  a  joint  tort  was  sufficientiy  established 
against  the  defendants  by  evidence  that  one  pro- 
cured the  warrant  to  be  issued  and  the  other  is- 
sued it ;  that  both  knew  no  charge  had  been  made 
against  plahitiff ;  that  the  warrant  was  given  by 
the  one  to  the  other  for  the  arrest  of  plaintiff, 
who  was  accordingly  arrested  upon  it,  and  that 
illegally.    Held,  also,  that  the  effect  of  this  evi- 
dence was  not  destroyed  by  the  fact,  that  the 
arrest  was  made  in  another  county  and  under 
the  authority  of  another  magistrate's  endorse- 
tion  upon  the  warrant ;  for  that  that  endorsa- 
tion  was  not  strictly  the  authority  to  arrest,  but 
merely  to  execute  the  original  warrant;  and 
that  the  arrest  was  wrongful  not  fh)m  the  endor- 
sation,  but  from  the  antecedent  illegal  proceed- 
ings of  the  defendants ;  and  that  the  defendant 
who  issued  the  warrant  was  as  much  responsible 
as  if  the  arrest  had  been  made  in  his  own  county. 
Semble,  1.  That  if  it  had  appeared  that  defendant 
who  issued  the  warrant,  was  liable  in  caee  only, 
and  malice  of    some  special  kind,  porsonal  to 
himself,  in  which  his  co-defendant  was  not,  and 
could  not  be  a  partaker,  had  been  proved,  a  joiot 
action  would  not  lie  against  both.    2.  That  one 
defendant  might  have  been  convicted  in  trespass 
and  the  other  in  case :  (Friel  v.  Fergueon  et  al., 
16  U.  C.  C.  P.  584.) 

SIMPLE  COITTRACTB  &  AFFAIRS 
OP  EVERY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

BaILWAT  TiOXBT  "  OOOD  FOB  TWUTT  PATS" — 

Right  to  stop  at  xhtb&mbdiats  Statioks.  — 
The  plaintiff  purchased  from  defendants  a  ticket 
from  l^uffalo  to  Detroit,  marked,  "Qood  only 
for  twenty  days  from  date.''    He  took  defen- 
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dtnte'  afteraoon  aooommodation  tnln  at  the 
SospeoMon  Bridge,  which  ran  only  as  far  as 
London,  bnt  he  left  it  at  Bt.  CatharineB,  an 
iDtermediate  station,  and  defendants  refused 
to  let  him  go  from  thenee  by  the  night  express. 
Eddy  that  they  were  jvstified  in  so  doing :  that 
the  defendants'  contract  honnd  them  to  convey 
the  plaintiff  in  one  continnons  journey  flrom  the 
Snspenaion  Bridge  to  Detroit,  giving  him  the 
option  of  taking  any  passenger  train  from  the 
point  of  commencement,  and  that  if  that  train 
did  not  go  the  whole  distance,  to  be  oonreyed  the 
residne  in  some  other  tr^n, — the  whole  Journey 
to  be  completed  in  twenty  days :  but  that  it  did 
not  give  a  right  to  stop  at  any  or  every  interme- 
diate station.  Quesre,  whether  if  he  had  gone  on 
to  London  by  the  aooommodaUon  train,  he  would 
have  been  bound  to  take  the  next  through  train 
from  thenoe :  {Oraiff  v.  Th$  Onat  Wettem  RaU- 
vay  Company,  24  U.  C.  Q.  B.  504.) 

**  TicKST  Good  vob  this  day  ohlt*'  —  Tixi 
Tables.  —  The  declaration  stated  that  defen* 
dants  contracted  to  carry  the  plaintilT  as  a  pas- 
senger from  Q.   (Gananoque)  to  T.  (Toronto), 
hot   wrongft&lly  expelled  him   from  the  cars. 
DefendantB  pleaded,  that  on  the  8th  of  Decem- 
ber, 1864,  they  sold  to  pli^ntiff  at  G.  a  ticket 
from  thence  to  T.,  *'good  for  this  day  only:'* 
that  he  thereupon  took  the  train  at  G.,  which 
proceeded  to  T.  by  a  continuous  journey,  bnt 
left  it  without  defendants*  consent  at  C.  (Col- 
borne),   and  on  the  10th  of  December  entered 
another  of  their  trains  going  to  T.,  by  which 
they    reAised    to    carry    him,   which  was  the 
grievance  complained  of.     To  this  the  plaintifif 
replied,  that  before  his  purchase  of  the  ticket  on 
the  8  th  of  December,  defendants  had  pubUoly 
sdYertised,  by  their  time  table,  that  a  passenger 
train  would  leave  G.  at  8.6  p.m.,  and  arrive  in 
Toronto  at  midnight:    that  he  purchased  his 
ticket  before  the  arrival  of  the  train  at  G.  on 
that  day,   on  its  way  to  T.,  on  the  faith  of  such 
representation ;  but  the  train  did  not  leave  G. 
nniil  6  p.m.,  and  defendants  well  knew  that  it 
would  not,  and  it  did  noty  arrive  at  T.  unUl  the 
morning  of  the  9th :  that  on  Its  arrival  at  G.  the 
plaintiff,  finding  the  train  could  not  reach  T. 
until  the  9th,  left  it,  and  defendants  waived  the 
Urms  of  their  ticket,  and  the  plaintiff  on  the 
10th  claimed  to  go  on  by  the  morning  train  pass- 
tog  C.  for  T.  on  this  ticket,  hot  was  prevented. 
Held,  on  demurrer,  1st.  That  the  plea,  without 
leferenee  to  the  replication,  was  a  good  defence, 
for  the  ticket  was  a  contract  by  defendants  to 
coBvey  the  plaintiff  from  G.  to  T.  In  one  eantmu^ 
cm  journey,  to  commence  on  the  day  of  issuing 
ik   2Bd.  That  the  replication  was  bad,  for  even 


if  the  time  table  could  be  construed  as  incor- 
porating a  condition  as  to  timo  into  the  contract, 
yet  as  the  contract  was  partially  executed  for 
the  plaintiff's  benefit  for  his  conveyance  to  G., 
the  breach  could  only  entitie  him  to  compensa- 
tion in  damages.  Brd.  That  the  time  table  could 
not  be  treated  as  part  of  the  contract,  but 
amounted  to  a  representation  only ;  and  in  that 
view  the  plidntiff  should  have  averred  that  he 
bought  his  ticket  on  the  faith  of  such  represen- 
tation before  the  time  specified  for  the  train  to 
leave  G.,  not  merely  before  the  arrival  of  the 
train  there,  for  if  after  the  time  specified,  he 
knew  as  well  as  defendants  that  the  time  table 
had  been  departed  from.  Qu€gr€,  whether  the 
plaintiff,  by  leaving  the  train  at  G.,  and  thus 
making  it  impossible  for  defendants  to  perform 
the  substantial  part  of  their  contract,  by  con- 
veying him  in  one  continuous  journey  to  T.,  had 
not  forfeited  all  right  under  it :  {Briffjf9  v.  Thg 
Grand  Trunk  RaUwag  Co,,  24  U.  G.  Q.  B.  610.) 

^CovTmAOv— Dxnov  nr  Goons— FKAvn.^The 

manufacturer  of  an  article  to  order  is  not  guilty 
of  fraud  in  not  pointing  out  a  patent  defect, 
which  might  have  been  discovered  by^the  pur- 
chaser, had  he  exaasined  it  with  cajre.  What 
would  amount  to  fraud  in  such  a  case?  {ffonfaU 
V.  JTiomat,  1  Hurl,  ft  Colt  90.) 

Tioiovs  HoBsa — Liabujtt  ot  Owbbb. — The 
owner  of  ahorse  that  had  strayed  along  a  public 
road  and  had  kicked  a  person  is  not  liable  on 
that  account,  unless  it  be  proved  that  the  owner 
knew  that  the  horse  was  vicious:  (Cox  v.  Bur- 
bidge,  9  W.  R.  436.) 

JuBT— iBTLUBjroB. — A  juTy  lu  Considering  the 
amount  of  damages  should  not  allow  the  ques- 
tion of  costs  to  influence  them.  New  trial  granted 
on  that  account :  {PooU  v.  WhUtomh,  12  G.  B. 
N.  S.  770.) 

XTPFEB  CANADA  BEFOBTS. 


QUEEN'S  BENGH. 
(Reported  5y  C.  BoBonov,  Kaq.,  <iXU  Sq^oritr  to  ht  Cburl) 

DiOKsoR  ▼.  Cbabb. 

AeUanaffatiuiJ.P<^-^S,a«h.l(a,He.9I^O:j3.ir.0,dt,l» 
Deftoduit.  a  JastiM  of  th«  Pmm^  Imaed  hia  warruit,  uid»r 
OoDiol.  Stat  0.  eh.  10S»  mo.  07,  to  eommU  th«  plaintiff  fer 
BonpajBMDt  of  tiMooftf  of  tax  appMl  to  tlM  Qiurtw  8«*- 
•iooA,  nnlMt  foeh  amn  aad  all  eosta  of  th«  distraii  and 
oominitmeat  and  eonTaylng  tha  plaintiff  to  gaol  thonld  bo 
•oonar  paid ;  bnt  ha  omSttad  to  atata  tn  tha  warrant  tha 
amount  of  tha  eoata  of  tha  dlatraaa  and  oommltmant. 
Tha  plaintiff  having  been  ooounltted  on  thia  warrant,  anad 
defendant  for  fklw Imprlaonment. 
Beld,  that  thongh  It  waa  tha  dnty  of  tha  Jnatiaa  toaaoartala 
aad  atata  anch  amount,  vai  tha  omlaalon  to  do  ao,  thongh 
it  might  hsfaooeaalooad  the  p]aintiff*adiachaiBa^  did  not 
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8h«w  ettber  a  want  or  an  «xeMi  of  JwiwIletloB,  Imt  rather 
an  irregular  •xardae  of  It;  and  that  defendant  therefore 
wee  not  liable  ia  treepaee. 
Btldy  aleo.  that  the  determination  ae  to  these  eoite  was  clear- 
ly a  Jadlcial  and  not  merelj  a  ministerial  act 

[Q.  &,  T.  T^  18«6.] 

Trespass  and  false  imprisonment  against  the 
defendant  '<  acting  as  one  of  fler  Majesty's 
Jastioe  of  the  Peace." 

Flea,  not  gailty  by  statute. 

The  trial  took  plaoe  at  Qoderich,  in  March, 
1865,  before  John  Wilson,  J. 

The  plaintifif  put  in  evidence  a  warrant  signed 
by  defendant,  dated  20th  May,  1864,  which  re- 
cited that  Langhlan  McDonald  and  seten  other 
persons  were  on  the  21st  of  NoTcmber,  1863, 
convicted  before  two  justices  for  malicions  tres- 
pass on  the  plaintiff's  land,  and  were  for  that 
offence  each  fined  $2,  and  acyndged  to  pay  $20 
costs ;  and  it  was  also  ft^ndged  that  Langhlan 
McDonald  shonld  pay  to  the  plaintiff  $200  for 
damages ;  and  if  these  several  sums  were  not 
paid  before  the  Ist  of  December,  1868,  that  they 
should  be  imprisoned  in  the  County  Jail  of 
Huron  and  Bruce  for  six  days  at  hard  labour, 
unless,  &c. :— that  these  parties  so  convicted 
appealed  to  the  Oeneral  Quarter  Sessions  of  the 
Peace  at  Qoderich,  which  court  on  the  8th  of 
March,  1864,  ordend  that  the  conviction  should 
be  quashed,  and  that  the  respondent  (the  now 
plaintiff)  should  pay  the  appellants  £6  lis.  9d., 
costs  of  their  appeal,  to  be  paid  to  the  Clerk  of 
the  Peace  within  twenty  days,  to  be  by  him  paid 
over  to  the  appellants:  that  the  clerk  of  the 
peace  on  the  7th  of  April,  1864,  certified  these 
costs  had  not  been  paid ;  that  on  the  7th  of  April, 
1864,  the  defendant  issued  a  warrant  to  the 
proper  officers  to  levy  that  sum  by  distress  and 
sale  of  the  plaintiff's  goods,  but  no  sufficient  dis- 
tress was  found ; — and  then  the  present  warrant 
was  issued,  commanding  the  constables  to  take 
the  plaintiff,  and  deliver  him  to  the  keeper  of  the 
common  goal  at  Goderioh,  and  commanding  the 
keeper  to  keep  the  plaintiff  imprisoned  for  tiiirty 
days,  unless  the  sidd  sum,  and  all  costs  and 
charges  of  the  distress  and  of  the  commitment 
and  conveying  the  pliuntiff  to  gaol«  should  be 
sooner  paid. 

Upon  this  warrant  the  plaintiff  was  commit- 
ted to  gaol  on  the  2Ut  of  May,  and  discharged 
upon  habeoi  Corput  on  the  8th  of  June,  1864. 

It  was  objected  that  on  this  evidence  the  ac- 
tion should  have  been  case,  and  that  trespass 
would  not  lie ;  and  the  learned  Judge  being  of 
that  opinion  nonsuited  the  plaintiff,  with  leave  to 
move. 

In  Easter  Term  K.  McKenxie,  Q.C.,  obtained 
a  rule  calling  on  the  defendant  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside.  He 
cited  Linford  v.  Fitxroy^  18  Q.  B.  240 ;  Leary  y. 
Patrick,  16  Q.  B.  266. 

In  this  term  S,  RieharcU,  Q.C.,  shewed  cause, 
citing  Skingley  v.  Surridge,  11  M.  &  W.  608 ; 
Otorgt  Gof*9  case,  8  M.  &  8.  208 ;  Barton  v. 
BriekneU,  18  Q.  B.  896  ;  Omnon  y.  Darling,  28 
17.  C.  Q.  B.  541 :  Bott  v.  Ackroyd,  6  Jur.  N.  S. 
1058. 

Drapsr,  C.  J.  delivered  the  judgment  of  the 
court. 

The  order  recited  in  this  warrant  as  having 
been  made  by  the  Court  of  Quarter  Sessions,  that 
the  plaintiff  should  pay  costs,  appears  to  be  in 
conformity  with  ConsoL  SUt  C.  ch.  108,  sec.  60. 


The  67th  taction  of  that  act  provides  that  if  the 
same  be  not  paid  within  the  time  limited,  the 
clerk  of  the  peace,  on  application  of  the  party 
entitied,  shall  grant  to  such  party  a  certificate 
that  such  costs  have  not  been  pud,  and  upon  pro- 
ducUon  of  such  certificate  to  any  jnatiee  of  the 
peace  for  the  same  territorial  division,  he  may 
enforce  the  payment  by  warrant  of  distress,  and 
in  default  of  distress  may  commit  the  party 
against  whom  such  warrant  has  issued  for  any 
time  not  exceeding  two  months,  nnlees  the 
amount  of  such  costs  and  all  costs  and  charges 
of  the  distress,  and  also  the  costs  of  the  commit- 
ment and  conveying  of  the  said  party  to  prison, 
if  such  justice  think  fit  so  to  order,  (the  amount 
thereof  being  ascertained  and  stated  in  each 
oommitmemt)  be  sooner  paid. 

The  defendant  leliei  on  the  Oonsol.  Stat.  U. 
C.  eh.  126,  lee.  1,  which  enacts  that  every  ac- 
tion brought  against  a  Justice  of  the  peace  for 
any  act  done  by  him  in  the  execution  of  his  daty 
as  such  Justice,  with  respeet  lo  any  matter  with- 
in his  Jnrisdiotion  as  such  Justice,  shall  be  aa 
action  on  the  case.  The  plaintiff  contends  this 
is  an  act  done  under  a  warrant  issued  by  the 
defendant,  in  a  matter  in  wiiich  by  law  he  had 
not  jurisdiction,  or  faad  this  we  presume  was 
really  relied  upon)  in  which  he  exceeded  his 
jurisdiction,  and  therefore  that  trespass  will  lie. 

The  objection  taken  to  the  warrant  is,  that 
neither  the  costs  and  charges  of  the  distrese  nor 
of  the  comihitment,  nor  of  tiie  conveyance  of  the 
plaintiff  to  gaol  were  stated  in  the  warrant ;  and 
it  was  insisted  that  it  was  the  duty  of  the  justice  ; 
to  ascertain  all  these,  and  to  fix  the  amount  upon 
payment  of  which,  together  with  the  previously 
ascertained  sum,  the  plaintiff  was  to  be  dis- 
charged. 

We  agree  so  far  in  the  argument  for  the  plun- 
tiff,  and  think  it  not  improbable  that  this  omis- 
sion on  the  part  of  the  justice  led  to  the  plain- 
tiff's discharge,  but  we  are  unable  to  arrive  at 
the  conclusion  that  it  establishes  either  that  the 
justice  had  no  jurisdiction  or  exceeded  his 
jurisdiction. 

As  to  the  first,  the  Statute  of  Canada  above 
cited  expressly  i^ves  jurisdiction  to  issue  a  war- 
rant, and  because  the  warrant  is  not  framed 
throughout  in  accordance  vrith  tiiat  act  we  do 
not  conclude  that  there  is  an  excess  of  jurisdic- 
tion. 

The  very  argument  for  the  plaintiff  is  that  the 
Justice  had  authority  and  jurisdiction  over  the 
subject  matter,  but  exercised  it  defectively :  that 
it  was  his  duty  in  issuing  this  warrant  to  have 
determined  the  amount  of  coets  attending  the  in- 
effectual attempt  at  distress,  of  the  charge  for 
commitment,  and  the  distance  the  plaintiff  would 
have  to  be  conveyed  to  gaol,  and  the  proper 
charge  allowable  for  that^service.  This  involved 
inquiry  into  fkcts,  the  determination  of  those 
ftusts,  and  the  application  of  the  law  which  fixes 
the  costs  theieiqpoa. 

We  think  the  case  therefore  shews  an  irregu- 
lar  exercise  of  jurisdiction  rather  than  an  exceea 
of  it,  and  that  we  should  not  sustain  the  arg^-    j 
ment,  that  the  law  having  only  conferred  juris- 
diction to  be  exercised  in  a  particular  formal 
manner,  the  omission  of  some  part  of  what  is 
prescribed  makes  the  whole  act  an  excess  of  i 
jurisdiction  ;  for  the  justice  had  power  to  com-    I 
mit  until  everything  stated  in  his  warrant  was 
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done  wbieh  th«  varruit  made  a  condition  pre- 
eedent  to  the  plaintiff's  diaeharge  within  the 
thirty  dajs.  We  do  not  hold  that  the  irregular 
form  of  a  warrant,  when  the  Jnstiee  has  Jnriadie- 
tion  oTer  erery  nibjeot  matter  to  whioh  the  war- 
rant relates,  sbonld  be  conatmoted  to  be  an  ex- 
cess of  jarisdiotion,  so  as  to  deprive  him  of  the 
protectioQ  of  the  act 

Kor  do  we  conenr'ln  the  argnment  that  the 
defendant  was  acting  ministerial^  onlj,  for  the 
determination  of  these  qnestions  as  to  coats  was 
ve  think  el  earl  j  an  act  of  abjudication.  The 
ease  of  Linford  t.  Ftitroy  18  Q.  B.  240  cited 
br  Mr.  McEenaie,  was  argued  before  the  passing 
of  the  Imperial  Statute,  11  ft  12  Vic.  ch.  44,  on 
which  oar  Stet.  of  U.  C.  ch.  126,  above  referred 
to,  was  framed. 

This  otfse  appears  to  us  to  oome  within  the 
•piiit  and  meaning  of  that  act.  If  the  defen- 
<knt  had  acted  malidonsly  and  without  reason- 
able or  probable  cause  he  would  be  liable  in  an 
action  on  the  ease,  but  he  is  not  a  trespasser, 
Buee  that  act,  If  he  had  jurisdiction  and  has  not 
exceeded  it. 

The  ease  of  Leary  t.  Patrick  16  Q.  B.  266 
is  the  most  strongly  in  fhTOur  of  Mr.  MoKensie's 
argument,  but  it  is  quite  distinguishable.  There 
the  plaintiff  was  arrested  on  a  warrant  for  a 
pa&altj  and  12a  costs.  It  appeared  in  CYidence 
there  nerer  had  been  any  adjudication  for  costs, 
and  the  court,  without  entering  into  the  question 
vhether  costs  were  recoterable  or  not,  held  the 
plaintiff  was  uniawfully  arrested  for  costs  which 
had  ne^er  been  adjudged  against  him. 

We  think  the  rule  should  be  discharged. 

Bnle  discharged. 


COMMON  PLEAS. 

{EifarUd  6y  8.  J.  TAnooQHnt,  Itq.,  M.A.,  BarrimtMA' 
Lam,  MUporttrlotlUOmrL) 

8TSPHBH8  T.  BSBBT. 

UmKUampedUUqf  tMktmge^Ttmi  for qffimkig dotOtt damp 
Setdmo^Sai  pctjfaJSU  A»  Amariean  atrrenq^—Damaffti 
taUMti-'WhU»j,BakmAbVJO.C.T,2njoaowe(L 


Whin  a  putj  Iweciiaas  the  holdtr  of  an  nottampad  UU  of 
ezdwnge  lie  nrast,  in  order  to  make  it  talld  Id  nil  handt, 
affix  the  dooble  atamp  to  it  btfcrt  oooiineaciDg  an  aietlon 
apoQ  it. 

Per  fiicaAUM,  OU.,  that  the  holder  of  iiich  a  bill  can  odIj 
be  eoQsideied  aaft  bj  ailLzlng  the  nroper  stamp  at  the 
tisie  wlieo  In  law  he  would  be  eonalMrMl  aa  faaTing  taken 
and  aeoepted  the  Irfll  aa  hia  own,  or  within  a  raaaooabie 
tuae  tha«after. 

Tbe  view  expreeaed  In  BaxUrr,  Bayncf^  16  U^.G.P.  287,  aa  to 
tbe  meet  cooTenieDt  mode  of  raiaiog  the  qoeetlcm  of  the 
tBralidlty  of  a  httl  ftr  want  of  a  atamp,  (i  a.  by  a  apedal 
plaa^  adhorad  to.  In  thia  eaaa,  howerer,  aa  no  olfaction 
had  b«en  taken  at  the  trial  to  the  abaance  of  a  apecial  plea, 
aad  expreae  laare  had  been  glTan  to  enter  a  nonanit,  if 
the  eo«rt  ahoold  be  of  opinion  that  plaintlir  waa  not  en- 
titled to  Moover  on  aeoonnt  of  the  bill  not  haring  been 
properly  atamped  In  doe  time,  and  the  eaaa  harlog  been 
argnad  on  that  gnmnd,  tha  eonrt  did  not  eonaldor  it 
niwfUBiry  to  diaenaa  the  qnaatlon  aa  to  the  propriety  of 
neh  grtNind  of  defnoe  being  aet  ap  nndar  tha  pica  of  non« 
iee^Uaoe. 
F''4,  alao.  that  the  bill  of  ezebange  waa  no  eridenoa  of  an 
aecouot  atnted  batweeo  the  plaintiff  and  dafevdaat  (indor- 
■w aad  aoaeptor)  aa  there  waa  no  prlritj  between  them; 
Bor  wra  certain  lettara  which  rafbrred  only  to  the  bill, 
for  if  the  Utter  waa  toM,  an  acknowledgment  of  it  and 
prcmiae  to  pay  In  a  partlenlar  way  ooald  ralaa  no  pmnlM 
t»  pay  on  the  aeeaant  atated,  becaoae  theiv  wonld  In  any 
event  be  no  legal  or  falid  oonsldermtlon  for  the  promlaa. 
WkUt  T.  Baker,  16  U.CX3.P.  202,  followed  aa  to  the  daroagea 
is  tbe  fthape  of  exchange,  to  which  tha  holder  of  a  bill  U 
eatitied  agdaat  tha  eee^or. 


Qware,  whether  aa  inatniiBant»  porporting  to  be  a  bill  of 
>  exchange,  payable  In  New  York  **  with  cnrrent  fonda,"  if 

It  maan  other  than  lawfol  money  of  the  United  Statea,  la 

ahUlofaxchansa. 

[C.  P.,  T.  T.,  1865.J 

The  first  count  of  the  declaration  alleged  that 
one  William  Toung,  on  11th  January,  1865,  bj 
his  bill  of  exchange,  then  overdue,  directed  to 
the  defendant  under  the  name  and  firm  of  £. 
Beny  k  Co.,  required  the  defendant  to  pay  to 
bis  order  the  sum  of  fifteen  thousand  dollars  in 
New  York,  with  current  funds,  sixty  days  after 
date  thereof;  and  defendant,  under  the  name 
and  style  of  E.  Berry  &  Co. ,  accepted  the  bill 
payable  at  the  Bank  of  America,  in  New  York, 
and  the  said  William  Young  then  endorsed  and 
deliTcred  the  said  bill  to  the  Metropolitan  Bank, 
or  order,  for  account  of  tbe  said  plaintiff ;  and 
the  said  Metropolitan  Bank  then  endorsed  the 
same  to  the  plaintiff;  and  the  said  bill  was  dniy 
presented  for  payment  thereof  at  the  said  Bank 
of  America,  in  New  York,  and  was  dishonoured. 

The  deolaratiou  also  contained  the  common 
counts  for  money  payable  by  the  defendant  to 
the  plaintiff  for  goods  bargained  and  sold  by 
pl^ntiff  to  defendant ;  for  goods  sold  and  de- 
liTored ;  work,  labour,  and  materials ;  for  money 
paid,  money  receiTcd  by  defendant  to  the  use  of 
plaintiff,  for  interest,  and  fbr  money  doe  on  an 
account  stated. 

The  defendant  pleaded  on  18th  April,  1865, 

1.  That  he  did  not  accept  the  bill. 

2.  Plea  to  second  count,  ncTer  indebted. 
On  these  pleas  issued  was  joined. 

The  cause  was  taken  down  to  trial  at  the  last 
spring  assises  for  the  county  of  Victoria,  before 
Mr.  Justice  Adam  Wilson. 

The  bill  sned  on  was  given  in  evidence.  It 
was  dated  at  Milwaukee,  11th  January,  1856, 
drawn  by  William  Young  on  Messrs.  E.  Berry  i 
Co.,  Kingston,  C.W.,  payable  to  the  order  of  the 
drawer,  sixty  days  after  date,  for  fifteen  thousand 
dollars,  in  New  York,  with  current  funds.  It 
was  endorsed  by  the  drawer,  <*  Pay  Metropolitan 
Bank,  or  order,  for  account  of  R.  H.  Stephens, 
Esq.,  or  order,"  and  by  Romeo  H.  Stephens. 
On  the  face  of  the  bill,  it  was  accepted  payable 
at  Bank  of  America,  New  York,  by  E.  Berry. 

A  letter  from  £.  Berry  &  Co.  to  the  plaintiff, 
dated  24th  Maroh,  1865,  was  also  put  in.  stating 
they  wonld  sobstitute  their  draft  on  Jacques  Tracy 
&  Co.,  at  three  months  date,  to  mature  },  i^ 
June  and  }  July,  for  $15,000  and  interest  on  the 
whole,  to  be  in  place  of  Young's  draft  on  them, 
held  by  the  plaintiff.  Tbe  notes  were  to  carry 
interest  at  7  per  cent  from  15th  Maroh,  to  be 
made  in  three  equal  amounts.  Mr.  Young's  note 
was  to  be  returned  to  him  on  the  above  notes 
being  handed  over  to  plaintiff.  There  was  also 
another  letter  from  E.  Berry  &  Co.  to  plaintiff, 
dated,  Kingston,  28th  March,  1865,  in  which 
they  acknowledged  the  receipt  of  plaintiff 's  letter 
of  the  25th  March,  and  said  they  had  written 
Mr.  Jacques  that  their  proposal  of  tbe  24th 
March  had  not  been  accepted,  and  that  they 
should  not  have  occasion  to  trouble  them.  The 
letter  proceeded,  •*  We  think  we  can  make  you  a 
substantial  payment  as  soon  as  navigation  opens 
in  May,  and  the  remainder  early  in  June,  if  that 
will  suit  you.  We  have  at  the  moment  no  one 
whom  we  should  like  to  ask  to  endorse  for  us ; 
we  never  endorse  ourselves  for  any  one."  The 
plaintiff  contended  that  these  letters  were  evi- 
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dence  of  an  aoeonnt  stated  between  the  partiee, 
of  a  debt  of  $16,000. 

For  defendant  it  was  contended  that  the  bill 
was  drawn  at  Milwaukee,  in  the  United  States, 
upon  defeudant  at  Kingston,  in  Canada,  payable 
in  the  citj  of  New  York ;  that  at  the  time  of  the 
aeoeptance  there  were  no  stamps  on  the  bill  nnder 
our  ProT.  Stat,  of  1864,  and  no  stamps  were 
placed  on  it  nntil  after  the  eommeneement  of 
this  action ;  that  after  the  commencement  of  this 
snit,  Canadian  stamps  to  the  amount  of  $9,  being 
doable  the  amount  required  at  the  time  of  the 
acceptance,  were  placed  on  the  bill  when  the 
plaintifif  pat  his  name  on  it  as  endorser,  and 
Sproule  ▼.  Leffge,  1  B.  &  C.  161,  was  referred  to. 

It  was  also  urged  that  the  money  in  the  de- 
claration must  be  presumed  to  be  Canadian 
cnrrency ;  but  it  was  not  so  in  fact,  because 
when  the  bill  was  produced,  it  was  shown  to  be 
currency  of  the  United  States. 

It  was  admitted  that  at  the  time  the  bill  became 
due,  on  the  15th  of  March,  1865,  if  payable  in 
current  funds  of  the  United  States  [as  distinct 
from  a  gold  Talue]  the  Canadian  value  of  the 
bill  was  $8,510  64 ;  while  if  current  funds  were 
valued,  as  of  the  6th  of  May,  1866,  the  day  of 
the  trial,  the  Talue  of  the  bill  in  Canada  funds 
would  be  $10,628  88.  'The  three  following 
modes  of  stating  the  ralue  and  damages,  if 
plaintiif  was  entitled  to  recoTcr,  were  made  up : 

1.  Considering  the  Talue $15,000  00 

Interest,  $160;  Protest,  $1  10...         161  10 


$16,161  10 
2.  Value  of  American  funds  as  Canada 

funds,  on  15th  of  March,  1865...  $8,510  64 
Interest,  $90  72 ;  Protest,  $1  10.         91  82 


$8,602  82 
8.  Value  in  American  funds  as  Canada 
funds,  on  the  6th  of  May,  the 

day  of  trial  $10,628  88 

Interest,  $118  86 ;  Protest,  $1  10.        114  46 


$10,748  84 

For  the  defendant  it  was  contended  that  there 
was  no  evidence  of  an  account  etated. 

It  was  agreed  that  a  verdict  should  be  entered 
for  the  plaintiff  for  $8,602  46,  with  leave  to 
move  to  increase  it,  on  either  or  both  of  the 
counts  of  the  declaration,  to  either  of  the  other 
two  sums  above  noted,  if  the  court  should  think 
him  entitled  to  a  larger  sum  than  that  tor  which 
the  verdict  had  been  entered. 

Leave  was  also  given  to  the  defendant  to  move 
to  enter  a  nonsuit,  if  the  court  should  be  of 
opinion  that  the  plaintiff  was  not  entitled  to 
recover,  because  the  bill  was  not  stamped  with 
Canadian  stamps  in  due  time  to  enable  him  to 
do  so. 

Defendant  also  had  leave  to  move  to  enter  a 
verdict  for  him  on  the  account  stated,  and  on 
the  common  counts,  if  the  plaintiff  retained  his 
verdict  on  the  first  count.  It  was  also  admitted 
that  the  firm  of  Jacques,  Tracey  &  Co.,  men- 
tioned in  the  letters,  resided  and  did  business  in 
Montreal. 

In  Easter  Term  last  the  defendant  obtained  a 
rule  nisi  to  enter  a  nonsuit,  pursuant  to  leave 
reserved,  on  the  ground  that  the  bill  of  exchange 


offered  in  evidence,  and  the  aeoeptance  thereof, 
were  invalid  and  of  no  effect  for  want  of  tbe 
necessary  revenue  stamps  being  affixed  thereto ; 
or  because  such  stamps  were  not  affixed  at  such 
time,  or  by  such  person  or  persons,  as  voald 
give  validity  to  such  bill  or  acceptance,  or  entitle 
the  plaintiff  to  maintain  his  suit. 

Or  why,  pursuant  to  such  leave,  a  verJict 
should  not  be  entered  for  the  defendant  upon 
the  second  issue  joined,  there  having  been  oo 
evidence  to  warrant  a  verdict  for  the  plaintiff 
thereon.  Or,  why  the  verdict  should  not  be  set 
aside  and  a  new  trial  had,  because  the  same  was 
contrary  to  the  evidence,  the  declaration  being 
upon  a  bill  of  exchange  payable  in  lawful  money 
of  Canada,  and  the  evidence  being  of  a  bill  pay- 
able in  money  of  a  foreign  country. 


(Ib&e 


.) 


CHANCERY. 


LRifOfiei  by  Auo.  Goakt  Bsq.,  Amiate-  al  £aw,  Rtforta 
tothtOmrL) 

Haoabtt  V.  Haqabtt. 


Tbe  pnrpOM  of  ellottliif  allmoD j  to  a  wife  le  to  aflbrd  Imt 
the  mmoM  of  rapporting  harMlf  whilst  liTing  apart  froa 
her  buaband ;  but  m  t£a  Uw  doea  not  oontemplato  iJm 
partiea  Uring  apart  fbr  life,  but  looka  forward  to  a  recno- 
elllatloii  between  them,  the  oonrt  will  not  aanctlon  the 
payment  by  the  husband  of  a  anm  in  groaa.  In  lien  <^  an 
annual  anm  by  waj  of  auch  alimonj, 

This  was  a  suit  for  alimony  in  which  a  deom 
had  been  made  declaring  the  plaintiff  entitled  to ' 
an  allowance  by  way  of  alimony,  and  referring 
it  to  the  Master  to  settle  what  sum  shoul  I  be 
paid  by  the  defendant  to  his  wife  (the  plaintiff). 
In  proceeding  under  the  decree,  the  Mooter,  with 
the  assent  of  both  parties,  found  that  a  sum  in 
gross  should  be  paid  by  defendant  to  the  plain- 
tiff, and  which  was  to  be  accepted  by  her  in  foil 
of  all  future  claims  under  the  decree. 

The  cause  afterwards  came  on  to  be  heard  for 
further  directions. 

J,  McLennan  for  plainUff. 

BuU  tQT  defendant 

SpRAGQa,  V.  C.—In  this  case  the  Moater,  vlth 
the  assent  of  the  parties,  fixed  the  alimony  to  be 
allowed  to  his  wife  at  a  gross  sum,  instead  of  at 
so  much  per  annnm,  to  be  paid  monthly,  or  qnar- 
terly,  as  is  usual :  and  counsel  for  both  parties 
ask  the  sanction  of  the  court  to  this  allowance. 

If  the  parties  choose  to  make  any  arrangement 
out  of  court,  the  court  has  nothing  to  say  to  it. 
but,  when  the  sanction  of  the  court  is  asked,  it 
is  incumbent  on  the  court  to  see  that  it  sanctions 
nothing  that  is  not  in  accordance  with  the  law 
of  the  court. 

When  this  matter  was  before  me  on  further 
directions,  I  said.  It  struck  me  that  tho  arrange- 
ment sanctioned  by  the  Master  was  objectionable, 
as  against  public  policy ;  and  after  ftirther  con- 
sideration that  is  still  my  opinion.  In  the  bookfl 
I  find  no  instance  of  any  such  order ;  bat  I  fiod 
alimony  treated  as  due  to  the  wife  for  her  daily 
support.  In  Mr.  Pltchard*s  book  it  is  stated 
to  be  the  ordinary  rule  of  the  court  to  decree 
it  to  be  paid  quarterly,  and  in  Wilton  y.  WiUon 
Eccl.  R.  829,   where  the  application   was  to 
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foforce  ih«  pftyment  of  the  same  for  Bereral 
jears,  the  eoart  said  <*  Alimony  is  allotted  for 
the  mainteDanee  of  a  wife  firom  year  to  year." 

In  faToar  of  the  arrangement  it  is  said  that  it 
makes  the  wife  secare  for  so  mnoh  money,  where- 
as if  payable  from  year  to  year  the  hashand  might 
eraiie  payment:  that  is  a  reason  of  conTonienee ; 
against  which  it  may  be  said  that  if  a  sum  be 
paid  in  gross  to  the  wife  she  would  be  apt  to  IWe 
upon  her  capital ;  and  at  no  Tory  distant  period 
probably  be  left  destitute. 

But  the  reasons  against  this  arrangement,  on 
grounds  of  public  policy,  appear  to  me  to  be 
very  etrong.  The  law  does  not  contemplate  that 
tbe  husband  and  wife  will  Utc  apart  for  life ;  but 
looks  forward  to  their  reconoiliation ;  and  so.the 
sentence  of  diTorce  a  mensa  tt  tKoro  by  the  ecde- 
aastieal  courts  was  only  **  until  they  shall  be 
reconciled  to  each  other,"  and  the  sentence  of 
judicial  separation  under  the  present  law  is 
doubtless  in  similar  terms.  The  arrangement  in 
question  bnys  off  the  wife  for  life ;  it  takes  away 
one  indacement  on  the  part  of  the  husband  for 
reconciliation ;  its  tendency  is  perpetual  separa* 
tioQ. 

It  is  open  to  this  further  serious  objection. 
Tbe  wife  is  entitled  to  her  alimony  only  so  long 
as  she  leads  a  chaste  life.  A  wife  separated 
from  her  husband  is  exposed  to  great  tempta- 
tions, erery  prorision  that  tends  to  keep  her 
from  falling  is  raluable ;  this  arrangement  would 
remoTe  one  safeguard. 

Under  the  Imperial  Divorce  and  Matrimonial 
Causes  Act,  the  court  when  decreeing  a  dissolu- 
tion of  marriage,  which  can  only  be  by  reason 
of  adoltery,  may  order  the  husband  to  secure  to 
tlie  wife  a  gross  sum  of  money  or  an  annual 
asm ;  bat  in  those  clauses  of  the  statute  which 
relate  to  jutiicial  i^aratum  there  is  no  such 
prorision;  but  the  enactment  is  simply  this, 
that  tbe  court  may  order  the  payment  of  ali- 
mony ;  which  I  understand  to  mean  alimony 
according  to  the  ordinary  course  of  the  ecclesi- 
astical courts,  and  not  a  gross  sum. 

Tbe  aistinotion  is  marked — where  the  woman 
ceases  to  be  a  wife  a  gross  sum  may  be  paid  to 
her ;  but  where  she  remains  a  wife  there  is  no 
authority  for  snch  a  payment.  I  must  add  that 
the  reasons  against  it  appear  to  me  so  weighty, 
that  in  my  judgment  the  court  ought  not  to  ap- 
proTe  of  Uie  arrangemeut  proposed.  There 
laust  be  a  reference  back  to  the  Master  to  allow 
alimony  in  the  usual  way. 


COBBEBFONDENCS. 

Ji$e$9ment—Can,  Stat  U.  C.^  cap.  65,  s.  96. 
To  TBB  Editors  ov  ths  Looal  Coukts  Oazbtts. 

GEXTiBMBH,— Win  you  be  so  good  as  to 
inform  your  readers  whether  there  has  beeu 
any  legal  decision  oq  the  meaning  of  the 
words,  *•  Who  ought  to  pay  the  iome^^^  as  used 
in  the  96th  section  of  the  Assessment  Act 
fCon.  Stat  U.  G.  cap.  66.) 

Our  local  authorities  here  seem  to  think 
that  any  po^on  whose  name  happens  to  be 
on  tbe  assessment  roll  for  the  year,  in  connec- 


tion with  any  real  estate,  is  liable  to  bo 
distrained  on  for  taxes  due  on  said  real  estate, 
under  the  authority  of  the  above  quoted  sec- 
tion. Now  you  can  easily  imagine  cases  in 
which  this  interpretation  would  work  a  mon- 
strous wrong  to  innocent  parties.  Assessments 
having  been  hitherto  made  just  before  the 
usual  time  for  changing  tenements,  persons 
may  be,  and  have  been  assessed  for  properties 
which  they  occupied  for  only  a  few  weeks  of 
the  year  for  which  the  assessment  was  made, 
and  having  no  longer  any  connection  with  the 
property,  or  any  interest  in  it,  it  seems  hard 
that  they  should  be  compelled  to  pay  taxes 
for  the  owner  or  present  occupant,  from  whom 
special  circumstances,  easily  conceived,  may 
prevent  the  possibility  of  theur  recovering  the 
amount  so  paid.  Section  24.  provides  that 
taxes  may  be  recovered  from  either  owner  or 
occupant,  &c.,  &;c  Query — ^Does  not  that 
mean  oocupanti  &c.,  at  time  of  eolleetion^  or 
can  it  refer  to  previoue  occupants  who  are  not 
mentioned  as  are  future  t  Section  26  pro- 
vides easy  redress  for  any  "  oceupauV*  (evi- 
dentiy  meaning  actual  occupier  at  time  of 
levy)  paying  unduly  taxes.  And  sections  97 
and  107  provide  ample  recourse  for  collection 
of  taxes  on  real  estate,  shewing  at  the  same 
time  that  it  is  the  realty,  if  I  may  use  the 
term,  which  is  intended  to  be  taxed,  or  more 
accurately  speaking  the  owner  of  the  property. 

The  common  sense  inference  would,  there- 
fore be,  that  the  person  ^^  who  ouyht  to  pay^^ 
the  taxes  is  he  who  owns  the  property,  real  or 
personal,  or  who  enjoys  the  use  of  it  when  the 
taxes  are  collectable,  and  not  the  person 
whose  name  may  happen  to  appear  on  the  roll 
in  connection  with  it  And  to  such  owner  or 
possessor  at  the  time  indicated  the  power  of 
levying  or  distreM  would  seem  to  be  limited. 

Your  opinion  or  any  information  you  can 
givo  on  these  points,  will  be  thankfully  re- 
ceived by, 

Qentlemen,  your  humble  servant. 

An  Over-Taxed  Rate-Payer. 

Ottawa,  October  10th,  1866. 

[There  are  many  *^hard  cases"  which  the 
law  does  not  and  cannot  provide  for.  Our 
correspondent's  case  may  be  one  of  these.  It 
would  be  impossible  for  tax  collectors  to  con- 
stitute themselves  judges  of  who  is  really 
bound  to  pay  the  taxes  which  they  find  charge- 
able against  a  property  or  tiie  owner  or 
occupant  of  it     Taxes  are  supposed  to  be 
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collected  for  the  public  good  and  individual 
inconvenience  must  give  way,  and  with  this 
in  view  section  24  of  the  Assessment  Act 
provides  that  the  taxes  may  be  recovered 
from  the  "owner"  or  the  "occupant"  or 
either,  or  from  any  future  owner  or  occupant, 
"  saving  his  recourse  against  any  other  per- 
son." These  last  words  point  out  the  remedy 
which  the  law  looks  upon  as  the  proper  one 
for  any  loss  or  damage  in  the  premises. — 
Eds.  L.  C.  G.] 


Dunhin^sAct — Information  including  two  or 
more  offence* — ConnictUnu 

^To  THE  Editohb  of  thb  Local  Cousts'  Gazstti. 

Gentlemen, — ^Tou  will  oblige  your  many 
readers  here  by  giving  your  opinion  on  the 
following  question :  An  information  is  laid 
for  a  violation  of  the  provisions  of  the  Dunkin 
Temperance  Act  of  1864.  It  contains  several 
charges.  Assumii^  them  all  to  be  true,  can 
the  convicting  justices  equally  adjudicate  upon 
all  in  the  one  conviction  ?  Tou  will  observe 
the  seventeenth  section  allows  "  two  or  more 
offences"  to  be  included  "  in  any  such  com- 
plaint," but  does  the  Act  interfere  with  the 
salutary  rule  of  law  that  a  conviction  is 
invalid  if.  it  contains  an  adjudication  on  more 
than  one  ofifence  ? 

Yours,  Lex. 

Goderich,  16th  October,  1866. 

[We  incline  to  the  opinion  that  the  rule  of 
law  referred  to  by  our  correspondent  would 
not  be  abrogated  by  the  equivocal  wording  of 
the  two  clauses  of  the  17th  section,  and  that 
each  conviction  should  be  for  only  one  dis- 
tinct offence.  There  are  many  weighty  ob- 
jections to  all  the  offences  being  adjudicated 
upon  in  one  conviction,  which  would  seem  to 
counterbalance  the  apparent,  though  not  con- 
clusive assumption  in  clause  2,  that  the  total 
penalty  for  a  number  of  offences  refers  to  one 
conviction. — Eds.  L.  C.  G.] 

REVIEW. 

An  Act  to  amend  the  Insolvent  Act  of  1864, 

WITH  Annotations,  Notes  of  Decisions,  and 

A  FULL  Index.    By  J.  D.  Edgar,  Esq.,  of 

Osgoode  Hall,  Barrister-at-Law.     Hollo  k 

Adam,  Law  Publishers,  Toronto.  1865. 

The  above,  from  the  industrious  pen  of 

Mr.  Edgar,  the  annotator  of  the  Insolvent  Act 

of  1864,  will  be  found  a  useful  postscript  to 

his  former  book.    The  act  of  1864  was  found 


defective  in  manjr  respects,  and  it  became  ne- 
cessaiT  to  amend  \iy  which  was  done  by  the  act 
of  last  session,  which  Mr.  Edgar  gives  in  fall, 
with  notes  explanatory  of  the  defects  intended 
to  be  remedied,  and  of  decisions  which  tend 
to  interpret  the  enactments.  It  is  only  neces- 
saxy  to  say  that  these  notes  seem  to  have  been 
prepared  with  the  same  care  as  those  to  the 
act  of  1864. 

He  gives  also  a  collection  of  •*  notes  of  ded- 
sions,"  which  he  prefaces  with  the  foUowing 
observations : 

"Since  the  first  of  September,  1864^  when 
the  Insolvent  Act  came  into  force,  a  great 
many  questions  have  arisen  as  to  its  interpre- 
tation, and  a  number  of  valuable  decisions  on 
doubtful  points  have  been  made.  These  cases, 
unfortunately,  have  rarely  been  reported,  from 
the  fiict  that  they  came  only  before  our  County 
Court  Judges.  The  Editors  of  the  Upper 
Canada  Law  Journal  have  madeoommendablo 
efforts,  however,  to  preserve  these  decisions, 
and  most  of  the  following  are  taken  from  their 
reports.  Very  few  appeals  have  been  made 
to  the  Superior  Courts,  considering  the  num- 
ber of  insolvency  cases.  It  is  thought  advisa- 
ble to  put  the  cases  below  upon  record  as 
useful,  although  they  may  not  aU  be  found  to 
be  unimpeachable  decisions." 

We  may  mention  here  that  all  these  cases 
will  be  found  in  the  Law  Journal^  WiUson  v. 
Cramp  (the  ^ote  of  which  case  is  taken  by 
Mr.  Edgar  from  11  Grant)  having  been  reported 
ezpresslv  for  the  Law  Journal,  and  is  on  page 
217  of  the  current  volume. 

With  respect  to  the  above  remarks  of  Mr. 
Edgar,  we  are  only  sorry  that  we  have  been 
unable,  owing  to  the  want  of  thought  (we 
shall  not  call  it  apathy)  of  some  of  those  who 
might  well  have  helped  us,  to  give  more  re- 
ports of  cases  decided  under  the  Insolvency 
Act  than  have  already  appeared  in  f)ur  co- 
lumns. We  trust  that  this  hint  may  not  be 
in  vain. 

The  pamphlet  Mrinds  up  with  a  full  and 
most  useful  index. 


APPOINTMENTS  TO  OFFICE. 


NOTABIBS  PUBUa 

JAMES  HOSSAOK,  of  the  town  of  Cobonr^,  Ei«|ixtT«, 
Barriflteisit-Lftw,  to  be  a  Notaxr  Pabllo  for  UfR>er  OuiadM. 
(Qatttted  Octobor  7, 1865.) 

00B0NBR8. 

WILLIAM  BURK  TERR7,  of  the  tovniMp  of  North 
GwlUimbury,  Eaqnire,  to  be  an  Aacoelate  Ooiviier  for  the 
United  Oonntiec  of  Tork  and  Peel.    (Gaxetted  Oct.  7,  186&.) 

PETER  DAVT  DATIS.  of  AdolphuatowD,  ERqnire,  to  be 
an  Asaoeiate  Ooroner  for  the  County  of  Lennox  and  Adding^ 
ton.    (Gasetted  October  7, 18C6.) 


TO  CORRESPONDENTS. 

"A  BUBSOBIBSB"— "UTIU  DDLa"— « E.*— " 0059TABlt*'— 

Too  lato— wUl  appear  next  month. 

<<Ah  0TXB4Axai»  BAtB>PATn''—**Lix'*— Under ''OoiTee- 
pondeooe."  • 
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DIARY   FOR   DECEMBER. 


L  Friday  K.  T.  Dajr  Q.  B.    Clerk  of  ererj  Mnn.  ex.  Co.  to 
[ret  anmbwof  iM.  rat^iMiyen  to  R.O. 

2.  Sutor .  MkhMlnuM  Term  ends. 

3,  sex. ..  lit  Sunday  im  AdveiU. 

i.  Mon.  .  Utft  <Ut  for  aotloe  of  tital  ibr  Oonoljf  Courts. 

8  Friday  Om.  A  V.  Mary. 

y,  Sstnr..  iMMt  day  of  aerTiee  of  York  and  FmL 
1<>.  SUN...  2md  Sunday  in  Advent. 
12.  Taat^.  Qr.  Sete.  and  Co.  Ot  feitHufff  Im  twth  OMiaty. 
K  Than.  Lut  day  Ibr  Coll.  to  ret.  roU  to  Clumb.  or  Tieu. 
i:.  $UN...  Sfd  Sunday  in  Adtefnt, 
l\  MoQ.  ..  Recorder'e  Court  eiU.    NomioAtiuu  of  Mayora. 
1$.  Toes...  Declare  for  Tork  and  Peel. 
':\.  Ihonk  SL  Thomas, 
^ii.  SUN...  4th  Sunday  hi  Advent 
t\.  If  on.  .  ChrlatmAe  Day. 

25.  Tuee.-.  S.  Stephen,  [York  and  PeeL 

-.T.  Wed.  .  5K.  John  Eoang.  Last  day  for  notice  of  trial  for 
2^.  ThoTs.  luHoeentM,  SicL  Court  of  £rror  and  Appeal  oom. 
C '.  Sator..  Laat  day  on  whteh  reniaia.  half  0.  8.  w.  payablai 
Z\.i€S.^  \U  Sunday  of Ur  CkrUtmoM,    Kod  of  Mun.  year. 


NOTICE. 

Oring  to  tht  very  large  demand  for  the  Law  Journal  and 
Local  CLftutB*  Gaietta,  nA»cribert  not  dttiting  to  take  both 
paWcaJMMw  are  foKteiicr^  iHTiMftei  at  onoe  to  ntum  thg 
baA  numben  ^  Aai  me  fir  mkkk9ui$  do  noC  wuh  to 
obKiibe. 
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LIEN  ON  TIMBER  FOR  PURCHASE 
MONEY. 

In  these  days  of  timber  and  cordwood,  it 
may  not  be  amisa  to  direct  the  attention  of 
sach  of  oar  readers  as  may  be  thereby  inter- 
ested to  some  decisions  as  to  the  position  of 
persons  owning  timber  lands,  with  respect  to 
any  supposed  lien  on  the  timber  cut  thereon. 

It  is  a  well  known  principle  of  equity,  that 
a  vendor  of  real  estate  has  a  lien  on  the  proper 
ty  sold  for  the  unpaid  purchase  money,  and  so 
long  as  trees  are  standing,  they  are  considered 
ts  part  of  the  realty.  So  far  well ;  but  it  is 
also  clear,  that  when  these  trees  are  cut  down 
or  severed  from  the  realty,  they  become  per- 
gonal property,  and  the  right  of  lien  as  far  as 
they  are  concerned,  is  gone.  And  it  is  also 
well  established  that  when  once  the  possession 
of  -a  thing  is  lost,  any  right  of  lien  up^n  it 
£cr^  with  it  The  r^i|lt  of  these  propositions 
somei^mes,  as  will  be  seen,  works  a  great  in- 
jasUee,  and  should  be  guarded  against. 


In  McCarthy  y.  OlweVy  14  U.  C.  C.  P.  290, 
the  plaintiff,  having  by  parol  agreed  with  the 
defendant  for  the  sale  to  and  purchnse  by  the 
latter  of  certain  standing  trees,  permitted 
defendant  to  cut  the  same  down  and  to  manu- 
facture them  into  square  timber.  Subse- 
quently, a  dispute  having  arisen,  and  the  defen- 
dant in  the  meantime  having  removed  the  tim- 
ber from  the  land,  plaintiff  replevied  same. 
Upon  this  state  of  facts  the  court  hild  that  by 
permitting  defendant  to  cut  down  and  manu- 
&cture  the  timber,  the  plaintiff  thereby  gave 
up  possession  thereof^  and  his  hen  &r  purchase 
money  was  lost  to  him  in  consequence. 

Thus  much  for  courts  of  law.     But  the 
owner  of  timber  lands  will  prol^ably  think 
that  this  was  a  hard  case,  and  that  the  Court 
of  Chancery  would  under  like  droumstances 
grant  him  the  relief  which  he  probably  thinks 
he  is  entitled  to.    Such,  however,  is  not  the 
case,  as  may  be  seen  from  the  recent  case  of 
Smith  V.  Bell,  11  U.  C.  Chan.  R.  619.    The 
plaintiff  sold  wood  land  to  the  defendants  on 
credit ;  and  the  agreement  stipulated  that  any 
cordwood  or  timber  removed  from  tlie  pre- 
mises by  the  defendants,  should  be  paid  for  at 
spedfled  rates,  if  the  plaintiff  should  demand 
such  payment,  the  sums  so  paid  io  be  credited 
to  the  defendants  on  instalments  due  or  to 
become  due.    The  defendants  cut  a  quantity 
of  cordword  and  were  removii  g  it,   before 
making  the  stipulated  payments.     The  plain- 
tiff thereupon  applied  for  an  ioj  unction  to 
restrain  the  defendant  from  romoving  this 
cordwood,  but  his  application  was  refused, 
— the  Vice-Chancellor,   in  giving  judgment, 
saying,  "  The  cordwood  in  question  was  ma- 
nufactured before  the  first  instalment  of  the 
purchase  money  became  due ;  and  it  was  not 
contended  that  the  defendants  were  bound  to 
pay  for  it  before  cutting  down  the  trees,  or 
that  cutting  down  the  trees  wis  a  wrongful 
act     But  the  trees  whca  cut  down  became 
chattels;    and  the  lien  in  equity  for  unpaid 
purchase  money  in  the  case  of  chattels  is  hot, 
as  a  general  rule,  more  extensive  than  at  law. 
Now  it  seems  clear  that,  under  the  agreement, 
the  plaintiff  had  no  lien  at  law  on  the  cord- 
wood ;  the  defendants  having  been  in  rightfti 
possession  of  the  land  at  the  time  they  cut 
down  the  trees,  and  having  been  authorised  to 
cut  them  down,  and  having  ever  since  been  in 
possession  of  them  and  of  the  cordwood  ma- 
nufactured from  them,  I  cannot  distinguish  tlie 
case  from  McCarthy  v.  Olher.^' 
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COMMON  CARRIERS 

The  necessity  for  some  legislative  enact- 
ment on  this  subject^  as  connected  with  the 
too  common  practice,  to  which  common  car- 
riers, particularly  railway  companies,  are  ad- 
dicted, of  exempting  themselyes  from  liability 
by  imposing  special  and  unreasonable  condi- 
tions, has  lately  been  again  discussed  in  the 
court  of  Queen*s  Bench. 

Whilst  admitting  that  some  of  the  principal 
reasons,  in  which  originated  the  strict  rule  of 
law  as  to  the  liability  of  common  carriers,  hare 
passed  away  with  the  change  of  customs  and 
means  of  transit  and  traflSc  that  bare  taken 
place  of  late  years,  it  cannot,  on  the  other 
hand,  be  denied  that  it  is  going  to  the  other 
extreme  to  allow  public  companies  to  bind  the 
traveUing  and  trading  community  by  all  sorts 
df  unreasonablo  and  unfiur  conditions— condi- 
tions not  only  unreasonable  in  themseWes, 
but|  generally  speaking,  practically  unknown 
to  any  but  the  nuuiagers  or  serrants  of  the 
company  imposing  them. 

These  conditions  are,  generally,  kept  in 
the  backl^und;  they  are; often  printed  In 
small  type  in  some  inconspicuous  place  in 
a  way-bill,  bill  of  lading  or  receipt,  or  what- 
erer  the  document  taay  happen  to  be  called. 
Even  if  the  forwarder  m  aware  of  them,  he  w 
not  generally  in  a  position  to  help  himself, 
and  must  submit  to  them  or  else  give  up 
business  altogether,  as  there  Is  probably  only 
the  one  means  pf  transit  In  fact,  he  is, 
under  such  circumstances,  the  yictim  of  a 
monopoly. 

Our  attention  has  been  drawn  to  this  subject 
by  the  late  cases  of  Hamilton  ▼.  Tk€  Grand 
Trunk  Railmty  Co.  28  U.  C.  Q.  B.  600,  and 
BaU$  T.  The  Great  Weitem  Railway  Co.  24 
U.  C.  Q.  B.  544  (also  published  in  another 
place  in  this  Journal.)  In  the  former  case 
the  company  receired  certain  plate  gflass 
to  be  carried  for  the  plaintifl^  who  signed 
a  paper,  partiy  written  and  partly  printed, 
requesting  them  to  receiTe  it  upon  the  condi- 
tions endorsed,  which  were  that  the  company 
would  not  be  responsible  for  damage  done  to 
any  glass,  &c.,  and  the  defendants  gave  a 
receipt  for  the  glass  with  the  same  conditions 
upon  it  The  eridence  shewed  that  the  dam- 
age sued  for  arose  from  the  gross  negligence 
and  improper  conduct  of  the  defendants*  serr- 
ants. The  court  yielded  to  the  authority  of 
decided  cases,  and  held  that  suck  a  delirery 
^nd  acceptance  Ibrmed  a  special   contract, 


which  was  valid  at  common  law  and  exempted 
the  defendants  from  liability.  But  the  Chief 
Justice,  in  giving  judgment,  intimated  that, 
if  it  had  not  been  for  the  weight  of  autho- 
rity, he  would  have  decided  that  such  special 
contracts  are  a  violation  of  the  principles  of 
the  common  law,  which  imposed  and  enforced 
duties  on  common  carriers  for  the  protection 
of  the  public ;  but  though  be  could  not  shake 
off  the  impression  that  they  are  contrary  to 
the  public  policy  so  frequentiy  enunciated  and 
so  much  lauded  in  the  older  cases,  he  was 
obliged  to  hold  that  they  are  binding 

In  the  latter  ease,  the  declaration  stated  that 
the  defendants,  b«ng  common  carriers  by 
their  railway,  received  from  the  plaintiff  cer- 
tain cattle  to  be  carried  from  Ingenoll  to 
Toronto ;  and  the  breach  of  duty  alleged  was, 
that  they  negligently  and  improperly  detained 
the  catde  at  Ingeraoll,  and  kept  them  in  an 
open  and  exposed  place,  owing  to  which  two 
of  them  died  on  the  journey,  and  that,  by  the 
unreasonable  delay  in  the  carriage  and  delivery 
of  the  others,  the  plaintiff  lost  a  market,  ftc 

To  this  the  defendants  pleaded  a  special 
contract— that  the  plaintiff  undertook  all  risk 
of  loss,  injury  or  damage  in  loading,  unloading, 
oonyeyance  and  otherwise,  arising  from  the 
negligence,  de&ult  or  misconduct^  criminal  or 
otherwise,  on  the  part  of  defendants;  and 
that  they  did  not  undertake  to  forward  the 
animals  by  any  particular  train,  n«ther  were 
they  responsible  for  the  delivery  of  the  animals 
within  any  certain  time,  or  for  any  particular 
market 

On  demurrer,  It  was  held  that  the  plea  was 
good;  that  the  parties  could  lawfully  enter 
into  such  a  contract;  that  having  done  so, 
their  rights  and  liabilities  must  be  ascertained 
by  the  terms  of  it^  and  not  by  the  common 
law. 

In  both  these  eases  the  court  alluded  to, 
and  deplored  the  present  state  of  the  law,  and 
suggested  the  propriety  of  legislative  redress 
as  the  only  means  of  putting  the  public  upon 
a  ikir  footing  with  companies  who  are  not^  in 
reality,  owing  to  the  present  system  of  special 
conditions,  ^*  common  carriers,**  in  the  sense 
that  a  lawyer  would  use  the  words.  The 
defect  in  the  law,  which  we  are  now  complain- 
ing of)  vras  also  experienced  in  England ;  and 
Baron  Plurke,  in  Cairr  v.  The  Laneathire  and 
Yorlihire  Railway  Co.,  f  Ex.  708,  suggested 
the  same  remedy,  when  he  said  that  it  was  not 
a  matter  for  the  interference  of  the  courts, 
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*'bat  must  Vb  left  to  the  legislature,  who 
maj,  7  they  please,  put  a  stop  to  this  mode, 
whkk  the  oarriera  have  adopted,  of  limiting 
their  Ikbility/' 

And  DOW  as  to  what  statutorj  alteration 
should  be  made  in  the  law.  We  are  not  at  a  loss 
for  a  guide  in  this,  for  we  have  the  English 
fitatote,  17  &  18  Tic,  cap.  81,  sec  7,  which, 
with  such  modifications  as  the  requirements 
of  business  in  this  country  or  the  experience 
of  mercantile  men  might  suggest^  would,  we 
think,  in  m  great  measure  remedy  the  erils 
oomphined  o£  The  enactment  is  to  the  fol- 
lowing eflfeet  :-^ 

That  erery  eompsny  (confined  in  Enghind 
to  railway  and  canal  companies)  shall  be  liable 
for  all  loss  or  injuiy  to  any  animal  or  thing  in 
the  receiving,  forwarding  or  delireiy  of  them, 
occasioned  by  the  neglect  or  de&ult  of  such 
company,  notwithstanding  any  notice  or  con- 
ditions made  or  giyen  by  suc^  company  coa- 
truj  thereto ;  every  such  notice  or  conditloii 
being  decfaured  null  and  void.  Prorided  thai 
soch  company  may  make  any  conditions  in 
the  premises,  which  shall  be  adjudged,  by  th* 
court  or  judge  before  whom  any  questiou 
ailecting  the  matter  is  tried,  to  W  just  and. 
reaaonableL 

The  section  makes  further  prorislon,  limi^ 
iog  the  atrumnt  of  the  liability  of  the  company 
in  certun  cases,  unless  the  ralue  is  declared 
to  them  and  an  extra  payment  made.  Proof 
of  the  value  is  on  the  person  claiming  compen- 
Mtion,  and  no  special  contract  sballbe  binding 
unless  signed  by  the  person  delivering  the 
goods  for  carriage. 

The  ftcts  of  the  case  of  Allday  t.  The  Great 
Weitem  Railway  Co.,  1 1  Jur.  N.S.  12,  referred. 
tobj  the  Chief  Justice  in  BoU^y..  Ths  Qrtat 
Weitem  Railway^  (7«.,  as  ezemplifjring  the 
benefit  of  the  English  act»  were  as  follows : 
the  plaintiff  deliTered  cattle  to  the  defendants. 
to  be  carried  tR».  B.  station,  and  at  the  same- 
time  signed  a  ticket^  containing  certain  Con- 
didonB,  whereby  the  company  claimed  immu- 
nitjT  **from  snj  consequence  arising  firom 
Of er-carriage,.  detention  or  delay  in,  or  in  nela^ 
tion  to  tlia  oauT^ying  of  the  said  animals^ 
howerer  caused.*'  The  cattle  were  OTcr-car* 
ricd,  and  sullied  in  consequence.  The  court 
held  that  the  deterioration  of  the  cattle  was  an 
'' injury '^'wittiiii  the  statute  afready  referred 
to,  and  that  the  condition  attempted  to  be 
imposed  was  an  unreasonable  one. 

We  may  mention  that  the  American  Courts 


take  a  somewhat  more  liberal  and  equitable* 
view  of  the  law  on  this  subject  Our  reader^ 
will  find  in  the  Repertory  a  late  Americaa 
case  bearing  on  it 

The  courts  have  done  their  duity  in  pointing 
out  the  defects  in  the  bw.  The  mode  of- 
remedying  the  evil  is  hinted  at  in  the  cases  in 
our  own  courts,  and  Is  si/sw  brought  more 
prominently  before  the  public  It  remains, 
therefore,  for  the  Legislature  to  pass  such  a 
ukeasure  as  may  W  necessary  to  protect  the 
business  public^  without,  at  the  same  time, 
imposing  any  utanecessary restriction  on  the. 
working  of  w\mM  ought  to  be,  and  generally 
are,  great  pub)ie>  conveniences. 


CO^TABLES'  FEES. 

It  hM.  been  brought  to  our  iaotice,  that 
a  miscoBceptien  exists  in  the  minds  of  many 
bailift  «r.  constables,  as  to  the  fees  they  tui^ 
entitled,  to  charge  in  cases  of  distress  under- 
warrants  received  by  them  to  enforce  the  col- 
lection  ot  taxes. 

It  is  said,  and  we  are  afiraid  with  truth, 
that  in  some  cases,  what  csa.  scarcely  be> 
called  by  any  other  name  than  extortion  is , 
practised  under  colour  of  these  warrants.  It . 
is  said  that  sovaa  bailiffs,  not  apparently  being- 
possessed  with  eonsdenoesi  or  else  very  igno-. 
rant  of  their  rights  under  the  statute,  have., 
charged  as  much  as  ten  or  even  fifteen  dollars. 
fees,  and  it  is  as  well  that  they  should  under-, 
stand  their  positi6n,  particularly  in  these, 
days  of  high  taxation.  We  shall,  therefore,, 
in  our  next  number,  give  our  readers  a  re- 
port of  an  interesting  case  on  the  subject^  for- 
which  wt  have  now  no  spacOi 


LAW  AND  PRACTICE  OP  DIVISION. 
COURTS. 

ThiB  professional  engagements  of  the  gentle-, 
man  who  supplies  us  with  this  treatise  hava 
for  the  last  few  months  been  so  pressing  and 
engrossing,  that  he  has  been  unable,  for  the 
time,  to  continue  his  interesting  and  instrucn 
ti^e  remarks.'  With  the  beginning  of  the  new 
year,  however,  we  think  we  may  promise  a 
continuation  of  the  seriat 


The  Statutes  of  last  Session  have  not  yet 
made  their  appearance.  Our  readers  however 
are  better  off  than  the  public  generally,  as  we 
have  published  the  most  important  acts.  It 
is  high  time  however  that  they  were  distri- . 
buted  in  full  for  public  use. 
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SELECTIOKS. 


LIABILITIES    OF    MUNICIPAL    CORPORA- 
TIONS FOR  CONSEQUENTIAL  DAMAGES. 

I.  How  far  a  municipal  corporation,  acting 
under  its  lawful  and  undisputed  powers,  such 
as  the  laying  out,  opening,  and  grading  of 
streets,  &c,  may  be  liable  for  consequential 
damages  to  property-owners,  has  within  the 
last  few  years  been  extensively  discussed.  So 
far  as  private  property  is  taken  for  pubhc  use, 
the  rights  of  the  owners  are  protected  under 
the  provisions  of  all  the  state  constitutions  in 
rc^Brd  to  such  taking ;  but  there  are  numerous 
•cases  in  which  no  property  was  actually  taken 
for  public  use,  and  yet  substantial  damages 
resulted  to  individuals  from  the  progress  of 
'Changpes  made  for  the  public  bene6t  and  by 
the  public  authorities,  and  for  thia  damage  the 
owners  havtf  sought  to  recover  compensation 
under  the  constitutional  protection  referred  to. 
With  the  exception,  however,  of  some  cases 
in  the  State  of  Ohio,  which  will  be  noticed 
presently,  the  decisions  have  been  uniformly 
iagainst  the  right  to  recover,  the  provision  in 
the  constitution  being  held  to  refer  only  to  a 
taking  of  property,  and  any  damage  merely 
consequential  from  a  lawful  action  being  dam- 
num absque  injuria.  Thus,  in  Pennsylvania, 
Green  v.  Borough  of  Beading^  9  Watts  882, 
where  it  was  first  held  that  a  municipal  corpo- 
ration is  not  liable  for  damages  caused  by  the 
opening  of  a  street.  Mmyor  v.  Randolph^  4 
W.  &  S.  614,  where  it  is  said,  that  the  motives 
of  the  corporation  are  not  the  subject  of  in- 
quiry, and  it  is  not  liable,  therefore,  though  its 
motives  may  have  been  merely  to  benefit  its 
private  property ;  and  O*  Connor  v.  City  of 
PitUiburg\  6  Harris  (18  Penn.  State  Rep.) 
187,  where  the  city  was  held  not  liable  for 
damage  from  the  change  of  grade  of  a  street, 
-though  the  building  was  conformed  to  the 
grade  previously  established  by  law. 

In  Ohio,  however,  it  was  held  in  Rhodes  v. 
City  of  Cleveland^  10  Ohio  159,  that  muni- 
cipal corporations  are  liable,  in  the  same  man- 
ner as  individuals,  for  injuries  done,  although 
the  act  be  not  beyond  their  legal  powers.  And 
in  Mc Combe  v.  Town  Council  of  Akron^  15 
Ohio  476,  the  court  went  further.  The  plain- 
tiff^ s  house  stood  higher  than  the  street  grade 
as  adopted  by  the  Town  Council,  and  by  the 
cutting  down  of  the  street  his  house  was  in- 
jured, without  any  fault  of  the  Council  or  their 
agents  in  performing  their  work.  •  The  court, 
basing  its  decision  on  the  broad  ground  of 
justice,  that  he  should  receive  compensation 
for  an  undeniable  injury,  avowedly  went  be- 
yond precedents,  and  permitted  the  plaintiff 
to  recover.  Birchard,  J.,  dissented,  and  de- 
livered an  opinion  showing  very  clearly  that  a 
private  person  would  not  be  liable  on  the  same 
state  of  facts,  and  that  the  decision  was  going 
far  beyond  what  was  called  for  by  the  case  of 
RhodvH  V.  Cleveland.  The  court,  however, 
adhered  to  its  decision  on  second  hearing: 


Akron  v.  MeCombe,  18  Ohio  229:  and  the  de- 
cision was  afterwards  affirmed  in  City  of 
Dayton  v.  Fease,  4  Ohio,  N.  S.  80. 

IL  The  basis  of  the  decision  in  the  foregoing 
cases,  that  the  corporation  is  not  liable,  is, 
that  the  duties  involved  are  discretionary  and 
quasi  judicial,  and  wherever  they  partake  of 
that  character,  the  party  to  whom  such  dis- 
cretion is  committed  by  the  sovereign  author- 
ity, is  exempt  from  question  as  to  the  manner 
of  exercising  it,  and  from  liability  for  the  re- 
sults that  flow  therefrom.  If  the  exercise  of 
the  corporation's  judgment  in  a  particular 
case  could  be  questioned  in*  an  action  at  law, 
the  result  would  be  ultimately  to  remove  the 
discretionary  power  fVom  the  corporation  and 
put  it  into  the  hands  of  the  court  and  jury,  a 
result  clearly  shown  and  deprecated  in  the 
principal  case  of  Carr  et  al  v.  Korthem  Lib- 
erties, 11  Casey  (36  Penn.  State  Rep.)  329. 

The  precise  point,  therefore,  at  which  muni- 
cipal duties  cease  to  be  discretionary  or  quasi 
judicial,  and  become  merely  ministerial,  is  of 
great  importance,  and  has  been  much  discuss- 
ed, especially  in  the  sute  of  New  York.  It  is 
thus  expressed  by  Slcsson,  J.,  in  Laeour  v. 
Mayor,  Ac,  of  New  York,  3  Duer  406 :  "A 
public  officer  is  not  amendable  to  an  individual 
in  a  civil  action  for  the  exerdae,  or  the  refusal 
or  neglect  to  exercise  a  judicial  duty,  but  the 
moment  the  duty  ceases  to  be  of  this  character, 
which  it  does  when  the  election  to  perform  it 
is  made,  this  immunity  also  ceases.  The  ex- 
ecution of  the  work  itself  is  purely  ministerial, 
and  thenceforth  the  public  officer  is  liable  in 
damages  for  the  improper  or  n^ligent  exercise 
of  the  duty." 

From  this  distinction  it  follows  that,  while 
a  municipal  corporation  is  not  compellable  by 
a  civil  action  for  damages,  to  exercise  its  dis- 
cretion in  any  particular  manner,  or  at  all  in 
any  particular  case,  yet,  when  it  has  decided, 
and  undertaken  a  work,  it  is  to  be  held  to  the 
same  rule  of  carefulness  and  skill  in  the  per- 
formance of  it  as  a  private  individual ;  and 
there  are  numerous  cases,  accordingly,  in 
which  damages  have  been  allowed  to  be  recov- 
ered against  such  corporations.  And  the  dis- 
tinction thus  indicated  has  been  adhered  to 
with  great  unanimity  wherever  the  question 
has  arisen,  unless  it  bo  in  the  case  of  The 
May  or  ^  dec,  of  Baltimore  v.  Marriott,  9  Md. 
160.  In  that  case  the  plaintiff,  in  passing  over 
la^vement  covered  with  ice,  fell  and  was  in- 
jured, and  brought  an  action  against  the  city 
for  damages.  There  was  some  evidence  that 
the  pavement  had  been  allowed  to  remain 
covered  with  ice  for  a  considerable  time,  and 
the  recovery,  therefore,  might  have  been  allow- 
ed on  the  ground  of  negligence  of  the  city  in 
enforcing  its  ordinances  for  cleaning  pavements, 
but  the  couit  declared  that  the  action  would 
lie  because  the  city  charter  contained  a  provi- 
sion that  the  corporation  "  shall  have  full  au- 
thority, to  enact  and  pass  all  laws  *  *  * 
and  to  preten  t  and  to  renwve  nuisanees.^^  This, 
it  was  held,  was  not  discretionary  but  impera- 
tive, and  the  words  *'  power  and  authority,'* 
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meant  "dutj  and  obligation,"  which  were  en- 
forceable by  a  private  action  for  damages.  In 
this  view  of  ^e  case,  it  would  appear  to  be  an 
exception  to  the  general  current  of  authorities, 
ni.  In  the  principal  case  of  Wills  v.  City 
of  Brooklyn^  6  Am.  Law  Reg.  N.  S.  38;  the 
dedaratioQ  averred  that  the  drain  in  question 
was  negligently  and  unskilfully  built,  being 
entirely  inadequate  for  the  purpose  designed. 
It  was  a  temporary  drain  merely,  and  it  ap- 
pears not  to  have  been  denied,  that  it  was  of 
insufficient  size  to  carry  off  the  water  from 
such  storms  as  might  be  frequently  expected 
to  occur.  It  may,  therefore,  be  regarded  in 
one  view  as  a  negligent  performance  of  duty 
by  the  corporation,  who  though  not  bound  to 
make  a  sewer  there,  were  bound  to  make  a 
good  one  if  they  made  any  at  all.  The  case 
therefore  would  come  within  the  class  already 
noticed,  where  the  corporation  is  liable,  and 
this  appears  to  have  been  the  view  taken  by 
the  judge  who  tried  it. in  the  court  below. 
But  the  cardinal  fact  in  the  evidence,  as  re- 
viewed by  the  Chief  Justice  in  the  Appellate 
Court,  was,  that  the  construction  of  the  drain 
did  not  put  the  plaintiff  in  any  worse  position 
than  he  was  in  before  it  was  made.  On  the 
contrary,  though  not  a  perfect  protection,  the 
drain  was  nevertheless,  a  benefit  so  far  as  it 
operated  at  all,  and  therefore,  unless  the  de- 
fendants would  have  been  liable  for  not  making 
any  drain,  they  were  not  liable  for  making 
an  insufficient  one.  If  on  a  new  trial,  the 
&ct  should  appear  to  be  otherwise,  the  plain- 
tiff might  still  recover  without  in  any  degree 
impeaching  the  rules  of  Jaw  so  clearly  and 
satisfactorily  laid  down  by  the  Chief  Justice 
in  the  foregoing  opinion.  —  American  Lato 
RegisUr.  J.  T.  M. 


HAGISTBATES,  MUNICIPAL  A; 
COMMON  dCHOOL  LAW. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 
Action  fob  sot  Repairiko  a.  Bainoi — Com- 
M05  Law  liability — Notice  of  Aotioh — Co». 
8tat9.  U.  C.  ch.  126;  en.  54,  reo.  341.— In  sn 
action  against  defendants  for  negligence  in  not 
keeping  sufficiently  s-  cared  a  bridge,  which  bad 
passed  from  the  crown  under  their  control,  in 
coQsoqaence  of  which  it  broke  away  from  its 
fasteolngs,-  and  iujury  was  thereby  caoMed  to 
pUiiitiff.  Ileld,  that  defendants  were  liable,  to 
plaintiff  at  common  law  in  a  civil  action  for  the 
iiijary  sustained  by  him,  although  the  property 
aoJ  freehold  in  the  bridge  were  not  vested  in 
them  ;  and  that  they  were  not  entitled  to  notice 
of  action  under  Con.  Stats.  U.  C.  ch  126,  as 
they  were  sued,  not  for  acts  done,  to  which  that 
■taiute  alone  applied,  but  for  acts  omitted  to  be 
done  by  them.  Btld^  also,  that  defendants  were 
bound  to  maintain  the  bridge,  after  it  came  into 


their  hands,  in  the  same  state  of  repair  that  they 
would  have  beea  if  it  had  been  built  by  them- 
selvea,  and  not  merely  in  the  condition  in  which 
it  was  when  they  received  it  from  the  crown. 
Semhh,  that  if  the  accident  complained  of  had 
occurred  within  so  short  a  period  after  the  trans- 
fer of  the  bridge  to  defendants  that  they  had  not 
bad  time  to  ascertain  the  defects,  they  would  not, 
under  the  oircnmstanoes  of  their  not  having  had 
any  voice  either  in  its  construction  or  in  its 
transfer,  have  been  liable  to  plaintiff.  Quare^ 
whether  the  Commissioner  of  Public  Works,  if 
furnished  with  funds  to  repair  the  bridge,  would 
not  have  been  liable  to  indictment,  if,  with  full 
knowledge  of  its  dangerous  condition,  he  had 
wilfully  neglected  to  repair  at  Sec.  841,  Con. 
State.  U.  C.  ch.  54,  does  not  limit  the  responsi- 
bility rf  counties  to  the  same  kind  of  responsi- 
bility to  which  magistrates  in  Qoitrter  Sessions 
ftre  Bubjeoted,  that  Is,  to  criminal  responsibility 
merely :  the  object  of  the  statute  is  to  transfer 
from  the  magistrates  to  the  county  councils  all 
their  powers,  &c.,  and  on  the  completion  of  such 
transfer,  the  councils  are  to  hold  the  property 
affected  in  like  manner,  and  subject  to  their 
general  duties  and  liabilitiet  respecting  other 
property  belonging  to  them :  {Uarrold  v.  Cvrpo- 
ratioM  ofSimeoe  and  Ontario,  16  U.  C.  C.  P.  48.) 

MUHICIPAL    COBPOBATION— FaILUKE    TO    PbO- 

vide  Sbwebaoe. — A  municipal  corporation  is  not 
liable  in  a  civil  action  to  a  private  property 
owner,  for  failure  to  provide  sufficient  sewerage 
to  drain  his  lot.  The  public  duty  to  provide 
sewerage  and  drainage  for  the  city  in  the  first 
place,  is  ^uati  judicial,  and  the  exercise  of  dis- 
orction  as  to  the  manner  of  performing  it,  is  to 
be  distinguished  from  a  neglect  of  daty,  by  which 
a  sewer  is  so  badly  constructed  or  allowed  to  get 
80  out  of  repair  as  to  become  a  nuisance,  for 
which  the  corporation  would  be  responsible: 
(MilU  Y,  City  of  Brooklyn^  6  American  Law 
Register,  N.  S.,  83.) 


SIMPLE  CONTRACTS  &  AFFAIRS 
OF  EVEBY  DAY  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 
Deduction  from  Price  aorbed  upon — Liqui- 
dated Damaqrs — Admissibilittin  Evidenob. — 
An  agreement  In  writing,  by  which  plaintiff  un- 
dertook to  do  for  defendant  certain  work  therein 
specified,  contained  the  following  clause :  **  The 
whole  of  the  work  to  be  completed,  and  the  mill 
in  good  running  order,  by  the  15th  of  April 
next,  under  a  penalty  of  ten  dollars  per  day 
from  that  day  until  completion,  as  and  for  liquet 
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dated  damages,  and  to  be  deducted  from  the 
price  to  be  paid  for  such  work."  Held,  that  the 
ten  dollars  per  day  was  not  a  penalty,  in  the 
technical  sense  of  the  term,  requiring  an  assess- 
ment to  fix  the  precise  sum  at  which  eaeb  day's 
delay  should  be  estimated,  but  a  liquidated  sum 
to  be  paid  in  the  erent  proTided  against  Held, 
also,  that  it  was  not  necessary  to  plead  the  right 
to  make  this  deduction,  but  that  at  a  deduction 
it  was  admissible  in  CTidence,  under  the  plea  of 
non  cutiumpsit,  in  determining  the  amount  of  the 
plaintiff's  right  to  compensation:  {Fiiker  t« 
Berry,  16  U.  C  C.  P.  23.) 

TiTLK  BY  Possession — ••Squattbe" — Tres- 
pass. —Remarks  upon  the  possession  necessary 
to  obtain  a  title  as  against  the  true  owner,  and 
the  effect  of  such  possesMon  when  extending 
only  to  part  of  a  lot  It  must  depend  upon  the 
circumstances  of  each  case  whether  the  Jury 
may  not,  as  against  the  legal  title,  properly 
infer  the  possession  of  the  whole  land  covered 
by  such  title,  though  the  occnpation  by  open 
acts  of  ownership,  such  as  clearing,  fencing,  and 
cnltiTating,  has  been  limited  to  a  portion ;  and 
Held,  that  in  this  ease  there  was  evidence  legally 
Bu£Bcient  to  warrant  such  inference.  S^mble, 
that  a  <* squatter"  wUl  acquire  title  as  against 
the  real  owner  only  to  the  part  he  has  actoally 
occupied,  or  at  least  ot** r  which  he  has  exercised 
eoDtinuous  and  open  notorious  acts  of  ownersnip, 
and  not  mere  desultory  acts  of  trespass,  in  res- 
pect of  which  the  true  owner  could  not  maintain 
ejectment  against  the  trespasser  as  the  person  in 
possession.  A.  being  sued  in  ejectment,  suffered 
judgment  by  default  for  want  of  appearance,  and 
B.  was  admitted  to  defen^i^as  landlord.  Held, 
thnt  A.  was  not  a  competent  witness,  but  that, 
ftd  the  verdict  was  warranted  by  the  other  testi- 
mony, his  reception  was  no  *  jtronnd  for  interfer. 
cnce:  (Dundat  t.  Johnston  et  at ,  24  U.  C.  Q. 
B.  547.) 

Buir.t)iNa  Contract— ExTEAS— Right  to  Ri- 

COVRR  FOR— COKDIIIOM  PREOF.DKNT. — A   building 

contract,  for  the  erection  of  a  church  according 
to  certain  plans  and  specifications,  contained  a 
proviso,  that  if  defendants  should  at  any  time  be 
desirous  of  making  any  alterations  or  additions 
in  the  erection  or  execution  of  tbe*churoh,  or 
other  works  thereunto  appertaining,  plaintiff 
should  erect,  complete,  make  and  execute  the 
church  or  other  works,  with  such  alterations 
and  additions  as  plaintiff  or  one  S.  should  direct, 
by  writing  under  his  or  their  hand.  Certain  extra 
work  was  done  at  the  desire  of  the  defendants, 
though  such  desire  was  not  expressed  in  writing 
under  their  hand.  Held,  that  plaintiff  was  enti- 
,  tied  to  recover  for  the  extra  work,  for  the  con- 


tract did  not  provide  that  no  such  work  was  to 
be  allowed  for  unUst  ordered  in  writing,  whieb 
voukT  have  prevented  the  plaintiff's  receveriag, 
but  merely  that  plaintiff  was  bound  to  execute 
such  extra  work  as  def  udants  or  S.  should 
direct  in  writing  to  be  Jone.  Certain  other 
work,  also  claimed  as  extms,  was  joontained  ia 
the  addenda,  which  were  Annexed  to  the  specifi- 
cations be/ore  plaintiff  signed  the  contract.  Hdd, 
that  such  extra  work  was  inrludtd  in  the  eontraet 
and  coald  not  be  allowed  as  ^tras :  (Dimmond'9, 
MeAnnany,  16  U.  0.  Q.  B.     ) 


Liability  or  CoNNuif  C  briers  axo  For^ 
WABDRRS. — The  liabilities  <  /  commoii  carriers 
and  forwarders,  iadependcat  of  any  exprea 
stipulation  in  the  eontraot,  are  entirely  differ- 
ent The  common  carrier  who  undertakes  to 
carry  goods  for  hire  is  an  insurer  of  the  pro- 
perty intrusted  to  him,  and  is  legally  responn- 
ble  for  acts  against  which  be  cannot  provide 
from  whatever  cause  arising ;  the  aols  of  God 
and  the  public  enemy  alone  excepted.  Foi^ 
warders  are  not  insarers,  but  they  are  repoun- 
ble  for  all  injuries  to  property,  while  in  their 
charge,  resulting  from  negligence  or  misfeasanse 
of  themaelvet,  their  agents  or  employees.  Res- 
trictions upon  the  common  law  liability  of  a 
common  carrier,  for  his  benefit,  inserted  in  a 
receipt  drawn  up  by  himsdf  and  signed  by  bisi 
alone,  for  goods  intrusteil  to  him  for  traDspo^ 
tation,  are  to  be  construed  most  strongly  against 
the  common  carrier.  If  a  common  earrier,  vhe 
undertakes  to  transport  goods,  for  hire,  from 
one  place  to  another,  "and  deliver  to  address/' 
inserts  a  clause  in  a  receipt  signed  by  him 
alone,  and  given  to  the  person  iutrustiog  him 
with  the  goods,  stating  that  the  carrier  is  "not 
to  be  responsible  except  as  forwarder,"  this  res- 
trictive clause  does  not  exempt  the  carrier  from 
liability  for  loss  of  the  goods,  occasioned  by  tha 
carelessness  of  negligence  of  the  employees  on  s 
steamboat  owned  and  controlled  by  other  parties 
than  the  carrier,  but  ordinarily  used  by  him,  in 
his  business  of  carrier,  as  a  means  of  eoDvey- 
ance.  The  managers  and  employees  of  the 
steamboat  are,  in  legal  contemplation,  for  the 
purposes  of  the  transportation  of  snch  goods, 
the  managers  and  employees  of  the  carrier.  A 
receipt  signed  by  a  common  carrier  for  goods 
intrusted  to  him  for  transportation  for  hire, 
which  restricts  his  liability,  will  not  be  con- 
strued as  exempting  him  from  liability  for  loss 
occasioned  by  negligence  in  the  agencies  he 
employs,  unless  the  intention  to  thus  exooerate 
him  is  expressed  in  the  instrument  in  plain  snd 
unequivocal  terms:  {Hooper  v.  Wells  et  al,  6 
American  Law  Register,  N.  S.,  16. 
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QUEEN'S  BENCH. 
{S^oiUihjfO,  BMonoir,  Biq.,  a<X,  Aqwrier  lo  Mc  Cbwi.) 


^!5?»t< 


MorrAT  T.  Baksabd. 

J:  p.— CbMvMtas  md^  A  &  C  eft.  92,  tee- 
feoMMNtfwiMoMlAifreft— C  &  C7.eft.lOS> 

jie».67,fie,ai.  C.&  r.  acft.im. 

Detotart,  a  JwtiM  of  tb»  Ftafl^  cvrnTfetod  tb»  pfaUatiff. 
UMWr  dm.  Stat.  C.  eh.  M,  im.  IS,  of  oMklog  a  dlstiirb- 
ftBC«  itt  a  plan  of  wonkiptftDd  eommittttd  Urn  to  fpuA  with 
oat  flrat  tanttaig  a  wmrnnt  of  dlatriH.  whoroapon  tho 
filaiBtiir  brooght  twpMi.  It  apprarod  at  tho  trial  (hftt 
tbo  pliilBtUr  vaa  weU  knoirn  to  defimdant,  aa  a  btqr  Ut- 
iflMc  vltli  Us  paroDti  Mid  havlBg  no  proportj. 

JHal.  that  thaactkm  woold  not  Ho,  tar  defrodaot  wm  avthor- 
ted  bj  OoD.  Stat.  G.  eh.  108,  mo.  M,  toooamit  in  the  lint 
ioataoee,  that  etatato  applylac  to  thla  eonvtetlOB;  and 
the  wairaot  waa  rafllciont,  aa  tt  ftJIowad  tha  form  gWaa 
hf  tha  Act,  which  contalu  no  reeltal  of  the  ground  fbr 
not  flrot  taaites  a  dlttrraa. 

Qwre,  whather  dafeadant  woold  hafa  been  Itebla  If  ha  had 
not  pvtiTod,  aa  ha  did,  tha  fiusU  whieh  JoaUllad  him  In 
ditpaiMlog  with  diatiwa. 

Tha  varraot  eomailttad  tha  plaintiff  alao  for  tha  ehargaa  of 
ecmvayinr  hte  lo  gaol,  hot  onlttad  to  atata  thaanonnt. 
BeU,  iUlowlnit  Viekmm  t.  CVvM.  1  L.  C.  Q.  171.  that  thia 
voald  not  nuke  daftndaat  a  trupaiiar. 

[aB.,T.T«1866.] 

TrespsM,  for  aaaAnUiog  the  pUiotiff  hnd  glT- 
ing  him  io  charge  of  a  eoDttable,  and  oansing 
him  to  be  imprisoned  in  gaol.  PUa,  not  guilt/, 
bj  Btatate. 

At  the  trial,  at  Coboarg,' before  Adam  Wilson, 
J.,  at  the  last  spring  assiies,  the  gaoler  was 
esiledf  who  proved  that  the  plaintiiT  was  brought 
to  gaol  on  the  17th  of  September,  1868,  under  a 
warranl  signed  hj  defendant,  and  remained  in 
gaol  antU  Uie  26tli  of  September,  when  he  was 
diseharged  on  kab€a$  Cofpu$,  hj  aa  order  of 
Mr.  Justice  John  Wilson. 

The  warrant  was  addressedt  m  usual,  to  all 
eonstAbles  and  the  keeper  of  the  gaol,  and  re- 
dted  that  the  plaintiff  and  another  were  eon- 
▼ieted  before  the  defendant,  one  of  her  Majesty's 
Jastiees  of  the  Peace,  Ac,  for  that  thej,  the 
said  Charles  Moffat  and  W.  H.,  did  on  Friday 
night  then  last  past,  enter  the  Baptist  Church 
daring  dtYine  service,  in  South  Monsghan,  and 
disturi>  the  solemnity  of  said  meeting,  by  talk- 
ing and  making  a  noise,  and  acting  In  a  disor- 
derly manner ;  and  it  was  thereby  adjudged  that 
the  said  Charles  Moffat  and  W.  H.  for  their 
offence  should  forfeit  and  pay  the  sum  of  five 
dollars  each,  and  should  pay  to  Benjamin  Hal- 
ited  the  sum  of  ten  dollars,  for  his  costs  in  that 
behalf;  and  it  was  thereby  further'  adjudged, 
that  if  the  said  several  sums  should  not  be  paid 
before  the  16th  inst.,  the  said  Charles  Moffat 
and  W.  H.  should  h9  imprisoned  in  the  common 
gaol  of  tho  said  United  Counties  at  Cobourg,  for 
the  space  of  21  days,  unless  the  said  several 
eoms  and  costs,  and  charges  of  conveying  the 
eaid  Charles  Moffat  and  W.  H.  to  the  said  com- 
BOO  gaol,  bo  sooner  paid ;  and  that  the-  time  in 
and  by  said  convictions  appointed  for  payment 
of  the  said  fcveral  sums  had  elapsed,  but  Charles 
Moffat  and  W.  H.  had  not  paid  the  same  or  any 
part  thereof,  but  therein  made  default.  **  These 
arc  therefore  to  command  yon,  the  said  consta- 
bles, Ac,  to  take  the  said  Charles  Moffat  and 
W.  H.,  and  them  safety  convey  to  the  common 
faol  at  Cobourg  aforesaid,  and  there  to  deliver 
them  to  the  keeper  thereof  with  this  precept. 


And  I  do  hereby  command  yon,  the  said  keeper, 
&c.,  to  receive  the  said  Charles  Moffat  and  W. 
H.  into  your  custody  in  the  eaid  common  goal, 
there  to  imprison  them  for  the  space  of  21  days, 
unless  the  said  several  sums,  and  costs  and 
charges  of  conveying  them  to  the  said  common 
gaol,  amounting  to  the  further  sum  of 
dollars,  shall  be  sooner  paid,"  &c. 

A  rule  of  this  court  of  Michaelmas  Term,  27 
Vic,  was  also  put  In,  quashing  the  conviction 
made  by  the  defendant  upon  which  he  issued  the 
warrant. 

At  the  close  of  the  plaintiff's  ease  it  was  ob- 
jected, on  the  part  of  the  defendant,  that  tres- 
pass would  not  lie,  as  the  defendant  had  juris- 
diction over  the  offence  as  a  justice  of  the  peace, 
and  that  he  did  not  exceed  this  jurisdiction,  al- 
though he  might  have  proceeded  irregularly. 
The  plaintiff  contended  that  there  was  an  excess 
of  jurisdiction  by  the  defendant,  in  his  having 
issued  a  warrant  of  commitment  in  the  first  in- 
stance, he  having  no  authority  under  Con.  Stat. 
C.  ch.  92,  sec  18,  to  issue  a  warrant  to  arrest 
until  after  he  had  issued  a  distress  warrant  and 
no  distress  found ;  and  that  that  enactment  was 
not  affected  by  Con.  Stat  C.  ch.  108,  sec  69,  and 
that  in  any  event  defendant  did  not  profess  to 
act  under  it.  The  plaintiff  also  contended  that 
defendant  exceeded  his  Jurisdiction  in  directing 
the  gaoler  to  detain  for  the  charges  of  conveying 
defendant  to  gaol,  the  amount  not  being  men- 
tioned in  the  warrant. 

The  learned  Judge  was  of  opinion  that  the 
defendant  bad  juriMli^tioa  to  issue  the  warrant 
to  commit,  and  that,  without  fi^st  issuing  a  dis- 
tress warrant,  and  also  that  it  was  not  an  ex- 
cess of  jurisdiction  in  the  defendant  to  in- 
clude the  costs  of  conveying  to  gaol  in  the  war- 
rant, although  as  a  fact  he  did  not  do  so ;  bnt 
on  this  point,  not  being  clear  as  to  tbe  effect 
of  the  case  of  Leary  v  Patrick,  16  Q  B.  266,  he 
ruled  in  favour  of  the  plaintiff.  Several  other 
objections  were  taken  at  the  trial  and  in  the  rule 
nisi  to  tbe  right  of  the  plaintiff  to  recover,  which 
it  is  not  necessary  to  aidvert  to. 

Leave  was  reserved  to  defendant  to  move  to 
enter  a  nonsuit,  on  the  grounds  taken ;  and  tbe 
plaintiff  had  a  verdict  for  $10  damages. 

/.  />.  ilrmoitr,  pursuant  to  leave,  obtained  a 
rule  nisi  to  enter  a  nonsuit  on  several  grounds, 
the  first  of  which  was  that  trespass  was  not 
maintainable  against  tbe  defendant,  the  act  com- 
plained of  being  an  act  done  by  him  in  the  exe- 
cution of  his  duty  as  a  justice  of  a  peace,  with 
respect  to  a  matter  within  his  jurisdiction  as 
such  justice,  and  that  he  did  not  exceed  it. 

NanUm  shewed  cause,  citing  JAarn  v;  Patrick^ 
16,  Q.  B.  266 ;  Barttm  v.  Brieknell,  18  Q.  B.  898  ; 
Mattey  v.  Johnson,  12  East  68  ;  JJardy  v.  RyU, 
Q.  B.  k  C.  608. 

Armour  supported  his  rule,  citing  Cronkhite  v. 
SommervilUf  8  U.  C  Q.  B.  120;  InreAUuon,  10 
Ex.  661 ;  Regma  v.  Shaw,  28  U.  C.  Q  B.  616 ; 
Haaeke  v.  Adamwn,  14  U.  C.  C.  P.  201. 

MonEisoN,  J.— Upon  the  first  objection,  that 
trespsss  will  not  lie,  I  am  of  opinion  thnt  our 
judgment  should  be  in  favor  of  the  defendant. 
The  cause  of  action  was  an  act  done  by  the 
defendant  as  a  justice  of  the  peace,  with  respect 
to  a  matter  within  his  jurlsdl  }tion,  and  he  is 
entitled  to  the  protection  of  onr  statute  (Con. 
Sut  U.  C.  cap.  126,  sec  1). 


18^— Vol.  I. J 


LOCAL  COURTS*  &  MUNICIPAL  GAZETTE.        [December,  1865. 


The  plaintiff  was  charged  before  the  defendant 
ivith  un  offeooe  within  the  proTisions  of  the  18th 
section  >f  chapter  92,  Con.  Stat  C.  The  defen- 
dant haii  jurisdiction  nnder  that  section  to  impose 
the  fine  and  costs  on  the  plaintiff,  and  in  default 
of  payntcnt  within  the  period  specified  for  pay- 
ment, to  issue  a  warrant  to  Iotj  the  fine  and 
costs ;  find  if  no  sufficient  distress  could  be  found, 
to  commit  the  plaintiff  to  gaol  for  a  term  not  ex- 
c^iediog  a  month,  unless  the  fine  and  costs  were 
sooner  paid.  In  this  case  the  defendant  did  not 
issue  a  warrant  to  levy  the  fine  and  oosts,  bat, 
without  first  doing  so,  he  issued  a  warrant  to 
commit  the  plaintiff,  and  the  plaintiff  contends 
that  such  a  proceeding  was  an  excess  of  juriadic- 
tion.     [  cannot  take  that  Tiew  of  it 

The  act  respeeting  the  duties  of  justioee  out  of 
sessions,  in  relation  to  summliry  conTictions,  oh. 
103,  Con.  Stat  C,  seos.  67  &  59,  very  clearly 
gives  the  authority  and  jurisdiction  to  the  con- 
victing magistrate  to  commit  to  gaol  without  first 
issuing  a  warrant  to  levy  the  fine  and  oosts ;  and 
I  think  the  statute  applies  to  a  conviction  under 
the  1 8th  section  of  chapter  92,  and  that  the  de- 
fendant was  authorised  to  commit  the  plaintiff 
by  a  warrant  in  the  form  used  by  the  defendant 
in  thi8  case. 

The  o7th  section  enacts  that  when  a  oenvietion 
adjudges  a  pecuniary  penalty,  and  by  the  statute 
authorizing  such  oonviction  the  penalty  is  to  be 
levied  upon  the  goods  of  the  defendant  by  dis- 
tress, &c.,  the  justice  making  such  oonviction 
may  issue  his  warrant  of  distress,  according  to  a 
furm  in  the  schedule  of  the  act,  &c. ;  and  the 
69th  section  enacts  that  **  whenever  it  appears 
to  any  justice  of  the  peace  to  whom  application 
is  maJe  for  any  warrant  of  distress  as  aforesaid 
(I.  f.  in  the  preceding  clause  67)  that  the  issuing 
thereof  would  be  ruinous  to  the  defendant  and 
his  family,  or  whenever  it  appears  to  the  said 
justice,  by  the  confession  of  the  defendant  or 
otherwise,  that  be  hath  no  goods  and  chattels, 
&c.,  whereon  to  levy  such  distress,  then  such  jus- 
tice, if  he  deems  it  fit,  instead  of  issuing  a  war- 
rant of  distress,  may  (O  1,  2,  referring  to  the 
form  of  warrant  to  commit)  commit  the  defen- 
dant to  the  common  gaol,"  Ac,  *<  there  to  be 
impi  it^oned,  with  or  without  bard  labour,  for  the 
time  and  in  the  manner  the  defendant  could  by 
law  be  committed  in  case  sach  warrant  of  dis- 
trsBs  had  issued,  and  no  goods  or  chsttels  had 
been  found  whereon  to  levy,"  &o. 

Upon  a  reference  to  the  form  of  the  warrant  in 
the  Hchedole  to  the  act,  no  recital  or  reference  is 
ma'ie,  that  it  appeared  to  the  justice  that  the 
party  had  no  goods,  and  the  warrant  issued  by 
the  defendant  corresponds  with  the  form  author- 
izeii  by  the  statute ;  so  that  if.it  did  appear  to 
the  defendant  that  it  was  useless  to  issue  a  war- 
rant of  dintress  in  the  first  instance,  the  defen- 
diiiit  wa8  justified  in  issuing  the  warrant  to  com- 
mit as  he  did. 

In  the  present  case  the  defendant,  no  doubt, 
w.^s  patibfied  that  the  plaintiff  had  no  goods,  as 
it  appeared  in  evidence  at  the  trial  that  the 
plaintiff  was  well  known  to  the  defendant,  that 
he  was  a  young  lad  living  with  his  parents,  and 
th  (t  he  had  no  property. 

I  am  not  prepared  to  say,  and  I  wish  to  guard 
mvself  from  holding,  that  if  a  justice  of  the 
pence  should  isHUC  a  warrant  to  commit  in  the 
fir^t  instance,  upon  a  charge  such  as  was  alleged 


against  this  plaintiff,  without  it  appearing  to  him 
that  the  person  conyicted  had  no  goods,  or  tak- 
ing some  means  to  ascertain  the  fact,  that  he 
would  not  be  liable  in  treepase  for  exceeding  bia 
jurisdiction,  and  that  it  would  not  be  ineumbeot 
on  him  in  an  action  like  this  to  give  some  evi- 
dence to  that  effect,  the  statute  under  which  he 
convicts  expreesly  declaring  that  be  shall  first 
issue  a  distress  warrant,  and  the  statute  (c.  1G3) 
only  dispensing  with  that  prooeeding  under  cer- 
tain circumstances. 

It  would  have  beam  better  and  more  satisfac- 
tory, perhaps,  if  the  form  given  by  the  statute 
had  provided  for  reciting  the  fact,  so  as  to  show 
that  the  justice  professed  to  act  under  that  pro- 
vision of  the  act  to  which  the  form  referred,  bat, 
as  Pollock,  C.  B.,  said,  in  In  re  Allison  (10  Ex. 
667),  *'The  statute  gives  a  form  to  be  adopted 
by  magistrates,  and  they  are  not  called  upon  to 
reason  upon  the  matter.*' 

Then  as  to  the  objection  to  the  direction  in  tLe 
warrant  to  detain  the  plaintiff  until  payment  of 
the  charges  of  conveying  him  to  gaol.  There 
can  be  no  doubt,  and  it  was  not  denied,  that  tha 
defendant  had  authority  so  to  do,  under  the  62Dd 
section  of  chapter  108,  and  the  form  of  the  war- 
rant referred  to  in  the  69th  section  expressly  re- 
fers to  these  charges ;  but  it  is  contended  that  as 
the  amount  of  these  charges  was  not  inserted  in 
the  warrant,  the  blank  for  the  amount  not  being 
filled  up,  there  was  an  excess  of  jurisdiction. 
Leaving  the  amount  blank  was  evidentlj  an 
omission.  A  like  objection  was  taken  in  the  case 
of  Dieluon  v.  Crabb,  in  this  court,  in  which  jo^g- 
ment  was  delivered  to-day.  There  the  objecticn 
taken  was,  that  neither  the  costs  and  charges  cf 
the  distress  nor  of  the  commitment,  nor  of  the 
conveyance  of  the  party  to  gaol,  were  stated  in 
the  warrant ;  and,  as  said  by  the  learned  Chief 
Justice,  it  only  shows  an  irregular  exercise  cf 
Jurisdiction,  rather  than  an  excess  of  it.  Here 
the  defendant  apparently  had  determined  the 
amount  of  the  charge,  but  omitted  to  insert  it  in 

the  warrant,  leaving  the  amount  ** dollars," 

In  Dichon  r.  Crabb  we  have  decided  that  the 
case  is  within  the  spirit  and  meaning  of  the  Bta- 
tute,  Cap.  126,  sec.  1,  and  that  trespass  will  not 
lie ;  and  that  decision  disposes  of  the  objection 
in  this  case. 

Haqartt,  J.,  oonourrfd. 

Draper,  C.  J.,  not  having  been  present  at  the 
argument,  took  no  part  in  the  judgment. 

Rule  absolute  for  nonsuit. 


COMMON  PLEAS. 


{Reported  by  S.  J.  YAKKOUQHirBT,  Eaq.,  M.A.,  Barrister-^i- 
Law,  RtporUr  lotht  Court^ 

Stephens  v.  Berrt.  . 

Ufutamptd  bill  tkf  eaechangt^UHmt  far  agbolng  douUe  stamp 
— Evidence — BiU  payable  in  American  curretiev—D'twiO'j  s 
-^Account  Stated— Whltd  r.  Baker,15  U.C.C.P.  ^d^Joilvufitl 

( QmUnued  /ron  page  174.) 
During  the  same  Term  the  plaintiff  nl^o 
obtained  a  rule  niai  to  increase  the  verdict, 
pursuant  to  leave  reserved,  1st  to  the  tnm  of  - 
$16,161  10,  on  the  ground  that  the  plaintiff  vas 
entitled  to  the  full  amount,  in  lawful  money  of 
Canada,  of  the  face  of  the  bill  in  the  declaiation 
mentioned,  being  $16,000  with  interest,  or  the 
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eqaivaleot,  in  lawful  monej  of  Canada,  of  the 
Bam  of  $16,000  in  Amerioan  money,  haTing 
regard  to  the  relatire  valne  of  the  Canadian  and 
Amerieao  dollar  respectiTeljr ;  or,  2nd,  to  the 
lum  of  $10,743  84,  on  the  groond  that  the 
piaiotiff  was  entitled  to  a  verdiot  for  an  amount 
wliich  would,  on  the  day  of  the  trial,  have  pnr- 
cba£«d  «  draft  on  New  York  for  $15,000  and 
interest  wid  saeh  «um  of  $10,748  84,  being  e 
reqaidte  gum  fof  mh  ^wrpoto. 

Both  theae^.nucf  4r«r^  : enlarged  until  the 
present.  Term,  and)  oamt  t^ton  to  be  argued 
together.-         •.  .  :  :  :•;.  ' 

AntUrton  tof  the  plaintlir.  ^ 

The  ball  w»s  drawn  and  is  payable  in  the 
United  ^utee,  though;  aec^ed  in  this  Profinee. 

The  9th.  feotion  of  the  J9tamp  Act  providea, 
that  any  pecson  in  the  Provinoe  who  makes, 
drewB.  aoc«(pts,  iqdiprfes,  iigiis,  or  beeomes  a 
party  to  any  bill  or  note  ohargeable  with  duty, 
before  tha  duty  or.doubl^  dmt^  has  been  paid  by 
affixing,  the; proper-  stamp,  •snob  .person  .  shall 
incQr  a  ^iiioMAif  of  $100,  Sind  the  instrament 
shall  be  invalid  sod  ef.no  eifeet  in  law  or  equity, 
sod  tho  yootylf  noe.ghalt.be  of.  no  effeet,  exoept 
oo!j  in  ea«e  ^^the  payment  of  double  doty ;  bat 
that  any  subseqoeiit  p ^1^  to.sooh  instrument 
may.  at  tJU  Ufm  ^/  Mt.hi^mng  a  pvty  thtrtto^ 
pay  soch  double  4nty  by  afi:iing  to  sueh  instru- 
meot  a  stamp  to  the  amount  thereof,  and  by 
vritiog  his  signature  or  initials  on  sueh  stamp, 
and  the  instrument  shall  thereby  become  valid. 
Here  the  plaintiff  has  affixed  the  double  stamp 
to  the  bill,  and  the  only  question  is,  has  ho  done 
to  in  the  proper  time  t  That  depends  on  the 
time  when  he  became  a  party  to  the  bill.  This 
be  did  when  he  endoived  it.  The  holder  of  a 
bill  is  not  necessarily  a  party  to  it,  and  until  he 
pots  his  name  on  it,  or  in  some  way  signifies 
tbar  he  is  a  party  to  the  bill,  lie  ought  not  to  be 
brought  within  the  highly  penal  terms  of  the 
fitatute. 

There  ia  a  letter  admitting  defendaQf  s  liability, 
anl  the  Terdict  is  on  the  oommfon counts  as  well, 
and  may  stand  for  the  plaintiff  on  these  counts. 

The  face  of  the  bill  with  interest  is  the  proper 
measure  of  damages.  It  is  payable  iu  dollars, 
and  we  know  of  no  difference  between  the  Ameri- 
can dollar  and  our  own ;  it  4s  very  trifling  if 
there  be  any  difference;  and,  therefore,  the 
amnant  of  the  bill  in  our  own  country  is  what  it 
really  represents.  We  cannot  take  notice  of  the 
fact,  that  in   the  United  States  something  else 

an  gold  is  receivable  in  payment  of  debts, 
which  in  fact  reduces  the  standard  of  their 
eorrency,  though  the  coinage  is  precisely  the 
sAiLe  aa  it  was  before.  The  action  is  against  the 
acceptor,  and  the  ease  of  8u$€  ▼.  Pomptj  8  C.  B. 
N.  S.  538,  is  only  authority  to  shew  that,  as 
aeainM  the  drawer  or  endorser  of  a  bill,  the 
damages  are  limited  to  exchange  and  expenses : 
Cuiity  on  Bills,  412;  Datoton  v.  Jfor^an,  9  B. 
&  C.  618.  But  in  an  action  by  indorsee  against 
a^'ct'ptor,  the  liability  is  to  pay  the  money  men- 
tioned in  the  bill  with  legal  intereet,  according 
to  the  rate  of  the  country  where  it  is  due. 

As  to  the  Tsrianoe  in  not  describing  the  bill 
as  psyable  in  lawful  money  of  the  United  States, 
be  applied  to  amend  if  necessary. 

ifcLfnnan,  contra. — The  TCfiue  is  laid  in  the 
County  of  Victoria  in  this  Prorincp,  and  the  bill 
sccording  to  the  declaration,  will  he  considered 


as  made  there,  and  the  money  mentioned  in  it 
will  be  considered  as  lawful  money  of  Canada. 
Kearney  ▼.  King,  2  B.  ft  Aid.  801,  was  an  action 
against  the  defendant  as  acceptor  of  a  bill  of 
exchange.  The  declaration  stated  that  a  bill  of 
exchange  was  drawn  and  accepted  at  Dublin,  to 
wit,  at  Westminster,  for  certain  sums  therein 
mentioned,  without  alleging  it  to  be  Dublin  in 
Ireland ;  and  it  was  held,  that,  on  this  declAra- 
tion,  the  bill  must  be  taken  to  have  been  drawn 
in  England  for  English  money,  and,  therefore, 
proof  of  a  bill  drawn  at  DubUn  in  Ireland  for 
the  same  sum  in  Irish  money,  which  differs  in 
▼alue  from  English  money,  did  not  support  the 
deelaratioo,  and  was  a  fatal  Tarianoe.  In  Sproule 
T.  Legge^  1  B.  ft  C.  16,  the  declaration  stated  the 
plaintiff,  at  Dublin,  made  a  promissory  note,  and 
promised  to  pay  the  same  at  Dublin,  without 
alleging  it  to  be  Dublin  in  Ireland,  where  also  it 
was  held  that  the  promissory  note  must  be  taken 
to  hsTO  been  drawn  in  England  for  English 
money,  and  proof  of  a  note  made  in  Ireland  for 
the  same  sum  in  Irish  money  did  not  support  the 
declaration.  Beferenoa  is  also  directed  to  <  *hiity 
on  Bills,  897. 

The  stamps  not  having  been  put  on  the  bill 
until  after  the  oommenoement  of  the  action, 
plaintiff  must  foil ;  the  plaintiff 's  rights  have 
reference  to  the  time  of  bringing  the  action,  and 
if  the  bill  was  not  a  good  bill  then,  it  cannot  be 
now.  If  the  plaintiff  was  not  a  party  to  the  bill, 
be  could  not  bring  tui  aetton  on  it ;  and  if,  having 
brought  his  action,  he  then  became  a  party  to  the 
bill,  he  did  not  even  then  stamp  it,  snd  it  is 
therefore  void.  According  to  defendanVs  ar^ni- 
ment,  the  holder  of  a  bill,  who  has  never 
endorsed  it  away,  oan  always  avoid  the  forfeiture 
by  putting  on  the  double  stamp  and  writing  his 
name  on  it,  even  at  the  trial.  This  wnuld  in 
fact  render  the  aet  of  Parliament  of  little  uxe ; 
for  frauds  would  constantiy  be  practiced  to  avoid 
it.  Baxter  v.  Bagne9.  16  U.  0.  G.  P.  245,  is 
referred  to  as  to  the  effect  of  the  stamp  act. 

As  to  the  account  stated,  the  contract  ariaing 
from  the  account  stated  ia  a  contract  to  pay  on 
request  or  demand,  whilst  the  agreement  to  pay 
by  defendant's  letters  is  in  a  particular  way. 

No  contract  arises  on  the  account  stated  from 
plaintiff  being  the  holder  of  the  bill,  as  there  is 
no  privity  bet#een  him  and  the  acceptor ;  E'lrly 
V.  Bowman,  1  B.  ft  Ad.  888 .  Calvert  v.  DakeT, 
4  M.  ft  W.  417 ;  Burrketter  et  al.  v.  Hogarth,  11 
M.  ft  W.  97 ;  White  v.  JBfl*«r,  16  U.  C.  C  P. 
292  ;  Story  on  Conflict  of  Laws,  sees.  286.  309  ; 
Wood  V.  Toung,  14  U.  C.  C.  P.  260;  Chitty  on 
Bills.  9  ed.  682,  688,  686,  686. 

If  the  plaintiff  can  sustain  the  action,  all  he  is 
entitled  to  recover  is  the  value  of  the  American 
money  the  day  the  contract  was  to  be  performed, 
with  interest    He  referred  also  to  3ui€  v.  Pompe. 

RiOHAEDS,  C.  J.,  delivered  the  judgment  of 
the  court 

The  first  question  to  be  considered  is  whether 
the  plaintiff  is  a  party  to  the  bill  sued  on,  nnd 
when  he  became  such  party.  As  a  general  rule, 
no  person  can  sue  on  a  UU  of  exchange  or 
promissory  note  unless  he  is  a  party  to  it.  The 
expressions  run  constantly  through  the  cnnes, 
*'  He  cannot  sue  on  the  bill ;  he  is  no  party 
to  it" 

In  Chitty  on  Bills,  9  ed.  p.  27,  it  is  nt^tpd, 
**  The  drawer,  acceptor,  endorser,    and  holder, 
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are  the  principal  and  intermediate  parties  to  the 
inetrttment."  In  the  deeUratioo  the  plaintiff 
ivere  that  Tonng  endorsed  and  deliTered  the  bill 
to  the  Metropolitan  Bank,  who  endorsed  the 
eame  to  plaintiff.  Now  all  this  mast  ha^e  been 
done  before  the  plaintiff  ooald  sue  on  the  bill. 
It  is  true  some  of  the  anthorities  shew  that  if 
the  bill,  when  the  action  was  oommenoed,  was  in 
in  the  hands  of  a  third  person,  as  agent  or  tms- 
tee  for  the  plaintiff,  be  might  sue,  tbongh  the 
bill  was  not  then  in  his  actaal  possession.  In  all 
these  cases,  I  apprehend,  the  person  sning  has 
been  a  party  to  the  bill  at  some  time  before  the 
bringing  of  the  action.  For  the  pnrpooee  of  oar 
stamp  aot,  [think  we  are  certainly  boaad  to 
decide,  that  when  a  person  beoomei  the  bolder  of 
an  nnstamped  bill,  so  as  to  sae  aod  does  soe  on 
it,  he  mast,  to  make  it  valid  in  his  hands,  bsYC 
pat  the  doable  stamp  oo  it  before  commencing 
the  action.  Indeed  I  pereoaally  take  a  mach 
stron(i;er  view  of  the  necessity  of  a  bolder  protect- 
ing himself  by  the  doable  stamp  whea  the  bill 
withoat  it  would  be  TCid.  The  holder.  In  my 
Judgment,  can  only  be  considered  safe  when  he 
pats  on  the  proper  stamp  at  the  time  he  woald 
in  law  be  considered  as  having  taken  and  accep- 
ted the  bill  as  bis  own,  or  within  a  reasonable 
time  thereafter.  We  are,  therefore,  of  opinion 
that,  on  the  first  ground  of  nonsuit,  our  Judgment 
must  be  in  fafour  of  the  defendant 

In  coming  to  this  conclusiou,  I  may  obsenre 
that  I  still  retain  the  view  expressed  iu  BaxUr  v. 
Bayne$t  that  the  most  convenient  way  to  raise 
the  question  as  to  the  invalidity  of  a  bill  for  want 
of  a  stamp  is  by  a  special  plea ;  bat  as  no  de- 
jection was  taken  at  the  trial  to  U^e  want  of  a 
special  plea,  and  express  leave  was  given  to 
enter  a  nonsuit,  if  the  court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover  for 
want  qt  the  bill  being  properly  stamped  in  due 
time,  and  the  case  was  argued  before  us  on  that 
ground,  we  do  not  think  it  necessary  in  this  case 
farther  to  discuss  the  question  as  to  this  ground 
of  defence  being  set  up  under  the  plea,  that  the 
defendant  did  not  accept  the  bill. 

The  bill  is  not  evidence  of  an  account  stated 
as  between  these  parties,  for  there  is  no  privity 
between  the  acceptor  and  the  endorsee.  The 
only  evidence  is  the  letters  produced  at  the  trial, 
and  these  only  refer  to  the  bill  which  is  the  sub- 
ject of  the  action.  If  th%t  bill  is  void  and  of  no 
effect,  an  acknowledgment  of  it,  and  a  promise 
to  pay  in  a  particular  way,  can  raise  no  promise 
to  pay  on  the  account  stated,  for  there  would  in 
any  event  be  no  legal  or  valid  consideration  for 
the  promise  stated.  The  doctrine  is  laid  down 
in  some  of  the  older  cases,  though  not  expressly 
in  relation  to  the  particular  point  now  under 
discussion,  "the  accompt  doth  not  alter  the 
nature  of  the  debt,  but  only  reduceth  it  to  cer- 
tainty ;•*  Drue  v.  I%om  Aleyn.  78. 

As  to  the  question  of  damages,  Sute  v.  Pompe 
is  an  authority  that  the  amount  for  which  the 
jury  assessed  damages,  is  the  amount  which 
could  be  recovered  against  the  drawer  or  endor- 
ser of  the  bill ;  and  some  of  the  authorities  seem 
to  sanction  the  view,  that  larger  damages  may 
be  recovered  by  the  holder  a^nst  drawer  and 
endorser,  than  against  the  aeoeptor ;  the  acceptor 
not  being  considered  liable  for  re-exchange,  as 
his  contract  is  only  to  pay  the  sum  specified  in 
the  bill  and  legal  interesti  according  to  the  rate 


of  the  country  where  it  is  due.  The  amooot 
found  for  the  plaintiff  aocords  with  the  views 
expressed  in  White  v.  Baker^  decided  in  this  oonrt, 
and  is  quite  as  favourable  to  the  plaintiff  as  ths 
authorities  would  seem  to  warrant. 

In  argument  it  was  suggested,  that  the  Take 
of  the  American  currency,  as  compared  with  oor 
own,  at  the  time  of  the  trial,  was  the  true  meftsare 
of  damages  for  the  plaintiff,  or  that  the  plsiotiff 
might  select  any  day  between  the  breach  of  de- 
fendant's contract  to  pay  and  the  assessing  of 
the  damages,  as  the  one  on  which  the  rate  of 
exchange  should  be  fixed.  Independent  of  the 
invariable  doctrine  in  England,  that  interest  if 
the  only  damages  that  can  be  given  for  the/le- 
taining  of  money  after  the  day  oo  which  it  is 
due,  the  authorities,  partlculariy  in  Bnglsnd,  in 
the  ease  of  an  ordinary  breach  of  contract,  when 
the  party  suing  has  paid  all  the  money,  decide 
that  the  damages  are  to  be  considered  by  placing 
the  plaintiff  in  the  position  he  would  have  been 
In,  if  the  de^bndant  had  carried  out  his  contrsct; 
and  the  value  of  the  commodity  to  be  delirered 
is  to  be  estimated  at  what  it  was  worth  at  that 
time.  There  seems  to  be  one  exceprion  to  this 
rule ;  whea  stcolu  arc  borrowed  to  be  retoroed 
by  a  certaiB  day,  the  jary  should  give  sneh 
damages  as  will  Indemnify  the  plaintiff,  and, 
when  the  stock  has  risen  since  the  time  appointed 
for  the  transfer,  it  will  be  taken  at  its  price  <m 
or  before  the  day  of  trial ;  (Oimii  v.  Boutk,  14 
G.  B.  827,  and  American  notes  to  that  case.) 

There  was  nothing  said  in  the  argument  sb  to 
this  bill  being  payable  in  New  York  with  cnrreot 
funds.  If  that  means  any  thing  different  from 
lawful  money  of  the  United  States,  then  it  may 
be  a  question  if  the  instrument  Is  a  bill  of  ex- 
change at  an;  and  if  it  Is  not  legally  a  bill  of 
exchange,  plaintiff  can  have  no  property  in  it. 

The  rule  to  increase  the  damages  will  be  dis- 
charged, and  the  defendant's  rule  to  enter  s 
nonsuit  made  absolute. 

Rule  absolnte  to  enter  a  nonsnit,  rule  to  is- 
crease  damages  discharged. 


Feiil  v.  FimousoH  bt  al. 

MU  tort— AndMCS— AbtfM  of  aeUm-Direeiitm  fri  juf 
^-Otmralverdiei-'BettrieUmff  to  one  obkh^— r«n«w<  offMut 
(wo  d^ftndantt  on  eeparaU  comU*. 

Tho  warrant  of  a  SBtglotnito  !•  only  primA  fwif',  not  ct«- 
cIooIto  eridonoo  tA  tta  e<jntaiito ;  m,  Ibr  InoUinoft,  of  ao  lo- 
IbnaaHon  on  oath  and  In  writing  barliig  b<  en  Itid  before 
hln. 

Bach  inlbnnatlon  mnst  ba,  nndor  Oon.  State.  C.  oip-  ^^ 
»90.  8,  not  only  on  oath,  but  In  writing:  and,  except  oo 
antBlbrmatlonMMflald,th«fol  noantboritjloi«n«tb« 
wairaot. 

la  this  case,  tho  maglttrato  haTing  aetod  In  direct  eouin- 
Toattan  of  the  eUtato,  in  Uan\ng  a  w.-nant  without  tM 
pmpor  fnfbnution  aoder  tho  atatiila,  cr  wtthoot  eveo  • 
Torbal  charge  having  boon  laid  againrt  tho  pUibtifl;  tod 
and  tliore  being  no  evidonoe  of  6oaa  Jidea  on  his  perl,  Uw 
eoort  held  that  ho  waa  not  entitled  to  noHee  of  aotioo. 

am6ie,L  That  tho  ftot  of  a  maglitral^^  laro!ag  a  wamet 
without  tho  llinita  of  tho  eoobty  for  which  he  ace*  dM» 
not  neooMarUj  dlaentltlo  him  to  notice  of  aotkw.  2.  Tbit 
raeh  notioe  will  bo  bad,  If  it  omit  tho  time  and  place  « 


▲  veneral  verdict,  on  a  dodaratlon  containing  one  eonat  ja 
trsepaas  and  another  in  oaao,  ia  not  bad  In  law.  Bnt  ia 
thii  oa«a,  tho  oo  irt  being  of  opinion  ttut  there  wes  on'/ 
ono  Joint  oanse  of  aotton  agalnet  tho  dofendante,  that  it 
the  arreot,  roetrieted  tho  verdict  to  that  eonnt  ^  . 

BUd,  alM,  that  a  Joint  tort  waa  •nffld'^ntlj  eetablUhed 
agalnet  iba  dofrndanta  bj  OTideneo  that  one  proeared  tM 
warraot  to  !«  iaauod  and  the  other  iaaoed  it;  tfa«t  bot^ 
knew  that  noeliarge  had  boon  made  agatnat  p'alotlff.tivit 
the  warrant  waa  given  by  tho  ono  to  the  other  for  tM 
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■xrrct  of  |»UiBtlff— «ho  WM  ■eeordlngly  armtod  upon  it| 
■•4  tint  tUcgallj. 

&W.  alMS  tbst  the  dbet  of  tkb«TidWM  WM  B«t  dMftnrad 
bj  tile  Cftct,  that  the  arrwt  wm  mate  In  anokAer  ooaaty 
•Mi  oBder  the  aothoritj  of  another  mafbtratePi  eBdorea> 
tloa  npoB  the  warrant;  te  that  that  endonntlon  waa  not 
■trietly  the  ^nthoHty  to  anwt,  bnt  merely  to  excente  the 
arigiaal  wamot:  and  that  the  aiteat  wae  vroBxflil,  not 
frbm  the  eodorvatloB,  hut  from  the  antenedent  IU«ga]  pro* 
flBvdtBgbar  the  drfcndanta;  and  that  the  dsfcitdant  who 
iBMwd  tho  warrant  wai  aa  arach  reepoMlMe  aa  If  the  ai^ 
Tcat  had  bom  Bade  la  hb  own  ooan^. 

Stmbkt^  I.  That  if  H  had  aMwared  that  defendant  who  bailed 
the*  wanawt,  waa  hable  in  our  only,  and  mallee  ot  iome 
^leciiU  kind,  penonal  to  htoaelf*  In  whkh  hia  e»defcBd- 
ant  waa  not,  and  ooald  not  be  a  pwiakftr,  had  been  prored* 
a  Jomt  actkB  wonld  not  lie  agalnat  both.  2.  That  one 
drfeddant  Bight  have  been  eonrleled  in  tra^aaa,  and  the 
othrr  in  caaa. 

[O.P,T.I.,186ft.] 

This  WM  an  aetion  for  Mrroal  and  malidou 
prosecation. 

The  §rat  eonnt  wm  In  trefpMS  for  tho  arretli 
aad  for  delivering  the  plaint  iff  to  a  eoutable, 
who  kept  him  in  enitodj  for  tea  dayf. 

The  aceond  eonnt  wm  in  ease,  for  malieiontly 
and  without  reasonable  eanM  proenring  the 
plaintiff  to  be  arrested  and  impriBoned  in  the 
eustodj  of  a  eoMtable  for  the  spMO  of  five  daji, 
on  a  eharige  of  feloojr. 

The  defendant  Fergnson  in  person,  and  Collin- 
ion  bj  Fergnson,  bis  attorney,  pleaded,  sererallj, 
Not  guilt  J  bj  Btatate. 

The  Tenne  wm  laid  in  the  eonntj  of  Leeds, 
one  of  the  United  Counties  of  Leeds  and 
GroDTille. 

The  trial  took  piMe.  before  Morrison  J.,  at  the 
iMt  Brockville  Assises,  and  a  Tordiet  wm* ren- 
dered for  the  plaintiff  for  $800  damages. 

The  following  faots  appeared :  That  Fsrgnson 
WM  an  attomej,  and  wm  Resve  of  the  township 
of  Pittsburgh,  in  the  oounty  of  Frontenae,  whsre 
the  warrant  afterwards  mentioned  issued ;   thai 
the  plaintiff  brought  an  Mtion  for  the  seduetion 
of  his  daughter  s^nst  CoUinson ;  that  Collinson 
oo  the  7th  of  July,  1864,  Mked  one  P.  H.  Russel 
to  go  from  Leeds  to  Kingston,  and  paid  Russel 
$2  for  going  with  him ;  that  Collinson  and  Russel 
went  together  to  Ferguson's  office,  when  Ferguson 
ssked  Russel  about  some  tea- meeting  tickets; 
that  thej  afterwards  talked  about  forged  notes ; 
tlMt  they  wanted  Russel  to  be  a  complainant 
sgainat  plaintiff,  but  he  would  noi ;  that  Fergnson 
Wrote  a  paper,  and  Collinson  got  it,  but  Russel 
had  nothing  to  do  with  it,  the  first  that  Russel 
knew  of  ths  issuing  of  a  warrant  against  the 
pI^Dtiff   being,  when   he  wm    summoned    by 
Collineoo  to  attend  before  Mr.  Moulton,  a  magi- 
strate, at  the  township  of  Leeds,  to  giro  OTidence 
sgainst  the  plaintiff,  who  wm  then  in  the  cMtody 
of  a  eonetable;   that  Collinson  got  a  wsrrant 
from  Fergnson  sgainst  ths  plaintiff  and  gave  it 
to  Mr.  Moulton,  and  another  paper  also,  which 
sppeared  to  the  latter  to  be  an  information  with 
Ru88el*s  name  in  the  body  of  it,  end  which  wm 
handed  back  to  Collinson  again,  who  took  it 
away;    that   Moulton  backed    the  warrant  to 
Collinson,  and  gars  it  to  him  ;  and  that  Collinson 
sfterwards  told  the  magistrate  that  the  plaintiff 
had  been  arrested,  and  he  got  summonses  for  the 
vitoesses  to  attend  and  gits  eTidenee  against  the 
plaintiff;  thst  Moulton,  when  the  plaintiff  wm 
latiught  before  him,  took  the  depositions  of  the 
Titnesses,  and  sfter  doing  so  he  told  the  plaintiff 
ha  saw  nothing  against  him,  but  m  the  warrant 
came  from  another  county  he  could  not  discharge 
him ;  that  Collinson  had  the  warrant,  end  the 


magistrate  sent  the  plaintiff  to  the  defendant, 
Ferguson,  at  Kingston,  in  charge  of  the  oon- 
sUble ;  that  the  plaintiff,  when  Uken  by  the 
constable  to  Ferguson,  wm  sent  back  by  Fergu- 
son to  Moulton  at  Leeds;  that  Fergnson  said  to 
the  constable  he  could  not  Mt  on  the  depositioM 
taken  by  Moulton,  whereupon  the  plaintiff  wm 
conreyed  by  the  constable  to  Leeds ;  that 
Moulton  could  not  be  found  for  two  days,  and 
on  the  third  day,  when  he  w^m  found,  be  dis- 
eharged  the  plslntiff. 

The  general  fiMts»  therefore,  seem  to  be,  that 
Collinson,  baring  been  sued  by  the  plaintiff  for 
the  seduetion  of  plaintiff^s  daughter,  procured  a 
warrant  from  his  oo- defendant,  Ferguson,  in  the 
city  of  Kingston,  while  Ferguson  wm  a  magi- 
strate only  by  rirtno  of  his  office  m  Reere  of  the 
township  of  Pittsburgh,  against  the  plaintiff  upon 
a  charge  of  forgery,  without  any  oomplaint  or 
information  haVing  been  made  by  any  one  to  au« 
thorite  the  issuing  of  the  warrant.  Upon  the 
warrant  the  plaintiff  wm  arrested  in  Leeds,  and 
after  an  examination  there  he  wm  sent  by 
Moulton,  the  magistrate  at  Leeds,  in  charge  of 
a  eoMtable,  to  Ferguson  at  Kingston  ;  then  sent 
bMk  again  by  Ferguson  to  Leeds;  and,  after 
sereral  days,  be  wm  finally  discharged  by  the 
msgistrate,  because  there  wm  no  case  agaiMt 
him. 

There  can  be  no  donbl  that  this  wm  a  most 
wanton  and  malioioM  proceeding  by  Collinson 
against  the  plaintiff,  and  that  he  prosecuted  the 
plaintiff,  M  suggested,  for  the  purpoM  of  com- 
pelling him  to  drop,  or  to  arrange  on  some  kind 
of  fatorable  terms  the  action  for  seduction, 
which  the  plaintiff  had  then  pending  against 
him. 

As  to  Ferguson,  the  only  facts  against  him  are 
that  he  had  no  authority,  m  a  magistrate,  in  the 
city  of  Kingston,  for  he  wm  not  a  magistrate  of 
the  city,  but  of  the  oounty  of  FronteuM,  by 
reason  of  his  official  position  m  Rmtc  of  Pitts- 
burgh, and  that  he  issued  the  warrant  without 
any  charge  or  information  baring  been  first  made, 
he  being  the  attorney  for  Collinson  in  the  action 
for  seduetion. 

At  the  close  of  the  plaintiff's  cmc  sereral  ob- 
jections were  taken,  which  were  for  the  time 
orerruled,  and  lears  was  reserred  to  the  defend- 
ant, Fergnson,  to  more  to  enter  a  rerdict  for 
him,  if  the  court  should  think  a  notice  of  Mtion 
to  hare  bMU  neeessary,  and  that  the  one  serred 
upon  him  wm  defectlre. 

In  EMter  Term  following,  Owynne^  Q.  C, 
obtained  a  rule  atsi  calling  upon  the  plaintiff  to 
shew  cause  why  a  nonsuit  should  not  be  entered 
in  farour  of  the  defendant,  Ferguson,  in  pursu- 
ance of  leave  reserred  at  the  trial,  for  want  of 
proof  of  sufficient  notice  of  Mtion ;  or  why  a 
new  trial  should  not  be  had  by  Collinson,  or  by 
both  the  defendants,  without  costs,  on  the  follow- 
ing grounds  :— 

1.  That  the  declaration,  containing  two  counts, 
one  in  trespass  and  the  other  in  case,  and  the 
▼erdlct  being  rendered  generally,  the  rerdici 
was  contrary  to  law. 

2.  That  the  learned  Judge,  who  tried  the  cause, 
erroneously  received  eridence  for  the  plaintiff 
under  the  count  in  trespMs  and  under  the  count 
in  case,  and  submitted  all  such  eridence  to  the 
intj ;   and  that  such  reception  of  eridence  and 
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submission  thereof  to  the  jary  were,  under  the 
circam  stances,  contrary  to  law  and  eTidence. 

8.  That  the  eridence  tendered  for  the  plaintiff 
failed  to  establish  any  joint  tort,  for  which  the 
defeodants  could  in  law  be  held  jointly  liable, 
and  that,  therefore,  the  verdict  rendered  against 
the  defendants  Jointly  was  erroneous. 

4.  That  the  learned  Judge  improperly  refused 
to  receiTO  eyidenoe  tendered  on  the  part  of  the 
defendants,  for  the  purpose  of  establishing  the 
truth  of  the  charge,  in  respect  of  which  the 
warrant  under  which  the  arrest  of  the  plaintiff 
complained  of  took  place. 

6.  That  the  only  evidence  against  the  defend- 
ant, Ferguson,  hating  been  the  issuing  of  the 
warrant  produced  at  the  trial,  and  the  only 
evidence  against  the  defendant.  Colli oson,  having 
been  of  acts  done  without  the  Jurisdiction  of 
Ferguson,  such  acts  were  not  sufficient  to  war- 
rant a  Joint  verdict  against  the  defendants,  or 
against  either  of  them. 

6.  That  the  learned  judge,  who  tried  the  cause, 
misdirected  the  jury  in  this,  that  he  directed  the 
jury  that,  as  a  matter  of  law,  the  defendants  had 
acted  in  the  premises  without  any  reasonable  or 
probable  cause,  and  that  malice  was  necessarily 
to  be  assumed,  although  the  learned  judge  had 
refused  to  receive  evidence  tendered  for  the  de- 
fendants, to  establish  the  trath  of  the  charge 
against  the  plaintiff  mentioned  in  the  warrant, 
and  to  shew  the  ab!>ence  of  malice  and  the  pres- 
ence of  reasonable  and  probable  cause;  and 
because  the  learned  Judge  refused  to  leave  it  to 
the  jury  to  determine  as  a  fact,  whether  the  de- 
fendants, or  either  of  them,  acted  !n  good  faith, 
or  to  receive  evidence  to  establish  such  acting  in 
good  faith. 

7.  That  the  learned  judge  misdirected  the  jury 
in  this,  that  he  left  it  to  the  jury  to  find  that  the 
warrant,  under  which  the  plaintiff's  arrest  took 
place,  issued  without  any  previous  information, 
although  the  warrant,  having  been  put  in  evi- 
dence by  the  plaintiff,  sufficiently  established  the 
fact  of  such  previous  Information  having  been 
taken. 

8.  That  the  evidence  adduced  by  the  plaintiff 
established  that  no  action  but  an  action  in  case 
could  be  sustained  against  the  defendant  Fergu- 
son ;  and  that  the  only  action  [if  any]  established 
against  the  defendant  GoUinson  was  an  action  of 
trespass ;  and  that  under  these  circunytances 
the  joint  verdict  against  both  defendants,  or  any 
verdict  against  either  of  them,  was  contrary  to 
law  and  evidence. 

9.  That  no  sufficient  evidence  was  given  to 
justify  any  verdict  against  either  of  the  defend- 
ants ;  for  the  learned  judge  strongly  charged  the 
jury  that  there  was  evidence  to  warrant  them  in 
rendering  a  verdict  against  both  of  the  defend- 

:  ants. 

10.  That,  as  against  the  defendant  Ferguson, 
the  venue  laid  in  the  declaration  was  wrongly 
laid,  and,  therefore,  as  against  him  no  verdict 
could  properly  be  rendered ;  so  that  the  joint 
verdict  was  contrary  to  law. 

In  Trinity  Term  last,  Sir  Henry  Smith,  Q.  C, 
shewed  cause.— 'Ferguson  was  not  entitled  to 
notice  of  action  at  all,  because  he  was  not  a 
magistrate  of  the  city  of  Kingston  when  he  made 
hifl  warrant;  and  because  he  issued  his  warrant 
without  any  complaint  or  information  having 
been  made  to  him,  either  verbally  or  in  writing. 


But  if  a  notice  were  neoessary  to  be  given,  the 
one  served  was  suffioient.  It  is  nid  to  be  defec- 
tive in  the  statement  of  time  and  p!ace,  when 
and  where  the  alleged  wrongs  were  committed. 
The  plaintiff  is  described  in  the  notice  as  of  the 
township  of  Leeds,  in  the  county  of  Leeds.  Tee 
first  part  of  the  notice  whioh  is  applicable  does 
not  mention  any  time  or  place,  when  and  where 
the  tret^pass  on  the  plaintiff  was  oommltted,  bet 
specifies  simply  the  assault  and  imprisonmect 
complained  of.  The  s^ond  part  of  the  notice, 
which  is  the  part  that  is  applicable  to  the  second 
count,  states  the  wrong  as  having  been  committed 
by  the  defendants  "  on  the  said  9th  day  of  July 
last  past,  at  the  township  of  Leeds  aforesaid." 

The  original  notice,  which  was  retained  by  the 
plaintiff's  attorney,  does  describe  a  place,  which 
the  copy  does  not,  where  the  trespass  was  eoci- 
mitted,  namely,  "at  the  said  township  of  Leeds ;" 
but  this  too  is  objected  to  on  the  same  ground 
that  is  raised  against  the  sufficiency  of  the  place 
as  to  the  second  part  of  the  notice.  It  is  object- 
ed by  the  defendant  Ferguson,  that  there  is  no 
such  place  as  the  township  of  Leeds.  It  is  true 
the  Upper  Canada  Territorial  Act  has  no  sac^i 
township  in  the  county  of  Leeds  as  the  totcmhp 
of  Leeds ;  and  that  what  was  formerlr  the 
township  of  Leeds  and  the  township  of  Lan«do  wee, 
is  now  called,  as  townships,  <^  Front  of  Lcp^}3 
and  Landsowne,"  and  *' Rear  of  Leeds  anl 
Lansdowne."  But  the  12th  Vie.  ch.  99  (Private 
Acts]  shews  that  these  present  town&hips  ars 
formed  only  for  municipal  and  election  purpo'^e^ ; 
and  the  Act  of  Canada,  respecting  the  Pruvlccifil 
Statues  (ch.  6,  see.  0),  provides,  that  **  the  name  j 
commonly  applied  to  any  country  plac€  *  * 
*  ah  all  mean  such  country  plaet,  «  «  « 
although  such  name  be  not  the  formal  anl  ex- 
tended designation  thereof;'*  and  as  the  locality 
in  question  is  commonly  known  as  the  toimthtp 
of  Leeds,  it  is  sufficiently  described  as  such,  al- 
though that  may  not  happen  to  be  the  strictly 
formal  designation  thereof. 

Besides  the  defendant,  in  the  warrant  which 
he  signed,  has  described  the  plaintiff  as  of  the 
towmhip  of  Leeds,  and  has  described  the  offence 
therein  charged  against  the  plaintiff  as  havirg 
been  committed  in  the  township  of  Leed:i,  ani 
he  cannot  now  be  heard  to  say  he  has  been  mil- 
led by  the  description  of  place  in  the  notice 
which  has  been  served  upon  him. 

A  notice  without  any  place  at  all  would  be 
bad :  Martin  v.  Upcher  8  Q.  B.  667. 

As  to  there  being  a  joint  wrong  by  the  two 
defendants:  Collinson  wrongly  proounsd  the 
warrant  from  Ferguson,  Ferguson  wrongly  issue  J 
it,  and  then  delivered  it  wrongfully  to  Collinsoa 
to  be  executed,  and  it  was  exeouted.  This  made 
them  joint  wrongdoers,  particularly  under  the 
oircumstanoes  disclosed  by  the  evidence. 

Both  the  defendants  knew  there  was  no  infor- 
mation in  writing,  and  the  Statutes  of  Canada 
eh.  102,  sec.  8  shew  it  must  be  made  in  writing, 
and  under  oath. 

As  to  the  general  verdict  on  both  counts,  he 
referred  to  Hunt  v.  it  Arthur,  24  U.C  Q  B  2.>4; 
Miuon  V.  Morgan,  24  U.  C  Q  B.  828 ;  Haackt  v. 
AdaiMon,  14  U.  C.  C.  P.  207. 

As  to  the  alleged  refusal  of  the  judjjo  nt  the 
trial  to  receive  evidence  of  the  truth  of  tlie  j 
charge  against  the  plaintiff,  it  is  not  correct :  the 
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le&raed  judge  did  not  refuse  svoh  eTtdence,  but, 
on  the  oontmrj,  offered  to  reoeWe  it. 

The  Tenoe  was  properly  laid  in  the  eonnty  of 
Leeds,  for  it  iras  there  the  arrest,  the  aet  oom- 
ptaioed  of  took  place:  Con.  Stat  U.  0.  oh.  126, 
•/ll. 

It  was,  also,  properly  left  to  the  jnry  to  tmj 
vhether  there  had  been  an  information  in  faet 
Q&de  BgAinst  the  plaintiff,  and  the  jury  were 
right  in  fiodiDg  there  had  not  been  an  iuforina- 
tioQ  npon  the  eTidence  submitted,  although  the 
wzrract  prodnoed  by  the  plaintiff  recited  that  an 
iufcrmatioa  had  been  made  in  the  matter. 

Trespass  waa  maintainable  againat  OoUinson, 
&5  well  as  case :  Hunt  t.  M* Arthur,  before  oited ; 
Leary  v.  Patrick,  16  Q.  B.  268. 

G Wynne,  Q.  V.,  supported  the  rate.— Notice  of 
sction  to  Ferguson  was  necessary,  although  he 
toted  without  authority:  Br69$  ▼.  ffuber,  18  U. 
C  Q-  B.  285;  Kirhyr.  Simpaon,  10  Ex.  368; 
Worrit  ▼.  Smith,  10  A.  &  E.  188 ;  Prtitidge  t. 
Woodman,  1  B.  &  C.  12 ;  Rexy,  Mattos,  7  C  & 
P.  458. 

At  most,  this  was  a  case  of  an  ezoess  of  jaris- 
diction,  not  a  case  where  there  was  no  Jurisdic- 
tion :  Ferguson  had  jurisdiction  oYer  the  offence, 
but  not  in  Kingston,  where  he  made  his  warrant. 

The  Dotiee  which  was  serted  was  insufficient 
for  the  reasons  already  stated :  Martin  ▼.  Upeher, 
before  cited ;  Breeze  V.  Jerdein,  4  Q.  B.  585 ; 
Frick^U  T.  Gratrez,  8  Q.  B.  1020;  Maddfn  t. 
Sk^er,  2  U.  C.  Q.  B.  116;  OomnoUy  t.  Adanu, 
11  U.  C.  Q  B.  827 ;  Oronkhite  t.  Sommtrvilie,  8 
U.  C.  Q.  B.  129. 


(Ibftt 


COMMON  LAW  CHAMBERS. 
iBeportad  (y  B.  A.  HiasiMS,  Siq.,  BarrUter-iO'Law.) 


I5   THE  KATTS&  OF  WSLLXHOTOV  CbOW. 

Balaag  eonmt—Oamidkn  hg  one  magUtreiite  nohm  two  rc- 
quirfd — E^eet  of  erroneouM  rtdtat  m  warrant  qf  cmmii- 
vunt — Afccesnfy  to  ahow  before  whem  eonsMM^AteraZ 
warrante^fiericds  of  iw^^rUonment  running  eaUemftora- 
nentulg  or  eoneecutMfy, 

Wi«n  a  stBtate  erapowen  two  Jontlcee  of  the  peaee  to  oon- 
viet.  ft  cjtiTictioxi  ^  on«  onlj  ta  not  mfRctont 

It  1U>»  on  ft  party  ftlWgfng  tb«t  there  is  ft  gfx)d  an  1  Talid  cud* 
Ticiioa  to  nMftin  the  oonmiteMit,  to  pcodooe  tiM  mmio' 
tion. 

Tlu  vumit  of  eoDTlfltkm  Should  tbow  befbre  whom  the 
cc-nTirtioB  Waft  bad. 

is  ftdjoikatloa  moaHoiMd  In  the  mergin  of  the  wftrrant  of 
cofDnUtaient,  where  there  ere  WTerftl  warranto  of  oonioilt* 
ment.  eorh  for  ft  dlstlnet  period  of  ImprlMnment,  that  the 
term  of  impriaoiiiiient  meatiooed  in  the  leooiKl  ftbd  third 
wrante  shall  oonimenee  ftt  the  ezplrfttJon  of  the  time 
Bentioned  in  die  wamnt  imniediat4M7  precedinfr,  la  Tftlld. 

If  the  portions  la  the  margin  of  the  eeeond  and  third  war- 
nnU  eonid  not  be  reed  ai  portlooi  of  the  warranta,  the 
peiiodi  of  Imprieonment  wotiid  nererthelesi  b«  quite  hull* 
eWnt.  the  only  difference  being  that  ftll  fh>*  wnrranta 
vv^Qid  be  running  at  the  same  time  Inatead if  counting 
cooiecudTely. 

[OMnabBTi,  1%65.] 

This  was  a  summons  oalliog  npon  the  Attorney- 
mtml  cr  Lis  agent  to  show  cause  why  a  writ  of 
*  -^jf'Ji  corpus  should  not  be  iss^ued  iu  thib  irittor. 

The  prisoner  had  been  committed  by  the  pt.'ice 
="''^*trate  of  the  city  of  rinmilton,  on  threp 
*-iT^5al  convictions  for  entieiovr.  perduntling  »nd 
J'.-Jiuriog  boIJiers  to  desert  her  Mtgesty'e  servico. 


There  were  several  warrants  of  commitment. 
Eftch  warrant  recited  a  conviction  '*  before  me, 
Jsmes  Cahill,"  the  police  magistrate,  and  con- 
cluded "  Qiven  under  my  hand  and  seal,"  &c., 
and  each  one  was  subscribed  as  foUowti :  — 
"  J.  Cahill,  police  magistrate  of  the  city  of  Ham- 
ilton ;  Robert  Chisholm,  aid.;  P.  Crawford,  aid." 

Each  warrant  was  dated  11th  March.  1863, 
and  each  numbered.  One  was  numbered  1, 
another  was  numbered  2,  and  the  third  was 
numbered  3. 

The  first  warrant  directed  imprisonment  for 
six  months  al  hard  labor ;  tbe  second  six  months 
at  hard  labor,  and  it  had  this  memorandum  in 
the  margin,  <*  The  time  mentioned  in  this  com- 
mittal to  commence  at  the  expiration  of  the  time 
mentioned  in  another  committal  which  is  num- 
bered number  1 ; "  and  the  third  warrant  direct- 
ed imprisonment  for  six  months  at  hard  labour, 
and  had  the  like  memorandum  which  was  upon 
number  2,  but  stated  that  the  time  in  number  3 
was  to  eommenee  from  the  expiration  of  the  time 
mentioned  in  number  2. 

Jamee  Patereon  argued,  for  the  prisoner,  that 
the  warrant  was  defecUve,  because  it  showed  the 
conviction  to  have  been  made  by  one  magistrate, 
and  that  the  terms  of  imprisonment  in  the  war- 
rants numbers  2  and  8  were  defecUve  and  un- 
certain. 

R.  A,  Garrison^  for  the  Crown,  argued  that 
the  conviction  itself  should  be  before  the  judge  in 
Chambers,  because  the  presumption  was  that  the 
conviction  was  correct,  and  it  should  be  assumed 
that  the  warrant  contained  a  misrecital  of  the 
conviction  having  been  had  only  before  the  one 
magistrate;  and  it  rested  on  the  prisoner  to 
complete  his  case  by  procuring  the  conviction ; 
and  that  the  periods  of  imprisonment  in  the  war- 
rants 2  and  3  were  quite  certain. 

Adah  Wilson,  J. — The  Mutiny  Act  in  force 
when  these  convictions  took  place,  was  the  27th 
Victoria,  chapter  3,  section  81,  which  provides 
that  the  conviction  shall  be  before  two  justices. 

The  conviction,  therefore,  if  it  be  really  in  the 
form  in  which  the  warrant  recites  it  to  be,  is 
erroneous  and  void. 

Am  I  to  assume  that  the  oonvietion  is  in  this 
defective  form,  or  can  the  warrant  containing  a 
misrecital  be '  considered  ae  not  void,  or  may  it 
be  amended,  cr  can  a  new  warrant  be  issued  ? 

By  the  Consolidated  Statutes  for  X^anadn,  cap. 
103,  sec  71,  one  justice  may  issue  his  warrant 
of  commitment  after  the  case  has  been  heard 
and  determined,  although  the  case  required  more 
than  one  justice  to  adjudicate  upon  it,  aod  by 
sec.  72  it  is  not  necessary  that  the  justice  who 
so  issues  his  warrant  shall  be  one  of  the  justices 
by  wboBi  theeaee  waa  beard  or  deteprained.  It 
would  seem,  therefore,  to  be  immaterial  as  a  fact 
whether  or  not  that  part  of  the* warrant  is  true, 
that  the  prisoner  was  convicted  before  Mr. 
Cahill. 

Is  it  necessary,  however,  that  it  should  appear 
before  whom  he  was  convicted  ?  In  all  the  forms 
which  are  given  of  warrahta  cf  this  nature  in 
the  schedules  tn  the  statott*,  it  is  preticrihod  that 
the  f«cf  shall  be  recited.  In  RfX  v.  York,  6 
Btnr.  'JOftl,  the  warrant  of  commitment  stated 
that  the  prisoner  had  been  hronpht  "before  mo 
and  contic  ed ;  *'  aod  Lord  Mmsfitld,  C  J.,  said 
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*'  This  was  upon  oontiotlon,  and  it  ought  to  be 
•hown  that  the  person  eonvioting  had  authoHtj 
to  ooDTiot.  It  is  a  oommitment  in  exeeution. 
Here  it  does  not  appear  hj  whom  thej  were  oon- 
^icted.  It  is  only  said  in  the  warrant  *  brought 
before  me  and  eouTieted.'  The  not  showing 
before  whom  thej  were  committed  is  a  gross  de- 
fect. Let  them  be  discharged. **  In  the  matter 
o/AddiM,  2  D.  &  R  167 ;  1  B.  &  C.  687.  it  appears 
if  the  warrant  of  commitment  be  bad,  and  the 
party  be  discharged  from  it,  that  a  new  warrant 
«f  oommitment  may  be  issued  upon  the  convio- 
tion,  if  that  be  sufficient  to  justify  a  warrant 
See  also  E^gmtou  t.  Tke  Mayor  oflAchfidd  1  Jar. 
N.  8.  908.  In  Tkt  King  w.  RkodeB,  4  T.  R.  820, 
the  warrant  of  commitment  recited  that  the  party 
had  been  charged— it  did  not  say  couYietcd — he- 
fore  the  magistrate,  and  the  warrant  was  held 
bad  for  that  cause.  Buller,  J.,  said,  **  The  only 
question  is,  whether  the  warrant,  on  the  face  of 
it,  be  a  good  oommitment  in  execution ;  and  that 
it  is  not  cannot  be  doubted,  first,  because  the 
party  was  not  prcTionsly  convicted, "  &o.  And 
Grose,  J.,  said,  **  Therefore  this  warrant  is  bad, 
because  it  only  states  that  the  party  had  been 
charged  with,  not  that  he  had  been  eouTicted  of, 
the  offence."  See  also  12  East  78,  note  (a) ; 
and  The  King  t.  Catierlan,  6  Q  B.  609.  In  Tke 
matter  of  PeerUet  1  Q.  B.  164,  Coleridge,  J., 
eaid,  "  Of  the  couTiction  we  linow  nothing,  ex- 
cept  through  the  warrant'*  See  Bfg.  ▼.  Lordoft 
6  Q.  B.  940;  Reg.  t.  Cavanagh  1  Dowl.  N.  8. 
662;  Reg,  t.  King,  1  D.  &  L.  728.  It  lies  on 
the  party  alleging  there  is  a  |[ood  and  Talld  con- 
viction to  sustain  the  commitment,  to  produce 
the  conticUon  (1  D.  k  L.  846).  In  this  cause 
the  conYicdon  has  not  been  brought  before  me. 
All  I  hate  seen  is  the  warrant,  and  that  recites  a 
couTiotion  before  one  magistrate  only.  I  cannot 
infer  from  this,  that  the  prisoner  was  convicted 
by  two  magistrates,  and  the  warrant  does  not 
show  Jnrisdiotion  in  one  magistrate  to  commit 

I  thtnlt  the  adjudication  that  the  imprisonment 
in  the  second  and  third  warrants  shall  commence 
at  the  expiration  of  the  time  mentioned  in  the 
warrant  immediately  preceding  it,  is  valid  (see 
sec.  68  of  cap.  108);  and  I  thinlc  it  is  so  stated 
as  properly  to  form  part  of  the  warrant 

I  may  add,  as  to  the  imprisonment,  if  the  por- 
tions in  the  margin  of  the  second  and  third  war- 
rants could  not  be  read  as  parts  of  these  warrants, 
the  periods  of  imprisonment  would  nevertheless 
be  quite  sufficient  The  only  thing  would  be  that 
all  the  warrants  mentioned  would  be  running  at 
the  same  time,  instead  of  connting  eonseetttit«ly. 

The  order  must  go  for  the  issue  of  a  writ  of 
\aheae  corpue  to  bring  up  the  body  of  the  prisoner. 
Order  accordingly.* 


0OBBB8POKDBK0B. 

IHvuion  Courts  —  Traiucript  of  judgment. 

To  TBK  Editobs  or  THS  Local  CoraTs  Gaxbttb. 

Gkntlkmin, — As  much  difference  of  opinion 

exists  among  DiTision  Court  officials  respect- 

•  Before  the  writ  of  Aoteu  etrpui  wm  cIvcii  to  the  gaoler, 
valid  warniDU  of  eommltaent  luid  beea  pieoed  In  hia  Baadi, 
■othiittlieprleoBerwMBOtdiMdiArML— Km.L.0.0. 


ing  transcripts  of  judgments  from  one  county 
to  another,  permit  me  state  what  I  concave 
to  be  the  proper  course  of  procedure;  and, 
first,  as  to  the  duty  of  the  clerk  of  the  county 
in  which  judgment  was  obtained.  Sec  139, 
cap.  19,  Con.  Stat.  U.  C,  requires  him,  when 
requested,  to  make  a  transcript  of  the  judg- 
ment and  send  it  to  the  dark  of  such  oouDtj 
as  the  party  may  direct  HsTing  so  done,  I 
contend,  hi$  connection  as  clerk  with  the  smt 
enttrelg  cea$e$.  Next  as  to  the  doty  of  the 
clerk  to  whom  the  transcript  is  sent:  He  is, 
upon  its  receipt,  to  enter  it  into  a  book  kept 
for  the  purpose,  and  to  do  nothing  more  un- 
less directed  by  the  party  in  whose  fiiror  the 
judgment  was  giren,  and  then  only  e^fter  sudi 
party  has  complied  with  the  requirements  of 
sec.  187  of  the  abore  mentioned  statute,  by 
producing  tko  c^rtjfieato  of  the  Judge  of  the 
county  in  which  the  Judgment  was  rendered, 
and  the  ord^  of  the  judge  of  the  county  to 
which  the  transcript  has  been  sent,  mnd  oho 
paid  tko  elorh  hio  logal/ooo. 

1  am  derk  of  a  court  to  which  125  trans- 
scripts  hate  been  sent  in  a  year,  and  hardly 
in  a  single  instance  hare  the  statutes  been 
complied  with.  The  usual  practioe  is  for  one 
clerk  to  send  the  transcript  to  the  other,  and 
for  the  recipient  to  issue  execution  without 
further  orders,  and  if  the  money  is  made  to 
transmit  it  to  the  clerk  from  whence  he  r^ 
ceired  the  transcript,  and  if  returned  nulla 
hma  to  send  a  return  to  the  same  partf, 
oharging  him  with  the  fees.  This  I  hold  is 
entirely  wrong,  as  I  contend  that  the  clerks 
hare  nothing  whatever  to  do  with  one  another 
further  than  preparing  and  transmitting  the 
necessary  papers.  If  you  agree  with  me  in 
my  Tiew  of  the  law  I  intend  in  ftxture  to  re- 
quire a  rigid  compliance  with  the  statute  so 
far  as  the  Judge's  oertificate  and  payment  of 
fees  is  concerned,  as  I  am  oontinually  suffer- 
ing loss  and  annoyaaoe,  in  consequence  of 
parties  not  paying  fees,  and  bemg,  m  msoy 
cases,  I  am  sorry  to  say,  impertmently  required 
Ig  oierho  to  make  return  of  transcripts. 

Much  diTcrsity  of  opinion  exists  as  to  the 
legality  of  sending  transoi^  fix>m  one  divi- 
eion  to  another  in  the  same  county,  I  think 
it  is  illegal,  but  if  so  how  can  a  judgment  be 
enforced  against  a  party  not  residing  in  the 
dlTuion  in  which  the  judgment  was  obtained, 
if  the  bailiff  takes  adrantage  of  sec.  79  of  the 
Division  Courts  Act,  and  refuses  to  go  beyond 
the  limits  of  his  dirlsion. 
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An  insertion  of  this  oommunication  in  your 
excellent  Gautte^  together  with  such  remarks 
as  you  may  deem  appropriate,  will  much 
oblige  Tours,  Ac., 

C. 

[We  gladly  publish  the  above  oommunica- 
tioD,  which  speaks  for  itselfl  Spaee  does  not 
now  admit  of  a  more  extended  reference  to  the 
subject,  which  is  of  some  doubt  and  difficulty. 
At  some  future  time  we  shall  return  to  it — 
Eds.  L.  C.  G.] 


Xew  triaU  in  DwiHon  CaurU — Applteati&n 

for  0n  day  qf  hearing,  when  loth  partiee 

pre$€nt. 
To  TBM  EDiioas  or  rax  Locai  CovmTs'  QASim. 

Gkittlimsv, — Would  you  be  so  kind  as  to 
inform  me^  through  the  medium  of  your 
viluable  Journal,  whether  it  is  the  practice  in 
Toronto  and  in  the  counties  in  the  vicinity, 
ibr  the  judge  of  the  Dif  ision  Court  to  reftise 
to  allow  an  application  for  a  new  trial  to  be 
made  before  him  during  the  sittings  of  the 
court  at  which  judgment  was  giveD,  both 
plaintifr  and  defendant  (and  aU  tbe  witnesses) 
bang  present 

A  case  of  the  following  nature  lately  oo> 
corred,  in  which  I  was  eonpfrned  for  tte 
defendant  A.  sued  B.  on  a  promissory  note 
giren  by  B.  to  A.  on  the  supposed  completion, 
according  to  contract  of  certain*  orens,  which 
A  was  to  build  for  B.,  but  which  were,  after 
fiettlement,  discovered  upon  use,  to  be  so  de- 
fectively done^  that  they  fell  in;  the  defect 
not  being  discemable  from  any  inspection  of 
the  work.  This  note  R  therefore  disputed, 
having  had  no  value,  and  upon  other  grounds. 

The  cooit  having  been  held  rather  earlier 
than  usual,  neither  plaintiff  or  defendant  were 
pTHent  at  the  time  when  ease  was  called^  but 
judgment  was  given  Ibr  the  plaintiff  Both 
pUintifl^  defendant  and  witnesses  arrived  short- 
ly after  the  opening  of  court,  and  thereupon 
I  tsked  the  judge  whether  he  would  hear  an 
appIicatioD  for  a  new  trial,  as  both  parties 
were  present,  and  also  the  witnesses,  and  it 
eoold  he  determined  in  a  few  minutes ;  but 
this  he  at  once  refused  to  do,  without  making 
the  slightest  enquiry  as  to  the  grounds  of  the 
application.  I  still  urged  the  application,  stat- 
ic that  the  amount  was  small,  and  the  costs 
cf  uakmg  a  regular  applioation  by  affidavit 
and  serving  papers  would  be  considerable,  and 
eoold  he  sav«l  if  the  applioation  wwe  heard 


then ;  but  the  judge  still  refused  to  look  into 
the  matter  in  any  way.  This  does  not  seem 
to  me  to  be  at  all  in  accordance  with  the  spirit 
and  intention  of  the  Division  Court  Acts  snd 
Rules.  I  was  the  more  surprised  by  the  re- 
fusal to  hear  this  application,  as  Judge  Gowan 
in  the  County  of  Simcoe,  always  permits  such 
applioation  to  be  made  and  determined  before 
him  at  same  court  where  judgment  is  given, 
when  possible  to  do  so. 

If  the  judge,  of  Division  Courts  were  to  take 
the  same  course  as  that  adopted  by  the  judge 
firom  whose  ruling  I  dissent,  a  most  benefi- 
cial part  of  the  Rule  relating  to  new  trials, 
would  be  perfectly  useless. 

A  SCBSCBIBKB. 

[We  oitirely  agree  with  our  correspondent, 
as  to  his  view  of  the  practice.  Economy 
and  speed  are  two  most  important  elements 
in  Division  Court  administration;  Both  par- 
ties being  present,  the  application  for  a  new 
trial  might  have  been  heard  and  disposed  of  in 
a  few  minutes,  and  the  case  could,  we  think, 
under  the  wording  of  Rule  68,  have  been 
gone  on  with  at  that  court,  unless  sufficient 
and  reasonable  cause  were  shown  to  the 
contrary.  But  however  this  may  be.  Rule 
53  is  express  thai  applications  for  new  trials 
may  be  made  and  determined  on  the  day 
of  hearing,  if  both  parties  are  present 
Irrespective  of  this,  we  question  very  much 
whether  the  judge  was  not  wrong,  in  the  first 
instance,  in  giving  judgment  for  the  plaintiff 
when  no  one,  as  ibr  as  appears,  attended  on 
his  behalf:  The  practice  adopted  in  the 
County  of  Simcoe  is,  we  believe,  the  same  as 
that  which  obtains  in  all  other  countiea  of 
which  we  have  cogniance. — Eds.  L.  C.  G.] 


CoMtabM/eee. 
To  tarn  EnnoBs  or  nm  Looal  CouaTs'  Oaxxttb. 
DxAB  Sim, — A  person  is  charged  before  a 
a  justice  of  th«  peace  with  a  felony,  say  for- 
gery, and  a  warrant  is  handed  to  a  consta- 
ble for  his  apprshenshNi,  and  the  prisoner  is 
arrested  and  carried  before  the  justice  who 
issued  thewarrsnt  On  the  investigation  of 
the  case,  the  justice  finds  that  there  is  not  suf- 
ficient evidence  to  convict  the  prisimer  for  triaL 
and  so  dischaiges  him.  The  constable  makes 
out  his  bill,  swears  to  it,  it  is  certified  by  the 
magistrates  and  passed  by  the  auditors  at 
Quarter  Sessions,  but  payment  is  refused  by 
the  Government  at  Quebec  because  the  case 
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'  had  not  been  brought  before  a  court  of  record. 
Please  say  how  the  constable  is  to  get  his  pay 
from  the  county,  or  from  the  complainant,  or 
can  he  get  any  pay  At  all. 

COKSTABLH. 

[In  such  a  case  as  that  above  stated,  we 
think  the  CrOwn.  ought  to  pay  the  fees,  if  a 
fair  construction  be  placed  upon  the  act  res- 
pecting the  expenses  of  the  administration  of 
justice.  But  in  any  case»  the  constable  should 
not  go  unpaid,  and  he  might  naturally  look 
to  be  paid  out  of  county  funds — at  all  events 
in  the  first  instance. — Eds.  L.  C.  G.] 


Alterations  of  court  limits. 

To  THE  EDITOaS  OF  THS  LOOAL  COUETS'  GaZKTTI. 

GBNTLBMEN,--Our  legislators  have  eiActed 
another  amendment  to  the  Division  Courts 
Act,  and  which,  if  carried  but  a  step  further, 
might  have  a  very  important  and  salutary 
effect. 

The  amendment  referred  to,  provides  that  it 
may  be  lawful  for  any  judge  of  a  County 
Court,  on  the  receipt  of  a  petition  from  the 
Municipal  Council  to  create  a  new  division, 
&c.,  thus  rendering  still  more  onerous  the 
duties  of  persons  who  have  been  always  re- 
presented in  your  journal  as  overtasked  and 
overworked. 

Had  the^amendment  been  to  the  effect  that 
when  in  the  opinion  of  the  county  judge  the 
business  connected  with  those  courts  falls  be- 
low a  certain  amount,  it  should  be  in  his  power 
to  restrict  the  number  of  the  divisions,  would 
it  not  have  been  more  to  the  purpose,  und 
what  the  country  rei^ulres.  Instances  could 
easily  be  found  where  a  judge  has  been  obliged 
to  drive  ten  or  twelve  miles  through  bad  roads 
to  give  judgment  in  a  single  cause,  and  that 
cause  confessed. 

Tl\e  business  transacted  in  the  courts  has 
for  some  years  fallen  off  to  a  mere  tithe  of 
what  it  was  when  the  divisions  were  set  off; 
and  as  the  law  now  stands  it  seems  to  require 
at  least  two^thirds  of  the  magistracy  of  the 
county  to  drop  any  one  division.  Would  not 
the  matter  be  far  better  in  the  hands  of  the 
county  judge,  who  can  always  from  his  posi- 
tion form  a  correct  and  unbiassed  judgment  ? 
And  no  doubt,  if  the  number  of  the  divisions 
were  reduced,  the  interest  of  the  entire  com- 
munity would  benefit 

As  an  instance  of  one-handed  legislation, 
by  another  amendment  it  was  enacted  that 


suitors  are  allowed  to  take  their  suit  to  any 
division  nearest  to  the  residence  of  the  defen- 
dant, even  though  that  should  be  in  another 
county.  The  shrewd  officers  of  another  county 
might  induce  the  judge  of  that  county  to  re- 
move the  place  of  holding  their  court  to  the 
extreme  limit  of  the  county,  which  would 
have  the  effect  of  enlarging  their  territory 
one-fourth  at  least,  as  they  are  allowed  to 
go  half  way  to  the  place  of  holding  the 
eourt  in  the  adjoining  county,  and  l^y  this 
means  deprive  the  officers  of  that  county  of 
what  is  their  just  due.  I  hope  this  may  bare 
the  effect  of  calling  out  an  expression  of  opin- 
ion firom  those  most  interested  in  the  matter, 
for  if  a  law  operates  injuriously,  should  we 
not  seek  to  have  it  repealed. 

Certainly,  what  with  amendments,  altera- 
tions, and  extending  of  jurisdiction,  the  Divi- 
sion Courts  Act  is  rather  an  enigma  than  other- 
wise to  many  of  those  who  require  to  u^  it 
I  am,  Sir, 

Unis  DuLCL 

Co.  of  Brant,  October  27,  1866. 

[Though  not  agreeing  with  our  corres- 
pondent in  all  his  views,  we  commend  his 
remarks  to  those  to  whom  they  refer.  We 
have  before  now  expressed  an  opinion  that  a 
multiplicity  of  divisions  in  a  county  are  objec- 
tionable, and  we  hope  that  municipal  councils 
will  have  the  wisdom  to  leave  the  matter  in 
the  hands  of  the  county  judges.  We  cannot 
conceive  that  any  judge  would  allow  the  re- 
presentations of  any  officer  to  induce  him  to 
change  the  place  of  holding  a  court  contrary 
to  his  better  judgment  As  to  the  last  point 
we  have  great  hopes  that  Mr.  O'Brien's  notes 
on  the  Division  Courts  Act  and  Rules,  kc-^ 
now  nearly  ready  for  publication,  will  be  of 
much  use,  especially  to  those  who,  like  our 
correspondent,  seem  to  be  troubled  by  amend- 
ments, by  bringing  together  in  an  intelligible 
manner  the  law  respecting  these  courts.  — 
Ens.  L.  O.G.J 
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1.  Moo.  ..CuneuMcMm.    Heir  And  DoTioee  Sittiiigi  oom. 

JOo.  Ct.  *  Bur.  Ot  Tttnn  beginii.    Taxes  to  be 
oompnltd  from  thlf  day.    Municipal  Elae. 
and  Peet  Winter  Aaelaee  eommenee. 
6k  Satnr.  Epi^tkauf,    Oo.  Ct.  and  Bar.  Ct  Tnrm  endf. 
7.  SUN...l«<  Simday  after  Epiphany' 
1  Moil  .Bfection  of  PoUoe  Tmiteea  ia  Pollee  VlUagea. 
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15.  Mod.  ..Treararor  A  Claairm.  of  Muoe.  to  make  return  to 
le.  Tues...Helr  k  DorlMe  Bitt.  end.    Hutas.  M  M.  C.  (except 
rOo.'e)  A  Tra.  of  P.T.  to  hold  Ut  meeting. 
3>.  Pjiinr.  Artielea.  Ac  to  be  left  with  Secretary  of  L.  8. 
21.  SUN...8nf  attnday  after  Epiphany. 
^  Tu«!«...]lun.  County  CouncU  to  hold  lat  meeting. 
2S.  nkofi.  CbitMnion  SL  JntnL 
2S.  SVS^S^uagesima. 

3L  Wed.  .Xaat  day  tot  CItiet  A  Conntlea  to  make  retnm  to 
[tior.    Onunmar  School  Tnuteea  to  retire. 
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SiAuribert  in  arrtar  art  rtqueUed  to  make  ivimetUaU 
payment  qftke  mums  dm  by  them.  Ml  paymenitfor  th  -.  emr. 
rod  pear  made  b^ore  the  Id  March  next  wtU  be  received  at 
ceth  paymemti,  and  will  teeure  the  advantages  of  the  lower 
Tola. 
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MUNICIPAL  GAZETTE. 

JAK  UABY,  1866. 

THE  DIVISIOX  COURT  BILL. 

We  understand  the  Attorney-General  has 
•called  for  the  opinion  of  the  County  judges 
upon  the  proposed  bill  of  last  session  respect- 
ing (he  Division  Courts.  This  is  a  satisfac- 
tory way  of  treating  the  subject,  for  of  course 
those  who  are  actually  engaged  in  working 
the  Division  Courts  a^e  most  competent  to 
pronounce  an  opinion  upon  it  Most  of  these 
gentlemen  have  had  large  experience,  some 
of  them  of  over  a  quarter  of  a  century,  and 
if  they  will  give  full  expression  to  their 
▼iews  there  will  be  an  amount  of  evidence  of 
the  highest  character  upon  which  legisktion 
could  be  based. 

Some  of  the  changes  proposed  relate  to  an 
enlarged  jurisdiction  to  the  courts,  and  upon 
this  point  we  do  not  at  present  express  any 
opinion,  but  if  the  jurisdiction  ho  increased 
provision  should  be  made  f(.rr  increased  lees, 
according  to  the  increased  powers,  to  the 
oflScers,  as  well,  we  think,  as  some  scheme  of 
remuneration  to  proiessionai  men  for  their 
services,  whicn  would  be  more  generally  taken 
iavaiitage  of  in  the  event  of  an  increased 
.ur.sQicr.OE..     izt  .airri';s&  o:  .sue::  a  prov.s.o:.. 


not  to  the  lawyer  but  to  the  client,  has 
ahready  been  alluded  to.*  No  changes  in  this 
respect  are  contemplated  by  the  proposed 
bill. 

Many  provisions  in  the  bill  we  are  sure 
will  meet  the  hearty  approval  of  the  County 
judges,  but  they  must  be  altered  in  form  to 
suit  the  courts.  The  whole  statute  law  relat- 
ing to  them  should  be  contained  in  one  act. 
The  Division  Court  suitors,  clerks  and  bailiffs 
cannot  be  expected  to  have  a  library  of  books 
even  if  nothing  be  said  of  the  convenience  of 
having  the  whole  law  in  one  book.  The  best 
plan  would  undoubtedly  be  to  do  as  Hon. 
Sandfield  Macdonald  did,  to  repeal  the  exist- 
ing statutes  and  consolidate  the  whole  in  one 
act  But  we  fear  this  is  not  likely  to  be  done 
for  some  time. 

The  power  to  grant  new  trials  in  inter- 
pleader cases  is  much  called  for.  It  seems  a 
preposterous  thing  that  in  the  most  important 
kind  of  cases  there  is  no  means  of  obtaining 
a  rehearing,  however  strong  the  grounds  that 
may  arise  for  it — in  mistake,  surprise,  the 
discovexy  of  new  evidence,  Aa  We  have 
heard  numerous  complaints  on  this  head. 
The  right  to  call  a  jury  in  the  same  class  of 
cases  is  much  needed  also,  for  in  these  cases 
questions  of  fraud  in  fact  almost  always  arise 
and  they  are  just  such  questions  as  may  be 
best  left  to  juries  to  dispose  o£  Mr.  Attorney 
Macdonald  has  always  shown  great  anxiety  to 
have  all  that  relates  to  the  administration  of 
the  law  placed  on  the  best  footing,  and  the 
measures  introduced  by  him  have  all  been  of 
valuable  character  and  tending  to  this  end 
and  we  think  he  has  taken  the  best  and  safest 
course  to  learn  the  opinion  of  the  County 
judges  before  giving  his  sanction  to  the  legis- 
lation proposed,  and  those  interested  in  courts 
are  indebted  to  him  for  the  course  he  has 
taken.  Theorists  with  the  best  intentions  in 
the  world  often  injure  the  cause  they  intend  to 
serve,  and  we  should  be  extremely  sorry  if  by 
hasty  legislation  the  value  of  the  Divi.«ion 
Courts  was  impaired — a  scneme  that  works 
well  now,  injured  by  being  overgorged  with  a 
class  of  work  it  was  not  designed  for.  The 
capabilitiea  of  the  courts  for  *jnd&rtaking 
what  is  proposed  by  the  bill  will  be  ascer- 
tained irom'  the  opinions  of  the  judges,  and 
we  are.  sure  that  neither  Attorney-General 
Macdonald  nor  any  other  member  of  the 
House  who  has  the  best  interests  or   these 
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courts  at  heart  would  run  counter  to  tlie 
decided  opinions  of  the  County  judges,  or  the 
greater  part  of  them,  deliberately  expressed 
in  the  way  we  learn  the  Attorney-General  hag 
asked  for  them. 


ELECTION  OF  WARDENS, 
AVe  commence  the  publication  in  another 
place  of  one  of  the  most  important  decisions 
that  has  been  given  in  our  courts  with  refer- 
ence to  Municipal  Elections.  We  speak  of  the. 
case  of  Reg  ex  rel.  McManus  v.  Ferguson, 

The  facts  shew  in  the  first  place  that  great 
looseness  prevails  in  drawing  the  certificates 
required  by  sec.  67  of  the  Municipal  Insti- 
tutions Act  There  is  scarcely  any  simi- 
larity between  those  prepared  by  the  different 
township  clerks,  as  given  in  the  report  of 
this  case.  They  do  not  appear  to  hava 
thought  of  taking  the  obvious  and  usually 
safe  course  of  following  the  wording  of  the 
statute,  some  inserting  one  requisite  and  some 
another.  If  this  is  the  case  in  the  county  of 
Simcoe,  where  municipal  matters  are  managed 
at  least^as  well  as  in  any  other  county  that  we 
know  of,  it  is  doubtless  the  same  in  other 
counties.  An  attentive  perusal  of  the  full 
report  which  we  give  of  this  case,  and  the 
careful  judgment  of  the  learned  judge  who 
heard  it,  will  amply  repay  the  time  spent  upon 
its  perusal  by  those  who  are  concerned  in  such 
matters.  This  is  specially  incumbent  on  town- 
ship and  county  clerks,  upon  whom  devolves 
the  duties  respectively  of  drawing  and  decid- 
ing upon  the  validity  of  these  certificates. 

This  brings  us  to  another  point,  and  that  is 
the  responsible  position  of  county  clerks,  as 
presiding  over  the  meeting  of  reeves  and  de- 
puty reeves  composing  the  county  council, 
prior  to  tl^e  election  of  the  warden.  Whether 
or  not  it  is  the  duty  of  clerks  to  examine 
these  certificates  before  allowing  their  holders 
to  take  their  seats  and  vote — and  no  opinion  is 
expressed  by  the  learned  judge  on  this  point 
— it  certainly  is  their  duty  to  act  in  the  pre- 
mises with  the  greatest  care  and  circumspec- 
tion, and  in  doubtful  or  difficult  cases  to 
obtiiin  legal  advice  before  coming  to  a  deci- 
sion, otherwise  they  lay  themselves  open  to 
charges  of  partiality,  whether  truly  or  not 
matters  little  a3  far  as  their  reputation  is  con- 
cerned, and  render  themselves  liable  to  be 
charged  with  the  costs  incident  to  the  appli- 
cation to  set  aside  the  election.      But  no 


order  was  made  in  this  case,  as  the  clerk 
had  not  been  called  upon  to  shew  cause, 
and,  as  was*  remarked  by  the  Chief  Justice, 
was  not  therefore  in  a  position  to  explain  what 
seemed  to  be  inconsistencies  in  his  conduct 
but  which  were  very  probably  capable  of 
explanation.  The  position  of  these  officers  is 
the  more  difficult,  and  their  conduct  more 
liable  to  misinterpretation,  as  they  are,  gener- 
ally the  nominees  of  one  party  in  the  council, 
and  are  liable  to  lose  their  office  if  they  fail  to 
retain  the  good  wishes  of  that  party.  This  is 
an  evil,  not  attributable  to  any  particular  class 
or  body  of  men,  but  necessarily  inherent  in  the 
elective  system  that  prevails  in  this  country. 
This,  however,  opens  up  a  much  wider  field 
for  discussion  than  we  can  enier  into  at  pre- 
sent Our  object  now  is  merely  to  draw 
attention  to  the  case  in  point,  with  reference 
to  the  future  conduct  of  persons  holding  the 
difficult  position  that  we  have  been  speaking  of. 


STAMPS. 

VTq  are  curious  to  learn  what  the  result  of 
the  stamp  system  has  been  in  respect  to  col- 
lections for  the  fee  fund.  In  some  counties 
we  happen  to  know  there  was  great  irregular- 
ity in  the  collection  and  return  of  fees.  In 
these  counties  the  sale  of  stamps  will  repre- 
sent, no  doubt,  a  larger  amount  of  fees ;  while 
in  the  counties  in  which  regular  collections  ^ 
have  been  made,  there  will  be  probably  little 
alteration.  At  first  there  was  some  little 
inconvenience  and  difficulty  in  working  the 
stamp  system;  but  from  every  quarter  we 
learn  that  now  things  go  on  smoothly.  The 
clerks,  however,  still  complain,  and  with  jus- 
tice, we  think,  that  although  they  are  obliged 
to  keep  constantly  on  hand  a  supply  of  sUnnps 
they  are  allowed  very  small  advantage  on 
large  purchases  from  the  county  attorncjrs 
This  ought  not  to  be  so,  for  these  officers  have 
a  standing  credit  as  high  as  §600,  in  pome 
cases,  besides  the  uniform  allowance  of  five 
per  cent,  and  can  well  afford  to  make  an  al- 
lowance when  stamps  are  purchased  in  quan- 
tity, in  connection  with  this  subject  we 
would  mention  that  some  enquiries  have  been 
made  of  us  upon  which  we  would  be  glad  of 
information  from  clerks,  namely,  the  cost  of 
stamp  obliterators,  with  moveable  type  for 
months  and  date.  Will  some  gentleman  who 
has  procured  them  give  us  the  necessary  in- 
formation, and  where  they  are  to  be  bad, 
material,  4  c.  ? 
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EXEMPTION  ACT. 
A  correspondent  asks  us  whether  a  baker's 
bread  cart,  or  a  peddler's  waggon,  horses  and 
harness,  or  a  physician's  gig,  or  a  waggon 
used  by  a  mei  chant  to  send  home  g>K>ds  to 
his  customers,  come  within  the  6th  subsection 
of  the  4th  section  of  the  Exemption  Act  of 
1860. 

The  section  of  the  Act,  reads  as  fol- 
lows :  **  Tools  and  implements  of,  or  chattels 
ordinarily  used  in  the  debtor's  occupation, 
to  the  value  of  sixty  dollars."  It  has  been 
interpreted  by  our  courts  in  a  liberal  manner. 
The  intention  was  doubtless  as  far  as  possible 
to  remove  every  obstacle  in  the  way  of  the 
poor  or  the  unfortunate  man  in  obtaining  an 
honest  livelihood.  As  it  so  happens  it  was 
only  last  Term  that  a  decision  was  given  by 
the  Court  of  Common  Pleas^  in  a  case  of 
Dacidion  v.  Reynolds  directly  in  point.  It 
was  there  held  that  a  horse,  sleigh  and  har- 
ness owned  by  a  farmer,  and  ordinarily  used 
by  him  in  his  occupation  as  a  farmer,  and  not 
exceeding  tho  value  of  sixty  dollars,  were  ex- 
empted from  seizure  under  the  act  referred  to. 


SELECTIONS. 


I  OBSOLETE  LAWS  OP  TRADE. 

The  lawyer,  the  merchant,  and  the  politi- 
I        cian  may  all  learn  something  to  their  advan- 
'        tage  from  an  occasional  review  of  the  old  laws 
I        of  England  in  reference  to  trade  and  com- 
merce.   These  laws  were  to  a  great  extent 
adopted  in  this  country  under  the  colonial 
system,   and  although    now   happily    either 
,        repealed  or  obsolete,  yet  as  there  are  persons 
I        who  have  some  faith  in  the  system  of  cheapcn- 
I        ing  prices  by  statute,  they  will  do  well  to  study 
the  effect  of  such  laws  in  the  past     If  the 
world  was  indeed  better  off  in  the  sixteenth 
and  seventeenth  centuries  than  it  is  now,  laws 
regulating  prices  may  be  defensible.     But  if 
tile  laboring  man  gets  more  food  and  better 
house-room  by  his  day's  work  now  than  he 
did  then,  if  society  is  upon  the  average  better 
educated,  more  moral,  and  more  comfortable 
now  than  it  was  two  hundred  years  ago,  no 
sensible  student  of  the  past  can  doubt  that  the 
relaxation  of  these  laws  has  had  a  large  share 
in  producing  this  effect 

*' Forestalling,"  which  was  defined  by  the 
statute  5  and  6  Edward  VI.  c.  14,  as  the  pur- 
chase of  goods  while  on  their  way  to  a  market 
or  port,  was  a  grevious  offence,  even  at  com- 
mon law  (3  Inst,  195).  By  statute  a  fore- 
staller  forfeited  the  goods  bought,  and  for  the 
first  offence  was  punished  by  two  months'  im- 
prisonment ;  for  tho  third,  was  deprived  of  all 


his  goods,  pilloried,  and  im^jrisoncd  during  the 
king's  pleasure. 

*'  Regrating"  was  the  purchase  of  provisions 
at  a  market,  with  intent  to  resell  in  the  same 
or  a  neighboring  market  This  offence  was, 
by  the  same  statute,  punishable  in  like  man- 
ner. And  if  cattle  were  purchased  while  liv- 
ing, it  was  a  penal  offence  to  resell  them  in  less 
than  five  weeks,  during  which  time  they  must 
be  kept  on  the  buyer's  own  ground. 

**  Ingrossing"  was  the  purchase  of  grain, 
butter,  rai?at,  fisli,  &c,,  with  intent  to  sell  again 
(5  and  6  Edw.  VI.,  c.  14),  otherwise,  than  in 
regular  course  of  retail  bu.siness.  It  wa^,  in 
short,  precisely  what  we  now  call  speculating 
for  a  rise  in  provi.sions.  This  was  punisliable 
in  the  same  manner  as  forestalling. 

That  these  statutes  were  not  a  dead  letter, 
plainly  appears  from  the  cases  turning  upon 
them  in  Rolle's  Hardres'  Bridgman's  and 
Jones'  reports,  which  of  course  represent  the 
merest  fraction  of  the  whole  number  of  prose- 
cutions, which  were  mainly  conducted  before 
justices  of  the  peace. 

These  laws  were  of  course  well  meant 
and  for  a  very  short  time  they  doubtless  kept 
down  the  prices  of  provisions  by  compelling 
farmers  and  other  holders  to  sell  directly  to 
consumers  or  retailers.  But  hy  depriving  pro- 
ducers of  their  readiest  cash  paying  customers, 
such  laws  of  course  discouraged  production, 
and  thus  in  the  long  run  actually  raised  prices. 
For  none  but  speculators  will  buy  the  excess 
of  a  harvest  over  the  wants  of  the  people,  and 
if  they  are  excluded  from  the  market,  the 
farmer  has  no  option  but  to  hold  or  destroy 
his  surplus  crop.  And  in  either  case  he  is 
discouragea  from  planting  as  much  the  next 
season. 

While  the  prices  of  provisions  were  thus 
supposed  to  be  depressed,  in  the  interest  of 
the  poor,  the  Legislature  undertook,  with  more 
success,  to  keep  down  wages.  By  the  statute 
(5  Eliz.  c.  4),  justices  of  the  peace  were  era- 
powered  to  fix  tho  wages  of  agricultural 
laborers,  and  to  compel  all  manner  of  work- 
men to  serve  in  harvest  time.  Laborers  were 
required  to  work  from  5  a.  m.,  until  7  or  8 
p.  M.,  but  were  allowed  two  hours  and  a  half 
for  meals.  Of  course,  workmen  had  no  po\/ 
er  to  escape  from  the  operation  of  these  laws. 
To  guard  against  the  little  chance  which  they 
might  have  of  improving  their  condition,  they 
were  not  allowed  to  travel  out  of  their  couijl>\ 
without  a  certilicate  from  a  clergyman  mid 
churchwarden,  which  none  but  the  servile  and 
obsequious  could  get. 

These  are  but  specimens  of  a  multitude  of 
laws  which  undertook  the  regulation  of  trade. 
The  only  point  in  which  they  have  permanent- 
ly succeeded  has  been  in  keeping  down  the 
agricultural  laborers  of  England,  and  in  per- 
petuating great  inequalities  between  the  wages 
paid  in  different  counties.  For  a  long  time 
they  depressed  the  manufactures  of  the  coun- 
try, while  intended  to  encourage  them,  but 
this  evil  has  been  done  away.     It  is  to  bo 
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hoped  that  no  repitition  of  such  follies  will 
ever  be  witnessed  in  this  age. — Nevo  York 
Tratueript, 


THE  ZiAW  &  PRACTICE  OF  THE 
DIVISION  COUETS. 

(CbneifUMd/rom  Vol  l^pagtV^.) 

'TDke  ITnglish  decisions  have  been  followed 
''  by  <oAr  own  Courts  in  questions  arising  on 
this  section  (sec.  71)  as  to  ^Uhe  cause  of  ac- 
ion*,**  and  where  it  arises,  the  construction  in 
B&ftkwdek  V.  Walton,  15  C.  B.  501,  and  Eer- 
ncmanv.  Smith,  10  Ex.  659,  has  been  expressly 
adopted. 

In.jK^  Co,  Judge  of  Brant — Watt  v,  Yan 
Et&ry  anA<2/nother,  23  U.C.Q.B.196,  arule  waa 
obtained  fer  a  prohibition  on  the  ground  that 
the  cause  ^  action  in  the  whole  or  in  part 
arose  in  Gederich.  The  facts  were  these : — 
The  defendants*  agent  made  a  contract  with 
Watt  at  firaatford  in  the  county  of  Brant  that 
the  defendaDts  should  deliver  so  many  barrels 
of  fish  in  good  condition  to  Watt  at  the  rail- 
way statiea  at  Goderich  in  the  county  of 
Huron,  and  the  fish  were  so  delivered,  but  in 
an  unsound  and  worthless  condition.  Watt 
brought  his  action  in  the  county  of  Brant  for 
damages  for  breach  of  the  contract  The 
defendants  resided  and  carried  on  business  in 
Goderich,  in  the  county  of  Huron.  It  was 
held  by  the  Court  that  the  whole  cause  of 
action  did  not  arise  at  Brantford,  and  that 
therefore  the  County  Judge  of  Brant  had  not 
jurisdiction. 

*'  The  words  came  of  action,^'*  said  Draper, 
C.  J.,  in  delivering  thejudgoientof  the  Court, 
**  have,  in  the  English  County  Court  Act,  been 
repeatedly  determined  in  England  to  mean  the 
whole  cause  of  action :  in  other  words,  what- 
ever the  plaintiff  must  prove  to  entitle  him  to 
recover.  Now,  what  is  the  cause  of  action  in 
this  case?  Not  the  contract  only,  but  the 
contract  and  the  breach,  for  whish  the  plain- 
tiff claims  damages.  The  first  was  made  at 
Brantford,  but  the  fish  were  to  be  and  were 
delivered  to  the  plaintiff  at  the  railway  sta- 
tion at  Goderich.  The  breach  of  contract 
alleged  is,  that  the  fish  there  delivered  were 
unsound,  &c.,  and  if  true,  this  breach  occurred 
at  the  place  of  delivery  stipulated  for  by  the 
contract  The  cause  of  action  therefore  arose 
partly  at  Brantford  and  partly  at  Goderich, 
and  the  plaintiff  must  bring  his  action  accord- 
ing to  the  second  alternative*' — ^namely,  in 
the  division  where  the  defendants  reside. 


In  He  County  Judge  of  LambUm — Kempy, 
Owen,  14  U«  C.  C.  P.  432,  the  facts  were 
these : 

The  defendant  resided  in  (Goderich  in  the 
county  of  Huron.  A  verbal  bargain  was 
made  there  between  the  plaintiff  and  defen* 
dant  for  the  delivery  by  the  plaintiff  of  a 
quantity  of  coal  oil  to  the  defendant  at  Wyo- 
ming, in  the  county  of  Lambton ;  the  oil  was 
delivered  at  Wyoming,  and  the  action  was 
brought  in  the  First  Division  Court  of  Lamb- 
ton.  The  judge  below  determined  that  the 
cause  of  action  did  arise  in  the  county  of 
Lambton ;  bat  the  Court  held  '^  that  the  cause 
of  action  did  not  arise,  that  is  did  not  wholly 
arise  at  Wyoming,  but  partly  at  Goderich  and 
partly  at  Wyoming,"  and  that  therefore  the 
judge  of  Lambton  had  no  jurisdiction. 

Jurisdiction  under  this  branch  of  the  71  st 
section,  it  may  be  observed,  is  dependent 
wholly  on  the  cause  of  action  having  aruen 
in  the  Court  Division  in  which  the  suit  is 
entered,  the  section  expressly  providing  that 
the  suit  4nay  be  so  entered  and  tried  notwith- 
standing the  defendant  or  defendants  may  at 
the  time  reside  in  a  county  or  division,  or 
counties  or  divisions  different  from  the  one  in 
which  the  cause  of  action  arose.  This  varies 
materially  the  general  rule  applicable  to  in- 
ferior tribunals,  and  gives  a  Division  Court 
held  for  the  division  in  which  the  cause  of 
action  arose  jurisdiction  over  the  subject  mat- 
ter irrespective  of  the  residence  of  the  defen- 
dant, if  in  any  part  of  Upper  Canada.  To 
give  effect  to  this,  section  73  provides  for  the 
transmission  of  summonses  for  service  to  the 
clerk  of  any  other  Division  Court  in  Upper 
Canada  within  the  limits  of  which  the  defen- 
dant may  reside ;  and  section  76  provides  for 
an  extended  period  of  service,  before  return 
day,  according  to  the  assumed  distance,  that 
is  to  say  of  fifteen  days,  in  case  none  of  the 
defendants  reside  in  the  county  in  which  the 
action  is  brought,  but  one  of  them  resides  in 
an  adjoining  county ;  and  of  twenty  days,  in 
case  none  of  the  defendants  reside  either  in 
the  home  or  an  adjoining  county.  And  this 
rule  applies  also  to  cases  brought  within  the 
section  by  reason  of  any  of  the  defendants 
residing  or  carrying  on  business  within  the 
division. 

That  portion  of  the  enactment  is  now  to  be 
considered,  for,  as  already  stated,  under  sec. 
71  a  suit  cognizable  in  a  Division  Court  maj 
be  enter<;d  and  tried, 
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(B)  In  the  Court  holden  for  the  Division 

(1)  In  which  the  defendants  or  any  one  of 

the  defendants  resides  or 

(2)  Carries  on  business  at  the  time  the  ac- 

tion is  brought 

(1)  In  which  the  defendant  resides:^ 
There  are  a  number  of  cases  beaiing  on  the 
subject  and  applicable  to  the  construction  of 
the  term  here  used :  to  these  it  is  proposed  to 
make  brief  reference.  The  term  "  residence  " 
is  gjnonymous  with  the  terms  **  place  of 
abode,**  or  "  dwelling."  It  means  a  domicile 
or  home.  A  dwelling  is  constituted  by  actual 
occupancy  coupled  with  the  intention  to  give 
tile  character  of  permanence  to  such  occu- 
pancy (See  B,  V.  Thompson^  2  Leach,  771  ; 
Lamhe  y.  Smythe,  15  L.  J.  Ex.  287).  In  the 
words  of  Story,  that  place  is  the  domicile  of  a 
person  in  which  his  habitation  is  fixed  with- 
out any  intention  of  removing  therefrom  (Con- 
flict of  Laws,  sec.  ^3).  And  domicile  is 
equiTalent  to  home  or  the  place  in  which  a 
man  dwells.  Indeed  a  person*s  residence  (as 
used  in  2  Wm.  IV.,  c.  45,  sec.  9)  was  said  by 
Erie,  C.  J.,  to  mean  the  same  as  his  home  (7 
M.  k  G.  1).  A  man's  dwelling  or  residence 
i&primd  facie  the  place  where  his  wife  and 
family  reside,  and  if  he  has  a  family  dwelling 
in  one  place,  and  he  occupy  a  house  and  occa- 
sionally sleep  in  another,  he  will  not  be  a 
resident  in  the  latter  place,  for  his  residence 
is  his  domicile,  and  his  domicile  is  his  home, 
and  his  home  is  where  his  family  reside 
(Story's  Conflict  of  Laws,  sec.  63;  Rex  t* 
Duhe  of  Richmond,  6  T.  R.  660 ;  and  see 
Reg.  ex  rel  Taylor  v.  Cassar,  11  U.  C.  Q.  B. 
461 ;  Reg.  ex  rel.  Forward  t.  Bartels,  7  U.  C. 
C.  P.  533). 

Where  a  party  had  a  shop  or  warehouse 
with  a  private  parlour  in  which  he  passed  all 
the  day,  taking  his  meals  and  entertaining  his 
iriends  there,  but  neither  he  nor  his  servants 
sleeping  there,  this  was  held  by  all  the  judges 
as  not  sufBcient  to  constitute  it  his  dwelling 
house  (or  place  of  residence)  {Reg  v.  Martin^ 
1  R.  &  R  108). 

Where  a  man  only  moved  his  goods  into  a 
house  with  an  intent  to  dwell  there,  It  is  not 
his  dwelling  house  [Reg.  v.  Thompson,  2  Lea. 
771 ;  In  re  Harris,  lb.  701).  And  it  is  not 
even  necessary  that  either  the  party  himself 
or  his  servants  should  be  sleeping  in  any 
given  place  at  that  particular  time  in  which  it 
.  is  sought  to  make  him  out  as  dwelling  there, 
for  if  one  has  two  houses,  and  at  one  time 


lives  in  one  and  at  another  in  another,  yet  in 
his  absence  the  empty  house  is  still  his  dwel- 
ling house,  or  he  may  be  said  to  dwell  there 
though  no  one  be  in  it  (Hale  P.  C.  656).  So 
though  a  barrister  leave  his  chambers,  or, 
semble,  the  student  of  a  college  his  rooms 
during  the  vacation,  in  which  he  resides  du' 
ring  term  time,  it  will  be  his  dwelling  house, 
or  he  will  be  considered  as  dwelling  there  if 
the  party  on  leaving  them  had  an  intention  of 
returning.  {lb.)  So  if  a  man  leave  his  house 
empty  and  locked  up  while  he  goes  a  journey, 
as  for  a  month,  with  ai  intention  of  returning, 
the  house  will  still  be  his  dwelling  house 
{Reg,  V.  Murray,  2  East  P.  C.  496). 

When  the  claimant  for  a  vote  (under  the 
Reform  Act)  as  one  "residing,"  &c.,  follows 
his  occupation  as  a  wine  merchant  at  G., 
where  he  had  for  many  years  occupied  a 
house  in  which  he  carried  on  his  business 
and  kept  his  family  and  a  domestic  servant, 
but  had  a  bedroom  in  T.  in  the  house  of  a 
friend,  which  he  rented  with  a  closet,  for  wine 
samples,  and  only  slept  there  about  eighteen 
or  twenty  times  in  the  year  on  occasion  of  his 
coming  to  T.  on  business,  and  once  took  a 
meal  there,  it  was  held  he  did  not  reside  there, 
and  that  there  was  no  residence  in  fact  (  White- 
horn,  appellant  v.  Thomas,  respondent,  7  M. 
&  G.  1).  If  there  be  an  actual  dwelling  with 
an  intention  of  continuing  it  for  an  indefinite 
period,  even  for  a  short  time,  it  would  seem 
to  be  a  residence  within  the  meaning  of  the 
section.  In  King  v.  Sargent,  6  T.  R.  467, 
it  was  held  that  though  a  party  had  only 
slept  in  a  house  for  two  or  three  nights  before 
the  time  in  question,  yet  as  he  had  an  intention 
of  continuing  to  do  so  he  was  a  resident 

The  sort  of  place  in  which  a  party  resides 
aeems  immaterial  provided  that  his  dwelling 
is  there  in  other  respects  (R.  v.  Westwood, 
1  R.  &  R  495 ;  3  Inst.  65 ;  1  Strange,  60 ;  J2. 
V.  Burton  Bradstoch,  Bur.  S.  C.  531). 

Besides  these  decisions  on  analogous  provi- 
sions, there  are  several  cases  upon  the  clauses 
of  the  English  County  Courts  Act  (9  &  10 
Vic,  c.  95)  which  may  be  said  to  be  directly 
in  point,  the  word  used  being  "  dwelV^  Thus 
where  the  permanent  residence  of  the  plaintiff 
was  at  Inverness  in  Scotland,  but  every  year 
he  came  to  London  on  business,  where  he  took 
lodgings  for  his  business,  and  at  the  time  the 
action  was  brought  he  had  lodgings  in  Golden 
Square,  London,  which  he  occupied  from  March 
to  October.     The  court  held  that  this  did  not 


6— Vol.  II.J 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[January,  1866. 


constitute  a  dvvelHm^  within  sec.  128  of  the 
Act.  **  We  arc  of  oj)inion,"  said  Jew  is,  C.  J., 
"that  under  the  circumstances  the  pkintiff 
did  not  dwell  in  Golden  Square.  Each  case 
must  depend  upon  it.-^  particular  circumstances, 
but  where  a  party  has  n  permanent  place  of 
dwelling  we  do  not  think  he  dttells  in  the 
sen.,e  of  that  word  ar,  used  in  the  statute  at  a 
place  where  he  has  lodjxinjxs  for  a  temporary 
'  purpose  only  "  {}f-'tc  ^<>t!ij  til  v.  Patterson^  11 
C.  B.  7^3  ;  21  L.  J.,  C.  P.  27).  ' 


MAGISTRATES,    MUNICIPAL, 
INSOIiVENCY,   &   oCHOOL  LAW. 

NOTKS  OF  NEW   DFjlSlONS  AND  LEADING 

Falsk  Pretencp^— Intk.ntion  to  defraud  not 

KEG\1IVK0  BY  I.NTKM'IdN  TO  PAY  FuR  GOODS  OB- 
TAINED—Evinr.XCK. — UjH  n  indictnieut  for  ob- 
tuiii'.ng  certain  ch-'/'Us  hy  f.il.ie  pretCLces,  the 
jurj-  found,  enttr  alia,  tlint  the  prisoner,  at  the 
time  he  niatle  the  pretence  i  aud  obtained  the 
cnrrotd,  intended  to  pay  the  prosecutrix  the 
pric*»  of  thfiri,  «lifrfcup"n  it  was  objected  thnt 
tiie  jury  hud  nejutiNcd  the  intention  to  defraud, 
and  that  ho  wa«^  et.tiii^'d  l«i  bo  acquitted. 

7if.\/,  \\[>on  }»  fi>e  settinp  out  the  facts  and 
finding  of  the  j-nv.  that  the  c  )nTiction  was  right. 
—Ii>i/.  V.  :\^;^^'o^,  14  W.  K   63. 


Sale  of  land  for  taxes — Money  paid  under 
Pbotk*<t. — Held,  that  money  paid  to  a  county 
treaburer  aft^r  eale  of  bis  lands,  is,  though  paid 
under  j.rote.st,  money  paid  to  the  use  of  the  pur- 
chii.-t  r  and  !u»t  to  tht*  use  of  the  plaintiff,  so  as 
to  (ntitle  jdHiiuitf  to  m&intain  an  action  for 
money  had  and  rt-ctived.  Appeal  disallowed 
with  costs. — Boulton  v.  York  and  Peel,  Q.  B.,  M 
T.  1865. 

Insolvency.— -Pi. ack  wuerb  assionkb  should 
call  meetings  of  creditors — computation  of 

TIMS  FCR  PUBLlOATleN  OF  NUTICB — WhBRB  NOTICE 

uusT  BE  PUBLISH KD  — Held,  that  the  county  town 
of  the  county,  iu  which  the  assignment  is  filed, 
is  the  place  where  the  assignee  should  call  all 
meetings. 

That  not  less  than  two  weeks  should  intervene 
between  the  firut  publication  of  the  notice  and 
the  day  of  meeting. 

That  the  notice  must  be  published  In  a  news- 
paper at  or  nearest  the  place  where  the  meeting 
is  to  be  held. 

That  all  papers  and  minutes  of  proceedings  in 
insolvency  should  be  forthwith  filed  and  entered 
of  record  in  the  proper  ofSce. — In  re  Atkins,  2 
U.  C.  L.  J.,  N.  S.  26. 


Insolvescy— Composition — Surbtt— FEAUor- 
LENT  Preference  — Where  a  baijkrapt  agreed 
with  bis  creditors  for  payment  of  eight  shil- 
lings iu  the  pound,  to  be  secured'  by  bills  drawn 
on  the  bankrupt  by  a  surety,  and  one  of  the 
creditors  became  surety,  the  bankrupt  ogrec* 
ing,  in  consideration  thereof,  to  pay  him  in  full, 
but  such  agreement  was  not  reci  ted  in  the  ccm- 
position  deed,  nor  made  known  to  the  other 
creditors, 

Held  to  be  a  fraudulent  preference,  arjd  the 
agreement  not  supported. —  Wood  t.  BurWr,  14 
W.  R.  47. 


Insoltbnot  —  Partxership  axd  separate 
debts — Payments. — Where  a  partnership  firm 
becomes  insolvent,  having  partnership  property 
and  partnership  creditors,  anl  also  separate 
property  and  saparate'  creditors,  and  the  part- 
ners<hip  creditors  exhaust  the  partnership  pro- 
perty, the  separate  creditors  have  a  priority  cf 
right  to  receive  an  equal  percentage  of  their 
claims  out  of  the  separate  estates,  and.ifauy thing 
remains  it  is  to  be  dihtributed  amongst  both 
classes  of  creditors  pari  passu. — Xorthem  Bank 
of  'Kentucky  v.  Keizer,  6  Am.  Law  Ueg.  N  S.,  75. 


SIMPLE  CONTRACTS  &  APPAIBS 
OP  EVERY  DAY  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 
Libel — Newspaper — Matter  of  Public  In- 
terest.— The  conduct  of  public  wors-hip  by  a 
clergyman,  and  the  use«<  to  which  he  p»U9  his 
church  and  vestry,  are  lawful  subjects  of  public 
comment,  so  tC&  to  excuse,  under  the  plea  of 
not  guilty,  the  publication  of  matter  otherwise 
libellous.— ^eUy  y^  Tinling,  14  W.  R.  61. 


Liability  op  Husband  for  Mbdical  Attend- 
ANOB  ON,  AND  Nbcbssaribs  FOR  WiPB. — Where  a 
wife  is  turned  out  of  the  house  by  her  bubband 
without  necessaries,  and  without  the  means  of 
procuring  them,  it  is  a  presumption  of  law,  inca- 
pable of  being  rebutted,  that  she  has  authority  to 
pledge  his  credit  for  necessaries  suitable  to  her 
station.  Where  a  husband  and  wife  are  cohabi- 
ting, it  is  a  presumption  of  fact  that  she  is  bis 
agent  for  ordering  articles  supplied  to  their  es' 
tablishment,  which  are  suitable  to  the  station 
which  he  allows  her  to  assume;  but,  if  they  be 
unsuitable  to  that  station,  a  presumption  arises 
that  she  was  not  bis  agent  to  pledge  his  credit 
for  them.  It  is  for  the  husband,  and  not  the 
Jury,  to  fix  the  standard  of  living  for  bis  family. 
Harrison  v.  Grady,  14  W.  U.  189. 
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RiPAEiAjr  Pbop&ibtob — Rights  of  Public. — 
ETcry  one  who  bnya  property  upon  a  navigable 
stream,  pnrchaaes  snhject  to  the  riparian  rights 
of  the  commonwealth  to  regulate  and  improte 
it  for  the  bcnafit  of  all  her  citizens.  If,  there- 
fore, be  chooses  to  place  his  mills  or  his  works, 
for  the  qualified  use  which  he  may  make  of  the 
water,  within  the  limits  or  influence  of  high 
water,  he  does  so  at  his  own  risk,  and  cannot 
complain  when  the  commonwealth,  for  the  pur- 
pose of  improrement,  chooses  to  maintain  the 
water  of  the  stream  at  a  given  height  within  its 
cbftnnel. — McKeen  ▼.  Delaware  Division  Canal 
Compare,  Phil.  Leg.  Intel. 

Railroad  Law—Neglioenob.— The  violation. 
by  a  passenger,  of  a  rule  of  the  railroad  com- 
pany of  which  he  had  no  notice,  is  not  negli- 
gence in  hio^  if  he  conformed  to  it  as  soon  as 
he  had  notice  thereof.  In  an  action  against  a 
railroad  company  for  negligence,  the  burden  o* 
proof  la  on  the  defendant  to  show  that  its  ruleS 
were  brought  to  the  plaintiff's  noiice.— Me Auliffe 
▼.  Eighth  Avenue  R.  Co.,  N.  Y.  Transcrip*. 

Loss  OP  Passekgbb's  LraoAOB.— A  railway 
ccmpaoy  is  liable  for  the  loss  of  a  pas  enger's 
laggnge,  though  carried  in  the  carriage  in  which 
he  himself  is  travelling. — Le  Couteur  v.  L.  ^  S 
W.R.  W,  Co.,  14  W.  R.  80. 

Deed— Altbbation  aftbb  Exbcctios  — If  a 
deed  which  is  complete  in  form,  with  the  excep- 
tion of  the  omission  of  the  name  of  the  grantee, 
is  in  that  condition  signed  and  sealed,  the  subse- 
quent insertion  of  the  name  of  the  grantee  and 
ibe  change  of  a  qoalified  covenant  into  an  abso- 
lote  one,  in  the  absence  of  the  grantor,  though 
by  his  parol  authority,  will  make  the  deed  in- 
valid as  to  him,  and  no  action  will  lie  against 
him  npon  any  of  the  covenants  therein  contained. 
And  it  is  immaterial  that  such  alterations  are 
made  by  the  co-grantor,  and  that  a  description 
of  the  occupation  of  the  contemplated  grantee 
had  been  inserted  at  the  time  of  such  signing 
and  sealing. — Batford  t.  Pearton,  9  Allen ;  6 
Am.  Law  Reg.  N.  S.  124. 

UPPER  CANADA  BBPOBTS. 

COMMON  PLEAS. 

{BepGrted  5y  S.  J.  TAjncouoBim,  £iq.,  M.A.,  BarrUUr-aU 
JLaw,  Mq^crUr  toUu  Cburt.) 

Feibl  t.  Fbrovsoh  bt  al. 

Magtitrate—Tntpoi^-^h^armaHon — Warrafit^  evidence  of— 
Jcini  tort  -—Evidinee — NoUct  of  adioH — DirecHon  to  jury 
•^Omnol  vtrdtH—JUdrieUon  to  one  count—  Verdict  againti 
1»o  d^aidantt  an  eeparale  oounte. 

(ContUiued  from  Vol.  I.,  pw  189.) 


There  was  no  evidence  of  any  joint  not  by 
both  the  defendants.  Fergueon  canuot  be  liable 
for  anything  that  took  place  after  the  mnkinir  of 
the  warrant;  nor  for  the  arrest,  because  that 
took  place  under  the  backing  by  MouUou  in  the 
county  of  Leeds  ;  nor  for  the  plaintiff  having 
been  sent  by  Moulton  up  to  Kingston.  Mimlton 
did  take  and  could  tnke  these  depositions,  ntid 
adjudicate  upon  the  charge  himself:  Con.  Stats. 
for  Canada,  c.  102,  sees.  47 — 48.  Nor  can  he 
be  liable  for  refusing  to  accept  of  the  pLitntilF 
and  to  try  the  ca.«?e  in  Kingston,  and  for  tiie 
plaintiff's  being  conveyed  back  to  Moulton  iu 
Leeds. 

The  question  of  malice  should  not  have  b'^en 
left  to  the  jury  under  the  count  in  tre'^paj-n,  al- 
though it  might  properly  have  been  left  to  them 
in  the  count  on  case;  and  this  shews  the  oVj«c- 
tion  to  the  joinder  of  these  counts,  for  the  pl:iin- 
tiff  was  making  a  cause  of  action  upon  oim 
count,  while  he  was  going  to  the  jury  for  dam- 
ages upon  the  other  count.  The  plaintiff  sb^tild 
have  been  nonsuited :  Con.  Stats  U.  C.  c.  12*5, 
8.  16;    Warner  v.  Gouinlock,  21  U.  C  Q.  C.  *2»*0. 

If  he  gave  evidence  of  malice  he  should  hnvo 
boen  confined  to  the  count  in  case  only;  unr 
should  it  have  been  left  to  the  jury  to  say  whet)  er 
there  had  been  an  information  in  fact  or  not,  and 
to  infer  malice  if  there  had  not  been,  for  the 
warrant  recited  there  had  been  an  iufgrmation, 
and  it  was  not  competent  to  the  plaintiff  to  coii- 
tradict  it  after  he  had  put  it  in  evidence  as^  part 
of  his  case.  The  notice  to  produce,  also,  which 
he  served,  called  for  the  production  of  tlie  iufor- 
mation,  and  he  could  not  be  permitted  to  call 
for  the  information,  and  then  to  assert  there  wms 
not  one. 

The  venue  should  have  been  laid  in  Frontenac 
and  not  in  the  county  of  Leeds. 

A.  WiLsoif,  J.,  delivered  the  judgment  of  trio 
court. 

The  first  part  of  the  rule  raises  the  queHtion.^, 
whether  the  defendant  Ferguson  was  entltloi  to 
notice  of  action;  and,  if  he  was,  then,  whctlM^i- 
the  notice,  which  was  served  upon  him,  >vn4 
suffioient 

It  is  contended  he  was  not  entitled  to  tUe 
notice : 

1st  Because  be  acted  without  bavin },r  tak(>n 
any  information,  or  having  had  any  charge  maiie 
before  him  against  the  plaintiff;  and 

2nd.  Because  he  made  and  issued  his  warrarit 
to  arrest  the  plaintiff  in  the  city  of  Klognton,  iu 
which  place  he  was  not  a  magistrate. 

By  the  Consolidated  Statutes  for  Canada,  (c. 
102,  8.  8,)  it  is  enacted,  that  *'in  all  caf^t's, 
when  a  charge  or  complaint  for  an  indictable 
offence  is  made  before  any  Justice  of  the  Peace, 
if  it  be  intended  to  Issue  a  warrant  in  the  fii  hc 
instance  against  the  party  charged,  an  informa- 
tion and  complaint  thereof  in  writing,  on  the 
oath  or  affirmation  of  the  informant,  or  of  some 
witness  in  that  behalf,  Bhall  be  laid  before  such 
justice." 

There  shoald  have  been  a  charge  or  complaint 
made  before  the  warrant  issued,  and  it  should 
have  been  in  writing. 

The  only  evidence  of  there  having  been  a 
charge  made  to  justify  the  issuing  of  the  war- 
rant, is  the  recital  of  it  in  the  warrant  itself, 
which  Btates  that,  "whereas  John  Friel  aiid 
Benjamin  Friel,  of  the  township  of  Leeds,  in  the 
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county  of  Leeds,  have  this  day  been  charged  upon 
oath  before  the  uDdersigDed,  one  of  Her  Majes- 
ty's Justices  of  the  Peace  in  and  for  the  said 
united  counties,"  referring  to  the  united  counties 
of  Frontenao  and  Lennox  and  Addington,  in  the 
marf^in  of  the  warrant.  If  this  statement  be 
concIuaiTe,  because  the  warrant  was  put  in  by 
the  plaintiff  as  part  of  his  ease,  then  it  is  need- 
less to  go  further  with  this  part  of  the  case,  be- 
c.iuse  the  plaintiff's  objection  that  there  was  no 
charge  in  fact  made,  wiil  bare  been  repelled. 

That  it  is  evidence  for  the  defendant  is  no 
doubt  correct:  Haylock  y.  Sparke  (1  E.  &  B. 
471)  ;  but  how  can  it  be  said  to  be  eonelusive 
cTidence  of  the  truth  of  the  fact  ?  That  would 
be  to  make  the  very  ground  of  complaint  against 
the  magistrate  a  full  and  sufficient  justification 
for  his  misconduct,  and  for  die  injury  he  had 
done  to  the  plaintiff.  The  plaintiff's  asserUon 
IB,  that  the  warrant  is  false  in  fact;  and  the 
cefendants'  answer  is,  that  although  it  be  so,  the 
plaintiff  is  not  to  be  allowed  to  say  so.  This 
would  be  to  carry  the  doctrine  of  estoppel  to  an 
alarming  extent,  if  a  warrant,  which  is  not  an 
adjudication  ^r  conviction,  but  a  mere  personal 
order  of  the  magistrate  to  arrest  the  plaintiff, 
drawn  up  by  himself,  and  upon  his  own  indiyi- 
dual  responsibility,  were  to  draw  along  with  it 
the  same  incontroTertible  tc rity  which  a  record 
does,  so  Hong  as  it  remains  unimpeached. 

Mo  authority  was  cited  for  this  position,  and 
we  can  find  none  for  it ;  and  we  think  the  law  is* 
quite  faTourable  enough  for  the  magistrate,  by 
luaking  it  evidence,  thatis, />nm<i/act>eTidenee, 
for  him,  and  leaving  it  for  the  plaintiff  to  repel, 
if  he  can,  this  primd  facie  case. 

In  Leary  v.  Painck  (16  Q.  B.  272),  where  the 
conviction  had  been  quashed,  and  did  not  recite 
that  the  magistrates  had  awarded  costs,  but  they 
isBued  a  distress  warrant,  ^hich  recited  that 
they  had  adjudicated  upon  them.  Lord  Campbell, 
C.  J.,  asked,  ••  Was  there  any  evidence  that  the 
justices  did  in  fact  ascertain  tlie  amount  of  the 
costs*  except  the  recital  in  the  distress  warrant?" 
And  be  afterwards  said :  «<  The  distress  warrant 
recited  an  ac^udioation  to  pay  costs,  but  that 
was  contrary  to  the  fact.  The  imprisonment 
and  warrant  and  seixure  are  all  defended  on  the 
ground  that  there  was  an  adjudication  to  pay 
costa  ;  and  as  there  was  no  such  adjudication,  I 
think  it  is  an  illegal  warrant,  and  that  the  im- 
prisonment was  wrongful,  and  the  seizure  of  the 
goods  an  excess  of  jurisdiction." 

Tbe  distress  warrant,  in  that  ease,  was  entitled 
to  as  much  faith  and  credit  as  the  warrant  in  the 
present  action  :  the  one  waa  not  only  tested  by 
the  conviction,  but  by  the  actual  fact,  spartfrom 
th«  conviction,  whether  such  an  a^jgfdioation  had 
or  had  not  been  made ;  and  the  prment  warrant 
can  be  tested,  also,  by  tbe  alleged  Information, 
if  there  be  one,  or  by  the  absence  of  one,  if  it 
be  shown  that  there  waa  not  one  in  fact. 

We  think  the  plaintiff  had  the  right  in  law  to 
show  there  was  no  such  charge  made  before  the 
defendant  Ferguson,  as  he  had  represented  in  his 
warrant ;  and  we  think  it  waa  proved,  by  reason- 
able evidence,  at  the  trial,  that  no  charge  of  any 
kind,  verbal  or  in  writing,  on  oath  or  without 
oath,  had  ever  been  made  to  the  magistrate,  as 
he  has  described  in  his  warrant 

Then,  a^  to  the  effect  of  acting  without  an  in- 
formation upon  oath. 


It  appears  that  the  law  always  required  there 
thonld  bean  information:  Sexj,  Fuller  (I  Ld. 
Bay.  609) ;  and  that  in  atrict  form  it  should  have 
been  in  writing:  Brookshaw  v.  Hopkiiu  (Lofft 
240).  In  Rex  v.  Bimit  (1  Moo.  &  Bob.  160)  it 
was  decided  by  Lord  Tenterden,  C.  J.,  that 
magistrates  had  no  right  to  detain  a  known  per- 
son to  answer  a  charge  of  misdemeanour  ver- 
bally intimated  to  them,  bat  withoat  m  regular 
information  before  them  in  their  capacity  of 
magistrates,  that  they  may  be  able  to  judge 
whether  it  charges  any  offence  to  whiob  the  party 
ought  to  answer. 

In  the  King  t.  Wheaiman,  (Dongl.  346,)  Lord 
Mansfield,  G.  J.,  said,  '*  The  defendant  can  be 
convicted  only  of  the  charge  in  the  information, 
and  that  must  be  sufficient  to  support  the  con- 
viction;"  and  Ashurst,  J.,  added,  "The  evi- 
dence must  prove,  bat  cannot  supply  any  defects 
in  the  information." 

In  Baxter  v.  Carew,  (8  B.  &  C.  649.)  it  was 
ruled  that  magistrates  were  not  obliged  to  take 
an  information  upon  oath,  when  Ui«  atatote  did 
not  require  they  shonld  do  so. 

In  Reg  v,  Millard,  (17  Jur.  400,)  Parke,  B., 
said,  **  No  magistrate  can  proceed  without  ao 
information ;  but  unless  the  statute  require  that 
the  information  should  be  in  writing,  or  on  oath, 
it  need  not  be  bo." 

In  CaudU  v.  Ferguaon,  (I  Q..  B.  889,)  where 
the  clerk  of  the  magistrate  had  taken  the  infor- 
mation in  the  absence  of  the  magistrate,  and  the 
warrant  to  arrest  did  not  recite  any  information, 
Lord  Denman,  0.  J.,  said,  <'The  warrant  is 
clearly  insufficient :  it  does  not  state  any  infor- 
mation on  oath :  the  magistrate's  jarisdiction 
depends  not  on  jurisdiction  over  the  subject  mat- 
ter, but  over  the  indlridual  arrested:  to  give  him 
that  jurisdiction,  there  sbould^aTO  been  an  in- 
formation properly  l^d." 

Coleridge,  J.«  said :  '*  It  is  trae  that  a  magis- 
trate has  jurisdiction  over  the  offenoe  in  the 
abstract ;  but  to  give  him  jurisdiction  in  asj 
particulat  case,  it  mast  be  shown  there  vras  a 
proper  charge  upon  oath  in  that  ease.  A  mas, 
beoanse  he  is  a  magistrate,  has  no  right  to  order 
another  to  be  taken  for  an  offence  over  which  be 
has  jurisdiction,  without  a  charge  regularly 
made.  The  warrant  does  not  state  a  charge,  and 
the  facts,  independant  of  the  warrant,  do  not 
shew  such  a  charge  on  oath  as  justifies  tbe 
defendant." 

See  also  The  Queen  v.  Tlie  Juatieei  of  Buchng- 
hamehire,  (8  Q.  B.  807) ;  Uayloek  v.  Sparket  (1 
£.  &  B.  485) ;  1  Wm.  Sauod.  262,  note  (I)  ;  and 
Cr^pi  V.  Durden  (1  Smith's  L.  C.  in  the  notes.) 

These  declarations  of  the  law,  coupled  with 
the  positive  provisions  of  the  statute,  that  an  in- 
formation -in  writing  and  on  oath  ehdU  be  laid 
before  the  magistrate,  leave  no  doubt  that  it  was 
not  only  the  duty  of  the  defendant  Ferguson,  but 
that  he  had  not  authority  to  issue  his  warrant 
for  the  arrest  of  the  plaintiff,  without  such  in- 
fornuition  having  been  first  made  to  him. 

The  direction  which  the  judge  ought  to  give 
to  the  jury  in  an  action  against  a  justice,  would 
be  and  should  be  to  this  effect,  whether  Ferguson 
honestly  believed  he  was  acting  in  the  execution 
of  his  duty,  as  a  magistrate,  with  respect  to  any 
matter  within  bis  jarisdiction — (see  U.  C.  Act, 
ch.  126,  sec.  1) ;  or  whether  be  honestfy  believ- 
ed he  was  acting  In  the  execution  of  his  office, 
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(b.  9);  or,  as  it  is  put  in  RohtrU  ▼.  Orchard, 
(2  H.  &  C.  769,  in  the  Ezch.  Ch.)  following  the 
direction  in  Hermann  ▼.  TenetehaU,  (18  C.  B.  N. 

5.  392,)  whether  Ferguson  honestly  belloTed  in 
the  existence  of  those  facts  which,  if  they  had 
existed,  would  baTe  afforded  a  justification  under 
the  statute,  and  honestly  intended  to  put  the  law 
in  force. 

This  was  the  proper  direction  to  be  given  to 
thejary:  Booth  y.  Cine,  (10  C.  B.  827);  Cox 
T.  Sad,  (18  Q.  B.  558) ;  Sead  t.  Coker,  (18  0. 

6.  850) ;  Beath  t.  Brewer,  (15  G.  B.  N.  8.  808). 
Whether  the  defendant  had  reasonable  ground 
fcr  that  belief,' that  is,  whether  he  judged  reason- 
ablj  or  not,  is  a  subordinate  question,  an  in- 
gredient in  enabling  the  court  to  arriTe  ata  con- 
closion  as  to  his  bona  fidee  ;  for  when  the  ques- 
tion is  whether  a  man  has  or  has  not  acted 
hnd  fide,  the  reasonableness  of  the  ground  of 
belief  may  be  fit  to  be  oonndered ;  and  a  party 
is  eptitled  to  notice  of  action,  proTided  he  has 
acted  bond  fide  in  the  belief  that  he  is  pursuing 
the  statute,  even  although  there  may  be  no 
reasonable  foundation  for  such  belief:  per 
Uaale,  J.,  (18  C.  B.  868.) 

In  the  case  last  mentioned,  where  an  omnibus 
proprietor  wrote  upon  the  driYcr's  license,  that 
he  had  discharged  the  plaintiff  from  his  employ 
for  damaging  his  cab  and  not  bringing  home 
money,  but  the  Statute,  (6  &  7  Vie.  ch.  86,  sees. 
21-24)  did  not  confer  this  power  upon  the  pro- 
prietor, but  only  on  a  magistrate,  upon  the 
driver  being  properly  brought  before  him,  and 
an  action  was  brought  by  the  drirer  against  the 
proprietor  for  defacing  the  license  ami  writing 
defamatory  matter  upon  it,  the  court  held  that 
the  proprietor  was  not  entitled  to  notice  of  action 
under  that  statute.  Erie,  G.  J.,  said :  *•  Can  it 
be  said  that  the  defendant  could  honestly  believe 
that  he  was  acting  under  the  authority  of  this 
eection?  The  defendant  could  not  honestly 
believe  he  was  a  magistrate,  or  that  he  could  be 
justified  in  acting  as  a  judge  in  his  own  ease. 
There  was  no  pretence  for  saying  that  he  was 
acting,  or  could  for  a  moment  suppose  he  was 
acting,  under  the  authority  of  the  statute." 

Now,  by  considering  the  necessity  there  was 
that  there  should  have  been  an  information  in 
writing  and  under  oath  laid  before  the  magis- 
trate to  confer  upon  him  jurisdiction  to  issue  his 
warrant  for  the  arrest  of  the  plaintiff,  and  by 
coosidering  the  nature  of  the  direction  which  the 
jadge  ought  to  gi? e  to  the  jury  in  such  a  case, 
we  shall  be  able  to  determine  whether  the 
defendant  Ferguson  was  entitled  to  notice  of 
action  or  not 

Can  it  be  said,  as  Erie,  G.  J  ,  expressed  him- 
aelf  in  the  last  case,  that  Ferguson  could  him- 
self believe  he  was  acting  under  the  authority  of 
the  statute  in  the  execuUon  of  his  ofiloe  or  duty, 
bj  issning  the  warrant  to  arrest  the  plaintiff, 
without  any  charge  or  complaint  of  any  kind, 
mbal  or  otherwise,  having  been  first  made 
tgainst  the  plaintiff?  And  I  think  we  may  also 
^d,  as  was  s^d  4n  the  same  case,  there  was  no 
pretence  for  saying  that  he  was  acting,  or  could 
for  a  tnomeot  suppose  he  was  acting,  under  the 
authority  of  the  statute.  He  acted  in  a  manner 
which  the  statute  under  no  circumstances  could 
justify;  this  was  to  "  exceed  his  jurisdiction  :" 
Rett  Y  Parkmeon  (20  L.  J.  Mag.  Ca.  208.) 


The  facts  of  the  case  shew  not  one  single'  cir- 
cumstances to  remove  the  suspicion  that  the 
defendant  was  not  a  stranger  to  the  purpose 
which  Collinson  manifestly  had  in  instigating 
and  promoting  this  criminal  proceeding  against 
the  plaintiff.  There  was  no  evidence  of  bona 
fidee,  nor  room  to  conjecture  it.  There  was 
nothing,  in  fact,  to  leave  to  the  jury  respecting 
it ;  but  if  there  had  been,  no  objection  was  taken 
to  the  mode  in  which  the  learned  judge  left  the 
case  to  the  jury. 

As  we  find  that  Ferguson  was  not  entitled  to 
notice  of  action  on  the  ground  just  stated,  it  is 
unnecessary  to  consider  the  other  reason  advanc- 
ed by  the  plaintiff  why  notice  of  action  was  not 
necessary ;  namely,  that  the  warrant  was  made 
out  of  the  local  jurisdiction  of  the  magistrate. 
The  oases  ot  Partridge  v.  Woodman,  (1  B.  &  G. 
12);  Arnold  v.  Dimtdale,  (2  £.  &  B.  580) ;  and 
Bughet  v.  Buekland,  (15  M.  k  W.  846,)  are 
applicable  to  this  part  of  the  case ;  and  from 
these  cases  it  would  seem,  that,  although 
Ferguson  did  make  the  warrant  without  the 
limits  of  the  county  for  which  he  was  a  magis- 
trate, he  would  not,  therefore,  necessarily  for- 
feit his  right  to  notice  of  action.  And  it  is,  also, 
unnecessary  to  consider  the « sufficiency  of  the 
notice :  the  first  part  of  it  relating  to  the  tres- 
pass seems  to  be  unquestionably  bad,  for  not 
stating  time  and  place. 

As  to  that  branch  of  the  rule  which  relates  to 
the  application  for  a  new  trial,  we  should  first 
dispose  of  such  facts  of  it  which  we  cannot  enter- 
tain. They  are  contained  in  the  2nd,  4th,  6th, 
and  7th  objections  above  stated,  and  we  decline 
to  entertain  them,  because  we  see  or  know  of 
nothing  to  shew  us  that  the  learned  judge,  as  to 
the  4th  objection,  refused  to  receive  any  evi- 
dence which  was  admissible  ;  for  it  could  not  be 
permitted  to  the  defendant  to  prove  the  plaintiff 
guilty  of  any  charge  that  had  never  been  made 
made  against  him,  or  of  which  he  had  never  been 
convicted,  even  if  such  evidence  be  admitted  to 
have  been  tendered  t/n  him ;  or,  as  to  the  6th  and 
7th  objections,  that  he  misdirected  the  jury  in 
the  manner  represented,  and  because,  as  to  all 
the  objections,  we  do  not  find  in  the  notes  of  the 
learned  judge  that  the  defendants,  or  either  of 
them,  took  any  exception  to  the  course  which 
was  pursued  at  the  trial,  or  desired  any  other 
course  to  be  taken.  The  defendants  must,  there- 
fore, be  precluded  from  now  objecting  to  that 
which  they  did  not  object  to  at  the  proper  time 
and  before  the  proper  authority. 

We  may  also  dispose  at  once  of  the  10th 
objeotion  in  the  rule,  as  to  the  venue,  because  it 
is  now  of  no  moment,  as,  according  to  our 
opinion,  Ferguson  was  not  entitied  to  notice  of 
action,  and  Is  not  within  the  protection  of  the 
aot. 

The  other  questions  raised  by  the  remaining 
part  of  the  rule  are  : 

1st  That  in  a  declaration  containing  a  couut 
In  trespass,  and  another  in  case,  the  verdict,  if 
it  be  general  on  both  counts,  Is  contrary  to  law. 
This  is  the  first  objection  of  the  rule. 

2nd.  That  the  evidence  did  not  establish  any 
joint  tort  against  the  defendants,  in  which  they 
could  in  law  be,  or  were,  in  fact,  jointly  liable. 
This,  we  think,  is  the  effect  of  the  third,  fifth 
and  eighth  objections  of  the  rule. 
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8rd.  That  the  evidence  did  not  juatif/  a  ver- 
dict Against  either  of  the  defendants.  This  is 
the  ninth  objection  of  the  rule. 

Then  as  to  the  first  of  these  three  objections, 
that  ft  general  verdict  is  bad  in  law,  when  a 
count  in  trespass  and  in  case  are  joined  in  the 
same  declaration,  no  authority  was  cited  in  sup- 
port of  it;  and  wo  find  the  contrary  to 'be  the 
law  and  practice.  Some  of  the  oases  cited  in 
the  argument  were  like  the  present,  one  count 
in  treppass  and  the  other  in  case,  and  general 
damages  assessed. 

In  Preston  v.  Pecke,  (1  E.  B.  &  E.  886),  a 
record  was  received  in  evidence  in  which  the  first 
count  was  in  trespass,  the  second  for  the  wrong- 
ful  sale  of  a  distress,  and  the  third  for  distrain- 
ing when  no  rent  was  in  arrear,  and  general 
damages  had  been  assessed ;  and  it  was  held 
that  the  parties  could  shew,  as  a  matter  of  fact, 
how  much  of  the  damages  had  been  assessed  on 
one  count  and  how  much  oo  the  others ;  but  no 
kind  of  exception  was  taken  to  the  legal  effect 
of  the  general  finding  on  all  the  counts. 

As  to  the  second  objection,  we  are  clearly  of 
opinion  against  it :'  we  think  the  evidence  did 
justify  a  verdict  against  both  the  defendants. 

The  chief  objection,  next  to  that  which  was 
taken  to  the  notice,  was  the  3rd, — that  the  evi- 
dence did  not  establish  any  tort  against  the 
defendants  for  which  they  could,  either  inlaw  or 
in  fact,  be  jointly  liable. 

The  evidence  did  establish  that  Collinson  pro- 
cured the  warrant  to  be  isseud  by  his  co-defen- 
dant Ferguson,  and  that  they  both  knew  there 
was  no  complaint  or  charge  made  by  Russel  to 
justify  the  making  of  the  warrant.  The  war-, 
rant  was  given  by  Ferguson  to  Collinson  that 
the  plaintiff  might  be  arrested  upon  it,  and  the 
plaintiff  was  accordingly  arrested,  and  arrested, 
as  it  has  turned  out,  illegally  and  without  any 
colour  of  right ;  yet  this  arrest  would  not  have 
been  made  but  for  Ferguson's  act.  It  is  of  no 
matter  that  this  arrest  took  place  in  the  county 
of  Leeds,  and  under  the  authority  of  another 
magistrate,  by  his  backing  the  warrant;  for  the 
arrest  is,  nevertheless,  wrongful,  not  from  the 
backing,  but  from  the  prior  Illegal  proceedings 
of  the  defendants.  The  backing  was  not  strictly 
the  authority  to  arrest:  it  was  a  proceeding 
which  authorized  the  original  warrant  to  be 
executed  in  the  county  of  Leeds ;  and  for  such 
an  arrest  the  defendant  Ferguson  is  as  much 
responsible,  as  If  it  had  been  made  in  his  own 
county.  It  was  made  by  him  for  the  express 
purpose,  as  the  warrant  shews,  and  the  evidence 
too,  of  its  being  executed,  not  in  his  own  county, 
bat  in  the  county  of  Leeds,  to  authorize  which 
he  knew  that  the  backing  by  ft  magistrate  of 
that  county  would  be  necessary  to  be  made. 

Now,  if  the  person  who  makes  an  illegal  war- 
rant, and  delivers  it  to  another  to  be  executed, 
can  in  law  be  joined  in  an  action  for  the  wrong- 
ful arrest  which  was  made  under  it,  with  the 
person  who  made  the  arrest,  or  who  specially 
procured  it  to  be  made,  this  objection  mast  fail ; 
for  it  specifically  denies  that  this  is  the  law ;  but 
it  is  too  well  established  that  all  are  pmicipals 
in  trespass :  procuring,  commanding,  aiding,  or 
assisting  makes  one  a  trespasser : '  Barker  ▼. 
Braham,  (8  Wils.  877). 

It  is  upon  this  principle  that  the  attorney  and 
olient,  and  landlord  and  bailiff,  and  magistrate 


and  prosecutor,  have  been  so  frequently,  i.nd  can 
be  properly  joined  together,  respectively,  in  the 
one  action. 

We  are  of  the  opinion  that  both  of  the  f}ef*n- 
dants  were,  upon  the  evidence,  rightly  charge^l 
with  the  one  and  the  same  wrongful  act,  tie 
illegal  arrest  of  the  plaintiff  under  the  warrant 
by  which  they  are  both  connected  with  tho 
arrest. 

If  it  had  appeared  by  the  evidence  that  Fergu- 
son was  liable  to  a  particular  measure  of  dam- 
ages on  some  special  ground  personal  to  himself, 
and  that  Collinson  was  liable,  upon  some  other 
ground,  to  a  different  measure  of  damages,  it 
msy  be  that  the  same  general  damages  &h.jQld 
not  have  been  awarded  against  the  two ;  an^l, 
perhaps,  the  jury  should  have  assessed  the  dam- 
ages severally,  according  to  the  degree  of  wrorf 
or  malice  which  was  chargeable  against  e^ch. 
leaving  it  to  the  plaintiff  afterwards  to  deal  with 
such  a  finding  as  he  might  be  advised :  Clark  v. 
Newtamf  (1  Exch.  131);  Gregory  v.  Cottrrt'l, 
(17  Jur.  626,  1  E.  &  B.  860).  The  damages 
rendered  we  think  to  be  quite  applicable  to  h'>th 
the  defendants,  and  that  there  is  no  ground  for 
complaint  in  this  respect 

It  appears  what  Collinson^s  purpose  on  this 
arrest  of  the  plaintiff  was:  it  does  not  cUarlj 
appear  that  Ferguson  had  the  same  purpo^^e: 
and  there  is  no  conclusive  evidence  of  c.mcert 
between  them.  Perhaps,  it  might  have  been  in- 
ferred ;  for  there  was  some  ground  to  suspect  it : 
but  we  think  that,  as  there  was  only  one  cau?e 
of  action,  and  that  that  was  the  trespass,  th« 
plaintiff  ought  to  be  restricted  to  a  verdict  upoo 
the  first  count  only. 

It  is  not  necessary  to  say  whether,  in  an  action 
such  as  this,  one  of  the  defendants  could  have 
been  convicted  on  tho  count  in  trespass,  and  the 
other  on  the  count  in  case.  These  cau.^es  of 
action  may  be  joined  :  the  writ  supposes  the 
defendants  to  be  jointly  liable  for  all ;  yet  there 
are  not  wanting  authorities  that,  in  action?  of 
tort,  one  defendant  may  be  found  guilty  of  om- 
mitting  an  act  at  one  time,  and  the  other  of  an  I 
act  at  another  time ;  ok*,  one  may  be  found  guilt j 
of  one  conversion,  and  another  of  a  different  con-  j 
version ;  or,  one  guilty  of  a  part,  and  the  rest 
of  all.  I 

The  defendants'  rule,  we  think,  ought  to  be 
discharged.     . 

Rule  discharged. 


ELECTION  CASE. 


{Itepoirted  5y  R.  A.  HABanoir,  Biq.,  AtrrOfarat-Xav.) 

Thi  Qobin  ex  BEL.  MoMakus  y.  Fbrgusox. 

JBeetfoR  of  warden-^Proper  daeriftian  qf  wwrrfai— .^#c»- 
tnqf  qr  eerUJloatet  of  fwvu  and  deputy  rerti«#--/>H'jr  of 
tierkt^NeUure  and  fffhA  <^  cer«i^oei!«i— iVew  decttcn— 

BM 1.  That  fh0  propar  deaignatloa  of  a  warden  in  a  ^ 
warrcmto  tnmmoiiB,  !■  **  waidan  of  th»  corporation  of  tlM 
eonnty  of— ." 

Bt'ld  a.  That "  warden  of  the  eoantr  of **  is  not  improper! 

as  there  la  no  partlealar  name  or  dadgnation  In  the  Mont* 
olml  loitltatloai  Act 

BM  8.  That "  warden  of  the  Ooonty  Conndl  of  th«  Omntf 
of  Blmeoe"  might,  if  deemed  neoesMry,  be  aiu«Qd«d  by 
■trfktng  out  the  words  •*  of  the  Ooanty  Oouneir  after  the 
word  "  warden,"  and  befbre  the  words  "  of  the  Oaaty  of 
SImooe"  In  the  writs  to  be  Ismed  hipnnnaiioe  of  the  jadf 
meat  in  a  quo  wirremto  matter. 
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S'il.  Thst  after  appMranoe  by  defendant  In  a  quo  war- 
rj%fo  matter.  th«  ISth  Rnle  of  court  applicable  to  such 
prTKV^Jiafs.  U  agaliut  holding  any  proceeding  irregalar 
IT  T  :M  Tbich  does  not  interfere  with  the  jast  trial  of  the 
maitFT  en  tho  merits. 

EiJh.  Thit  a  raere  of  a  townahip  who  wan  dnly  elected 
v,d  baa  DMule  and  aabecribed  the  declarationa  of  office 
ID  j  <;iitl location,  had  not  a  riicht  under  ae^.  67  of  the 
M^sirifva  Institutionfi  Act  to  take  bis  aeat  in  the  Onnnty 
OxiRiii.  wh«n  the  certificate  of  the  township  clerk  did  not 
f:»u-  That  he  "bad  made  apd  auhRoribed  the  declarationa 
cf  o^^iZf-  aod  qiulififation"  but  only  that  he  had  *' taken 
■  r  nv*J«»  the  dtclaration  of  office.** 

IBi  ti.  That  where  reeves  and  deputy  reerea  who  had  filed 
Irf^  lire  c*-rtifipate9i  were  Dotwithntandlng  allowed  by  the 
4:!i>Tk  t-)  tak«  their  M<ata  In  the  County  Council,  their  roten 
*her>lQ  cr.iild  x  ot  be  ehalleng^id  for  such  defective  certifl- 
:-it*>«.  »?c.  (57  of  r he  Municipal  ImttitatiDUS  Act  being  only 
dit-vft  -ry  and  not  Imperative. 

Jl'ki  7 .  Tluit  the  certificate  is  only  evidence  that  what  ii 
Kin  tain  >d  in  It  was  done— if  It  have  not  been  done,  or  the 
r^ve  or  dt^puty  reeve  have  not  been  duly  elected,  the  mere 
ortiikate  would  not  give  the  party  holding  It,  a  right  to  »it 
ETt'l  rote  in  the  council. 

U^  "i.  That  where  a  vot0  is  Impronerly  rejected  in  a  County 
Coiinc-il  on  the  election  of  warden,  and  it  dous  not  appear 
tb-u  the  r&ere  or  deputy  reeve  whrtne  vote  was  rejected 
u-odered  it  for  the  compUiniog  candkiate»  though  his  vote 
if  fKorded  might  and  probably  would  have  influenced  the 
rt-sulc  of  the  elwtion,  t  e  proper  course  is  to  order  a  new 
t^M^tioQ  iustoftd  of  seating  the  complaining  candidate. 

Ffid9,  That  where  the  clerk  properly  lefnsed  to  allow  a 
rerre  to  take  his  seat,  bat  allowed  several  reeves  and 
dcT'utr  reeves  whom  certificates  were  equally  If  not  more 
d«f-rtjv(».  to  take  tlieir  seats  aud  vote,  the  proper  course 
■B^qs  ii>  nrd«r  a  new  election. 

U^:*^  W  Tliat  no  costs  should  be  given  against  the  sitting 
^B«a^>•r,  although  he  accepted  ofilce  and  was  sworn  in  and 
hif  »«ra!  was  afterwards  vacated  on  the  ground  of  thA  im- 
I'TT.fw.r  d4<^:ijii<>n  of  the  County  Clerk,  unless  shown  thst  he 
ia  ft.jci  manner  directly  interfered  with  the  decision  of 
tiu>  clerk  or  otherwise  misconducted  himselt 

[Chambers,  April  10th,  1865.] 

ThiH  was  a  proceeding  in  the  nature  of  a  quo 
sdrranto  to  unseat  Thomas  R.  Ferguson,  warden 
cf  the  C4>rporation  of  the  county  of  Simcoe  for 
the  year  1 865,  Based  on  the  statement  and  rela- 
tion of  George  McManus,  of  the  township  of 
Mono,  in  the  county  of  Simcoe  and  provinco  of 
Canada,  Esquire,  reeve  of  the  said  township  of 
Mono,  who  complained  that  Thomas  R.  Ferguson 
bad  not  been  duly  elected,  and  had  unjustly 
Q«arped  the  office  of  warden  of  the  County  Coun- 
cil of  the  county  of  Simcoe,  and  profince  of 
Carn^^a,  under  pretence  of  an  election  held  on 
Tue*lay  the  24th  day  of  January,  A.D.  1865. 
ftt  tbe  tiwn  of  Barrie,  in  the  said  county  of 
Simcoe,  and  had  accepted  and  acted  in  the  said 
clEee  of  warden ;  and  that  George  McManus, 
the  relator,  was  duly  elected  thereto^  and 
onght  to  have  been  returned  at  such  elec- 
tioQ,  and  declaring  that  the  said  relator  had  an 
iaterest  in  the  said  election  as  a  candidate  for 
the  s&id  office  of  warden,  and  also  as  a  municipal 
Toter  at  the  said  election.  The  relator  stated 
and  ebowed  the  following  causes  why  the  elec- 
tion of  the  said  Thomas  R.  Ferguson  to  the  said 
office  {should  be  declared  iuTalid  and  Toid,  and 
Uie  said  George  McManus  be  declared  duly 
elected  thereto: — 

First.  That  the  said  election  was  not  conducted 
aeeordiog  to  law,  in  this,  that  Duncan  Mathew- 
Boa,  the  reeve  of  the  township  of  Sunnidale.  in 
the  said  county  of  Simcoe,  was  not  allowed  by 
tbe  clerk  of  the  County  Council  of  the  said 
cottQty  of  Simcoe  to  vote  at  the  election  of  war- 
den of  the  said  County  Council :  but  on  the  said 
DoQcan  Mathewson  offering  to  take  his  seat  at 
the  said  election  for  the  purpose  of  giving  his 
▼ote  at  the  said  election,  Robert  T.  Banting,  the 
derk  of  the  said  County  Council,  who  was  then 
presidiog  as  such  clerk  at  the  said  election,  told 


him  to  withdraw  from  the  Council,  alleging  that 
he  the  said  Duncan  Mnthewson  had  no  right  to 
remain  in  the  Council,  in  consequence  of  certain 
inforihalities  in  his  certificate  of  election.  The 
said  DuQcan  Mathewson  then  withdrew  from  the 
Council  and  was  prevented  from  voting  at  the 
said  election  of  warden,  which  took  place  imme- 
diately after  his  withdrawal;  and  if  the  said 
Duncan  Mathewson  had  been  allowed  to  vote  at 
the  said  election,  he  would  have  voted  for  the 
relator,  who  was  a  candidate  for  the  office  of 
warden  at  the  said  election,  which  election  was 
at  first  a  tie  between  the  said  Thos.  U.  Ferguson 
and  the  relator,  and  was  only  carried  airninst 
the  relator  by  the  casting  vote  of  the  said  Thos. 
R.  Ferguson,  who  for  the  second  time  at  said 
election  voted  for  himself  as  the  reeve  of  the 
municipality  having  the  largest  number  of  names 
on  its  last  revised  assessment  roll. 

Second.  That  the  said  election  was  not  con- 
ducted according  to  law  in  this  also,  that  John 
Craig,  John  Hogg,  William  D.  Ardagh,  Thomas 
R.  Ferguson,  William  C.  Little,  and  J.  Rowalt 
were  allowed  by  the  said  clerk  to  take  their 
seats  in  the  *County  Council  of  the  said  county 
of  Simcoe  at  the  said  election  as  the  reeve  of  the 
township  of  Medonte  in  the  said  county,  the 
reeve  of  the  town  of  •  CoUingwood  in  the  said 
county,  the  reeve  of  the  town  of  Barrie  in  the 
said  county,  the  reeve  of  the  township  of  Innisfil 
in  the  said  county,  the  deputy  reeve  of  the  taid 
township  of  Innisfil,  and  the  reeve  of  the  town- 
ship of  Flos,  in  the  said  county,  respectively ; 
and  to  vote  at  the  said  election  when  they  had 
not,  nor  had  either  or  any  of  them  filed  the 
necessary  certificates  from  their  respective  town- 
ship and  town  clerks  certifying  that  they  had 
respectively  been  duly  elected  reeves  and  deputy 
reeves  of  their  townships  and  towns,  and  that 
they  had  made  and  subscribed  the  declarations 
of  office  and  qualification  as  such  reeves  and 
deputy  reeves  respectively,  as  required  by  law, 
inasmuch  as  the  said  reeves  and  deputy  reeves 
had  all  of  them,  without  ^exception,  filed  certifi- 
cates not  in  accordance  with  the  requirement*  of 
the  act  respecting  the  municipal  institutions  of 
Upper  Canada. 

Third.  That  the  said  Thomas  R.  Ferguson  was 
not  duly  or  legally  elected  or  returned  in  this, 
that  by  reason  of  his  not  having  filed  a  proper 
certificate  of  his  due  election  as  reeve  of  the  said 
Township  of  Innisfil,  and  of  his  having  made  and 
subscribed  the  declaration  of  office  and  qualifica- 
tion as  such  reete,  he  was  not  entitled  to  a  seat 
in  the  said  County  Council,  and  in  consequence 
could  not  be  legally  elected  warden  thereof. 

Fourth.  That  the  said  Thomas  R.  Ferguson 
was  not  duly  or  legally  elected  or  returned  in 
this  also,  that  the  aforesaid  John  Craig,  John 
Hogg,  William  D.  Ardagh»  Thomas  R.  Ferguson, 
William  C.  Little,  and  James  Rowatt,  voted  for 
the  said  Thomas  R.  Ferguson  as  such  warden  at 
such  election  when  they  were  not  nor  was  either 
of  them  entitled  to  vote  thereat  by  reason  of  their 
not  having  filed  proper  certificates  as  aforesaid ; 
and  without  the  votes  of  the  said  John  Craig, 
John  Hogg,  William  1).  Ardagh,  Thomas  R.  Fer- 
guson, William  C.  Little,  and  James  Rowatt,  or 
without  the  vote  of  either  or  votes  of  any  of 
them,  the  said  Thomas  R.  Ferguson  would  not 
hare  been  declared  elected  warden  of  the  said 
County  Council,  inasmuch  as  with  the  said  votes 
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there  was  a  tie  between  the  said  Thomas  R. 
Ferguson  and  the  relator,  as  aforesaid. 

Fifth.  That  before  the  said  election  and  after 
the  said  counoil  was  called  to  order  by  the  said 
clerk,  the  certificate  of  the  aforesaid  John  Hogg 
was  openly  objected  to,  and  the  attention  of  the 
said  clerk  was  called  thereto,  bnt  he  overruled 
the  objection  and  allowed  the  said  John  Hogg  to 
keep  his  seat  and  to  vote  in  the  said  council  at 
the  said  election  as  the  reeve  of  the  town  of 
Colliogwood. 

Sixth.  That  just  before  the  said  election,  it 
was  suggested  to  the  said  clerk  that  some  of  the 
other  certificates  besides  those  of  the  said  Duncan 
Matthewson  and  John  Hogg  might  be  defective ; 
but  he  paid  no  attention  thereto,  although  charged 
at  the  time  with  acting  partially  in  the  election, 
and  in  favour  of  the  said  Thomas  R.  Ferguson. 

Seventh.  That  the  said  relator  was  duly 
elected  to  the  office  of  warden  aforesaid,  and 
ought  to  have  have  been  returned  thereto  in  this, 
that  he  received  the  largest  number  of  legal  votes 
for  the  said  office  at  the  said  election  ;  whereas 
the  said  clerk  declared  the  said  Themas  R.  Fer- 
guson duly  elected  to  the  said  office  of  warden 
which  office  he  accepted  and  acted  therein. 

The  certificates  to  which  objection  was  made 
were  in  the  following  forms: — 
«*To  T.  R.  Banting,  Esq  ,  County  Clerk. 

**  Dear  Sir,— I  hereby  certify  that  Duncan 
Matthewson,  Esq.,  was  duly  elected  as  councillor 
for  this  township,  and  that  he  has  made  and  sub- 
scribed the  declaration  of  office  and  qualification 
of  office  as  such,  and  that  he  has  been  also  **  ap' 
pointed  reeve  "  of  said  township,  and  has  taken 
or  made  the  declaration  of  office  of  reeve  for  the 
said  township  of  Sunnidale. 

**  I  have  the  honour  to  be,  yours,  &o., 

Alex.  HisLOP,      jOrpontfe) 
T.  C"   \     Seal    / 

The  objection  raised  to  this  certificate  was 
that  it  did  not  state  that  Mathewson  was  elteted 
reeve. 

**  This  certifies  that  at  the  first  meeting  of  the 
Municipal  Council  of  the  corporation  of  the  town 
of  Barrie,  held  on  the  16th  January,  inst,  Wil- 
liam D.  Ardagh,  Esq.,  was  unanimouly  elected 
reeve  of  said  corporation  for  the  current  year, 
A.D.  1865. 

(Signed)   Gcobqk  Lane,        (Onv^ruUX 
Council  Room,  Barrie,  )  Tovm  Clerk.  {     JSuU.    j 

Jan.  20th.  1866."      / 

The  objection  to  this  certificate  was  that  it  did 
not  state  that  Mr.  Ardagh  was  duly  elected,  or 
that  he  had  taken  the  declarations  of  office  and 
qualification^  as  required  by  0.  S.  U.  C,  ch.  54, 
sec.  67. 

**  I  do  hereby  certify  that  on  the  sixteenth  day 
of  January,  1865,  at  the  first  meeting  of  the 
Municipal  Counoil  of  the  corporation  of  the 
township  of  Inuisfil,  held  in  the  village  of  Vic- 
toria, in  the  said  township,  Thos.  R.  Ferguson, 
Esq  ,  was  unanimously  elected  reeve  of  the  said 
township  for  the  year  1865,  and  that  he  has 
made  and  subscribed  the  declaration  of  office 
and  qualification. 

(Signed)    Benjamin  Ross,       [5<aZ.] 
Township  Clerk, 

Innisfil,  Jan.  17,  1865." 

The  objection  to  this  certificate  was  that  it 
did  not  state  Mr.  Ferguson  was  duly  elected,  nor 


that  the  declaration  of  offioe  and  qualification 
were  made  and  subscribed  as  "  such  reeve. " 

'*  I  do  hereby  certify  that  on.the  sixteenth  day 
of  January,  1866,  at  the  first  meeting  of  the 
Municipal  Council  of  the  corporation  of  the 
township  of  Innisfil,  held  at  the  village  of  Vic- 
toria, in  the  said  township,  William  C.  Little, 
Esq.,  was  unanimously  elected  and  chosen  deputy 
reeve  of  the  said  townships  for  the  current  year 
1865,  and  that  he  was  made  and  snbsoribed  the 
declaration  of  offioe  and  qualification. 

(Signed)     Benjamin  Ross        ^Seal] 
Township  Clerk." 

The  objections  to  this  certificate  were  the  same 
as  to  that  of  the  reeve  of  Innisfil. 

**  I,  Joseph  Hill  Lawrence,  clerk  of  the  maniei- 
pal  council  of  the  town  of  CoUingwood,  do  hereby 
certify  that  John  Hogg,  Esquire,  of  the  town  of 
CoUingwood,  has  been  duly  elected  reeve  of  the 
corporation  of  the  said  town  of  CoUingwood,  ao J 
that  he  has  made  the  declaration  of  qnalifieatiun 
of  office  prescribed  by  law  as  such. 

Witness  my  hand  and  seal,  this  twentieth  day 
of  January,  1865. 

J.  H.  Lawbsncr,         [S^aH 
Clerk" 

The  objections  to  this  certificate  were,  that  It 
did  not  state  for  what  year  Mr.  Hogg  had  been 
elected. 

<'  This  is  to  certify  that  James  Rowatt,  Esq., 
has  been  duly  elected  reeve  of  the  township  of 
Flos  for  the  year  1865,  and  that  he  ha^  made 
and  subscribed  the  declarations  required  by  law. 
Given  under  may  hand  at  Flos,  this  16th  day  of 
January,  1865. 

(Signed)  W.  HaRYST,  (CorporaU\ 

Township  Clerk  of  Flos."  \    StaL    / 

The  objections  to  this  certificate  were  that  it 
did  not  state  Mr.  Rowatt  had  made  and  sub- 
scribed the  declarations  of  office  ^nd  qualifica- 
tion ;  that  "  the  declarations  required  by  law  " 
may  have  been  the  proper  ones,  but  this  depends 
upon  the  clerk^s  reading  of  the  law,  and  wants 
explanation.  They  may  not  have  been  as  **  such 
reeve,"  but  merely  as  a  councillor. 
[ObrporaU  SuL} 

**  I,  Edward  Moon,  clerk  of  the  municipality  of 
the  township  of  Medonte,  hereby  certify  that 
John  Craig,  Esq.,  has  been  elected  reeve  of  the 
municipality  for  the  year  1865,  and  that  he  has 
made  and  signed  the  declarations  of  qnalificatioQ 
and  office. 

(Signed)        Edward  Moon, 

Medonte,  Jan.  16,  1865.  Town.  Clerk.*" 

The  objections  to  this  certificate  were  that  it 
did  not  state  that  Mr.  Craig  was  duly  elected,  aod 
that  he  made  and  subscribed  the  declarations  of 
office  and  qnalifioatlon  as  "such  reeve,"  and 
that  it  had  no  seal. 

The  relator  made  oath  that  he  was  tho  reeve 
of  the  township  of  Mono,  having  been  duly  elected 
to  suoh  offioe  at  the  last  annual  election  held  in 
the  month  of  January  last,  and  had  made  and 
subscribed  the  declarations  of  office  and  qualifi- 
cation as  such  reeve.  That  he  was  present  at  the  , 
Court  House  in  the  town  of  Barrie,  in  said  county  ; 
of  Simooe,  on  Tuesday  the  24th  day  of  January, 
A.D.  1865,  at  the  election  of  warden  of  the 
County  Council  of  the  said  county,  and  at  such 
election  he  took  bis  seat  and  voted  as  9ucb  reeve 
of  the  township  of  Mono.     That  at  such  election 
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there  were  three  candidates  proposed  for  the 
office  of  warden,  namely,  Thomas  R.  Ferguson, 
John  Hogg,  and  deponent     That  the  said  John 
Hogg  withdrew  his  name  as  a  candidate  for  the 
«fiee,  leaTing  the  election  to  be  contested  between 
the  said  Thomas  R.  Fergason  and  deponent.   That 
preTioQsl  J  to  the  Coancil  being  call^  to  order  by 
the  derk  of  the  said  Council,  the  said  clerk  or- 
dered Duncan  Mathewson  and  Anson  Warburton, 
the  reeTes  of  Bradford  and  Sunnidale  respeot- 
ixely,  to  leave  the  Council,  alleging  that  their 
*  certificates  of  election  and  qualification  were  in- 
formal.   Whereupon  the  said  Duncan  Mathewson 
aad  Anson  Warburton  had  to  leave  the  said 
Council,  and  did  leaTc  the  same,  and  were  not 
allowed  to  and  did  not  give  their  votes,  nor  did 
either  of  them  give  his  vote  at  the  said  election. 
That  both  before  and  after  the  said  election  of 
warden  the  eaid  Duncan  Mathewson  and  Anson 
Wsrburton  told  deponent  they  intended  voting 
for  him  as  warden  at  the  said  election,  and  de- 
ponent verily  believed  thiit  both  of  them  would 
have  voted  for  him  at  sach  election  if  allowed  to 
take  their  seats.  That  on  the  vote  being  taken  at 
the  said  election  for  the  said  Thos.  R.  Ferguson, 
the  result  was  declared  by  the  said  clerk  as  fol- 
lows :  for  the  said  Thos.  R.  Ferguson,  the  reeve 
of  Barrie,  the  reeve  of  Medonte,  the  reeve  of 
Tiny  and  Tay,  the  reeve  of  Flos,  the  deputy 
reeve  of  Nottawasaga,  the  reeve  of  CoUingwood, 
the  reeve  and  deputy  reeve  of  Adjala,  the  reeve 
and  deputy  reeve  of  Rssa,  the  reeve  and  the 
deputy  reev»  of  Innisfil,  and  the  deputy  reeye  of 
West   Gwillimbory,   in   all    thirteen.      Against 
the  said  Thomas  R   Ferguson  the  reeve  of  Te-* 
cuaseth,  the  reeve  of  Oro,  the  deputy  reeve  of 
Oro,  the  reeve  of  Veqpra,  the  reeve  of  Tosoron- 
tio,  the  reeve  of  Mulmur,  the  reeve  of  West 
Qwillimbory,   the  reeve    of   Nottawasaga,   the 
reeve  of  lecnmseth,  the  reeve  of  Mono,  the 
reeve  of  Orillia  and  Matchedosh,  the  reeve  of 
Morrison    and  Muakoka,  the  deputy  reeve  of 
Mono,  in  all  thirteei^  The  result  being  a  tie ;  a 
vote  was  then  taken  for  deponent,  which  also 
resulted  in  a  tie,  the  various  reeves  and  deputy 
reeves  last  before  mentioned  who  voted  against 
the  said  Thomas  R.  Ferguson  voting  for  the  de- 
ponent, and  the  various  reeves  and  deputy  reeves 
Itst  before  nientloned  who  voted  for  the  said 
Thomas  R.  Ferguson  voting  against  deponent. 
The  derk  of  the  said  Council  then  requested  the 
eaid  Thomas  B.  Ferguson,  as  the  reeve  of  the 
manicipality    having    the    highest    number    of 
nimes  on  its  last  revised  assessment  roll,  to  give 
the  casting  vote,  which  he  did  in  his  own  favour. 
^Vberenpon  the  said  clerk    declared    the    said 
Thos.  R.  Ferguson  duly  elected  warden  of  the 
sdd  council,   after  which  deponent    protested 
agsioBt  such  election,  and  requested  the  said 
clerk  to  enter  his  protest  on  the  minutes  of  the 
Coundl.  The  Council  then  adjourned  until  the 
ibllowing  morning,   when  the  ^id  Thomas  R 
Ferguson  took  the  oath  of  office  as  warden  of 
the  said  Council,  and  took  his  seat  as  such  war- 
den, and  called  the  Council  to  order  ana  presided 
orer  the  Council  as  its  warden  during  the  re- 
iBaioder  of  the  session.  That  during  the  disous- 
sioD  in  the  Council,   before  the  said  election, 
deponent  distinctly  heard  Thomas  Saunders,  the 
deputy  reeve  of  Tecnmseth,  call  the  said  clerk*s 
attention  to  the  certificate  filed  by  John  Hogg, 
tbe  retsve  of  CoUingwood,  as  being  informal,  and 


not  sufficient  to  entitle  the  said  John  Hogg  to 
take  his  seat  in  the  Council :  But  tbe  clerk 
ruled  the  certificate  sufficient  and  allowed  said 
John  Hogg  to  take  his  seat  and  vote  as  tbe 
ereve  of  the  town  of  CoUingwood.  That  previous 
to  such  election  deponent  also  heard  the  said 
Thomas  Saunders  snggest  to  the  said  clerk  that 
some  of  the  other  certificates  filed  by  the  various 
reeves  and  deputy  reeves  present  might  be  infor- 
mal, and  that  they  ought  to  be  all  looked  into. 
Which  suggestion  was  taken  no  notice  of  by  the 
said  clerk,  who  declared  all  the  certificates  filed, 
except  those  of  the  said  Duncan  Mathewson  and 
Anson  Warburton,  were  sufficient  and  correct. 
That  on  the  said  clerk  so  ruling  deponent  charged 
him  with  acting  partially  in  the  election,  and 
deponent  heard  Thomas  Saunders,  the  deputy 
reeve  of  Tecamseth.  also  charge  him  with  RCting 
partially,  yet  the  said  clerk  neglected  to  make  any 
further  examination  of  the  aforesaid  certificate?. 

Affidavits  of  Thomas  Saunders,  J.  McManus, 
and  Duncan  Mathewson,  corroboratory  of  the 
foregoing,  were  also  filed. 

The  following  abstract  of  the  Minutes  of  the 
Council  of  the  corporation  of  the  County  of 
Simcoe,  as  to  the  1st  days  proceedings  relative 
to  the  election  of  warden,  was  also  filed  : — 

'*  The  certificates  of  the  reeves  of  Bradford  and 
Sunnidale  being  presented,  were  considered  in- 
formal by  the  clerk  ;  the  members  pvesent  sug- 
gested that  he  do  take  legal  advice,  which  advice 
being  had,  the  clerk  felt  justified  in  not  allowing 
said  gentlemen  their  seats  in  the  council,  and 
consequently  they  were  requested  to  leave  their 
seats  and  retire." 

**  The  clerk  called  the  council  to  order  and 
requested  them  to  elect  their  warden.  It  was 
moved  by  Mr.  Hogg,  seconded  by  Mr.  Clarke, 
that  Thomas  R.  Ferguson,  £i?q  ,  M  P.P  ,  he  and 
he  is  hereby  elected  the  warden  o.  the  couuty  for 
the  current  year. 

**  It  was  moved  by  Mr.  Kean  and  seconded  by 
Mr.  Murphy,  that  George  McManuH,  Eiq  ,  reeve 
of  Mono,  be  warden  of  this  council  for  the  cur- 
rent year.  It  was  moved  by  Mr.  MoMurchy, 
seconded  by  Mr.  Rowatt,  that  John  Hogg,  Esq., 
reeve  of  CoUingwood,  be  the  warden  of  this 
coundl  for  the  current  year.  The  first  motion 
was  put  in  order  by  the  clerk — Yeas — Messrs. 
McClain,  Davis,  Little,  Dewson,  MoMurchy, 
Kelly,  Langley,  Ardagh.  Fergui^oo,  Clark,  Craig, 
Rowatt  and  Hogg,  18— Nays— Messrs.  Saunders, 
Steele,  Scott,  Sissons,  Mnrphy,  Aberdeen,  Arm- 
son,  Russell,  J.  McManus.  G.  McManus,  Kean, 
Stewart  and  Elder,  13.  The  second  motion  was 
-then  put  by  the  clerk  for  McManus — Yeas- 
Messrs.  Saunders,  Steele,  Scott,  Sissons,  Murphy 
Aberdeen,  Armson,  Ruesell,  G.  McManus,  J. 
McMnnus,  Kean,  Elder  and  Stewart,  18 — Nays 
— Messrs.  McClain,  Davis,  Little,  Dewson, 
McMurchy,  Kelly,  Langley,  Ardagh,  Ferguson, 
Clark.  Craig,  Rowatt  and  Hogg,  18. 

**  The  last  motion  nominating  Mr.  Hogg  was 
then  put  by  the  clerk,  and  lost ;  Mr.  Hogg  re- 
questing his  name  to  be  withdrawn,  there  being 
an  equality  of  votes  for  both  the  other  candidates. 
The  clerk  upon  ascertaining  from  the  Assess- 
ment Rolli  in  bis  possession,  that  the  Township 
of  Innisfil  had  the  largest  number  of  inhabitants, 
suggested  to  Mr.  Ferguson  the  reeve  of  said  town- 
ship, to  give  the  casting  vote  in  accordance  with 
MiP   -♦.HfJie   \r   '^•ic*'    •:i*:'»  r:*"J»'   *n''  D»")v:ied. 
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whereupon  Mr.  Ferguson  voted  for  himself.  The 
clerk  then  declared  Thomas  R.  Ferguson,  Esq., 
reeve  of  Innisfil,  duly  elected  warden  of  the 
County  of  Simcoe,  for  the  current  year.  Mr. 
George  McManus  requested  the  clerk  to  enter 
his  protest  against  the  eleetion  of  Mr.  Ferguson." 

D.'McCartht/y  Jan.,  Bhewod  cause.  He  objec- 
ted, that  there  is  no  such  office  known  to  the 
law  as  '*  warden  of  the  County  Council  of  Sim- 
coe." Subject  to  this  objection,  he  argued  that 
Mttthewaon's  vote  was  not  improperly  rejected; 
the  clerk  of  the  County  Council  is  the  proper 
and  only  judge  of  such  a  matter  and  has  decid- 
ed aguiust  it;  it  was  not  shown  that  Mat- 
ihewson,  had  his  vote  been  received,  would  have 
voted  for  relator  ;  and  in  the  absence 
of  fraud,  the  acts  of  the  clerk  and  of  the  council 
were  binding  at  law.  The  Queen  ex  rel 
Hyde  V.  Barnhart,  7  U.  C.  L.  J.,  126.  If  an  ap- 
peal  lay  from  the  decii:ion  of  the  clerk,  the 
several  certifi.ates  objected  to  were  sufficient 
as  against  the  objections  taken.  Rex  v.  Swyer^ 
10  B.  &  C.  48G;  In  re  Hawk  and  Ballard,  3  U. 
C.  C.  P.  241  ;  Rcy.  ex  rel  Uelliwell  v.  Stevenson, 
1  U.  C.  Cham.  H.  270;  Rey.  ex  rel  MeCreyory. 
Kerr,  7  U.  C  L.  J.  67,  69.  But  if  not  so, 
similar  objections  existed  against  the  certifi. 
cates  of  Robert  Marphy,  the  reeve  of  Tosorontio, 
John  E.  Steele,  the  reeve  of  Ore,  Michael 
Scott,  the  deputy  reeve  of  Ore,  Thomas 
Saunders,  the  deputy  reeve  of  Teenmsetb,  John 
McManus,  the  reeve  of  Tecumseth,  Roderick 
Stewart,  the  reeve  of  Morrison  and  Muskoka, 
James  Aberdeen,  the  reeve  of  the  township  of 
Mnlmur,  John  Kean,  the  reeve  of  Orillia  and 
Matchedash,  George  McManus,  the  relator,  reeve 
of  the  township  of  Mono,  and  Thomas  Elder,  the 
deputy  reeve  of  the  township  of  Mono. 

lie  filed  several  affiJavits,  to  which  it  is 
unnecessary  to  refer. 

Rohtrt  A.  Harrison  and  Tf.  Boys,  In  sup- 
port of  the  application,  argued  that  the  warden 
of  a  county  m  not  a  corporation  sole  having 
a  corporate  name;  that  the  only  question  is 
one  of  identity ;  and  that  there  being  no 
dispute  as  to  identity,  the  description  con- 
tained in  the  statement  and  writ  is  suffi- 
cient.— Johnston  V.    Reesor   et   al,    10   U.  C.  Q. 

B.  101  ;  Fish^-r  v.  The  Council  of  Vaughan,  10 
U.  C.  Q.  B.  492  ;  In  re  Barclay  and  the  Town- 
ship of  Darlinyton,  11  U.  C.  Q.  B.  470;  In 
re  Hawkins   and  Huron   and   Bruce,    2    V.    C. 

C.  P.  72.  Effect  should  not,  after  appearance 
by  defendant,  be  given  to  objections  of  a 
technical  character,  rule  No.  18;  Rey.  ex  rel. 
Bland  v.  Fiyy,  6  U.  C.  L.  J.  44,  45.  Mathew- 
8on*s  vote  had  cither  been  improperly  rejected, 
or  if  properly  rejected,  several  who  voted  for  the 
defendant  ought  equally  to  have  been  rejected. 
The  clerk  of  the  council  is  not  the  sole  judge 
on  such  matters ;  his  decision  is  subject  to  re- 
view in  this  case,  Con.  Stat.  U.  C.  cap.  64,  ss. 
127,  133.  Notwithstanding  his  receiving  and 
filing  the  certificates  of  the  several  persons  to 
whom  objection  is  now  made,  inquiry  can  now 
be  had  as  to  their  legal  sufficiency,  and  for  that 
purpose  the  court  may  go  behind  the  act  of  the 
clerk,  and  is  not  bound  by  his  receipt  or  rejec- 
tion of  a  certificate  Harding  v.  Carry,  10  Ir. 
C.  L.  llep.  140 ;  Re  Jennings,  8  Ir.  Ch.  R.  421  ; 
McDowell  V.  Whraly,  7  Ir.  Com.  L.  Rep.  N.S.  562. 

( To  be  continued, }  . 


DIVISION  COURTS. 

In  the  First  Division  Coart  of  tbe  Conntr  of  Wentworth, 
Itafore  Uid  Honor  Judos  Loguc. 

MuE&AY  V.  McNair. 

Distress  for  iaxu-^CMecturs  ftes—I^mndage, 

A  eollaetor  of  tazos,  or  his  bailiff,  distniolLff  for  unan  of 

taxes,  is  entitled  only  to  $2  for  dl«tr«m  and  sale.    He  u 

not  entitW  to  collect  from  tlie  debtor  poundage  on  \ha 

amount  of  taxes  leried. 

The  defendant,  a  constable,  received  a  warr&st 
from  the  collector  of  taxes  for  the  city  of  Hamil- 
ton to  levy  by  distress  of  plaintiff's  goods  tbd 
sum  of  $67  for  arrears  of  taxes  due  tbd  cltj. 
As  soon  as  the  distress  was  made  the  plaiDt:? 
paid  the  amount,  and  also  |560  which  the  defeo- 
dant  claimed  for  his  costs  of  the  distres^s. 

The  costs  were  paid  under  protest  and  by  force 
of  the  distress,  and  the  plaintiff  brought  thii  ac- 
tion to  recover  back  the  amount  overpaid. 

The  amount  of  costs  claimed  by-  the  bailia' 
included  possess! on  money  and  poundage  on  the 
amount  of  the  taxes. 

Adams  for  plaintiff,  Bruce  for  defendant 

LoQiB,  Co.  J.->The  96th  section  of  the  As- 
sessment Act  provides  that  *'  in  oase  ftoy  person 
neglects  to  pay  his  taxes  for  fourteen  days  after 
demand  made,  the  collector  shall  levy  the  same, 
with  costs,  by  distress  of  the  goods  and  chattels 
of  tbe  person  who  ought  to  pay  the  same."  And 
section  98  points  out  what  notice  of  sale  shsll 
be  given,  and  authorises  the  ooUeetor  to  sell  tbs 

§oodB  at  the  time  named  in  the  notice.  AUhoagh 
lie  oolleotor  is  thus  authoriied  to  levy  far  costs 
as  well  as  for  arrears  of  taxes,  there  is  noth'mg 
in  the  statute  fixing  the  amount  which  he  may 
charge  for  fees.  After  the  collector's  roll  hai 
been  returned  the  ooUection  of  arrears  of  taxes 
belongs  to  the  treasurer  of  the  county  (or  in  the 
case  of  cities  to  the  cham  berlain  of  the  city).  If 
there  is  a  distress  on  the  lands  of  non-retideats, 
the  treasurer  is  authorized  to  issue  a  distress 
warrant  to  the  sheriff  of  the  county,  under  wbieb 
he  must  levy  the  arrears  of  taxes  by  distress  and 
sale  of  the  goods  found  upon  the  premises  in  the 
same  manner,  and  subject  to  the  same  provisions  as 
in  the  case  of  distresses  made  by  collectors  (see 
sec.  122).  And  after  the  warrant  to  sell  the 
lands  is  in  the  hands  of  the  sheriff  it  is  his  duty, 
if  it  comes  to  his  knowledge  that  there  is  a  dis- 
tress to  be  found  upon  the  premises,  to  lery  the 
arrears  of  taxes  and  costs  of  distress  by  sale  of 
the  goods  and  chattels  found  upon  the  premises 
(sees.  184  and  135).  The  duties  of  the  sheriff, 
therefore,  in  levying  the  arrears  of  taxes  by  dis- 
tress and  sale,  are  identical  with  those  of  tbe 
collector,  and  the  remuneration  allowed  to  tbe 
sheriff  should  be  sufficient  to  satisfy  the  collector, 
and  I  think  such  was  the  intention  of  the  Legis- 
lature. And  as  the  Act  provides  (sec.  1 35)  that 
the  sheriff  may  charge  $2  for  each  distress  and 
sale,  the  collector  would  be  entitled  to  collect  a 
similar  sum.  The  act  apparently  contemplates 
the  personal  action  of  the  collector  in  dtstrainiog, 
but  his  office  being  merely  ministerial  he  could 
no  doubt  act  by  his  bailiff;  but  the  bailiff  would 
be  entitled  only  to  the  same  fee  which  the  col- 
lector himself  could  receive  if  he  acted  in  person, 
in  the  same  way  as  a  sheriff 's  bailiff  can  only 
collect  such  fees  ab  the  sheriff  is  authorized  by 
law  to  collect.  It  must  be  remembered  tbnt 
while  the  sheriff  is  allowed  for  his  trouble  in 
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collecting  arrears  of  tax?s  a  commiHsion  of  five 
per  cent,  to  be  deducted  from  the  amoant  od- 
itcted,  the  collector  ia  also  paid  for  his  trouble 
ia  coUeciiof:,  either  by  a  cuuimistitioa  on  the 
^count.  or  eucb  other  reinui<eratiou  an  nmj  be 
ali'jwed  by  the  macic'ipaliij  employing  him  ;  so 
tJhat  the  charge  of  $2  is  only  for  the  extra  trou- 
ble of  making  a  distress.  If  the  collector  or 
^heritf  could  ch&rge  a  commisHiou  of  live  per 
cei.t.  to  the  debtor  on  making  a  distress,  as  well 
a«  the  amount  allowed  by  law  or  by  the  munici- 
]  vitj,  be  would  in  fact  receive  a  double  com- 
mission, and  it  would  be  his  interest  to  harass 
a:.  J  tji-tre*s  unnecessarily  those  whose  taxes  it 
¥a9  his  duty  to  collect  with  as  little  harshness 
&9  po^»ible.  In  this  case  the  defendant  has 
cl&rged  $3.60  for  his  costs  and  poundage;  if  he 
t&i  4old  the  goods  distrained  he  would  be  eoti- 
t!cd  to  $2,  but  as  the  money  was  paid  imme- 
diately on  the  distress  being  made,  I  think  he 
Fimld  only  be  entitled  to  charge  half  that  sum, 
01  §i,  f«»r  bis  costs.  He  must  therefore  refund 
$1  f>(i,  the  amount  collected  by  him  in  excess  of 
fees.* 


COBRESFONDENGE. 

To  THE  Editors  of  the  Local  CotntTS  Gazxttb. 
Gentlbmejt, — A.  rented  a  farm  from  B., 
rerbrilly  at  twenty-five  pounds  pet  annum. 
S.-me  three  or  four  months  ago,  an  execution 
was  coming  against  A.,  and  B.  took  out  a 
landlurd's  warrant  and  sold  for  his  rent ;  now 
the  execution  creditor  serves  B.  with  a  sum- 
mons to  appear  in  court  in  order  to  recover 
his  clp.im  from  him.  Is  he  bound  to  appear, 
or  has  the  execution  creditor  a  claim  agMnst 
him.  Should  he  not  have  replevied  the  pro- 
perty. Your  answer  will  confer  a  favour  on 
Yours  respectfully, 

Bailiff. 


[The  above  is  not  sufficiently  explicit  to 
enable  us  to  help  our  correspondent.  But 
io  any  ca^e,  it  acarcelj  comes  within  our 
province  to  answer,  as  the  matter  of  it  does  not 
appear  of  importance  except  to  the  parties 
<x»ncerned. — Eds.  L.  0.  G.J 


Traracripls  of  Judgment  in  Division  Courts. 
To  THE  Editors  of  the  Local  Courts*  Gazttte. 

Gentlemen, — ^Will  you  permit  me  to  offer/a 
few  remarks  on  the  communication  from  your 
ojrrespondent  "C,"  in  the  last  number  of 
the  Gazette. 

After  providing  for  the  sending  of  a  tran- 
script of  judgment  from  the  clerk  of  a  Divi- 

*  In  anwer  to  a  quevUon  firom  Mr.  Brnoe,  th«  Jud^e  int{- 
rrAifd  that,  io  hU  opiniun,  the  bailifT  would  be  entitled,  in 
«W  tk.n  to  the  1*1,  to  po*i8efi»ion  money  In  cane  of  a  person 
^n%  l«fl  in  putmaAuBf  or«to  any  neoeeeary  disburwmeDte 
^uittl  by  the  rionoTiiI  of  the  property  for  the  purposes  of  luile. 


sion  Court  in  one  county  to  the  clerk  of  a 
Division  Court  in  another  county,  the  139th 
section,  cap.  19,  of  the  Consolidated  Statutes 
of  Upper  Canada  enacts,  that  "  all  proceed- 
iugs  may  be  taken  for  the  enforcing  and 
collecting  the  judgment  in  such  last-mentioned 
Division  Court  by  the  officers  thereof  that 
could  be  had  or  taken  for  the  like  purpose 
upon  judgments  recovered  in  any  Division 
Court." 

Under  this  ckuse,  no  direction  to  the  re- 
ceiving clerk  from  the  party  to  the  suit  is 
required,  as  your  correspondent  maintains; 
nor  is  a  certificate  by  the  one  judge  and  an 
order  by  the  other  rendered  necessary. 

The  137th  section  of  the  statute  requires 
such  certificate  and  order  in  this  event,  viz., 
"  If  the  person  against  whom  the  judgment 
has  been  entered  up  remotes  to  another 
county  without  satisfying  the  judgment." 

Your  correspondent  contends  that,  after  a 
transcript  has  been  sent,  the  clerk  who  sends 
it  has  no  further  control  over  the  suit  There 
seems  no  sufficient  reason  for  this  opinion. 
On  the  contrary,  the  fair  and  reasonable  view 
appears  to  be,  that  he  possesses  the  exclusive 
right  to  have  a  return  made,  and  the  money, 
if  recovered,  remitted  to  him. 

However,  as  doiibt  exists  in  some  quarters, 
the  best  course  is  to  have  the  mater  set  at 
rest  by  legislation. 

Your  obedient  servant, 

Jan.  5,  1866.  m. 


Transcripts  of  Judgment — Uniformity  of 

Practice  in  Division  Courts, 
To  THE  Editors  of  the  Local  Courts'  Gazette. 
GsNTLSMEif, — In  the  December  number  of 
your  ^  Qazetie^^  I  observed  a  communication 
signed  "  C."  on  the  law  and  practice  in  refer- 
ence to  Division  Court  Transcripts.  As  your 
correspondent  truly  remarks,  much  diversity 
of  opinion  exists  among  clerks  on  the  two 
points  to  which  he  specially  alludes.  His  evi- 
dence goes  to  show  the  necessity  for  some 
mode  whereby  more  general  uniformity  of 
practice  can  be  i>btained ;  so  that  the  carry- 
ing out  of  the  intention  of  the  law  may  not  be 
to  such  an  extent,  a  matter  of  **  opinion."  If 
for  instance,  a  convention  of  the  officers  of 
the  courts  could  be  got  together,  and  an  un- 
derstanding come  to,  which  would  result  in 
more  uniform  practice,  than  now  obtains,  it 
would  be  desirable,  for  although  as  "  C." 
observes,  the  business  of  the  courts  has  much 
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diminished  within  the  past  few  '  years,  they 
are  still  an  important  institution  in  our  Pro- 
vince, and  should  be  made  as  efficient  as 
possible. 

The  experience  of  your  correspondent  ap- 
pears to  be  large.  Although  the  yearly  num- 
ber received  in  my  Division  falls  very  far  short 
of  his  quotation,  yet,  as  my  practice  extends 
over  a  period  of  ten  years,  I  necessarily  have 
had  a  considerable  number  of  transcripts  pass- 
ing through  my  hands,  and  the  result  is,  that, 
in  no  single  instance  during  that  period  has  the 
"letter  of  the  law"  in  such  cases,  been  com- 
plied with.  For  instance,  not  in  one  case  has 
the  certificate  of  the  judge,  in  whose  county 
the  judgment  had  been  obtained,  been  attached 
to  the  transcript,  neither  have  I  obtained  that 
of  my  County  Judge  on  those  bo  received,  to 
authorize  me  to  issue  execution  thereon ;  and 
I  must  say  too,  with  all  due  deference,  that 
I  think  my  practice,  being  more  simple,  is 
preferable — the  obtaining  of  the  judge's  cer- 
tificate seems  to  me  almost  a  work  of  superer- 
ogation, necessitating  too,  as  it  would  in  some 
cases,  a  delay  of  perhaps  a  week  or  two ;  some 
divisions  being  distant  from  the  county  town, 
rendering  access  to  the  judge  and  the  procur- 
ing of  his  certificate  a  work  of  time,  perhaps 
to  the  detriment  of  suitors ;  and,  for  all  pur- 
poses of  authenticity,  the  clerk's  certificate 
under  seal  of  the  court,  ought  to  be  sufficient 
"  C."  also  gives  us  his  opinion  as  to  the  con- 
nection of  clerks  with  suits  where  a  transcript 
has  been  sent  to  a  foreign  division.  He  holds 
that  the  connection  of  the  transmitting  clerk 
with  such  suit  then  ceases.  I  am  not  pre- 
pared to  say  that  he  is  wrong  in  taking  that 
view — he  may  be  perfectly  correct ;  but,  the 
fact  that  difference  of  opinion  does  exist, 
shews  the  desirability  of  discussing  the  point, 
that  unity  of  action  may  be  brought  about ; 
for,  as  Sir  Roger  de  Coverley  might  have  said 
under  similar  circumstances,  "  much  may  be 
-said  on  both  sides."  My  practice  is  different 
I  always  make  my  return  to  the  clerk  from 
whom  I  receive  a  transcript,  and  expect  a  re- 
turn to  me  from  the  clerk  to  whom  I  transmit, 
thus  going  on  the  principle  4hat  my  connec- 
tion with  a  suit  entered  in  my  division  does 
not  cease  on  forwarding  the  transcript 

I  am  inclined  to  think,  too,  that,  by  such  a 
course,  the  interests  of  the  plaintiff  are  fully 
as  well  attended  to,  and  with  less  trouble  to 
him,  because  personal  access  to  the  fir^t  cierk, 
as  %  ecn*;ru'  r::u?    ts  'jasio*'    '^  h*t  w'she.-:  V 


know  the  progress  and  exact  position  of  a  suit 
after  judgment  had,  which,  experience  tells 
me,  is  not  so  easily  obtained  when  it  has  to 
be  written  for.  But  some  clerks  set  the  diffi- 
culty at  rest  by  sending  with  the  transcript  a 
private  form  of  request,  signed  by  the  pUuDtifl 
or  his  attorney,  to  forward  proceeds  to  the 
clerk  from  whose  office  the  transcript  issues. 
This  I  consider  a  good  plan,  and  if  genertlly 
adopted  would  be  desirable. 

I  am  inclined  to  think  that  uniformity  of 
practice,  by  whatsoever  means  brought  aboat, 
would  add  to  the  efficiency  and  re^pecubilitj 
of  the  Division  Courts  as  an  institution— the 
absence  of  it  argues  a  want  of  status  not  in 
keeping  with  their  importance  in  a  community. 

I  have  on  a  former  occasion  said,  I  think, 
that  the  introduction  of  the  power  to  garnish 
debts  would  add  to  their  efficiency  in  realizing 
judgments  in  some  cases.  I  still  incline  to 
that  opinion. 

There  are  several  other  points  which  might 
also  be  touched  upon ;  but  I  have  sufficiently 
trespassed  on  your  space,  and  for  the  present 
subscribe  <nyself 

Respectfully  yours, 

January  8th,  1866.  H. 

[We  have  much  pleasure  in  publishing  the 
forgoing.  Discussion  of  the  various  topics 
that  interest  those  concerned  in  the  adminis- 
tration of  justice  in  Division  Courts  is  one 
great  aim  of  the  Local  Courts  0<izttt4  ;  and, 
with  this  in  view,  we  did  not  hesitate  to  pub- 
lish the  letter  which  has  called  forth  those 
that  are  given  above,  though  not,  at  the  same 
time,  coinciding  with  "  C  "  in  all  the  opinions 
he  then  expressed.  Perhaps  some  other  of 
our  friends  among  the  Division  Court  clerks 
will  express  their  views  on  this  subject,  which 
is  of  considerable  practical  importance. 

Uniformity  of  practice  is,  as  our  corres 
pondent "  H."  remarks,  a  matter  of  the  greatest 
importance,  and  we  shall  further  any  scheme 
that  affords  reasonable  hope  of  effecting  such 
a  desirable  end. — Eds.  L.  C.  G.] 

APPOINTMENTS  TO  OPPICB. 

NOTARY  PUBLia 
OORNBLIUB  HARPBR,  of  Dwham,  KkjuIta,  to  be  ft 
PabUo  Notary  in  Upper  Ouada.    (Gaaetted  Doc  9.4S65.} 
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DIARY    FOR    FEBRUARY. 


2.  FridAJ 

4.  SUN... 

b.  Mon... 

9.  Friday 
10.  SAtar. 
U.  SUN... 
11  Mon-. 
13.  Tii««~. 
14.W«1^ 
15.  Tbun. 
l&fridfty 

17.  Satur. 

18.  SUN... 
24.  Him, 
25l  run.- 


Fnriflmtlon  B.  T.  M. 


Hilary  Tiarm  eommenees. 
PworD^yaB.    Mew Trtel  Day  C.P. 
Paper  Day  aP.    New  Trial  Day  Q.B. 


Paper  Day  Q.B.    New  Trial  Day  C. P. 

Skm  TtMdUiM.    Paper  Day  OP.  N.T.DayQ.a 

AMhWednuia^.    Paper  Day  Q.B.   N.T.  [lay  C.P. 

Paper  Day  C.P.    [Last  day  ibr  sorvice  Ibr  County 

New  Mai  Day  Q.  IS.  L^ort 

Hilary  Term  end*. 

IjC  Simdaf  te  Zcnl 

St  JfoUAuu.    Declare  for  Coonty  Oonrt 

2mI  Amdoy  <ii  lent 


NOTICE. 

iSk&fcriftcn  ut  arreor  an  requated  to  fnaUe  itnmediaU 
fafmentofihtmmtdmibsftkm,  AatfymenUfofrihncm^ 
rent  year  «MMit  6</ere  Me  li<  JforeA  MKt  wiU  ht  neeited  oi 
cash  pmymaUt,  ani  wiU  eecwre  the  advanta^u  qf  the  tower 

rata. 


ibe  Eittnl  &mxW 


MUNICIPAL   GAZETTE. 

FEBBUABY,  1866. 

JURISDICTION  OF  COUNTY  COUNCILS 
OYER  ROADS  AND  BRIDGES. 

There  appears  to  have  been  some  doubt  as 
to  the  meaning,  or  rather  extent  of  section  889 
of  the  Municipal  Institutions  Act,  which 
enacts  that  the  County  Council  shall  hare 
aduiioe  jurudicUon  over  all  roads  and 
bridges  within  any  township  of  the  county, 
which  the  Council  by  by-law  assumes  as 
comity  roads  or  bridges,  and  over  all  bridges 
across  streams  separating  townships,  kc  ;  the 
difficulty  principally  arising  from  section  886, 
which,  whilst  it  vests  every  public  road  in  a 
city,  township,  town  or  village  in  the  munid- 
p&lity,  does  not  mention  counties. 

An  action  was  lately  brought  by  the  County 
of  Wellington  against  one  Wilson  and 
others  for  destroying  and  removing  a  bridge 
which  separated  two  townships  in  a  county. 
The  evidence  was  that  the  defendants  were 
taking  timber  down  the  stream  when  a  jam 
occmred  at  this  bridge,  which  was  thereupon 
partly  removed  for  the  purpose  of  letting  the 
timber  pass.  It  was  intimated  by  the  courts 
thoQgh  not  expressly  decided,  when  the  case 
was  before  it  on  demurrer  to  some  of  the 
pleadings  (14  U.  C.  0.  P. -800)  that  this  ex- 
clusive jurisdiction  conferred'Upon  the  county 


some  int^est  beyond  a  mere  naked  power, 
and  that  it  could  maintain  an  action  for 
damage  done  to  such  a  work. 

When  the  case  came  on  for  trial  a  verdict 
was,  under  the  direction  of  the  judge,  entered 
for  the  plain  tlflfe,  which  was  however  moved 
against  by  the  defendants,  on  the  ground  that 
the  plaintiffs  did  not  shew  themselves  to  have 
been  possessed  of  the  road  or  bridge  in 
question,  and  entitled  to  maintain  the  action  ; 
and  that  the  remedy  for  the  injury  complained 
of  was  by  indictment  and  not  by  action  ;  and 
on  the  ground  that  the  defendants'  pleas  of 
justification  were  proved. 

For  the  defendants  it  was  contended  that 
the  bridge  was  a  county  bridge,  because  it  was 
between  townships,  and  the  late  case  of 
Harrold  v.  The  CorporationB  of  the  Court- 
tiei  of  Simeoe  and  Ontario,  shews,  that 
as  counties  are  liable  civilly  for  injuries  sus- 
tained by  a  person  by  reason  of  the  Insuffi- 
ciency of  such  a  bridge,  they  must  have  such 
a  power,  ownership  or  jurisdiction  over  the 
bridge,  as  to  entitle  them  to  maintain  an  action 
against  a  wrong-doer  for  any  damages  which 
lie  may  do  to  it 

There  is  no  doubt  a  township  could  main- 
tain the  action,  but  it  was  disputed  whether  a 
county  could  also  do  so,  the  bridge  being  in  ikct 
the  property  of  the  township.  The  difficuty  lay 
in  the  words  *'  exclusive  jurisdiction"  M^hich 
is  given  to  counties,  and  in  interpreting  them 
so  as  not  to  conflict  with  the  previous  section 
vesting  the  bridge  in  the  township.  On 
speaking  on  this  subject  the  language  of  the 
court  was  as  folloWB : — "  The  reason  which 
probably  led  the  legislature  to  confer  the 
exeluiive  jurisdiction  upon  counties  over 
county  roads  and  bridges,  and  not  to  vest  the 
soil  or  absolute  property  of  them  in  the 
counties,  was  that  the  county  has  no  peculiar 
or  exclusive  locality  constituting  the  county 
apart  from  the  separate  municipalities  which 
compose  it ;  and  it  might  seem  inconsistent, 
after  vesting  every  public  road,  street,  bridge, 
ot  other  highway,  in  a  city,  township,  town  or 
incorporated  village  in  the  municipality,  to 
vest  any  of  the  same  highways  or  properties 
aftewards  in  the  county ;  and  therefore  the 
*  exclusive  jurisdiction'  was  conferred  upon 
the  county,  as  the  grant  of  a  power  sufficiently 
large  for  all  practical  purposes,  and  indicating 
thattbe  local  municipality  or  municipalities 
were  to  be  excluded  from  all  interference  in 
the  exercise  of  that  power." 
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The  court  decided  that  such  an  action  as 
the  one  spoken  of  could  be  maintained  by  the 
county ;  thinking  ^*  that  the  civil  responsi- 
bility, which  we  are  of  opinion  does  devolve 
upon  a  county,  to  answer  in  damages  for  an 
injury  sustained  by  the  non-repur  of  a  bridge 
or  highway,  carries  along  with  it  the  correla- 
tive right  to  protect  that  property,  and  to 
maintain  an  action  against  any  one  for  the 
wilful  damage  to  or  destruction  of  if 

As  to  the  case  in  point  the  court  considered 
that  the  verdict  for  plaintiffs  should  stand, 
seeing  nothing  in  the  evidence  which  pre- 
cluded the  plaintiffs  from  recovering. 


THE  REGISTRY  ACT. 
Every  new  statute  has  been  from  time  im- 
memorial a  more  or  less  fruitful  subject  of 
discussion  and  litigation.  The  one  we  now 
refer  to  is  no  exception  to  the  rule,  at  all 
events  so  far  as  discussion  is  concerned.  The 
time  has  not  yet  arrived  for  litigation  as  to 
any  of  its  provisions — that  time  may  come 
and  probably  will,  unless  amateur  conveyan> 
cers  and  even  some  of  those  who  ought  U>  be 
'^  learned  in  the  law  *'  are  a  little  more  carelVil 
than  are  some  we  know  of. 

One  of  the  points  in  dispute  is,  are  two 
witnesses  necessary  for  the  proper  registration 
of  a  deed  ?  One  used  to  bo  si^jQQcient  for  a 
deed,  two  were  necessary  for  a  m<$morial ;  but 
memorials  are  done  away  with  and  in  their 
place  is  put  a  duplicate  original,  or  if  no  du- 
plicate, then  ths  instrument  must  be  left  in 
the  Registry  office.  The  ajQidavit  now  requir- 
ed may  be  and  probably  will  be  an  additional 
protection  against  fraud,  but  then  it  is  not 
absolutely  necessary  so  far  as  we  see  that  the 
witness  should  state  that  he  knows  the  parties 
or  any  one  of  the  parties.  Could  the  Registrar 
refuse  to  register  the  deed  without  such  a 
statement  of  knowledge,  we  imagine  not  It 
is  also  argued  that  the  first  part  of  section 
39  uses  the  words  "one  of  the  witnesses  to 
such  instrument,'*  and  section  4:6  speaks  of 
'*  the  witnesses  to  any  instrument"  It  is  im- 
possible to  say  with  certainty  what  the  Legis- 
lature intended — there  is  nothing  express 
upon  the  point,  and  wc  are  left  to  our  own  in- 
dividual judgment  on  the  point  The  cautions 
ones  take  the  not  very  troublesome  precaution 
of  having  two  witnesses,  others  confident  in 
thoir  opinion  only  require  one. 

Some  again  say  that  there  should  be  dupli- 


cate affidavits,  one  on  each  instrument  (when 
executed  in  duplicate).  We  can  scarcely  think 
that  this  is  necessary,  but  it  is  very  oommonlj 
done.  It  is,  say  the  careful  ones  "  better  to 
be  sure  than  sorry."  But  whilst  speaking  on 
the  subject  of  affidavits,  we  must  warn  such  of 
our  readers  as  need  the  caution  not  to  trust 
implkjtly  to  all  the  forms  of  affidavits  that  are 
to  be  found  on  the  backs  of  printed  deeds  and 
mortgages,  supposed  by  the  vendors  thereof 
to  be  in  accordance  with  the  statute.  In  some 
of  these  there  is  no  such  statement  of  the 
name,  place  of  residence  and  calling  of  the 
witness,  as  some  assert  the  act  requu^s.  It 
appears  to  be  necessary,  say  they,  an  eminent 
equity  counsel  to  the  contrary  notwithstand- 
ing, that  this  statement  should  be  a  substan- 
tive part  of  the  affidavit 

It  has  been  suggested,  and  the  suggestion  is 
a  good  one,  that  instroments  executed  in 
duplicate  should  shew  the  fact  by  a  short  de- 
claration at  the  commencement  after  the 
words  "This  Indenture,"  or  in  some  other 
convenient  place. 

No  certificate  of  identification  such  as  was 
formerly  required  in  the  case  of  instruments 
executed  out  of  Upper  Canada  appears  to  be 
necessary  under  the  new  act  It  is  also  to  be 
noticed  that  the  affidavit  of  execution  must 
be  made  on  the  instrument  (sec.  40)  and  it 
will  not  be  sufficient  as  it  formerly  was  to 
annex  it 

Some  persons  have  suggested  difficulties  in 
the  reading  of  section  86,  though  we  do  not 
at  present  see  the  force  of  the  objections  raised. 
There  are  also  some  unimportant  mistakes  in 
some  of  the  forms. 

Sect  40  of  the  act  as  aniended  in  committee 
of  the  session  previous  to  the  one  in  which  it 
was  ultimately  passed  contained  certain  clauses 
which  are  not  now  to  be  found  under  the  cor- 
responding section  (sec.  39)  in  the  present  act 
They  were  these 

"6.  But  if  he  do  not  know  them  or  do 
not  know  the  whole  of  them,  he  shall  state 
ihe&ct; 

^^  7.  And  as  to  suoh  of  them  as  he  does 
not  know,  he  shall  state  the  circumstances 
which  lead  him  to  believe  that  the  party  or 
parties  whom  he  does  not  know  and  whose 
signature  or  signatures  he  attests,  is  or  are  in 
truth  the  party  or  parties  named  in  the 
instrument,  such  as — that  the  party  declared 
himself  to  be  the  person  in  question,  and  the 
witness  had  no  reason  to  doubt  the  truth  of 
the  same,  or  that  the  party  whom  the  witness 
does  not  know  wa^  identified  to  him  by  such 
person  [naming  and  describing  him]  who  is  a 
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person  well  known  to  the  witness  and  whose 
Btitement  the  witness  believes  to  be  true.'' 

Sub-sections  4  and  5  of  section  89  as  it 
DOW  stands  are  bald  in  the  extreme.  Surely 
theerpunged  clauses  which  are  given  above 
would,  if  nothing  else,  have  been  useful  in 
suggesting  the  sort  of  information  which  raaj 
still  be  given  with  advantage.  If  it  were 
provided  that  the  witness  must  swear  to  a 
knowledge  of  the  parties  to  the  instmment, 
or  one  of  them,  we  could  understand  what 
was  intended,  though  such  a  provision  would 
occasionally  be  one  of  great  inconvenience. 
But  it  is  only  necessary  to  state  that  the  wit> 
ness  knew  the  parties  "  if  meh  be  the  /aet" 

Various  other  questions  and  difficulties 
have  been  started  respecting  this  act  to 
which  we  cannot  bow  refer.  We  shall  be 
glad  to  hear  from  any  one  interested  in  the 
subject  as  to  these  or  any  other  points  which 
admit  of  or  require  discussion.  Upon  the 
whole  we  do  not  think  the  act  has  been  quite  as 
cwefully  drawn  up  as  the  public  had  a  right 
to  expect,  considering  the  time  that  it'  has 
been  under  discussion  by  the  legislature,  and 
the  numerous  suggestions  that  have  from 
time  to  time  been  made  with  reference  to  it  by 
competent  persons;  but  many  of  which,  it 
is  alleged,  have  been  overlooked,  or  have  not 
been  sufficiently  carefully  worded. 


ESCAPE  OP  PRISONERS  ON  TECHNICAL 
GROUNDS. 

In  looking  over  some  of  our  old  country 
exchanges  we  notice  in  the  Scottish  Law 
Magoiine  some  sketches  of  narrow  escapes  of 
prisoners  from  punishment,  owing  to  the  very 
strict  manner  in  which  the  rules  of  criminal 
law  were  interpreted  in  Scotland  some  years 
ago.  We  make  a  selection  from  these  which 
we  think  will  be  perhaps  instructive  and  cer- 
tainly amusing  to  many  of  our  readers,  though 
they  do  not  we  are  happy  to  say  give  any 
idea  of  the  way  in  which  criminal  law  is 
administered  in  this  country  in  the  year  of 
grace  1866. 

The  first  we  shall  refer  to  was  with  refer- 
ence to  the  subpoenaing  of  a  witness  at  a 
trial  for  murder  at  Perth,  in  1828.  On  the 
first  witness  being  called,  it  wati  objected  to 
Ms  citation,  and  to  the  citation  of  all  the  other 
witnesses  in  the  case,  that,  when  they  were 
cited,  the  messenger  had  not  the  warrant  of 
citation  on  his  person.     The  designation  of  { 


the  witness  was  correct,  and  the  citation- 
otherwise  unexceptionable;  but  the  fact  ob- 
jected to  having  been  verified,  the  witness 
was  not  allowed  to  be  examined,  and  the 
jury,  in  consequence,  found  the  prisoner 
not  guilty  of  the  charge  of  murder. 
This  objection  was  founded  on  a  formerly 
established  principle,  that  if  a  witness 
appear  without  having  been  cited  with  all 
l€!gal  formality,  he  must  be  rejected,  on  the 
ground  that  he  had  shown  an  undue  desire 
to  appear  as  a  witness,  and  that  he  must  be 
held  to  appear  without  due  legal  compulsion 
if  any  error,  however  trifling,,  could  be  discov- 
ered in  the  mode  of  citation  or  the  messenger's  . 
execution. 

In  another  case  on  a  witness  being  called  . 
for  the  prosecution,  it  was  objected  for  the 
panel  that    the  witness  resided  at   No.  158 
Trongate  street,  Glasgow,  and  not  at  128,  as  . 
designed    in    the    list    of  witnesses.      The 
objection  of  erroneous  designation  was  sus- 
tained, and  as  the  case  could  not  be  estab- 
lished without  this  witness,  no  farther  evidence 
was  led,  and  the  panel  was  dismissed  with  a 
verdict  of  not  guilty.     What  made  this  case 
particularly  absurd  was  the  fact    that    the 
incorrect  information  was  quite  superfluous . 
and  could  not  possibly  mislead  any  one. 
I  In  1840  a  man  was  charged  with  having 
committed  an  assault  in  a  house  in  Edinburgh 
possessed  by  a  certain  man  named ;  but  during 
the   proof  it  came  out  that  the  house  was 
possessed  by  the  mfe  of  that  man,  firom  whom 
she  was  separated.     The  court  stopped  the 
case,  and  the  Lord  Justice  (Clerk)  directed! 
the  jury  to  return  a  verdict  of  not  guilty, 
wbkh  they  accordingly  did.    This  might  be 
said  to  be  carrying  out  the  idea  of  Woman's 
rights  in  quite  a  novel  directioa    The  next 
case  is,  if  possible,  more  technical  and  seems 
to  go  to  th«  extrem/B  length  of  strictness,  and 
this  case  was  tried  no  longer  ago  than  the 
year  1857.    A  woman  was  indicted  for  a  theft 
within  a  certain  house  j  but  it  appeared  from 
the  evidence  that  the  articles  were  stolen  from 
a  ehset  in  a  lobby  of  the  house.    The  pris. 
oner's  counsel  claimed  an  acquittal  on  the 
ground  that  the  theft  proved  was  not  the  one 
libelled,  and  she  was  acquitted  accordingly. 
Tho  lawyer  in  this  case  must  have  used  very 
ingenious  arguments  to  prove  that  a  closet  in 
the  lobby  of  a  house   was  not  within  the 
house.    The  greater  includes  the  less,  though 
not  the  less  the  greater. 
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Errors  in  the  description  of  persons  who 

•  have  been  the  victims  of  crime  are  said  to  be 
^  a  prolific  source  of  failures  in  the  punishment 
'Of  atrocious  criminal  cases.     One  of  the  best 

known  cases  of  this  class  was  that  of  John 
;  Hannay,  who,  in  1806,  was  charged  with  the 

murder  of  a  young  woman  who  was  with 
^  child  to  him.  The  indictment  described  her 
..  as   *^  Marion  Robson  or  Robertson,  daughter 

-  of  the  deceased  John  Robson  or  Robertson, 
:  late  toright  in  West  Croft  of  Lochrutton,  in 

-  the  parish  of  Lochrutton,  and  stewartry  of 
Kirkcudbright,  and  of  Janet  Macmiun,  his 
wife,  presently  residing  at  Lochrutton  Gate, 
in  the  parish  and  stewartry  aforesaid.**  This 
description  was  unnecessary  ample,  and 
would  have  been  sufficient  without  any  refer- 
ence to  the  deceased  father.  In  the  course  of 
the  evidence,  the  fact  came  out  that  the  father 
had  been  a  tailor,  and  not  a  wright  as  libelled. 

'  The  Solicitor-General  thereon  gave  up  the  case, 
.  and  consented  to  the  acquittal  of  the  panel, 
'  *Mn  respect  there  could  be  no  evidence  of  the 

•  charge  of  murder  as  specified  in  the  indict- 
;  ment  ;**  but  he  intimated,  and  minuted  on  the 
:  record,  his  intention  of  bringing   the  panel 

again  to  trial  on  a  new  libel.  The  panel  was 
.  acquitted  accordingly.  A  new  libel  was  forth- 
with raised  in  the  same  terms  as  the  former, 
-with  the  single  variation  of  the  trade  of  the 
•girVs  father.  The  panel  objected  to  beim^ 
sent  to  tnsi  on  this  libel,  as  he  had  already 
^*  tholed  9,n  assize,'*  and  stood  in  peril  of  his 
life  for  the  same  act  of  murder.  He  had  put 
himself  under  the  protection  of  the  Habeas 
-Corpus  Act,  and  on  this  he  also  pleaded  that 
the  indictment  previously  preferred  against 
him  had  been  prosecuted  to  a  final  issue,  and 
that  the  process  was  therefore  at  an  end.  The 
judges  differed  on  the  question  under  the  Act, 
but  their  differences  on  this  point  were  sunk 
by  a  unanimous  opinion  that  the  objection  at 
common  law  was  good,  and  that  the  panel 
could  not  be  tried  again. 

(To be  Continued.) 


Our  readers  will  by  this  time  doubtless  have 
received  the  Index  for  the  Law  Jowmal^  and 
the  Index  for  the  Local  Courti  Gatette^  for 
last  year.  They  are  more  complete  thar.  for- 
merly, as  well  as  fuller,  owing  to  the  increased 
width  of  the  column.  The  Almanac  has  also 
been  distributed.  It  is  the  same  as  that  for 
last  year,  with  the  exception,  of  course,  of  the 
necessary  alterations  ^in  the  calendar,  a  few 


slight  alterations  in  the  tables  of  stamps,  and 
some  changes  in  the  Judiciary  and  in  the 
tables  of  Court  and  County  officials.  We 
trust  it  may  still  be  found  as  useful  and  cor- 
rect as  it  has,  we  are  assured  by  many, 
hitherto  been. 


SPRING  ASSIZES,  1866. 

Eastern  Circuit. 

The  Hon  Mr,  Juttiee  John  Wil»on. 

Kingston Tuesday 20  Mardi. 

Brockville "       8  April 

Perth "       10      " 

OtUwa "       17      - 

Cornwall Thursday 26      " 

L'Original "  8  May. 

Midland  Circdit. 

The  ZTbfk  Mr,  Justice  Magariy. 

Belleville Monday 19  March. 

Napanee Tuesday 27     " 


Whitby . 

Cobourg Monday . 

Peterborongh *^      . 

Lindsay Fridav  . 

Picton Tuesday 


S  April 
9     " 

20     " 
8  May. 


Home  Circuit* 
The  Hon,  Jtketiee  Adam  Wihon. 

..  20Marcb. 


Milton Tuesday, 

Hamilton Monday. 

Welland 

Niagara  Fridav  . 

Barrie Tneaday 

Owen  Sound 


2S      - 

9  April 
18      " 
24      " 

8  May. 


Oxford  Circuit. 
The  Han,  the  Chief  Jttetiee  of  the  Commcm  Ptetu. 

..  20  March. 


Guelph Tuesday  . 

Stratford 

Beriin 

Woodstock " 

Brantford " 

Cayuga Monday   . 

Siracoe Tburaoay 


27      " 

8  April 
10      •* 
17     " 

7  May. 
10     " 


Wrstsrn  Circuit. 
77i«  Hon  Mr,  JtutHee  Momaon. 

Goderich Tuesday. . .....  20  March. 

Sarnie •'       27     " 

London "       8  April 

Chatham., "       17     •* 

Sandwich Monday 23     ** 

St  Thomas Tuesday 1  May. 

City  or  Toronto. 
The  Hon,  the  Chief  JtuHee  of  Upper  Camida, 

Monday,  19th  March. 

York  and  Pesl. 
Monday,  9th  April 
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ICAGISTBATES,   MXTNICIPAL, 

nrsoiiVBNCY.  &  school  law. 

KOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

Electiox  ukdeb  Mcxioipal  Aot— Comminoi- 
MiRT — PsBJUBT. — All  oleotioD,  Under  the  Mnni- 
pal  Act,  is  eommeneed  when  the  returning  officer 
reeeires  the  bomination  of  eandldates,  and  it  i* 
not  neeessary  to  oonstitute  an  election  that  a 
poll  should  be  demanded. 

Where,  therefore,  in  an  indictment  for  peijury, 
the  defendant  was  alleged  to  have  ewom  that  no 
notiee  of  the  disqualification  of  a  candidate  for 
township  cooncillor  had  been  gi^en  preTious  to 
to  or  at  the  time  of  holding  the  election,  the 
perjury  awigned  being  that  such  notice  had  been 
giTen  prevunu  to  the  election;  and  the  notice 
appeared  to  have  been  giyen  on  the  nomination 
of  the  candidate  objected  to :  Beld,  that  the 
•asignment  was  not  proved.— iS^.  ▼.  Cotpofi,  24 
U.  C.  Q  B.  606. 


Sal*  of  Land  for  Taxes — Payment  of  ri- 

DIXPnON  MONET  UNDER  PROTEST— -RlGBT  TO  RX- 

OOTER  BACK. — Where  lands  wore  sold  for  taxes, 
aad  after  the  expiration  of  a  year  the  owner 
paid  under  protest  to  the  Count/  Treasurer  the 
Sam  required  to  redeem  them. 

Btld,  that  be  could  not  reeoTer  this  sum  from 
tbe  County  as  mouey  had  and  receiTod,  for  under 
section  148  of  tbe  Assessment  Act,  it  was 
received,  not  for  his  use,  but  for  that  of  the 
purchaMT ;  and  tbe  payment  of  redemption 
money,  to  depriTe  tbe  purchaser  of  his  rights, 
mufft  be  unqualified. — Boulton  y.  York  and  Pub 
25U.  C.  Q.  B.  21. 


VOLVNTART     STATEMENTS     BY     ONE    PRISONER 
iOUNST  ANOTHER — iNDrCEMEKT. — ^Thc  pHsoUeri 

tfter  his  committal  for  trial  and  while  in  the 
cvtody  of  a  constable,  made  a  statement,  upon 
vhieh  the  latter  took  him  before  a  magistrate, 
vben  be  laid  an  information  on  oath  charging 
•ootber  person  with  having  suggOBted  the  crime, 
and  aslced  him  to  Join  in  it,  which  he  accordingly 
did.  Upon  the  arrest  of  the  accused,  the  prisoner 
nade  a  full  deposition  against  him,  at  the  same 
I  time  admitting  his  own  guilt.  Both  information 
umI  deposition  appeared  to  haTo  been  voluntarily 
mtde,  anioflaenced  by  either  hope  or  threat; 
bat  it  also  appeared  that  the  prisoner  had  not 
been  cautioned  that  his  statements  as  to  the  other 
ttigbt  be  glTen  in  evidence  against  himself^ 
thoQgb  he  had  been  duly  cautioned  when  under 
aenination  in  his  own  ease. 

UHd,  following  Tht  Qutm  t.  linkU,  1  7.  K. 
^itbat  bolb  the  information  and  deposition 


were  properly  receiTed  in  eTidence,  as  being 
statements  which  bad  been  voluntarily  made, 
uninfineneed  by  any  promises  held  out  as  an 
inducement  to  the  prisoner  to  make  tbem,  and 
that,  too,  though  they  had  been'  made  under 
oath;  for  that  the  rule  of  law  excluding  tbe 
sworn  statements  of  a  prisoner  under  examina- 
tion applied  only  to  his  examination  on  a  charge 
against  himself,  and  not  when  tbe  charge  was 
against  another ;  for  that  in  tbe  latter  case  ft 
prisoner  was  net  obliged  to  say  anything  against 
himself,  but  if  he  did  volunteer  such  a  statement 
it  would  be  admissible  in  evidence  against  him. 
^Reg.  ▼.  Field,  16  U.  C.  C.  P.  98. 

Insot.yicnt  AoTs — Execution — ATTAoaMSNT — 
Priobity. — Judicial  proceedings  and  acts  of  tbe 
Legislature  take  effect  in  law  from  the  earliest 
period  of  the  day  upon  which  they  are  respec- 
tively originated  and  come  into  force. 

M.  recovered  a  Judgment  and  issued  a  fi.  fa, 
goods  against  R.  The  writ  was  placed  in  the 
hands  of  the  sheriff  at  half-past  10  and  a  levy 
made  about  11  a.  m.  On  the  same  day,  but 
after  tbe  levy,  C.  sued  out  against  R.  a  writ  of 
attachment  in  insolvency,  which  was  placed  in 
the  sheriff's  hands  at  half-past  11,  a.m.  On  tbe 
same  day,  also,  an  act  of  Parliament  came  into 
force,  (tbe  Royal  assent  being  giten  thereto  oa 
that  day,  but  not  until  the  afternoon)  by  which 
it  was  in  effect  enacted,  that  no  lien  upon  tbe 
personal  or  real  estate  of  an  insolvent  should  be 
created  by  the  issue  or  delivery  to  tbe  sheriff  of 
any  execution,  or  by  a  levy  made  thereunder, 
unless  such  execution  bad  iesned  and  been  deliv- 
ered to  the  sheriff  at  lea«t  thirty  days  before  tbe 
issue  of  an  attachment  in  insolvenoy;  but  that 
this  provision  seould  not  apply  to  any  writ  there-' 
to/ore  issued  and  delivered  to  the  sheriff,  nor 
affect  any  lien  or  privilege  for  coats  wLioh  the 
plaintiff  theretofore  possessed. 

jffeld,  that  under  the  oircumstances  above 
detailed,  thejS./a.  goods  could  not  be  considered 
as  having  been  issued  and  delivered  to  the  sheriff 
bt/ore  the  act  came  into  force,  and,  therefore,  by 
virtue  of  the  act  tbe  writ  of  at taob men t  prevailed 
over  tbe  execution. 

Meld,  also,  that  tbe  exeootion  creditor  was  not 
entitled  to  any  lien  for  his  costs. 

Semble,  that  the  issuing  of  the  writ  of  attaoh« 
ment  was  a  Judicial  aet,  and  by  virtue  thereof 
under  tbe  statute,  the  property  of  the  insolvent 
vested  in  the  assignee  by  relation  before  it  was 
seised  by  the  sheriff  under  the  execntion,  and 
before  any  lien  attached  on  the  property  by 
virtue  of  the  execution.— rConverM  et  al  v.  Miehie^ 
16  U.  C.  C.  P.  16T. 


22-Vol.  ir.1 


LOCAL  COURTS'  *  MUNICIPAL  GAZETTK  [February.  186«. 


Composition  desd— Majokitt  of  caKPiTORS 
IN  NDHBBR  AND  TALUS  — In  Computation  of  the 
<*  Talae  "  of  the  debrs  owing  to  secured  creditors 
in  order  to  determine  whether  a  majority  in 
number  representing  three-fourths  in  value  of 
the  creditors  of  a  debtor  have  assented  to  a  deed 
under  24  &  25  Vict,  c  134.  s.  192,  tbe  Talue  of 
the  Pecurities  is  not  to  bo  deducted. —  WhUtaker 
▼.  Lone,  14  W.  R.  197. 


SIMPLE  CONTBACTS  &  AFFAIRS 
OF  EVBEY  DAY  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES, 

Highways  —  U<«br  —  Etidknce  —  Grant  by 
Crown  to  pritatr  ikditidital. — Held,  1.  That 
a  public  road,  laid  out  in  the  original  sur?ej  of 
crown  lands  by  a  duly  nuthorized  crown  surveyor, 
is  a  public  highway,  though  not  laid  out  upon 
the  ground. 

Held,  2.  That  if«a  user  had  been  necessary  in 
this  case  to  establish  the  ronds  in  question  as 
publio  highways,  the  facts  adduced  in  eTidenoe 
shewed  a  sufficient  user  according  to  the  nature 
of  the  ground  and  the  requirements  of  the  in* 
habitants. 

Held,  8.  That  after  a  road  has  once  acquired 
the  legal  character  of  a  highway,  it  is  not  in  the 
power  of  the  crown,  by  grunt  of  the  soil  and 
freehold  thereof  to  a  privnte  person,  to  deprive 
the  public  of  their  rifrhtno  use  the  road. — He^, 
T.  Hunt,  16  U.  C.  C.  P.  146. 


Infant— Religious  Education. — A  father,  a 
clergyman  of  the  Church  of  England,  died,  hav- 
by  will  appointed  his  wife  and  another  clergy- 
man of  the  same  church  guardians  of  two  infant 
children,  and  the  mother  afterwards  joined  the 
sect  called  Plymouth  Brethren.  The  Court,  on 
the  application  of  the  other  guardian,  gare  di> 
rections  for  bringing  up  the  infants  in  the  faith 
of  the  Church  of  England,  and  not  as  Plymouth 
Brethren,  and  referred  the  case  to  chambers  for 
a  scheme  fur  that  purpose. — In  re  Ntwhery,  14 
W.  R.  178. 


Railway— Condition  that  goods  oarbxrd  at 
ownkr's  risk — The  plnintiff  knew  that  there 
was  a  certain  rate  for  carrying  horses  on  *  rail- 
way by  passenger  train,  and  id  horse-boxes,  and 
that  there  was  a  lower  rate  for  carrying  them  by 
goods- train  and  in  waggons.  He  sent  his  horses 
by  goods-train. 

Held,  that  it  was  a  reasonable  eondition  of  the 
eontract  for  conreyanoe  that  the  horses  shoald 
be  carried  entirely  at  the  owner's  risk,  and  that 


such  condition  would  protect  the  railway  com- 
pany if  the  horses  were  injured  on  the  journey, 
but  would  not  protect  them  from  the  conse- 
quences of  delay  where  the  contract  was  to  deli? er 
in  a  reasonable  time. — Eohins&n  r.  Ortat  Wetttm 
Railway  Co.,  14  W.  R.  206. 


Misdisobiption  ov  Lboatib  IH  WUL — PB4>- 
batb. — Where  a  legatee  was  erroneously  des- 
cribed as  the  sister  of  deceased,  being  her 
daughter,  the  court,  on  being  notified  that  it  was 
a  mistake,  allowed  the  grant  of  administration 
cum  tettamento  annexe  to  pass  to  such  legatee. — 
In  re  Hooper,  14  W.  R.  210. 

Dbtisb— Eabbmbjit— UsB  or  pump  or  land  op 
adjoining  housb.— a  will  contained  the  follow- 
ing dcTise:  *'  To  my  nephew,  W.  P.,  I  give  the 
house  I  now  life  in,  with  the  outhouse  and  gar- 
den and  orehard,  in  my  own  occupation,  to  him 
and  hia  heirs  and  assigns  for  SYcr.  I  gire  to  my 
niece,  C.  P.,  the  house  and  outhouse  anu  garden, 
as  now  in  the  occupation  of  T.  A.,  to  her  and 
her  heirs  and  assigns  for  CYer.'*  The  houses 
adjoined  each  other.  The  house  in  the  occupa- 
tion of  the  dcYisor  had  a  pump  belonging  to  it, 
from  which  T.  A.,  who  had  occupied  the  other 
house  as  yearly  tenant  of  the  dcYisor  for  two 
years,  had  been  accustomed  to  draw  water  with 
her  knowledge. 

Held,  that  the  right  to  the  use  of  the  pump 
was  not  an  easement  and  did  not  pass  to  C.  P.— 
Polden  Y.  Bastard,  14  W.  R.  198. 


Coptbioht—Alibn—Colony,  laws  op — Rbsi- 
dbncb. —  An  alien  friend,  coming  into  a  British 
colony  and  residing  there  for  the  purpose  of 
acquiring  copyright  during  and  at  the  time  of 
the  publication  in  England  of  a  work  composed 
by  him,  and  first  published  in  this  country,  is 
entitled  to  copyright  in  England  in  the  work  so 
published,  though  he  may  not,  under  the  laws  of 
the  colony  where  he  is  residing,  be  entitled  to 
copyright  there. 

An  alien,  coming  into  a  British  colony, •beoomes 
temporarily  a  subject  of  the  Crown ;  he  thus  so- 
quires  rights  both  within  and  beyond  the  colonyf 
and  the  latter  cannot  be  affected  by  the  laws  of 
the  colony  into  which  he  comes. — Low  y.  Mout- 
Udge,  14  W.  R. 

Pbomissory  noth — 8  &  4  Ann,  o.  9 — ^Days  or 
Gracb. — A  note  was  made  in  favour  of  A  R 
simply,  and  not  either  to  order  or  bearer.  It 
was  payable  by  instalments,  the  whole  amouAt 
to  become  payable  «pon  default  in  payment  of 
the  first  instalment. 
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Hi^d^  (per  Bramwell,  ChAnoell,  and  Pigott, 
BB.,  PoUoek,  C.  B.,  dissenlleDte)  that  the  note 
waa  a  promiasory  note  within  the  atatnte  of  Ann, 
aod  that  dajs  of  grace  mast  be  allowed  upon  the 
first  ineUlraent— IftTier  r.  BiddU,  14  W.  R. 

UPPER  CANADA  BEPOBTS. 

QUEEN'S  BENCH. 
{BtpaarUd  by  C.  Roumow,  Jm\^  Q.O.,  Reporter  to  the  C&urt.) 

Is  Tn«  Matt  SB  or  Datid  Habtut  and  tbb 
Co&poKATioa  or  rum  Township  of  Emilt. 

3tai|Mraiioi  Jet  itf  1864. 

Whvn  a  b/-Uw  wm  pMwd  nndM*  "*  The  Temptranoi  AH  tf 
1864."  haviof  bMa  adoptoj  by  ih»  eleeton  at  a  meeting 
at  whicti  tfaa  township  elerfc  took  the  poll,  and  condacted 
all  the  proeeedingff  no  person  presiding  thereat  as 
directed  bj  eee.  S,  rab^ee.  S.— HeU,  that  the  provlalon 
was  ImperatlTe:  that  in  tha  abeenoe  of  the  perton 
app»Uitra  to  pretide,  no  poll  roald  be  legallj  taken;  and 
the  by-Iair  therefore  was  qnashed,  with  costs. 

Although  no  one  appeared  to  shew  esnse,  the  oonrt,  hating 
rcftard  to  the  erident  Intention  off  the  legislatara  to  nm- 
tain  snoh  bj*law«  nnlass  dearly  bad,  would  not  make  the 
mle  abaolate  without  seefsg  that  the  obiections  were 
&taL 

[Q.B,T.T.,18e6.] 

In  Eaater  term  C.  8,  Patterson  obtained  a  rale 
eallicg  upon  the  Corporation  of  tho  Township 
of  Emily  to  shew  caaae  why  the  by-law  anb- 
mitted  to  the  eleotora  of  the  aaid  township  on 
the  9th  and  lOth  of  January,  1865,  for  adoption 
nnder  "  The  Temperance  Act  of  1864,"  ahould 
not  be  quaafaed,  on  the  grounds,  first,  that  no 
person  presided  at  the  meting  in  parsuaoce  of 
the  third  snb-aection  of  aection  three,  of  the 
Faid  statute ;  and,  second,  that  the  townahip  clerk 
dosed  the  poll  on  the  second  day  before  all  the 
electors  bad  polled  their  Totea,  and  before  the 
boar  of  five  o'clock  in  the  afternoon. 

These  objections  were  auatained  by  affidaTita, 
stating  that  although  the  recTe  was  preaent  at  a 
part  of  the  meeting,  neither  he  nor  any  munici- 
pal councillor  or  municipal  elector  preaided 
thereat,  nor  was  any  person  ohoaen  fo  preaide ; 
and  that  be  opened  the  poll  on  the  aecond  day, 
kod  closed  it  finally  at  or  about  thirty  minutes 
after  three  o'clock  in  the  afternoon  of  such  sec- 
ond day,alleging  as  his  reason  for  so  finally  closing 
the  same  that  more  than  half  an  hour  had  elapaed 
without  any  vote  haTing  been  offered,  although 
before  ao  cloaiog  he  waa  informed,  as  the  fact 
was,  that  seTeral  duly  qualified  Toters  were  then 
coming  for  the  purpoae  of  noting,  and  was  re- 
qoested  not  to  close  the  poll,  in  order  to  giye 
them  an  opportunity  to  vote. 

It  farther  appeared  that  on  the  poll-book  was 
e&dorsed  a  certlfioate,  as  follows :  "  We,  the 
tiDdersigned,  do  hereby  certify  that  one  hundred 
and  eleven  roted  yea,  and  fifty-nine  nay,  at  a 
meeting  called  on  the  9th  and  10th  days  of 
January,  1865,  to  pass  the  Temperance  by -law. 

«/o!--^x    /  Chairman, 

^oigneaj   |  Robert  Grandy,  Tp.  Clerk." 

Th^  rule  was  serred  on  the  township  clerk 
nd  On  the  recTS  of  the  township.  Copies  of 
the  affidavits  on  which  the  rule  was  granted,  and 
a  notice  that  they  were  aueb  copies,  were  also 


served  on  the  clerk.     The  rule    was   enlarged 
until  this  term,  and  was  then  moved  absolate. 

No  one  appeared  to  oppose  its  being  made 
absolute. 

Drapir,  C.^J.,  delivered  the  judgment  of  the 
court. 

In  matters  of  ordinary  proceeding  in  a  cause, 
we  should  probably  make  a  rule  absolute  which 
having  been  duly  granted  and  regularly  served, 
was  not  opposed  by  the  party  called  upon  to 
shew  cause.  In  the  present  case,  however, 
looking  at  the  tenor  and  spirit  of  "  2he  Temper- 
ance  Act  of  1864,"  we  deem  it  our  duty  to  see 
that  the  objections  raised  are  sustained  in  fiict 
hy  the  affidavits,  and  if  so,  that  they  are  suffi- 
ciently in  accordance  with  the  statute  to  call  for 
the  by-law  being  quashed  ;  for  considering  that 
the  87th  section  of  the  act  declares  that  no 
by-law  passed  under  its  authority  shall  be  set 
aside  for  any  defect  of  prooedure  or  form  what- 
ever;  and  that  no  by-law  adopted  by  the 
electors  of  a  municipality  under  the  4th  and  5th 
sections  of  the  act  shall  be  set  aside  for  any 
defect  whatever,  whether  of  form  or  substance, 
affecting  the  reqaisition  therefor,  the  authen- 
ticity or  number  of  the  signatures  thereto,  the 
qualification  of  the  signers  thereof,  or  any  mat- 
ter, thing  or  procedure  antecedent  to  the  first 
publication  of  the  notice  given  for  the  poll 
taken,  unless  the  same  be  anthorized  by  the  act ; 
we  can  scarce  doubt  that  the  legislatare  desired 
to  sustain  all  such  by-laws  unless  there  were 
very  clear  and  very  substantial  groundti  for 
setting  them  aside.  This  by-law  was  adopted 
under  the  4th  and  5th  sections  of  the  statue. 

When  the  rale  was  moved  absolute,  I  was 
doubtful  whether  we  might  not  treat  the  provision 
of  the  8rd  sub -aection  of  aeotion  6,  in  respect  to 
the  person  who  should  preside  at  the  meeting 
for  taking  the  poll,  as  directory  only,  and  that 
provided  some  person  Mid  preaide  it  would  be 
sufficient.  My  attention  was  not  called  to  the 
statement  in  the  affidavit  of  Thomaa  Stephenson, 
that  **  the  said  township  clerk  took  the  poll,  acd 
conducted  all  the  proceedings  of  the  said  meet- 
ing without  any  person  presiding  thereat."  Now 
under  sertion  97  of  the  Municipal  Institutions 
Act,  sub-sec.  7,  it  is  the  returning  officer  who  is 
to  close  the  poll,  as  well  as  adjourn  it,  when  an 
adjourament  is  required.  This  duty  is  to  be 
performed  by  the  person  who  presides,  and  he  is 
also,  under  sub-sec.  8  of  sec.  5  of  the  Temper- 
ance Act,  to  oounc  the  yeas  and  nays,  and  to 
ascertain  and  certify  on  the  face  of  the  poll-book 
the  number  of  votes  given  for  and  agaioHt  the 
by-law,  and  the  certificate  is  to  be  countersigned 
by  the  poll  clerk,  who  would  usually  be  the 
township  clerk  ;  and  by  section  6  every  by-law 
so  passed  is  to  be  oommunicated  by  delivery  of 
a  copy  certified  by  the  township  clerk  to  the 
collector  of  inland  revenue. 

The  first  objection  is  certainly  sustained  in 
fact,  and  the  more  I  consider  it  the  more  sub- 
stantial it  appears  to  me.  It  cannot  be  mere 
matter  of  prooedure  or  form  that  there  shoull 
be  no  person  presiding  at  the  meeting,  in  whom 
is  veated  the  authority  for  conducting  the 
election  and  for  maintaining  peace  and  order. 
to  whom  the  legialature  has  entrnated  the  count- 
ing the  votea  apd  certifying  the  reault  In  the 
alMence  of  any  anch  peraon  I  do  not  aee  how  n 
poll  can  be  uken,  under  ,the  atatute,  or  the 
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result  legally  aseertained.  The  township  clerk 
has,  to  a  great  extent,  asanmed  an  authority  not 
conferred  npon  him,  and  (without  qaestioning 
his  motiTCs)  he  has  shewn  more  «eal  than  diacre- 
tion  in  this  matter. 

We  cannot  hesitate  in  deciding  that  on  this 
objection  the  rule  to  qnash  the  by-law  must  be 
mude  absolute,  with  costs.  If  the  statute  gave 
the  authority,  we  should  be  disposed  to  add,  to 
be  paid  by  the  township  clerk,  hot  the  corpora- 
tion must  bear  the  loss  caused  through  the 
offioiousness  of  their  officer. 

Rule  absolute. 


In  Tiia  Mattbr  of  Appeal  bbtwbbn  Arthub 
Stbwart,  Appblla»i,A2id  Jambs  Blaokbuwi, 
Resposdbnt. 
ConvieUot^—Appetd  to  QtiarUr  Sestion$—C«r(iorarL 

Where  a  defendAiit  htTing  been  conyleted  on  the  infbraift- 
tion  of  *  toll-g»te  keeper  of  eT«dln(t  toll,  appealed  to  the 
Quarter  8«B8lonB,  where  be  wae  tried  before  a  jary  and 
ncquitted,  thie  court  refiiaed  a  writ  of  certiorari  to  remoTe 
the  proceediogs,  the  eir«ct  ot  which  wonld  be  to  put  him 
a  aaoond  time  on  his  trl&I. 

[Q.B,T.T,1866.] 

On  the  6th  February,  1865.  on  the  information 
and  complaint  of  James  BUckburn,  a  gate 
keeper  on  the  Bond  Eau  and  St.  Clair  Qravel 
and  Plank  Road,  Arthur  Stewart  was  convicted 
before  a  justice  of  the  peace  of  the  county  of 
Kent  of  passing  a  check  gate  on  the  said. road 
without  paying  toll. 

He  appealed  to  the  Quarter  Sessions,  and 
demanded  a  jury,  before  whom  the  case  was 
tried,  and  a  Terdict  rendered  in  his  favour,  at 
the  sittings  in  March,  1865. 

In  Easter  term  J.  E,  Cameron,^  Q.  C  ,  moved 
for  a  writ  of  certiorari,  to  bring  before  this  court 
all  the  proceedings  of  the  Quarter  Sessions  on 
such  appeal. 

The  court  expressed  doubts  whether,  after  an 
ncquittal,  such  process  should  be  ordered,  at  all 
events  at  the  instance  of  a  private  prosecutor ; 
but  they  granted  a  rule  nin,  which  was  accord- 
ingly issued,  calling  upon  the  chairman  of  the 
Quarter  Sessions  and  the  clerk  of  the  peace. 

During  this  term  MeBride  moved  the  rule 
absolute.     No  one  appeared  to  shew  cause. 

The  court,  however,  after  taking  time  to  con- 
sider, refused  to  grant  the  writ,  saying  that  if 
the  Quarter  Sessions  had  deemed  it  adfisable 
they  might  have  reserved  any  questions  of  law 
arising  for  the  opinion  of  this  court,  under 
Consol.  8t:it.  U.  G.  ch.  112;  and  that  the  effect 
of  granting  this  application  would  be  to  put  the 
appellant  again  upon  his  trial,  for  which  no 
authority  had  been  cited.  The  circumstances  of 
the  cnse,  they  remarked,  were  not  such  as  to 
call  for  any  extraordinary  interference, .ond  the 
question  as  to  the  right  to  charge  the  toll  could 
easily  be  raised  in  another  form. 

The  Chibf  Justice,  having  been  absent  when 
the  rule  was  moved  absolute,  took  no  part  in  the 
judgment. 

Rule  discharged. 


COMMON  PLEAS. 

(Bemnied  by  8.  J.  Vakbotobjiw,  fcq.,  M.A.,  BarriMer-ai- 

^    *^  Law^BqforiertotUOMttrL) 

Davidson  it  al  v.  Rbtsoldb  «t  al. 

swfiee.  6>— florae  ardi- 


EumpUon  Act  (23  Ffc.  c  25  f.^ 
iiaW<ytiM(itad0Uor'« 


A  horee  ordinarily  used  In  the  deMor*i  occupation,  not 
exoeedtaiK  in  valae  $60,  la  a  »  cbastal*'  wltUa  tue  meauof; 
of  the  Kxemptlon  Act  23  Vic  cap.  25,  eec.  4,  rab^iec.  G, 
and  is  thervfore  not  UaUe  to  aelswe  for  debt. 

[CJP..  M.T,  186«1. 

This  was  an  action  against  the  defendant 
Reynolds,  sheriff  of  the  county  of  Ontario,  and 
his  sureties,  on  their  covenant  under  the 
statute. 

Two  breaches  were  assigned ;  1st.  That  on  an 
execution  sued  out  of  the  County  Court  against 
the  goods  and  chattels  of  Donald  McMillan  et  oL^ 
endorsed  to  levy  $144  72  damages,  and  $26  for 
costs  and  writs,  delivere(]\  to  him  in  December, 
1864,  when  they  had  goods,  &c.,  out  of  which 
he  might  have  made  tke  money,  iie  did  not  nor 
would  not  levy  the  money,  but  made  default; 
2nd.  That  on  the  same  writ  he  did  levy  the 
money,  but  falsely  returned  that  he  had  leried 
$5  91,  and  that  the  defendants  had  no  more 
goods  and  chattels,  whereof  be  could  levy  the 
residue  or  any  part  thereof. 

The  cause  was  tried  at  the  last  assises  for  the 
city  of  Toronto. 

The  plaintiff's  proved  that,  among  other 
things,  the  sheriff's  bailiff  had  seised  a  pair  of 
horses,  harness  and  sleigh,  which  the  defendants 
in  the  execution  had  been  using  on  their  farm ; 
that  the  bailiff  had  allowed  McMillan  to  drive 
away  the  horses  on  the  pretence  of  finding 
security,  and  that  he  had  sold  them :  the  sheriff 
was  unable  to  produce  them.  The  other  goods 
and  chattels  brought  enough  to  pay  the  sheriff's 
charges  and  leave  $5  91  over. 

There  were  two  points  in  dispute  at  the  trial ; 
1st.  Whether  McMillan  took  the  horses  away  by 
leave  of  the  plaintiffs  oi  sherii^ 's  bailiff ;  and, 
2nd.  Whether  one  of  the  horses  could  not  have 
been  selected  by  the  debtorf  as  exempt  from 
seiiure,  its  value  with  the  harness  and  sleigh  tot 
exceeding  $60. 

The  learned  judge  being  of  opinion  that  it  was 
exempt,  directed  the  Jury  to  say,  whether  it  was 
by  plaintiff's  leave  or  by  leave  of  the  sheriff 
that  the  horses  were  taken  away,  and  to  find  the 
value  of  the  better  horse  as  the  damages  of  the 
plaintiffs,  and  also  to  find  the  value  of  the  other 
horse,  sleigh  and  harness.  The  jury  found  that 
it  was  with  the  leave  of  the  sheriff's  bailiff  the 
horses  were  driven  away,  and  they  assessed 
damages  for  the  plaintiffs  at  $75,  the  value  of 
the  best  horse,  and  the  value  of  the  other  faorae, 
harness  and  sleigh  at  $50. 

MeMichad  had  leave  reserved  to  move  to  in- 
crease the  damages  by  $50,  if  the  oourt  were  of 
opinion  that  the  horse,  not  exceeding  in  value, 
$60,  was  not  exempt  from  seizure. 

In  Miebaelmas  term  a  rale  nisi  was  accord- 
ingly obtained  to  shew  cause  why  the  verdict 
should  not  be  increased  by  adding  $50  pursuant 
to  lesve,  on  the  ground  that  the  articles  so 
valued  by  the  Jury  were  not  exempt  under  the 
statute. 

During  the  term  Sobt.  A,  ffarriton  shewed 
cause,  and  contended  tjiat  a  horse  was  such  a 
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ehattel  aa  might  be  exempt  from  seisare,  if 
ordinarilj  used  in  the  d^tor'e  oeoapatioa,  aa  the 
eTideooe  fairly  shewed  this  was. 

MeMiekmel  eontended  that  animals  are  not 
within  the  exemption  of  the  sixth  sab-seotion  of 
the  fonrth  elaose  of  the  statute. 

J.  Wiuoir,  J.,  delivered  the  Jadgment  of  the 
court. 

We  are  ealled  upon  to  determine  whether  this 
horse  was  exempt  from  seltare  by  the  6th  snb- 
seetion  of  section  4  of  the  23  Vio.  eap.  25.  The 
words  are,  *«  Tools  and  implements  of,  or  ehattels 
ordinarily  used  in  the  debtor's  oocnpaUon  to  the 
Talne  of  sixty  dollars." 

We  take  the  word  *'  tool*'  to  mean  an  instm- 
ncnt  of  mannal  operation,  partienlarlj  those 
used  by  farmers  and  meohanios.  We  thiniL  the 
word  •«  implement"  has  a  more  extensive  mean- 
ing, inolnding,  with  tools,  utensils  of  domestie 
use,  instruments  of  trade  and  hnslMndrj ;  but 
both  words,  we  think,  exclude  the  idea  of 
tnimals.  The  word  '^ehattel"  has  a  legal, 
well-defined  meaning,  and  is  more  oomprehenstTe 
than  the  other  two,  andineludes  animals  as  well 
as  goods  moTable  and  immoTabie,  except  such  as 
have  the  nature  of  freehold.  «•  Chattels  per- 
sonal are  horses  and  other  beasts,  household 
staff."  &o. :  Co.  Ut  118  b. ;  Off.  Ex.  79,  81. 

A  horse,  ordinarilj  used  in  a  debtor's  ocenpa- 
tioo,  of  the  Talue  of  $60  or  under,  could 
properly,  we  think,  haTe  been  selected  by  him 
out  of  any  larger  number  as  exempt  from  seiiure 
under  this  sub-section.  The  jurj  hsTe  found 
that  the  horse,  sleigh  and  harness  were  of  the 
▼slue  of  $60,  and  in  regard  to  amount  were 
within  the  exemption. 

We  are  of  opinion  that  a  horse,  ordinarilj 
ued  in  a  debtor's  occupation,  of  the  ralne  of 
S60  or  less,  as  this  horse  was,  is  a  chattel  which 
be  might  select  out  of  a  larger  number  seised  aa 
exempt  under  this  clause  of  the  statute. 

The  debtor  has  taken  the  horse,  and  so  we 
think  he  may  be  held  to  haTC  selected  it,  aa  he 
had  the  right  to  do. 

The  rule  will  be  discharged.   Rule  discharged. 


COMMON  LAW  CHAMBERS. 
(Beporttd  bg  BoRn  A.  HABBOOir,  Xiq.,  Burrider<ti'Law.) 

RoBiiisov  T.  Shiilds. 

Sd^o/jmdffmmt»^On9  im  Superior  Onai  and  iJU  otUr  in 

aDMHonOmrt—AOcwed. 
BOd,  thai  *  Jndgment  to  *  INtMoii  Oonrt  mar  bo  Mt  off 
MMlallowedagidnsltlwJadfnMiit  oTa  Bmpnior  Oonrt  of 
Secord. 

[Chfimben,  Jaly  10, 1865.J 

C.  McUieluul  obtained  a  summons  calling  on 
the  plaintiff,  his  attorney  or  agent,  to  shew  cause 
vby  satisfaction  should  not  be  entered  on  the 
roH  in  this  action  to  the  amount  of  $108.97, 
beiog  the  amount  of  certain  judgment  for  $100 
damages,  and  $8.97  costs,  reooTcred  in  the 
EieTeoth  DiTision  Court  for  the  United  Counties 
of  York  and  Peel  against  the  said  plaintiff 
Bobiiuon  by  the  said  dsfendant  Shields,  the 
above  defendant  entering  satisfaction  or  giving 
rceeipt  therefore  upon  grounds  disclosed  in  pa- 
pers and  affidavit  filed. 

The  oolj  affidavit  filed  was  that  of  the  defen- 
^t,  in  which  he  swore  that  he  did,  on  the  18th 


daj  of  May  last  past,  recover  ag^nst  the  above 
named  plaintiff  a  jadgment  for  the  sum  of  $100, 
and  costs  of  suit,  which  si^d  costs  amount  to 
$8.97  oenta,  in  the  Eleventh  Dirision  Court  for 
the  United  Counties  of  York  and  Peel ;  that  on 
the  said  18th  day  of  May  a  writ  of  execution 
upon  the  said  judgment  was  duly  issued  out  of 
the  said  Division  Court  by  the  olerk  thereof, 
which  said  writ  was  directed  to  Robert  Broddy, 
a  bailiff  of  said  court,  and  commanded  him  to 
levy  the  sum  of  $108.97,  damages  and  costs,  of 
the  goods  and  chattels  of  the  said  defendant; 
that  on  the  19th  day  of  the  said  month  of  May, 
the  said  bailiff  returned  the  said  writ  of  execu- 
tion nu^  hona\  that  the  above  named  plaintiff 
in  this  cause  recovered  a  judgment  of  this  Uonor- 
able  Court  on  the  8rd  day  of  July,  1865,  against 
deponent  for  the  sum  of  $468.49,  damages  and 
costs ;  that  deponent  was  desirous  of  setting  off 
against  the  plaintiff's  judgment  in  this  caase  the 
said  judjnnent  recovered  by  deponent  in  the 
Division  Conrt ;  that  if  not  allowed  to  set  off  the 
said  judgment  against  the  plaintiff 's  judgment 
herein,  that  he,  deponent,  wonld  lose  the  whole 
amount  of  said  judgment;  that  no  part  of  said 
judgment  and  costs  recovered  in  said  Division 
Court  had  been  paid. 

Robert  A.  Harruon  showed  cause  and  con- 
tended that  as  Division  Courts  are  not  Courts  of 
Record,  a  judgment  in  a  Division  Court  caunot 
be  set  off  against  a  judgment  in  a  Superior  Conrt 
of  Record. 

2>.  MeMiehael  supported  the  summons,  and 
argued  that  the  right  invoked  is  an  equitable 
one,  and  ought  to  be  allowed  without  reference 
to  the  question  whether  or  not  the  judgments 
proposed  to  be  set  off  were  judgments  of  Courts 
of  Record.  He  referred  to  Uarruon  v.  Bain" 
hridffe,  2  B.  &  C.  800. 

RioRABDs,  C.  J. — I  am  told  there  is  no  pre- 
cedent for  this  appHcatjon,  still  I  think  it  must 
be  granted.  The  right  to  set  off  judgments  is 
aa  application  to  the  equitable  jurisdiction  of 
the  Court,  and  in  a  case  like  the  present  ought 
to  be  admitted.  No  question  arises  here  as  to 
the  attorney's  lien.  The  summons,  therefore, 
will  be  absolute. 

Summons  absolute. 


ELECTION  CASE. 
(BtporUd  ^  R.  ▲.  HAsaooii,  liq.,  BarrUUr-at-Uivf.) 

Thi  Qubbv  bx  kil.  MoMaxus  y.  Fxrousov. 

JBbcKofi  af  wardtn—Proptr  daeriptton  qf  warden— 'S^fflei• 
meif  qf  oeH^^lealM  ^  rmum  md  dtputy  reeuMta-^Duty  ^ 
eUrkt^Natura  and  ijiki  qf  ceri{ficiiU9-^New  eUetioi^^ 

(OoDthmed  ftom  p.  14.) 

Unless  the  certificate  comply  with  the  statute, 
the  person  presenting  it  is  not  entitled  to  his 
seat  Con.  Stat.  U.  C.  cap.  54 ;  The  Queen  v. 
Mayor  of  Bridgnorih,  10  A.  &  E.  67 ;  The  Queen 
V.  Hunfhery,  ib.  886 ;  and  all  the  certificates 
objected  to  were  defective  under  the  statute. 

RxoHABDB,  C.J — As  to  the  point  raised  for  the 
defendant  that  he  is  called  upon  in  the  summons 
te  show  by  what  authority  he  exercises  the  nffice 
of  *«  Warden  of  the  County  Council  of  the  County 
of  Simcoe, "  whereas  it  should  have  been  *<  War. 
den  of  the  Corporation  of  the  County  of  Simcoe." 
According  to  sec.  66  that  would  seem  to  be  the 
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proper  designation ;  bnt  seo.  148  speaks  of  "  the 
Warden  of  a  County."  There  is  no  particular 
name  specified  in  the  statute.  The  defendant 
cannot  be  misled  in  any  way  by  the  desoHptioa 
in  the  summons.  If  the  words  "  of  the  County 
Council"  be  rejected,  it  would  correspond  with 
the  name  in  the  148th  section.  He  has  appeared- 
and  the  18th  Rule  of  Court  applicable  to  proceed, 
ing  in  quo  warranto  is  against  holding  any  pro- 
ceedings irregular  or  roid  which  do  not  iutetfere 
with  the  just  trial  of  the  matter  on  its  merits. 
The  oases  referred  to,  of  Hawkins  t.  Huron  and 
Bruce,  2  U.  C.  C.  P.  72,  and  Barclay  t.  Munich- 
polity  of  Darlington,  11  U.  C  Q.  B.  470,  are  au- 
thorities to  shew  that  a  slight  difference  from  the 
true  name  of  a  corporation,  will  not  inralidate 
proceedings.  I  am  of  opinion  that  the  objection 
referred  to  cannot  be  sustained. 

Then  as  to  the  merits,  the  first  question  to 
be  considered  is,  whether,  under  the  67th  sec.  of 
Con.  Stat.,  cap.  64  (U.  C.  Municipal  Institu- 
tions Act),  a  reeye  of  a  township,  who  was  duly 
elected,'and  had  made  and  subscribed  the  declara- 
tions of  office  and  qualification,  had  a  right  to 
take  his  seat  -in  the  County  Council,  when  the 
certificate  of  the  Township  Clerk  did  not  state 
that  he  had  made  an<f  subscribed  the  declarations 
of  office  and  qualification,  but  that  **  he  had 
taken  or  made  the  declaration  of  office.'* 

I  am  of  opinion  that  the  reere  furnishing  the 
certificate  mentioned  had  not  the  right  to  take 
his  seat;  and  that  the  Clerk  of  the  County 
Council,  if  considered  aa  acting  in  relation  to 
this  certificate  alone,  was  right  in  refusing  to 
allow  Mr.  Mathewson,  the  reeve  of  Snnnidale,  to 
take  bis  seat  in  the  County  Council  of  Simcoe, 
at  its  first  meeting  this  year,  as  such  reeve,  on 
account  of  the  certificate  produoed  by  him  be- 
ing defective  in  the  manner  above  stated. 

The  section  of  the  statute  is  positive,  and 
seems  to  be  reasonable,  as  requiring  the  person 
claiming  the  seat  to  furnish  evidence  that  he 
was  entitled  to  it  The  statute  ezpreeely  re- 
quires that  the  declarations  should  be  made  and 
subscribed.  According  to  the  certificate,  this 
may  have  been  made,  but  not  tuhncribed  at  all. 
It  is  not  unreasonable  to  require  the  person 
making  the  declaration  to  Bubteribe  it  as  a 
means  of  indentification  and  of  binding  the  party 
making  it  to  the  matters  therein  stated ;  I  do  not 
consider  the  omission  to  subscribe  the  declara- 
ion  would  be  a  mere  matter  of  form.  Whether 
he  defect  be  considered  as  a  matter  of  form  or 
substance,  the  certificate  not  being  aooording  to 
the  statute,  as  a  general  rule,  would  well  justify 
the  Clerk  in  declining  to  permit  the  bearer  of  it 
to  take  his  seat  in  the  CounciL 

It  is  alleged,  and  is  no  doubt  true,  that  there 
were  other  reeves  who  were  allowed  to  take 
their  seats  in  the  County  Council,  whose  certi- 
ficates were  as  faulty,  if  not  more  so,  than  that 
of  the  reeve  of  Sunnidale. 

The  next  question  is,  assuming  th«se  reeves 
to  be  in  other  respects  well  qualified,  and  to  have 
taken  their  seats  in  the  County  Council,  can  their 
votes  therein  be  challenged  for  such  defective 
certificates,  and  any  by-law  or  other  proceeding 
of  the  Council  be  set  aside  because  carried  or 
passed  by  the  votes  of  reeves  who  have  been 
allowed  to  take  their  seats  on  such  defective 
certificates?  I  think  not.  The  67th  section  of  the 
statute  does  not  declare  that  the  votes  of  any 


reeve  taking  his  seat  without  such  certificate 
shall  be  void,  nor  say  that  the  proeeedinga  sup- 
ported and  carried  by  such  votes  shall  not  be 
binding.  I  think  this  seotion  may  properly  be 
considered  directory,  and  so  eonstmed. 

The  fifth  sub-section  ef  section  66  enacts  that 
the  County  Council  of  every  county  shall  con- 
sist of  the  reeves  and  deputy-reeves  of  the 
townships  and  villages  within  the  county ;  and 
the  176th  and  subsequent  seotionB,  under  the  head 
of  OrrioiAL  DaoLAaatxom,  aeems  to  provide 
that  every  person  elected  or  appointed  to  office 
under  the  Act  shall,  before  entering  on  the 
duties  of  his  office,  make  the  proper  declaration 
of  qualification  of  office  required  by  the  Act. 

The  67th  section  does  not  require  that  die 
reeves  or  deputy-reeves  should  make  and  sub- 
scribe the  declarations  of  qualification  and  of 
office, — that  is  provided  for  by  other  sections  of 
the  Act.  The  certificate  is  only  evidence  that 
what  is  contMued  in  it  has  been  done.  If  it  has 
not  been  done,  or  the  reeve  or  deputy-reeve 
had  not  been  duly  elected,  that  certificate  would 
not  give  the  party  holding  it  the  right  to  sit  and 
vote  in  the  CounciL  That  right  comes  from  his 
being  the  reeve  or  deputy-reeve  and  having 
made  the  required  declarations.  If  the  certificate 
were  the  essence  of  his  qualification  and  not 
merely  the  evidence  of  it,  then  it  might  be  held 
that  the  acts  done  by  the  reeve  who  did  not 
possess  it,  or  only  possessed  a  defective  one, 
were  void;  but  merely  being  evidence  of  his 
.qualification,  if  it  turns  out  that  he  is  duly 
qualified,  then  I  think  it  cannot  be  properly  held 
that  his  acts,  as  a  member  of  the  County  Coun- 
cil, are  void;  nor  can  they  in  any  way  be 
impugned  on  aooount  of  the  imperfect  certifioate. 

It  is  admitted,  as  I  understand,  that  the 
reeves  and  deputy-reeves,  whose  eertifioatea 
are  attacked  on  either  side  as  informal,  were 
really  duly  elected  as  Reeves ;  and  had  made  the 
proper  declarations  of  office  and  qualification  at 
the  time  of  the  first  meeting  of  the  Council,  and 
before  the  election  of  Warden  had  been  proceed- 
ed with. 

In  the  view  I  take  of  the  statute  on  this  point, 
it  will  not  be  necessary  to  go  over  the  certificates 
of  the  different  reeves  and  deputy  reeves  to  see 
if  they  correspond  in  word  and  letter  with  the 
seotion  of  the  statute.  Though  the  county  clerk 
might  well  have  declared  that  some  of  them  ought 
not  to  have  taken  their  seats ;  and  if  he  refused 
to  alio  w  the  reeve  of  Sunnidale  to  take  his  seat, 
as  a  matter  of  consistency,  to  say  the  least,  he 
was  bound  to  reject  some  others,  whose  certifi- 
cates were  quite  as  defective  as  his ;  yet  these 
reeves  and  deputy  reeves  having  taken  their  aeatt, 
and  not  being  disqualified,  savs  in  the  point  in 
dispute,  I  cannot  question  their  right  to  vote  as 
members  of  the  County  Council. 

It  is  urged,  on  behalf  of  the  relator,  that  inas- 
much as  the  vote  of  the  reeve  of  Sunnidale  would 
have  elected  him  as  warden,  and  his  certificate  is 
not  as  defective  as  the  certificates  of  several  of 
those  who  voted  for  the  defendant,  I  ought  to 
dieclare  the  relator  duly  elected,  as  Mr.  Mathew- 
son was  unfairly  excluded  from  his  seat;  and  he 
states  by  his  affidavit  that  he|would  have  voted  for 
the  relator  if  he  had  been  allowed  to  vote. 

I  do  not  see  my  way  clear  in  acting  on  this 
stiggestion — the  reeve  of  Sunnidale  did  not,  in 
fact,  4^nder  his  vote  for  any  one.  .If  he  had  of- 


February,  1866.]         LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[Vol.  IL— 2r 


fered  to  vote  for  relator,  aad  hit  vote  had  been 
Tfjected,  then  in  the  etvnt  of  my  deoiding  that 
lie  vas  entitled  to  TOte,  I  oonld  have  pnt  his  Tote 
down  for  the  relator;  bat  as  it  now  appears,  I 
ean  only  say  that  he  intended  to  Tote  for  relator ; 
bttt  did  not  at  the  time  disolose  his  intention.  I  do 
not  feel  at  liberty  to  say  that  his  Tote  ean  properly 
l»e  considered  as  oast  for  the  relator,  eyen  if  I  am 
satisfied  that  that  he  onght  to  haye  been  allowed 
to  TOte.  Under  the  eircvmstanees,  if  I  hold  that 
lie  is  entitled  to  Tote,  then  this  result  follows  :^- 
That  he  was  a  person  properly  qualified  to  Tote ; 
that  he  hae  been  wrongfnlly  depriyed  of  his  right 
tOTote;  and  that  his  TOte  miffht  have  influenced 
the  result ;  and  from  what  is  before  me,  it  is 
probable,  would  hare  influenced  the  result.  In 
this  Tiew,  I  should  feel  bound  to  set  aside  the 
eUetioD,  and  order  a  new  eleotion  to  remedy  the 
iDJQstiee  that  has  t>een  done. 

The  facts  necessary  to  be  referred  to,  seem  to 
me  to  be  as  follows  :— 

Od  the  25th  January  last,  the  reeves  and 
depoty  reeves  forming  the  County  Council  for  the 
eoQotj  of  Simooe,  met  at  Barrie.  R.  T.  Banting, 
Esq ,  the  county  clerk,  examined  the  certificates 
of  the  different  recTSs  and  deputy  recTes,  and  pro- 
noancdd  them  regular,  until  he  oame  to  the  reeve 
of  SuDsidale,  Duncan  Mathewson,  Esq.,  and  the 
reeve  of  Bradford,  Anson  Warbnrtoa,  Esq.,  when 
he  objected  to  their  certifioates  of  eleotion  and 
qQsUficatioo,  and  finally  directed  them  to  leave 
tbf  Council,  wliich  they  did  without  voting.  The 
reiitor  states  that  these  persons,  botii  before  and 
noee  the  eleotion,  stated  that  they  had  intended 
to  vote  for  him  as  warden. 

There  seems  to  be  very  little  said  about  Mr. 
Wsrburton's  certificate  being  defective  ;  but 
when  Mr.  Mathewson*s  was  brought  up.  a  good 
deal  of  diseussion  followed ;  some  of  the  mem- 
bers of  the  Council  contended  that  his  certificate 
vas  as  good  as  those  of  some  others,  which  had 
been  pronounced  sufficient  by  the  clerk,  and  the 
clerk  took  the  opinion  of  a  professional  gentle- 
nan  before  finaBy  deciding.  It  was  also  statsd 
that  it  was  suggested  that  the  other  certificates 
ehoQld  be  looked  into ;  but  the  clerk  declined 
doiog  80,  and  decided  that  all  the  certificates 
filed,  eicept  those  of  Mathewson  and  Warburton, 
vere  correct  and  sufficient  That  particular  at- 
tention iras  called  to  the  defect  in  the  certificate 
of  John  Hogg,  reeve  of  Collingwood.  but  the 
clerk,  neverUieless,  ruled  it  was  sufficient,  and 
illowed  him  to  vote  as  such  reeve. 

The  votes  stood,  13  for  relator,  and  18  for 
defendant.  The  clerk  of  the  Council  then  re- 
qneeted  defendant,  as  reeve  of  the  municipality 
baying  the  highest  number  of  names  on  iu  last 
'evised  assessment  roll,  to  give  the  casting  Tote, 
vbieh  he  did,  in  his  own  favor,  and  was  then 
declared  dnly  elected  warden.  Relator  protested 
tgainst  the  election. 

That  portion  of  the  statute  necessary  to  be 
tranaeribed  in  order  to  understand  the  objections 
uged  to  the  certificate  of  the  reeves  of  Snnnidale 
^Collingwood,  reads  as  follows:— 

8ec.  67 — ^That  no  reeve  thall  take  hii  9§ai  in 
the  Connty  Council,  until  he  has  filed  with  the 
clerk  of  the  County  Council,  a  certificate  under 
the  hand  and  seal  of  the  township  or  town  clerk, 
Ibat  inch  reeve  was  duly  eleeted,  and  made  and  eub^ 
teH6rd  the  declaratione  of  office  and  qualification 
^tuehretvi. 


The  certificate  of  the  town  clerk  of  Sunnidale, 
an  fiar  as  is  necessary  to  be  considered,  reads  as 
follows : — 

*'  I  hereby  cerUfy  that  Duncan  Mathewson, 
Esquire,  was  duly  elected  as  couoolUor  for  this 
township,  and  that  he  has  made  and  subscribed 
the  declarations  of  office  and  qualifications  of 
office  as  such ;  and  that  he  has  also  been  appoint- 
ed reeve  of  said  township,  and  has  taken  or  made 
the  declaration  of  office  of  reeve  for  the  said 
township  of  Sunnidale." 

The  certificate  varies  from  the  statute  in  stat- 
ing he  was  appointed  instead  of  elected  reeve ;  that 
he  hsd  taken  or  made  the  declaration  of  office  of 
reeve,  instead  of  **  made  and  eubeeribed  the  decUf 
ralione  of  office,  and  qualification  a*  eueh  reeve" 

That  part  of  the  certificate  of  the  town  clerk 
of  Collingwood,  necessary  to  be  transcribed,  is  as 
fbllows: — 

*«  I,  Joseph  Hill  Lawrence,  clerk  of  the  Muni- 
cipal Council  of  the  town  of  Colliogwood,  do 
hereby  certify  that  John  Hogg,  Esquire,  has 
been  duly  elected  reeve  of  the  corporation  of  the 
said  town  of  Colliogwood,  and  that  he  hntb  made 
the  declarations  of  qualification  and  of  office  pre- 
scribed bjr  law  as  such." 

This  Taries  from  the  statute,  in  stating  that  he 
had  made  the  declarations  of  qualification,  in- 
stead of  saying  '*  made  and  eubeeribed  the  deula- 
raions,  &c." 

The  certificate  produced  by  the  reeve  of  Sun- 
nidale  uses  the  words  of  the  statute  in  relation 
to  the  declarations  made  for  the  office  of  coancil- 
ior  of  the  township  ;  but  the  latter  and  more  im- 
portant part,  relating  to  the  office  of  reeve,  is 
erroneous  ;  and  the  most  important  error  is  com- 
mon to  both  the  certificates  of  Sunnidale  and  of 
Collingwood,  vis. :  the  omission  to  certify  that 
they  had  eubeeribed  the  declarations. 

It  certainly  does  seem  singular  that  the  clerk 
should  have  held  one  of  these  certificates  regular 
and  declare  the  other  bad.  My  attention  has 
been  particularly  directed  to  the  certificate  al- 
lowed, and  considered  regular  by  the  clerk,  as 
produced  by  the  reeve  of  Barrie.  The  pnrt  of 
that  necessary  to  transcribe,  is  as  follows : — 

'*  This  certifies  that  at  the  first  meeting  of  the 
Municipal  Council  of  the  corporation  of  the  Town 
of  Barrie,  held  on  the  16th  January  instant, 
Wm.  D.  Ardagh,  Esq.,  was  unanimously  elected 
reeve  of  said  corporation  for  the  current  year, 
A.D.,  1866." 

.  There  has  not  been  any  suggestion  offered  how 
this  certificate,  far  more  defective  than  either  of 
the  other  two,  should  have  been  received  as  reg- 
ular, whilst  that  of  the  reeve  of  Sunnidale  was 
pronounced  bad. 

This  view  was  presented  on  the  argument  that 
the  clerk  having  declared  the  certificates  all 
regular  until  he  csme  to  those  of  Sunnidale  and 
Bradford ;  and  no  objection  having  been  made 
by  any  one  up  to  that  time,  he  could  not  recall 
his  decision  as  to  the  prior  ones,  though  they 
might  be  more  defective  than  those  he  was  reject- 
ing ;  and  the  reeves  and  deputy  reeves  in  the 
certificates  allowed  having  taken  their  eeate,  he 
«onld  not  afterwards  direct  them  to  leave  the 
council. 

It  certainly  seems  strange  that  he  should  not 
have  been  alive  to  the  irregularities  until  the 
certifioates  of  but  two  persons  remained  to  be 
disposed  of;  and  the  votes  of  either  of  these  two 
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it  DOW  ftppeara,  woald  bare  decided  who  was  to 
be  warden  for  tlie  jear,  and  he  rejected  both  of 
these. 

lean  not  .say,  nnder  the  oircnmstanoeB,  that 
it  is  at  all  sarprisiog  that  he  ehoald  hare  been 
charged  at  the  time  with  partiality  in  relation  to 
these  matters, 

If  this  election  is  allowed  to  etand,  this  resnlt 
will  follow,  that  at  any  time  a  county  clerk  may* 
according  to  his  own  caprice  or  preferences  of 
any  kind,  decide  in  favor  of  and  allow  certain 
persons  with  defeotire  certificates  to  take  their 
seats  and  vote  in  the  conncil,  whilst  as  to  others 
whose  certificates  are  qaite  as  good,  and  in  some 
oases  even  less  defective,  he  may  reject  them  and 
refuse  to  allow  them  to  Tote  without  any  reason- 
able ground  being  assigned  for  such  inconsistent 
decisions.  I  do  not  think  it  is  desirable  that  any 
judicial  decision  should  be  arrived  at  that  would 
furnish  an  excuse  for  such  a  course  of  conduct, 
and  I  shall  therefore  set  aside  the  election  of  the 
defendant  to  the  office  of  warden. 

The  question  of  costs  is  somewhat  embarrass- 
ing. 

There  is  nothing  to  show  any  direct  interfer- 
ence with  the  decision  of  the  County  Clerk,  on 
the  part  of  the  defendant,  and  be  appears  to 
have  been  called  upon  by  that  officer  to  give  his 
casting  vote,  when  the  election  was  had.  It  is 
true  he  accepted  the  office,  and  was  sworn  in. 
There  is  nothing  to  show  that  he  was  aware  of 
the  defects  in  the  certificates  of  the  reeves  who 
were  allowed  to  vote  by  the  clerk ;  and  the 
plaintiff  claimed  on  this  application  that  he  ought 
to  be  declared  warden,  which  I  do  not  think,  on 
the  facts  disclosed,  he  was  entitled  to  ;  so  to  that 
extent  the  defendant  was  justified  in  opposing 
this  application.  I  do  not  therefore  think  I  can 
properly  direct  the  defendant  to  pay  the  costs. 
The  learned  judge  who  granted  the  summons  in 
this  matter  did  not  think  proper  to  direct  the 
County  Clerk  to  be  made  a  party  to  these 
proceedings.  If  the  County  Clerk  had  been 
called  upon,  he  might  have  been  able  to  explain 
satisfactorily  the  seeming  Inconsistencies  in  his 
conduct  in  relation  to  the  election ;  if  he  had 
not  done  so  he  would  probably  have  been 
directed  to  pay  the  cost  of  this  proceeding.  As, 
however,  he  is  not  now  before  me,  I  cannot  as- 
sume that  he  would  not  have  been  able,  if  be  had 
been  called  upon,  to  show  sufficient  grounds  to 
excuse  him  from  the  payment  of  costs. 

Under  these  circumstances  I  must  decline 
giving  costs  to  any  of  the  parties.  • 

A  writ  will  go  to  remove  the  defendant  frnm 
the  office  of  warden,  and  to  hold  a  new  election. 

The  relator  may,  if  he  deem  it  necessary, 
amend  the  style  of  the  office,  by  omitting  the 
words  "  of  the  County  Council,"  after  the  word 
**  Warden,"  and  before  the  wortls  ••  of  the  County 
of  Simcoe,"  in  the  writs  he  may  issue  in  pursu- 
ance of  this  judgment. 

Judgment  aocorlingly. 

UNITED  STATES  BEPOBTS. 


Thi  Comuonwsalth  t.   Albxrt  C.   Cassidt. 

The  pubUntlon  of  an  adT«rtiMra«nt  oaioaUted  to  alarm  the 
public  mind  aaMeaniarUy,  is  a  public  nuiMooii,  and  is 
indictable  as  sucli.  [Quart«)r  8«8ionB.] 

Motion  to  quash  the  indictment. 


Opinion  by  Alltsou,  J. 

This  motion  is  based  on  several  grounds,  first 
that  the  facts  laid  in  the  bill  do  not  constitute 
an  indietable  offence.  In  tiiis  we  do  not  agree 
with  the  defendant  To  do  any  act  which  is  eal. 
cnlated  to  spread  terror  and  alarm  through  the 
community,  unless  such  aot  is  right  and  proper 
in  itself  oonsidered,  or  beoomee  necessary  under 
the  special  cireumstanees  surrounding  the  com- 
mission  of  that  which  is  oomplained  of  as  con- 
stituting an  offenee,  renders  the  person  so  offend- 
ing  liable  to  indictment  at  common  law. 

For  Illustration,  to  circulate  a  report  of  an  in- 
vasion, or  the  breaking  out  of  an  infectious  or 
contagious  disease,  if  the  report  be  false,  woald 
be  indictable,  because  such  reports  are  caloulated 
to  excite  unnecessary  fear  and  terror  in  the 
minds  of  the  people ;  whilst  if  the  facts  eor- 
respond  with  the  report,  no  indictment  would  lie, 
because  it  would  under  ordinary  circumstances 
be  eminently  proper  that  sueh  information  should 
be  given  to  the  public. 

The  general  principle  is  that  whatever  Is  in- 
jurious to  a  large  class  of  the  community  is  a 
nuisance  at  common  law.  Lanting  W.  Smith  t. 
Cowen,  146.  The  canying  on  of  a  trade,  which 
is  in  itself  lawful,  if  it  is  injurious  to  the  com- 
fbrt  of  the  commuuity  generally,  or  the  immedi- 
ate neighborhood,  constitutes  a  nuisance.  People 
V.  Cunningham,  1  Denio,  624,  Upon  this  princi. 
pie,  indictments  have  frequently  been  sustained 
in  this  court  for  maintaining  a  bone  boiling  or 
lampblack  establishment.  8o  also  a  swine  yard 
in  a  city  or  thickly  populated  neighborhood 
is  a  nuisance.  Commonwealth  v.  VanMtckU^ 
Brightly,  R,  69. 

These  kind  and  kindred  cases  rest  on  the 
ground  of  their  causing  discomfort  merely  to  the 
public.  If  indictments  will  lie  for  cause  like  to 
those  named,  it  does  not  require  authority  for  the 
doctrine  that  whatCTer  Injuriously  affecu  the 
health  or  the  morals  of  a  large  class  of  the 
community,  is  indictable  as  a  common  nuisance 
—such  as  the  letting  off  of  fire  works  in  a  pub- 
lic street,  or  the  keeping  of  a  disorderly  house. 

This  indictment  charges  the  unlawful  circula- 
tion of  a  false  report  by  handbills  posted  on  the 
corners  of  the  public  streets,  and  other  public 
places  in  the  city,  calling  on  the  citizens  to  look 
out  for  a  child  stealer,  describing  her  as  a  won^ 
about  twenty-four  years  of  age,  etc.  The  hope 
le  suggested  that  she  may  be  discovered  and 
brought  before  the  public',  where  she  may  be  ob- 
served by  both  heads  of  families  and  their 
children,  etc. 

That  this  publication,  given  to  the  publio  in 
the  manner  above  stated,  constitutes,  in  what- 
ever light  it  may  be  riewed,  a  common  noisaoeef 
cannot,  we  think,  be  well  qnestioned  ;  that  it  is 
injurious  to  both  the  comfort  and  health  of  a 
larse  number  of  persons  in  the  community  in 
which  the  report  has  been  put  in  circulation,  is 
self  eridant,  because  its  tendency  is  to  fill  the 
mind  with  anxiety,  fear  and  alarm,  to  the  abso- 
lute destruction  of  the  comfort  and  happiness  of 
many,  and  by  this  means  is  to  a  greater  or  less 
extent,  Sigurious  to  the  health  of  persons  brought 
under  such  influence. 

Mental  anxiety,  and  an  imagination  excited 
by  terror,  are  fhiitftil  sonroes  of  bodily  disease 
and  loss  of  life,  and  upon  none  of  the  instincts 
and  si|soeptibilitie8  of  our  nature  do  these  influ- 
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eooes  tell  with  greater  power  tban  when  broaght 
to  bear  apoo  the  aaziety  of  parents  for  the  tafety 
of  their  offapriog. 

It  ia  farther  objected  to  this  indictment  that  it 
does  not  in  its  eonolnsion  fulfil  the  requirements 
of  a  common  law  indictment. 

In  the  case  of  Qraffen  t.  Commonwealth^  8 
Penna.  R.  502,  an  indictment  was  qnasbed,  be- 
eanae,  it  being  a  common  law  prooeeding,  it  did 
not  oonelade  to  the  eommon  nuisance  of  the  citi- 
sens  of  the  Commodwealth  of  PennsjWania. 
All  the  precedents  to  be  found  in  Wharton,  for 
maintaining  that  which  eonstitntes  a  nuisnnce  at 
eommon  law,  conclude  as  aboTS  set  forth,  or 
with  the  addition,  then  and  there  being  or  resid- 
log;  or  jn  the  case  of  a  nuisance  upon  the  high- 
way,  passing  over  and  along  the  same. 

This  indictment  conolndes  to  the  great  terror 
and  alarm  and  common  nuisanoe  of  all  the  good 
people  of  tha  said  Commonweal tb  inhabiting  and 
residing  in  the  said  city  of  Philadelphia;  this, 
with  the  formal  eoding  as  against  the  peace  and 
dignity,  etc.,  would  haTO  been  in  strict  conform- 
ity with  established  precedent,  but  there  has 
been  added  the  words,  to  .the  discomfort  and 
disquiet  cf  diTers  good  citizens  of  this  Common- 
wetidth  hating  infant  children  under  their  care, 
etc- — this,  it  is  argued,  Titiates  the  indictment. 

We  do  not  so  regard  it>  and  think  it  oaght  to 
be  treated  as  mere  surplusage.  It  is  true  it  is 
stating  that  which  is  altogether  unneoessary,  for 
the  conclusion  was  perfect  without  it,  and  ft  is 
only  adding  that  which  is  included  in  the  formal 
and  strictly  technical  language  which  preceded  it. 

To  charge' that  terror  and  alarm  had  been 
created  to  the  common  nuisanoe  of  all,  is  in  no 
degree  altered  or  Taried  in  its  strict  legal  eflbct 
by  the  uncalled  for  assertion  that  this  terror  and 
alsrm  has  caused  discomfort  snd  diegust  to  divers 
citiiens.  Divers,  according  to  Webster,  means 
several,  bot  not  a  great  number. 

The  effect  of  terror  and  alarm  is  to  cause 
disquiet  and  comfort,  and  this,  it  had  already 
been  pleaded,  the  defendant  had  oecasioned  to 
all  the  citisena  Why  then  say  that  he  had 
caused  it  to  several  or  to  more  than  one  ?  Bot 
we  think  it  ought  to  be  treated  va  useless  ver- 
'  bisge  only,  as  marring  somewhat  the  symmetry 
of  the  indictment,  but  not  as  so  vlUating  it  that 
the  court  could  not  anstain  a  judgment  on  it  in 
its  present  form. 

The  motion  to  quash  is  overruled. — Iitgal  In- 
tdliffeneer,  Dee.  29,  1865. 


COBBSSPONDEI7CE. 

Tranacript  t^  Judffmenti  /r&m  &ne  DvMon 

Court  to  another. 
To  TBI  Eoirojts  OF  tbk  Locai.  CouaTs'  Gacbtts. 

GiHTLEMEir, — ^I  am  glad  to  find  that  my 
communication  in  the  December  No.  of  the 
QagUte  has  called  forth  a  responae  from  two 
of  your  oorreapondenta)  inasmuch  as  disous- 
tton  must  lead  to  the  correction  of  erroneous 
views  on  the  subject  discussed. 

Permit  me  to  offer  sotne  remarks  in  reply, 
■ad,  firsts  as  to  ''  M/'    The  statute,  as  I  un- 


/^ 


derstand  it,  clearly  draws  a  distinction  between 
the  case  of  a  defendant  removing  firom  the 
county  in  which  the  judgment  was  obtained 
against  him,  to  another  county  after  the  en* 
tering  up  of  the  judgment ;  and  the  case  of  a 
defendant  rending  in  one  county  and  judg- 
ment  being  obtained  against  him  in  another 
county.  Section  187  of  the  Division  Court 
Act  is  intended  to  meet  the  former,  and  sec- 
tion 189  the  latter  case.  The  provisions  of 
the  former  section  I  regard  as  of  little  conse- 
quence, as  long  as  clerks  act  in  good  faith  one 
with  another;  but  I  can  easily  imagine  a  case 
wherein  one  clerk  might  lead  another  into 
serious  diflSculty  unless  the  provisions  of  the 
act  are  strictly  carried  out, 

1  cannot  imagine  that  the  legislature  ever 
intended  that  clerks  should  exercise  powers 
deemed  to  be  of  sufficient  importance  to  cause 
the  insertion  of  a  clause^in  the  act,  conferring 
that  power  on  judges,  [and  at  the  same  time 
leaying  its  exercise  discretionary  with  them. 
I  am  surprised  that  "  M."  should  differ  with 
me  respeiiting  the  connection  of  the  clerk 
with  the  suit  ceasing  upon  his  sending  the 
transcript  to  another  county.  As  yet  I  have 
not  been  able  to  find  any  statute,  rule,  or 
order  making  it  the  duty  of  one  clerk  to  send 
a  return  to  the  other,  and  I  am  convinced  that 
they  are  in  no  way  bounds  to  do  so. 

If  the  plaintiff^  along  with  the  transcript, 
sands  an  order  to  send  the  money  when  made 
to  the  clerk  sending  the  transcript,  then  the 
case  is  clear.  The  law^  under  no  circum. 
stanoeSf  requires  clerks  to  do  anything  with- 
out being  first  paid  their  legal  fees ;  and  as 
the  clerk  eendtTig  the  transcript  cannot  legally 
demand  any  fees  to  which  the  clerk  to  whom 
it  is  sent  is  entitled,  it  seems  to  me  that  the 
tatter's  only  protection  is  to  do  nothing  more 
than  enter  the  transcript  in  a  book  until  he  is 
paid  his  fees,  and  execution  ordered  out  by 
the  plaintiff.  Were  this  rule  stiictly  adhered 
to,  county  clerks  would  soon  find  it  to  their 
advantage,  as  city  and  town  clerks  take  good 
oare  to  get  a  sufficient  deposit  to  cover  all 
tAtfjr  costs,  and  in  many  cases  much  more; 
and  at  the  same  time  do  not  hesitate  to  send 
transcripts  to  county  clerks  without  any  fees* 
Doing  all  the  law  requires  and  nothing  more 
would  soon  teach  plaintifis  to  see  that  the 
proper  fees  were  transmitted  along  with  the 
transcript 

With  respect  to;the  communication  of  your 
correspondent  **  H.,"  as  my  letter  is  abready 
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too  long,  I  must  be  briefl  He  agrees  with  me 
as  to  the  desirability  of  .uniformitj  of  practice, 
but  I  think  his  remedy  is  utterly  impracti- 
cable, from  the  fact  that  whatever  practice  or 
convention  might  adopt,  if  it  were  not  in  ac- 
cordance with  the  law  it  would  be  worse  than 
useless. 

If  every  Division  Court  Cleric  would  firmly 
adhere  to  the  law  as  he  understands  it,  we 
would  soon  have  much  greater  uniformity  of 
practice  than  now  obtains,  as  the  statutes 
are,  in  my  opinion,  easily  understood,  and  if 
they  were  strictly  adhered  to  no  great  diver- 
sity of  practice  could  possibly  exist 

February  6th,  1866.  C. 


Summary  Conviction — Pertonal  attendance 
of  aecttsed. 

To  TH£  EDrroRS  of  tbx  Local  Courts  Gazettk. 
Sirs,— I  find  that  some  of  my  fellow  magis. 
trates  are  of  the  opinion  that  if  a  person  is 
summoned  before  a  magistrate  on  a  charge  over 
which  the  magistrate  has  summary  powers, 
that  the  person  so  summoned  can  appear 
through  counsel,  and  that  to  issue  a  warrant 
to  bring  up  such  person  would  be  illc^l.  Now 
I  dissent  fi'om  this  view  entirely.  I  do  not 
really  see  that  anything  can  possibly  be 
plainer  put  than  that  power.  Cap.  102,  sees. 
15  and  27,  Consolidated  Statutes  Canada,  are 
in  my  opinion,  too  clear  for  cavil,  that  is,  if  a 
summons  in  any  instance  is  disobeyed,  the 
justice  can  issue  a  warrant ;  no  just  excuse 
being  offered  for  the  neglect  or  refusal  to  obey 
the  summons.  Of  course  in  all  cases  of  sum- 
mary proceedings,  parties  are  allowed  the 
benefit  of  counsel ;  but  I  cannot  see  that  a 
person  appearing  by  counsel  prevents  a  warrant 
ftom  issuing  to  apprehend  the  party  who  dis- 
obeyed the  summons.  The  justice,  if  he  sees 
fit,  can  proceed  ex  parte. 
Am  I  not  correct 

Yours  truly. 

A  Maoistratb. 

[The  Consolidated  Statutes  of  Canada,  cap. 
1C3,  and  not  cap.  102,  is  the  Act  relating  to 
summary  convictions  by  magistrates ;  and  we 
presume  it  is  with  reference  to  this  and  not 
to  the  act  as  to  the  duties  of  justices  respect- 
ing indictable  offences,  that  our  correspox»ient 
alludes. 

We  agree  with  him  iu  thinking  that  the 
mere  fact  of  counsel  appearing  for  the  accused 
does  not  prevent  the  justice  issuing  a  warrant 


for  his  enforced  personal  attendance.  It  is 
possible  that  his  presence  might  not  be  mm- 
ted  upon,  for  the  justice  can  proceed  ex  parity 
and  the  complaint  be  dismissed  or  a  convic 
tion  had  in  his  absence.  But  we  do  not  think 
that  his  non  appearance  is  excused  by  the 
attendance  of  counsel  The  whole  scope  of 
both  acts,  in  fiu;t,  seems  to  contemplate  the 
personal  attendance  of  the  accused,  and  it  is 
for  the  very  purpose  of  enforcing  his  personal 
attendance  that  the  provision  for  proceeding 
by  warrant  is  inserted. — Eds.  L.  C.  G.] 


Alleged  ineffideney  and  dtfecta  of  Ditmon 
Court  eysiem — Abrogation  of—Suggeetioni 
ai  to  eolleetion  of  email  debts — Oredit  sys- 
tem. 
To  THE  Editors  of  tbx  Law  JotrRSAU 
.    Lindsay,  Jan.  80,  1866. 
GcinrLEMEN, — It  appears  that  we  are  likely 
to  have  some  legislation  during  the  approaching 
session  of  Parliament,   as  to  our  Division 
Courts;  and  the  tendency  or  inclination  of 
those  who  have  so  far  moved  in  the  matter  in 
the  way  of  introducing  bills,  seems  to  be 
towards  enlargement  and  extension  of  th« 
jurisdicUon  of  ^^  present  Division  Court 

In  reference  to  the  above  I  have  some  sug- 
gestions which  I  should  like  to  have  brought 
before  our  law-makers,  and  take  the  liberty  of 
asking  you  to  give  them  a  place  in  the  col- 
umns of  your  Journal. 

I  quite  agree  with  those  who  are  agitating 
for  a  change  of  the  law  in  respect  to  these 
courts,  ^*that  some  alteration  is  required," 
but  I  strongly  disapprove  of  the  extending  of. 
their  jurisdiction.  One  strong  objection  to 
these  courts,  as  at  present  constituted,  is,  to 
my  mind,  that  their  jurisdiction  is  too  extended 
already.  If  we  are  to  have  them  continue^ 
then  it  would  be  much  better  to  have  their 
jurisdiction  reduced  or  that  some  proper  mode 
of  allowing  appeals  firom  decisions  given  or 
pronounced  should  be  introduced. 

My  theory  involves  no  less  than  thttr  en- 
tire dboliehment. 

Let  the  Division  Courts  be  entirely  abol- 
ished. Give  the  County  Courts  jurisdiction 
in  all  matters  above  $40.  There  is  now  a 
remeay  by  which  servants  can  in  a  sununary 
manner  recover  before  a  magislrate  their  wages 
not  exceeding  |40.  Give  to  magistrates  a 
similar  jurisdiction,  to  try  and  dispose  of  in  a 
summary  manner  all  matters  of  tort  which 
can,  under  the  present  hiw  be  tried  and  dis- 
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posed  of  in  the  Diyision  Court,  subject  to  the 
etme  appeal  as  at  present  exists,  in  reference 
to  their  adjudication  in  matters  of  wages. 
this  would  provide  us  with  a  remedy  for 
every  class  of  debts  and  wrongs,  except  debts 
below  $40  not  being  for  wages;  and  as  to 
them  it  appears  to  me  that  it  would  be  a 
gnat  advantage  to  the  country  that,  so  far 
as  possible,  the  present  system  of  small  credits 
Ebould  be  put  an  end  to,  and  the  ca$h  system 
introduced.  I  think  that  eren  though  a 
change  in  the  law,  somewhat  as  above,  might 
not  work  out  absolutely  so  great  a  reforma- 
tion, yet  it  would  most  undoubtedly  have  a 
strong  tendency  in  that  direction.  It  may  be 
said  that  it  would  be  unjust  to  deprive  the 
honest  nan  of  the  means  of  getting  goods 
which  his  necessities  may  require  by  any 
change  such  as  that  suggested.  I  think  no  such 
effect  would  of  necessity  be  produced.  He  now 
gets  goods  on  the  strength  of  his  credit  to  the 
extent  of  his  small  wants,  which  credit  is 
often  but  fictitious  and  imaginary,  then  he 
would  get  them  (if  his  circumstances  were 
SQch  that  he  could  not  possibly  at  the  moment 
paj  cash,  but  being  known  to  be  an  honest 
man)  on  the  pledge  of  his  eharaeUr  alone,  and 
this  latter  would  be  a  much  greater  security 
than  what  the  creditor  now  has.  Of  what 
^ae  to  the  creditor,  is  the  Division  Court, 
who  has  a  number  of  small  debts  due  him  f 
he  sues,  obtains  judgment,  incurs  costs,  whidi 
the  fruits  of  those  small  debts  which  he  suc- 
ceeds in  collecting  are  often  times  inadequate 
to  cover !  and  then  follow  judgment  sum- 
monses •and  so  forth,  creating  further  costs 
and  dragging  from  his  work  the  unfortunate 
debtor,  most  likely  a  man  labouring  from 
dij  to  day  at  a  few  shillings  per  day,  whereby 
he  tnd  his  family  are  deprived  of  what  to 
them  is  of  great  consequence — k  whole  day's 
labour!  and  no  benefit  whatever  in  most 
cases  results  to  the  judgment  creditor. 

Under  our  present  Exemption  Act,  which 
has  the  effect  (and  I  think  may  properly)  of 
relieving  all  the  property  which  this  class  of 
debtors  possess  from  execution,  what  4s  the 
ose  of  continuing  Division  Courts,  if  their  con- 
tinuance is  only  to  enable  judgmenti  to  be 
tKovered  for  amounts  under  $40. 

The  procedure  of  the  County  Court  as  to 
OSes  which  would  thus  be  brought  within  it 
i&ight  be  simplified  and  renaered  less  expen- 
sive, by  allowing  cases  to  be  tried  by  the 
judge  alone  or  by  a  jury,  as  is  at  present  the 


case.  A  writ  to  be  issued  specially  endorsed 
and  if  no  appearance,  judgment ;  if  an  appear- 
ance, then  there  need  be  no  pleadings,  the 
end<»sement  on  the  writ  and  the  Appearance 
being  quite  suflScient  These  are  mere  mat- 
ers of  detail  which  at  present  do  not  require 
to  be  dwelt  upon  more  at  length.  But  before 
closing  I  should  like  to  draw  your  attention 
to  one  other  benefit,  which  would  arise  from 
an  alteration  such  as  the  above,  namely  to  our 
County  Judges,  who  at  present  have  far  more 
labour  thrown  upon  their  hands  than  they 
should  have.  Their  Division  Court  circuits 
would  be  ended,  and  further,  they  would 
thereby  be  relieved  of  what  is  by  far  the  most 
harrassing  and  wearing  portion  of  their 
labours,  and  there  would  be  much  loss  likeli- 
hood of  their  being  made  to  bear  the  brunt  of 
the  dissatisfaction  and  odium  of  suitors 
which  they  so  frequently  find  the  only  reward 
or  acknowledgement  of  all  the  labour  they 
spend  in  determining  small  causes  under  our 
present  system. 

Toura  truly, 
Dim. 

Iniohent  Act  o/186i — Where  fneeting$  to  he 

To  THK  EpiToaa  or  tbe  Law  Joubnal. 

Qkntlsmen, — ^In  the  last  number  of  your 
valuable  journal,  you  reported  a  judgment 
given  in  an  insolvency  case  by  1^  honor 
Judge  Jones,  of  the  County  of  Brant,  in  which 
he  decided  that  all  meetings  subsequent  to 
the  first  meeting  of  creditors  must  be  held  in 
the  county  town.  Whether  the  learned  Judge 
intended  that  his  decision  should  be  under- 
stood to  apply  to  all  cases,  even  of  voluntary 
assignment,  does  not  clearly  appear;  but  I 
apprehend  his  remarks  must  have  been  made 
with  reference  to  cases  of  compuUory  liqui- 
dation only. 

The  whole  scope  of  the  Insolvent  Act  indi- 
cates, clearly,  the  intention  of  the  Legislature 
to  give  to  creditors  and  insolvents  every  fa- 
cility in  winding  up  the  estates  of  the  latter ; 
and  that  such  would  not  be  the  case  if  in 
every  instance  all  parties  must  meet  in  the 
county  town,  is  immediately  apparent  Since 
the  first  meeting  of  creditors  is  permitted  by 
section  two  of  the  said  Act,  to  be  called  at  the 
usual  place  of  business  of  the  insolvent,  or,  at 
his  option,  at  any  other  place  which  may  be 
more  convenient  for  them ;  why  may  not  the 
convenience  of  the  creditors  be  consulted  in 
all  subsequent  proceedings.    It  Is  presumed 
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that  in  the  choice  of  an  assignee  by  the  credi- 
tor, due  regard  will  be  had  as  to  the  place 
Intended  for  subsequent 'meetings. 

Again,  section  eleven,  the  section  which 
relates  to  procedure  generally,  requires  all 
notices  to  be  published  in  a  newspaper  pub- 
lished at  or  near  the  place  where  the  proceed- 
ings are  being  carried  on.  Can  it  be  that  the 
Legislature  intended  meetings  to  be  held  in 
the  county  town  only,  and  still  thought  it 
necessary  to  add — if  such  newspaper  be  pub- 
lished within  ten  miles  of  such  place? — ^within 
ten  miles  of  a  county  town  f  It  will  be  ob- 
served that  the  term  employed  is  not  courts, 
or  office,  or  town,  hnt  plac^.  Was  such  gene- 
ral language  used  for  the  purpose  of  including 
the  place  where  the  first  meeting  might  be 
held,  as  well  as  subsequent  meetings  in  the 
county  town  f 

Whatever  may  be  the  proper  oonstruttion, 
the  question  is  one  that  occurs  daily;  and  it 
is  to  be  hoped  that  its  importanee  will  excite 
discussion  among  the  profession,  and  at  length 
elicit  the  true  reading  of  the  statute. 
Yours  truly, 

Lex. 
Millbrook,  Jan.  80th,  1866. 

[The  above  letters  were  received  too  late  to 
permit  of  any  thing  but  their  mere  insertion 
in  this  number. — Eds.  L.  J.] 


The  principle  of  English  law,  that  every 
man  is  presumed  to  be  innocent  till  found  to 
be  guilty,  not  unfrequently  receives  very 
curious  treatment  at  the  hands  of  our  ju4ges, 
and  it  cannot  always  be  said  that  a  prisoner 
against  whom  no  sufficient  evidence  is  offered 
**  leaves  the  court  without  a  stain  on  his  char- 
acter." But  probably  there  had  n^ver  arisen 
an  instance  in  which  a  judge  has  harangued 
an  acquitted  prisoner  upon  the  enormity  of 
his  crime ;  has,  in  effect,  said  to  him  "  I  agree 
that  you  are  innocent  of  the  charge,  but  it 
was  a  most  disgraceful  thing  for  you  to  do ;  *' 
until  Mr.  Bodkin,  the  worthy  assistant-judge 
at  the  Middlesex  Sessions,  delivered  himself 
the  other  day  of  this  starting  specimen  of  in- 
consequence. 

Henry  Walton,  aged  88,  was  indicted  before 
him  for  indecently  assaulting  Elizabeth  John- 
stone, a  child  of  tender  years,  and  Uie  jury, 
after  a  short  consultation,  returned  a  verdict 
of  not  guilty,  whereupon  the  assistant-judge 
(addressing  the  prisoner)  said — *'The  jury 
have  found  you  not  guilty,  and  I  do  not  find 
fault  with  their  verdict,  but  at  the  same  time 
I  must  say  that  you  leave  the  court  one  of  the 
most  debased  and  degraded  human  beings  in 
associating  yourself  with  children  of  such 
tender  age." 


It  appeared  that  the  prisoner  had  hitherto 
borne  a  most  excellent  and  irrq>roachable 
character  from  several  gentlemen  in  wh<we 
employment  he  had  been,  and  we  can  hardly 
conceive  a  more  cruel  misuse  of  the  vantage 
ground  of  the  Bench  than  this  iUogical  expres- 
sion of  opinion  on  the  part  of  the  jndge. 
Henceforth  let  no  one  quote,  as  the  climax  of 
absurdity,  the  well-known  ver^ct  of  the 
Sussex  jury,  "  not  guilty,  but  he  must  not  do 
it  again." 

A  NiOEO  JiTKT. — The  Philadeipbia  eorreipon- 
dent  of  the  Timu  says:— ** The  first  practical 
operation  of  the  new  laws  permitting  negroes  to 
serve  on  janes  is  reported  ftom  Miasoori.  A 
jary  of  negroes  In  the  Interior  of  that  atate  last 
week  deolded  a  suit  between  negroes.  It  was 
an  aasaalt  and  battery  oaae,  and,  wisbing  to 
give  a  novel  eharacter  to  their  first  appearance, 
the  negro  jary  fonnd  both  plaintifF  and  defeadaot 
guilty,  and  fined  them  $21  each. 


RisTiTunoH.— An  advooate  of  Colnar  latelj 
left  a  legacy  of  £4,000  to  the  lanatlc  Mjlam  of 
that  town.  '*  I  earned  thia  money,*'  bis  vill 
Btates,  **  by  the  patronage  of  those  who  go  to 
law ;  my  present  gifts  is  but  a  restitntion." 

APPOIWTMEl?TS  TO  OFFICE. 

OOUNTT  CROWK  ATTORNEY. 
MIOHAEL  HATES,  of  Oggoode  Hall,  UmpAn,  BarrMn- 
ai-lAw,  to  b«  Oaantj  Otown  Attorney  te  tbe  Ooanty  ef 
Parth,  in  the  nxmi  of  Egartoo  Bjenoo,  Ks^otra^  dMCMuL 
(GkMtt«d  Jan.  6, 1866.) 

POLICE  MAGISTRATE. 
JOHN  CREIGHTON,  Esqnirv,  to  U  PoUoe  Mytetnte  of 
the  City  of  KingtUm,  In  the  room  of  Thomas  W.  RiUoaoa, 
redgMd.    (Ouettcd,  Jan.  37, 1866.) 

NOTARIES  PUBLIC. 

HAMILTON  DOUGLAS  STEWART,  of  the  Toirn  of 
BarriB,  UvOn,  Attornoy-at-Uw*  to  he  a  Notoiy  PabUe  la 
Upper  Canada.    (Gaiatted  Jan.  13, 1866) 

WILLIAM  H.  McOUVB,  of  St.  Catharioeii,  Eqain^ 
Barristerat  Law,  to  he  a  Notary  Pnblie  In  Upptir  (>u«da. 
(Gawtted  Jan,  ISth,  1866.) 

WILLIAM  MAURICE  COCHRANE,  of  Port  Pany,  Kq.. 
Attomv-atpLaw,  to  he  a  Notary  PnbUe  In  Upper  Cunda. 
(Oaietted  Jnn.  13, 1866.) 

ALEXANDER  ROBERTSON,  of  BelWvaie,EiqaIre,tobe 
a  Notary  Public  In  Upper  Oaniida.    (Oaaetted  Jan.  2T,  18fl&) 

CORONERS. 
BRA8TU8  JACKSON,  of  Netwmarket,  SmiuIi«,  to  1«  u 
Aaodato  Coroner  Ibr  the  United  Coontlei  of  Tork  and  PseL 
(Gaietted  Jan.  18, 1866.) 


TO  COBBESPONDENTS. 


«  a"  —  •«  A  Maowtium  "  —  «  Dxt*  "  —  «  Lix  »  -  under 
**  Correapond«>nee." 
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I .  Tbnrm.  8L  David. 

i .  BUri  ^  3r<i  Sandag  in  LaiL 

b.  Mun^  B«eor<fer*s  Ooort  dti.    hut  iaj  for  notice  of 
[trlftl  tat  Ooantr  Covrte. 

II.  SUX...  Uh  Sunday  in  Lent 

U.  Mon^  iMt  d^  for  w^rrkm  Ibr  York  and  PeeL 

13.  7mm..,  Qr.  Seftdons  and  Go.  Court  Sitttlngt  in  each  Co. 

16.  Thora.  SHtlDgk  Court  of  Error  and  Appeal. 

17.  Siitar.  SL  Ftitriek. 

18.  SUN...  Uh  anndtt$  m  Lent 

li.  Thoia.  Declare  for  York  and  P«el. 

2&.  SUN...  «M  iktnday  in  Lent    Lady  Zkn.    Annun,  V.  M. 

30.  Friday  Qoad  Friday. 

31.  Satnr.  Last  day  for  notke  of  trial  ibr  York  and  Peel. 
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LAW  REFORMS  IN  ENGLAND. 
Two  measures  of  law  reform  are  promised 
in  the  Queen's  speech ;  one  a  bill  to  consoli- 
date and  amend  the  bankruptcy  laws,  the  other 
a  bill  founded  on  the  report  of  the  royal  com- 
mission  on  the  subject  of  capital  punishment 
The  first  we  understand  will  effect^  if  carried 
out,  rather  a  sweeping  change.    It  is  said  that 
baDkruptcy  in  name  will  be  abolished,  as  well 
as  all  Courts  of  Bankruptcy.     Debtors  and 
creditors  will  be  left  to  settle  their  affairs  be- 
tween themselres  according  to  the  general 
law,  proTided  that  a  debtor  may  make  a  gen- 
ial assignment  for  the  benefit  of  his  creditors, 
and  if  his  estate  pay  6s.  8d.  in  the  pound, 
that  is  to  operate  as  a  discharge  from  his 
debts;  but  if  it  does  not,  his  after  acquired 
property  shall  be  liable  until  the  debt  is  ex- 
tiogaished  by  the  Statute  of  Limitations.  Now 
this,  it  seems  to  us,  is  very  much  Hke  having 
no  law  at  all  on  the  subject  of  insolrency. 
Is  this  to  be  the  end  of  the  boasted  bankruptcy 
laws  of  England?     If  this  is  an  advisable 
measure,  and  we  presume  the  Government 
know  what  is  required  by  the  country,  we 
ba?e  gone  quite  far  enough  in  the  somewhat 
limited  enactment  of  1864.     The  proposed 
measure  is  said  to  make  no  provision  for  the 
ponlshment  of  fraud.      There  may  be,  and 
probably  is,  a  somewhat  higher  tone  of  public 
feeling  in  England,  but  we  very  much  ques- 
tion whether  there  is  such  an  absence  of  fraud 
in  mercantUe  transactions  even  there,  as  to 


permit  of  the  want  of  some  punishment  to 
to  prevent  it 

By  the  other  bill  referred  to,  it  is  proposed 
to  restrict  capital  punishment  to  **  murder 
properly  so  termed,"  and  this  capital  punish- 
ment is  to  bd  removed  from  public  gaze. 
The  report  of  the  Commission  on  capital 
punishment  was,  we  think,  eminently  unsatis- 
factory, nor  did  »<,  whatever  conclusion  we 
may  have  arrived  at  from  other  sources,  con- 
vince us  that  any  change  such  as  is  proposed 
is  required.  Any  measure  which  tends  to 
the  prevention  of  crime  as  distinguished  from 
its  ptmiahment  is  what  every  right-thinking 
man  desires,  and  we  hope  that  the  proposed 
change  may  be  a  move  in  the  right  direction. 
If  it  prove  so  we  should  lose  no  time  in 
following  the  lead,  even  if  we  do  not  ourselves 
try  some  other  road  with  the  same  destination 
in  view. 


ESCAPE  OF  PRISONERS  ON  TECHNICAL 
GROUNDS. 

{Oomihmid  frcm  pagt  20.) 
Some  courts  are  occasionally  very  careful 
that  prisoners  shall  not  be  tried  unawares  and 
very  probably  the  prisoner  in  the  following  case 
was  as  much  surprised  at  the  result  of  it  as  we 
could  be.  Several  boys  were  tried  before  the 
Police  Court,  Inverness,  for  theft  A  woman 
who  had  purchased  the  stolen  property  at- 
tended the  court  as  a  witness,  but  was  not 
examined,  as  the  boys  pleaded  guilty.  The 
Bailie  who  tried  the  case  intimated  publicly 
to  the  superintendent  of  police  that  the 
woman  should  be  put  upon  trial  for  reset  of 
theft  The  superintendent  thereon  told  the 
woman  that  she  would  be  tried  accordingly ; 
but  he  allowed  her  at  that  time  to  go  home, 
on  her  promising  to  attend  the  court  when  he 
should  require  her.  Five  days  afterwards  a 
police^fflcer  called  upon  her,  and  stated  that 
she  was  wanted  by  the  superintendent,  and 
she  attended  the  court  on  that  verbal  intima- 
tion, and  was  tried  and  convicted.  A  suspen- 
sion of  the  conviction  was  brought,  because  it 
was  alleged  that  she  had  not  received  sufficient 
intimation  that  she  was  to  be  tried.  The 
conviction  was  quashed  on  the  ground  that 
verbal  citation  was  irregular,  and  that  she 
should  have  been  apprehended  and  brought  to 
court  in  terms  of  a  warrant  by  the  Bailie. 
Lord  Deas  dissented  from  the  judgment, 
holding  that  the  woman  had  received  sufficient 
previous  intimation  that  she  was  to  be  tried ; 
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and  that,  as  /she  had  appeared  voluntarily,  and 
had  not  requested  delay,  she  had  no  ground 
to  complain  of  the  proceedings. 

A  party  was  chai-ged  before  the  Sheriflf 
summarily  at  Dumfries  with  falsehood,  fraud, 
and  wilful  imposition.  The  complaint  con- 
cluded for  imprisonment  for  a  period  not 
exceeding  sixty  days.  The  sheriff,  after  evi- 
dence was  led,  found  the  charge  proven,  and 
was  about  to  pronounce  sentence  of  imprison- 
ment, when  the  prisoner,  by  his  agent,  re- 
quested, as  matter  of  favour,  that  a  fine 
might  be  imposed  to  save  him  from  going  to 
prison.  Thereupon  the  sheriff,  not  keeping  in 
view  the  limited  conclusions  of  the  complaint, 
imposed  a  fine,  with  the  alternative  of  impris- 
onment. The  fine  was  paid,  and  a  suspension 
was  forthwith  raised  on  various  grounds,  and 
inter  alia  on  the  ungracious  one  that  the 
imposition  of  a  fine  was  incompetent,  as  not 
within  the  prayer  of  the  complaint  This 
ground  of  suspension  alone  prevailed,  and  the 
conviction  was  set  aside.  We  question  whether 
a  like  favour  would  be  shewn  to  this  prisoner 
by  the  sheriff  if  brought  before  him  a  second 
time. 

A  somewhat  similar  case  is  the  following : 
A  farm-servant  was  convicted,  under  the 
Master  and  Servant  Act,  before  a  Justice  of 
Peace  court,  of  having  deserted  his  service, 
and  he  was  sentenced  to  fourteen  days*  im- 
prisonment He  complained,  by  bill  of 
suspension,  of  this  sentence,  because  the 
justices  had  not  added  hard  Ivhour  to  bis 
imprisonment;  and  the  Lords  set  aside  the 
sentence  as  not  conforming  to  the  statute. 
Lord  Neaves  in  delivering  his  opinion,  said 
that  the  farm-servant  had  a  substantial  inter- 
est to  object  to  the  want  of  hard  labour, 
because  the  legislature  intended  thereby  that 
the  working  man*s  bodily  strength  and  habits 
of  industry  should  be  kept  up  1 

This  was  an  interesting  theory,  apparently 
invented  by  his  Lordship  to  suit  the  occasion. 
It  is  certainly  the  first  time  we  ever  heard 
that  hard  labour  was  not  intended  as  an  addi- 
tional punishment.  The  effect  of  this  case 
however  was  to  enforce  a  more  rigid  practice, 
more  suited  to  the  ingratitude  of  Scotch 
criminals,  or  shall  we  say  to  their  praiseworthy 
desire  to  retain  their  "bodily  strength  and 
habits  of  industry." 

In  contrast  to  the  above  the  following  case 
of  Whatjmn  v.  Ogilvie  is  referred  to  in  the 
periodical  from  which  we  make  these  extracts. 


Ogilvie  was  charged  by  the  justices  at  Banff, 
with  having  in  bis  possession,  after  the  pre 
scribed  period,  forty-four  partidges,  in  oontn- 
vention  of  theGame  Act  13  Geo.  IIL,  cap. 
54,  under  which  he  was  liable  to  a  penalty  of 
X5  for  each  bird,  or  two  months  imprisonmeDt. 

The  justices  found  the  complaint  proven, 
and  sentenced  Ogilvie  to  pay  a  fine  of  £11, 
with  the  alternative  of  132  days  imprison- 
ment, bdng  5s.  or  three  days  imprisonment 
for  each  bird.  The  prosecutor  appealed  against 
this  judgment,  on  the  ground  that  he  was 
entitled  to  have  the  full  penalties  under  the 
Act  awarded.  The  judges  certified  the  case 
to  the  High  courts  where  it  was  held,  that 
punishment  had  not  been  imposed  in  terms 
of  the  statute,  and  that  the  justices  had  no 
power  to  mitigate  the  penalties.  The  prose 
cutor,  however,  on  the  suggestion  of  the 
court,  restricted  the  conclusions  of  the  libel 
to  four  birds,  embracing  a  penalty  of  £20 
or  eight  months*  imprisonment;  and  the 
court  remitted  the  case  to  the  justices 
to  award  the  sentence  accordingly.  The  fall 
penalty  under  the  complaint,  had  it  not  been 
restricted,  would  have  amounted  to  £220,  or 
imprisonment  for  seven  years  and  five  months. 
In  a  Perthshire  case  the  justices  modified  the 
penalties  where  the  number  of  birds  was 
above  one  hundred,  and  the  imprisonment 
would  have  amounted  to  upwards  of  tweotj 
years.  The  accused  in  these  cases  might 
have  had  the  conviction  quashed,  according  to 
the  principle  adopted  in  the  hard  labour  case, 
if  they  had  had  the  sagacity  to  complain  that 
they  had  not  received  the  full  punishment 
under  the  act 

Not  a  year  ago  a  case  was  determined  quite 
as  absurd  as  any  of  those  we  have  mentioned, 
and  shewing  how  justice  is  sometimes  d^ 
feated  by  a  blind  adherence  to  antiquated 
rules  and  formalties. 

A  man  was  charged  before  the  Sheriff's  court, 
Perth,  with  having  unseasonable  salmon  in 
his  possession,  in  contravention  of  the  Salmon 
Fisheries'  Act  Being  found  guilty,  he  was 
sentenced  to  pay  a  fine  and  expenses,  with 
the  alternative  of  thirty  days'  imprisonment. 
The  sheriflf  however,  allowed  him  fourteen 
days  to  pay  the  money,  fiiiling  payment  by 
which  time  the  warrant  of  imprisonment  was 
to  be  put  into  execution.  The  prosecutor 
appealed  against  this  judgment^  in  order  to 
have  that  part  relating  to  the  fourteen  days 
struck  out,  on  the  ground  that  the  act  of  P«r- 
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lument  did  not  authorize  the  sheriff  to  allow 
iny  delay  for  payment  of  fine  or  expenses. 
For  the  respondent  it  was  pleaded  that,  by  a 
preyioas  statute,  this  petiod  was  allowed 
before  enforcing  the  warrant  of  imprison  men  t, 
wid  this  provision  appeared  to  be  unrepealed- 
The  court  held  that  as  no  such  time  was 
aliowed  by  the  act  under  which  the  conviction 
was  obtained,  the  sheriff  had  no  discretion  in 
the  matter ;  and  they  not  only  declared  that 
pvt  of  the  judgment  complained  of  to  bo  bad, 
bat  quashed  the  conviction  in  ioto.  If  the 
party  convicted  had  appealed  against,  instead 
of  attempted  to  support^  the  sentence,  he 
would  have  had  the  same  quashed,  with 
apaues. 

The  articles  from  the  Scottish  Law  Mugasdnt 
from  which  we  select  these  cases  concludes 
with  u^me  pertinent  observations  on  the  state 
^f  the  criminal  Umv  which  'can  allow  such 
absordities  to  continue.  For  our  part,  though 
the  criminal  law  in  this  country  is  open  to 
some  objections,  we  may  bo  thankful  that  we 
have  succeeded  in  ridding  it  of  many  of  the 
technicalities  and  absurdities  which,  whilst 
briDgiDg  the  administratioa  of  justice  into  con- 
tempt, tended  nothing  to  the  protection  of 
life  or  property. 


ACTIONS  FOR  SEDUCTION. 

The  unsatisfactory  state  of  the  law  on  this 
subject  has  often  been  commented  on,  both 
by  writers  and  by  judges  on  the  bench,  and 
there  is,  we  think,  a  prevailing  impression 
that  in  its  present  shape  an  action  for  seduc> 
tioD  is  no  adequate  means  of  preventing  the 
immorality  which  it  is  intended  [to  check, 
vhilst  it  is  in  numerous  cases  an  engine  of 
oppression  in  the  hands  of  a  corrupt  or  de- 
signing woman. 

We  do  not  intend  to  discuss  the  matter 
farther,  but  only  to  draw  attention  to  the 
nanarks  of  the  Chief  Justice  of  Upper  Canada 
on  the  subject  in  a  case  lately  before  him  in 
the  Court  of  Queen's  Bench.  He  says;  — 
"Speaking  for  myself  only,  I  will  add  that  I 
am  not  mclined  to  extend  the  operation  of  the 
induction  Act  by  what  may  be  deemed  a  lai^ge 
«Jd  liberal  construction.  My  own  observation 
»s  a  judge  has  by  no  means  led  me  to  think 
^t  it  has  had  a  favorable  influence  on  female 
awrals.  I  think  the  law,  treating  its  object  to 
he  the  prevention  and  punishment  of  seduc- 
^on,  not  very  effectual  in  its  present  shape ; 

*^  that  the  hope  or  probable  prospect  of 


recovering  large  damages,  operates  at  least  as 
injuriously  in  one  direction,  as  the  fear  of 
being  subjected  to  their  operation  beneficially 
in  the  other.'' 


DEATH  OF  THE  CLERK  OF  TM« 
PROCESS. 

We  regret  to  record  the  sudden  death  of 
Mr.  Robert  Stnnton,  who  expired  at  his  resi- 
dence on  S.itimlay  night,  the  24th  ultimo,  at 
the  age  of  72  years. 

Mr.  Stanton  was  a  native  bora  Canadian, 
and  fought  bravely  in  the  war  of  1812,  by 
the  side  of  his  old  friends,  the  late  Chief 
Justice  Robinson  and  Chief  Justice  McLean, 
and  others,  most  of  whom  have  now  passed 
away.  He  distin;;ui.shed  himself  at  the  battle 
of  Queenston  Heights,  and  was  subsequeotly 
taken  prisoner  on  the  capture  of  York,  now 
Toronto,  by  the  forces  under  General  Pike. 
At  the  time  of  the  Rebellion  of  1837,  he  again 
turned  out  in  defence  of  his  country. 

He  was  much  respected  by  his  many  friends^ 
We,  as  well  as  others,  will  be  sorry  to  miss, 
his  pleasant  face  and  hearty  greeting  from  hts 
cosy  little  office  in  the  north-east  corner  of' 
Osgoode  Hall. 


SELECTIONS. 


THE  DETECTION  OF  CRIME. 

One  of  the  principal  differences  between  the 
French  and  English  methods  of  proceedings 
against  ciiminals  has  just  received  a  striking 
illustration  in. the  United  States  District  Court, 
beford  Judge  Betts. 

A  Commission  Rogatory  was  sent  from  the 
Juge  d* Instruction,  Tribunal  of  First  Instance 
at  Versailles,  to  take  testimony  in  regard  to 
Etienne  Barthelemy  Poncet,  charged  with  the 
murder  of  M.  Delavergne,  judge  of  one  of  the 
County  Courts  in  France.  In  October  last, 
M.  Delavergne,  while  crossing  from  London  to 
Paris,  made  the  acquaintance  of  Poncet,  wha 
entered  his  service  as  a  valet  On  their  arrival 
in  Paris,  they  went  to  a  hotel,  and  next  day 
went  out  to  take  a  walk.  The  judge  did  not 
return,  and  on  the  following  day  his  body  was 
found  in  the  Bois  de  Boulogne ;  he  had  been 
robbed.  Poncet  was  arrested,  but  no  proof 
could  be  found  against  him  except  that  he  ha4 
plenty  of  money.  He  was,  however,  held  for 
trial,  and  as,  on  his  examination,  he  spoke  of 
residence  in  New  York,  and  named  persona 
here  whom  he  knew,  the  present  Commission 
was  sent  to  take  all  that  could  be  found  con-^ 
cerning  him.  The  French  Consul,  through  his 
attorney,  Mr.  C.  E.  Whitehead,  submitted  evi- 
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dence  which  showed  that  Poncet  came  to  this 

•  country  from  Carenne,  an  escaped  formit ;  that 
'.  he  was  in  the  U  nited  States  Armr  for  a  few 
imonths,  received  the  bounty  and  was  dis- 
ccharged  at  Governor's  Island  for  ignorance  of 

iinglish;  that  he  then  went  to  Eijax  hotel, 
^  where  he  lived  last  August.     He  was  finally 
s assisted  by  Mr.  Windelscheffer,  an  actor  in 
« one<of  the  theatres,  and  his  wife,  and  a  Mr. 
Hillacd,  a  tailor  in  Third  street,  to  return  to 
France,  taking  f>a8sage  in  the  Queen,  in  Sep- 
T  tembec    Mr.  Hiland,  on  his  examination,  said 
that  he  had  received   a  letter  from  Poncet, 
announcing  a  box  of  presents  coming  by  ex- 
press.   This  box  was  intercepted,  and  in  it 
.were  fouod  the  watch  and  ornaments  of  the 
unordered  Judge.     The  commission,  with  the 

•  testimony,  was  formerly  executed  yesterday, 
.and  will  be  immediately  returned  to  the  court 
^  at  Versailles. 

Thus  the  proofs  of  a  murder  have  been  dis- 
»«a(v«r«ld.  ;it«oould  not  have  been  done  by  the 
.£{>gUsh  •r  American  system,  which  permit  no 
.  such  rjgidc^xamination  of  persons  suspected 
^«f  crime  as.  is vcempulsory  in  France.     Still  we 

•  canzMt  atiinawledge  that  the  French  system 
MS  the  preferable  «ne.     Its  effectiveness  is  but 

one  of  the  compoasations  of  despotism.  And 
it  is  better  that  ooe  murderer  should  escape, 
than  that  a  thousand  guiltless,  though  sus- 
pected men,  should  be  put  to  the  torture  of  a 
cross  examination  by  a  judge. — K,  Y,  Tran- 
script 

ANOTHER  POLICE  BLUNDER. 

At  the  MiId««Ml  petty  sessions,  a  man  was 
formally  diaofaargvd  fixMQ  custody  by  the  magia- 
trates,  under  the  foUowing  circamstancest—It 
appears  that  the  metreponun  police  had  received 
inforroatlon  fram  tlie  fMrieh  authorities  of  Mil- 
denball  that  a  manbeWoging  to  a  neighbonring 
parish  had  left; his  wife  and  children  chargeable 
to  the  MildeabaU'Cnioa,  and  that  the  delinquent 
was  supposed  to  be  sooMwhere  in  the  metropolis. 
One  of  the  ferce.'from  the  description  given,  and 
the  photogTApli  furnished  by  the  union  authori- 
ties, suspected  a  certain  earpenter,  and  at  once 
apprehended  the  nan  at  Che  shop  where  he  was 
employed,  ea  the  charge  of  deserting  hia  wife 
and  family,  and  leaving  them  chargeable  to  Mil- 
denhall  Union.  Protesting  in  vain  his  innocence, 
the  young  man  was  taken  into  cnntody,  and  on 
tlie  following  day  conTeyed  to  Mildenball,  but 
when  brought  fnce  to  face  with  his  supposed 
wife  it  was  apparent  that  the  officer  had  com- 
mitted a  mistake,  and  had  captured  and  brought 
seventy  mileK  into  the  country  the  wrong  man. 


THE  LAW  &  PRAOTICB  OP  THE 
DIVISION  COURTS. 

(OmHKued  from  pa^  S ) 
(OanTTKD  u!ran  tbc .hiab  TatAme  op  "Waeaa  vbi 

CAUSC  CP  ACnOX  ABI8S8,"  YOL.  L  PAOK  163.) 

In  a  recent  case  (Sichel  v.  Borch,  9  L.  T 
N.  S.  657)  the  meanii*g  of  the  terms  "  Cause 


of  action,"  was  considered  in  the  Comi  of 
Exchequer. 

An  inhabitant  and  native  of  Norway  drew  a 
bill  of  exchange  there,  endorsed  it  there,  and 
posted  it  from  thence  to  England,  where  it 
was  received,  accepted,  and  again  endorsed. 
It  was  held,  in  an  action  by  the  endorsees 
against  the  drawer,  the  foreigner  in  Norway, 
that  such  a  suit  was  not  maintainable,  as  the 
whole  cause  of  action,  within  the  meaning  of 
the  C.  L.  P.  Act,  1852,  sees.  18  4  19,  did  not 
arise  within  the  jurisdiction  of  the  superior 
courts. 

In  giving  judgment.  Pollock,  C.  B.,  observed: 
— "  The  cause  of  action  mentioned  in  sees,  IS 
and  19  means,  in  my  judgment,  the  whole 
cause  of  action  which  has  arisen  within  the 
jurisdiction,  not  the  mere  breach ;  that  alone 
is  not  enough  ;  for  it  is  the  contract  complete 
which  gives  rise  to  that  breach.  The  cause 
of  action — that  is  the  whole  cause  of  action- 
was  neither  entirely  in  Norway  nor  in  London; 
but  it  would  bo  requisite  to  have  the  evidence 
of  what  took  place  at  both.  I  am  not  satis- 
fied, therefore,  that  the  whqle  cause  of  ac- 
tion arose  within  the  jurisdiction,  and  the 
statute  does  not,  in  my  opinion,  in  this  case 
apply." 


A  person  ceases  to  have  a  domicile  or  dwell- 
in  a  place  the  moment  he  abandons  it  without 
an  intention  of  returning  there,  though  be  has 
not  established  a  dwelling  elsewhere  (Xv^- 
hrovcrCB  ca94,  2  East  P.  C.  496.)  A  prisoner, 
it  was  held,  resides  where  the  prison  is  (A'ff 
V.  Sal/ord,  8  Magistrates  Cases,  6),  and  in  a 
case  before  the  Judge  of  the  London  Sheriff's 
Court  (2  C.  C.  C.  292),  the  defendant,  who 
was  a  Dublin  attorney,  had  been  token  in 
execution  in  another  suit  and  lodged  in  the 
Whitecross  Street  Prison,  where  he  was  served 
with  the  process  of  the  County  Court,  he  was 
held  liable  to  the  jurisdiction  of  the  London 
Sheriff's  Court  But  a  mere  temporary  im- 
prisonment would  probably  not  be  held  to 
constitute  a  dwelling  within  the  meaning  of 
the  Division  Court  Act  (See  10  East  25; 
Eex  V.  Birmingham,  14  East  252;  Bex  r. 
LudlinjD,  4  B.  &  Aid.  662.) 

A  corporation  dwells  at  the  principal  offi« 
where  its  business  is  transacted,  and  it  i8 
wholly  immaterial  where  the  members  of  the 
company  reside  (Taylor  v.  Crowland  ^«* 
Co.  3  \V,  R.  368,  and  see  Brown  v.  L  ^^^ 
W,  Railway,  11  Weekly  Rep.  884.) 
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The  remaining  portion  of  sec.  71  remains  to 
be  noticed,  id,  that  a  suit  cognizable  in  a 
Diri^ion  Court  may  be  enterea  and  tried  in 
the  court  holden  for  the  division, 

B.  (2)  In  which  the  defendants,  or  any.  one 
of  the  defendants,  carries  on  businesi  at 
the  time  the  action  is  brought 

The  term  '* business"  includes  any  profes^ 
sion,  trade,  or  calling;^  carried  on  for  the  sake 
of  profit  It  must,  however,  be  as  a  calling, 
and  not  as  an  accidental  occupation.  The 
amount  of  business  done  is  immaterial,  pro* 
vided  there  exists  the  intention  of  making 
such  business  a  person's  general  occupation. 
Thus,  under  the  Bankruptcy  Act,  it  has  been 
holden  that  the  chief  criterion  whether  a  man 
be  a  trader  or  not  is,  what  was  his  inteniwn 
in  buying  and  selling ;  and  the  qftanium  of 
trading  has  been  held  immaterial,  provided  it 
be  the  man's  common  and  ordinary  mode  of 
dealing,  (Patman  v.  Vaughan,  1  T.  R.  672  ; 
Ex  parU  Cromuell,  1  M.  D.  &  D.  168 ;  Hol- 
Ttjyd  V.  Gtoynne^  2  Taunt  176 ;  Ex  parte 
Blarkmore^  6  Ves.  S.) 

To  constitute  the  carrying  on  business  it 
would  seem  that  it  is  necessary  there  should 
be  a  repeated  practice  of  so  doing,  or  a  com- 
mencement coupled  with  an  intention  to  con- 
tinue it,  for  a  single  act  or  transaction,  though 
otherwise  of  the  nature  required,  would  not 
be  Fuifiinent  (See  the  cases  Arch.  Banky. 
lOtb,  ed.  62.)  The  declaration  of  a  party 
as  to  the  object  of  his  doing  any  particular 
act,  as  buying  or  selling,  or  holding  himself 
oat  as  carrying  on  a  business,  is  admissable  of 
bis  intention  in  so  doing.  But  although  deci- 
sions on  the  bankruptcy  law  may  throw  much 
light  on  this  enactment,  it  is  to  be  borne  in  mind 
that  to  create  a  **  trading"  within  the  bank- 
rupt law,  the  party  must  have  bought  and 
solii  goods  again.  But  a  man  may  carry  on 
hu$ihes9  without  doing  so :  in  other  words,  a 
^*  trading  "  implies  buying  to  sell  again ;  the 
terms  ''carrying  on  business"  do  not  neces- 
sarily do  so. 

In  order  to  constitute  a  carrying  on  a  busi- 
ness, it  is  not  necessary  that  the  party  should 
be  doing  so  legally :  thus,  an  individual  who 
carries  on  a  trade  of  smuggling,  or  a  person 
engaged  in  trading,  although  specially  for- 
bidden  to  trade  by  statute,  may  be  a  bankrupt 
as  a  trader.  (Ex  parte  MtymotL,  1  Atk.  196 ; 
Cobh  V.  Symonde,  8  M.  D.  A^  D.  126.) 
Nor  is  it  necessary  that  the  party  should 


keep  an  office  or  open  shop,  or  conduct 
his  business  in  the  ordinary  way.  [Ex 
parte  WUstm^  1  Atk.  218  )  It  would  appear 
that  the  business  must  be  on  the  defendant's 
own  account,  and  not  as  the  servant  of  another 
And  a  clerk  in  the  Privy  Council  office,  it  was 
held,  was  not  a  person  carrying  on  a  business 
within  the  meaning  of  sec.  128  of  the  English 
County  Courts  Act 


MAGISTRATES,  MUNICIPAL, 
INSOLVENCY,  &  SCHOOL  LAW. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

Di»TVT?sa  Cattli  oa  Convitino  in  Van. — 
Bjf  liic  Islington  Parieh  Act,  1857,  it  is  forbid- 
den to  conduot  or  drive  cattle  npoa  any  afreet, 
road,  or  pathway  withio  the  pariah  of  Islington 
between  the  hours  of  twelve  on  Saturday  night 
and  tweWe  on  Sunday  night. 

Held^  that  the  words  **  conduct  or  drlTe"  did 
not  apply  to  tho  conTeyance  of  cattle  in  a  van.-* 
Trigyt  v.  Lfter,  14  W.  R.  279. 


RaOEITIKG     BTOLIir     GOODS PoSSBSStOlT    BT 

0W2(Ka  AFTk-R  THB  THBPT.— Goods  whioh  have 
been  stolen  lose  the  character  of  **  stolen  goods'' 
if,  after  the  theft,  the  possession  and  control  of 
them  is  obtained  by  the  true  owner. 

Some  thieves  hsTing  stolen  a  passengers'  lug- 
gag^from  a  railwuy  station,  one  of  them  took  it 
to  another  station  of  the  same  company,  and  for- 
wtArded  it  by  train  addressed  to  the  prisoner  at 
Brighton.  Soon  after  it  had  reached  the  Brighton 
station,  a  policeman  opened  the  parcel,  and  find- 
ing that  it  contained  the  stolen  property,  tied  it 
up,  and  directed  the  oom^anys'  porter,  in  whose 
charge  it  was,  not  to  part  with  it,  and  on  the  day 
following  told  him  to  take  it  to  the  place  where 
it  was  addressed  and  where  it  was  received  from 
htm  by  the  priHoner.  In  an  indictment  for  re- 
oeiring,  the  property  was  laid'  in  the  railway 
company  and  the  prisoner  was  convicted. 

Hdd^  by  a  mig^x'ity  of  the  ooort  (Erie,  0.  J., 
and  Mellor,  J.,  dmmtimtibut)  that  the  oonviotioa 
was  wrong— /?ey.  v.  Schmidt,  14  W.  R.  286. 


MisDiMSAKOua — Rirvsmo  to  aid  Const  a- 

BLKS — AsflAI7LT    TO    PRKVKNT    ApPBKHBNSION 

Indiotmbnt. — An  indictment  for  refusing  to  aid 
eertain  oonstables  in  the  exeootion  of  their  duty, 
alleged  that  before  eommitting  the  oifenoe,  to 
wit,  on  the  26th  May,  1865,  T.  B.  and  J.  B  were 
in  the  oastody  of  eertain  oonstibles  upon  a  charge 
of  felony;  that  they  assaulted  the  constables 
with  intent  to  resist  their  lawful  apprehension 
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that  the  constables  called  upon  \h^  prisoner  for 
aAsi.itance  to  prevent  the  assault,  and  that  h« 
unlawfullj  refused  to  aid  tbem.  It  was  objected 
that  the  indictment  was  bad.  upon  the  grounds, 
first,  that  it  did  not  show  a  Inwful  appreheosion; 
secondly,  that  there  could  be  no  assault  to  pre- 
vent apprehension,  T.  B.  and  J.  B.  being  already 
apprehended;  thirdly,  that  it  was  not  stated 
that  the  refusal  was  on  the  ?atne  day  and  year 
nsL  the  assault,  nor  that  it  was  the  same  aasaolt, 
Rnd  that  it  ought  to  have  been  alleged  that  the 
prisoner  did  not  ai<I.  The  prisoner  having  been 
convicted. 

Held,  that  the  conviction  was  right. — Reff.  v. 
gherlock,  14  W.  R.  288. 


Common  Fcnaots — I.  jrNOTroK. — A  biil  was 
filed  by  a  rate-payer  peeking  to  restrain  the 
trustees  of  a  school  from  allowing  the  school- 
house  to  be  used  for  religious  .services,  but  the 
bill  did  nVyt  iniege  that  it  was  filed  on  behalf  of 
the  plaintiff  and  all  other  rnte-pnycrs;  two  of  the 
three  school  trustees  consented  to  the  injunction 
being  granted  as  a^kcd.  The  court  refused  the 
application  on  the  grounds  first,  that  the  suit 
was  improperly  constituted  ;  and  if  it  had  been, 
it  appearing  that  a  mnjority  of  the  trustees  were 
in  favor  of  the  view.H  of  the  plaintiff,  they  had, 
themselves,  the  power  to  do  that  which  they  con- 
sented to  the  court  doing.  And  if  the  bill  had 
been  by  the  plaintiff  uu  behalf  of  himself  and 
all  other  rate-payers  whether  then  the  suit  would 
have  been  properly  constituted.  Quart. — Ration 
1.  School  Trustees  of  Thurlow,  12  U.  C.  Chan.  R. 
116. 


SIMPLE  CONTRACTS  &  AFPAIHS 
OF  EVERY  DAY  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 
LiEM  ON  QooDS  TOR  Fbiight. — A  contract  to 
carry  a  given  taumber  of  articles  for  a  lump 
sum,  and  any  further  nuiuber  of  similar  articles 
if  any,  at  so  much  a  head,  is  divisible ;  and  a 
lien  for  the  excess  ovor  the  lump  sum  does  not 
attach  to  the  whole. — Ptenty  v.  Midland  O.  W. 
B,  W.  Co.,  14  W.  R.  316. 


Will — Mispbscriptiom— Parol  £vii>knob. — 
Where  there  is  a  person  corresponding  in  name 
and  address,  but  not  in  other  particulars,  to  the 
description  of  the  legatee  contained  in  the  will, 
and  another  person  corresponding  in  every  par- 
ticular except  the  Christian  name,  the  Court 
admitted  parol  evidence  to  show  that  the  latter 
vas  the  person  intended  to  be  benefitted. — Re  J. 
ff.  Roland,  14  W.  R.  817. 


Act  or  Baskruptct — Fraudclbht  Assioii- 
MINT. — An  assignment  of  the  whole  of  a  trader's 
property  upon  trusts  for  sale  to  secure  a  present 
advance  of  money,  which,  wiihout  the  lender's 
knowledge,  is  applied  in  payment  of  an  antece- 
dent tfebt  of  the  borrower,  is  not  fraudnlent, 
and  consequently  not  an  act  of  bankruptcj.— 
In  re  Colemere,  14  W.  R.  318. 


DiSCBKTION  OF  ARBITRATOR — ClOSR  OF  PlaR. 

TiFP*s  Cask— Refusal  by  Arbitrator  to  m- 
OPEN. — At  the  close  of  the  plaintiff's  case  th? 
arbitratdr  intimated  that  he  was  of  opinion  tbat 
the  plaintiff  had  no  cose,  and  that  the  verdict 
should  be  fcund  for  the  defendant,  wbereapoa 
plaintiff  tendered  some  further  evidence,  but  the 
arbitrator  refused  to  re-open  the  case.  Udd, 
that  the  Court  kad  no  power  to  set  aside  tlie 
award,  it  being  a  matter  entirely  lor  the  arbitra- 
tor's discretion  whether  he  should  allow  the  case 
to  bo  re-opened.— //««n»ii^  v.  Parker,  14  W.R.  3iS. 


AORSIMBNT  —  PCRFORMAMCB     PREVSNTID   BT 

FiRK — AoT  OP  God. — Where  a  plnmber  agreed 
to  do  the  plumbing  work  to  a  bouse  then  about 
to  be  erected,  and  to  furni2*h  the  materials  for  a 
gross  sum  to  be  paid  in  instalments,  the  last  tvo 
to  be  paid  as  follows:  $1500  when  all  the  work 
should  be  completed,  and  the  balance,  $1000. 
when  the  work  should  be  teste  i  and  found  to  be 
sufficient;  the  payments  to  be  made  npon  the 
certificate  of  a  certain  architect  that  they  were 
due  according  to  the  contract;  and  a  substaatiil 
part  of  the  work  was  not  yet  finished  when  an 
accidental  fire  occurred,  and  destroyed  the  buiM- 
ing;  the  work  not  having  been  tested,  and  no 
certificate  obtained  from  the  architect:  Held, 
that  the  plumber  could  recover  no  part  of  the 
last  two  payments. — Xiblo  v.  Brusse  et  cZ.,  44 
Barb.     (U.  S.  Rep.) 


Contract  —  Non-oompliakcb  with.— By  the 
contract  the  plaintiff  was  to  furnish  a  moDoment 
of  **good  white  marble."  He  did  famish  a 
monumeat  of  which  the  material  was  *'good 
white  marble,"  but  it  had  a  discoloration  on  it, 
produced  by  accident,  but  temporary  in  its  char- 
acter, and  by  lapse  of  time  and  by  exposure  to 
the  open  air  and  frost  would  disappeaar:  ffeld, 
that  the  eontract  was  not  complied  with,  and  the 
plaintiff  was  justified  in  refusing  to  accept  the 
monument.  The  substitution  of  **Octavia  J." 
for  <*  Octavia  Jane ''  was  also  ft  aabsUatial 
defect,  although  made  by  the  marble-worker  ia 
good  faith,  believing  the  inscription  as  he  made 
it  would  look  better  and  be  more  satisfactory.— 
Viall  ▼.  Hubbard,  37  Vert.     (U.  S,  Rep.) 
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CrOWH  LaKBS — JimiSDICTIOH  0¥   AOKSTS    BB- 

TORS  Patkht. — This  court  has  jurisdiction  in  a 
proper  case  to  giTO  relief  against  a  fraudulent 
assignment  by  a  locatee  of  the  Crown,  before 
the  issniog  of  letters  patent,  but  a  bill  for  the 
parpose  mast  shew  why  it  Is  necessary  to  oome 
to  this  eouTL—Bull  y.  Frank,  10  U.  C.  Chan. 
R.80. 

UPPEB  CAKADA  REPORTS. 


QUEES'S  BENCH. 

{RiporUd  by  C  RoBCfS05,  Esq ,  Q.  C,  Reporter  to  Vu  Court.) 
MiLLca  T.  TsR  Corporation  or  rai  Towhshif 

OT  NOBTH    FRKDBRICKSBT73Ga. 
CS^U.Ceh.U^  §tc, 33:1— Limitation qf  aetionM. 

Ih«  Mvnkipal  Act  mc  337,  proTld«t  that  aetioni  affalnit « 
mualcipal  corpontion  for  not  repairing  highways  mnit  ba 
braght  '^wlthio  three  months  attar  the  damagea  haTe 
bera  pitstalnad." 

Jh'i  pUlotUT's  mare  fell  through  a  bridge,  and  died  four 
monthii  after  fr  m  tlie  injuri*B  rewired :  Hefd^  that  the 
sutatf  b«van  to  ran  from  the  oacnrrenoe  of  the  accident, 
Qot  flnom  the  death. 

[Q.]l.,M.T.,18e5.] 

Appeal  from  the  County  Conrt  of  Lennox  and 
AddingtoD. 

This  action  was  brought  on  the  6th  of  May, 
2865.  against  the  Municipality  of  North  Fre- 
lerickebargh,  for  the  loss  of  the  plaintiff's  mare, 
Tbieh  fell  through  a  hole  in  a  bridge  on  the 
Mohawk  Bay  ro»d,  on  the  27th  of  November, 
1804,  aod  died  on  the  2Srd  of  March,  1866, 
from  the  injuries  received. 

It  was  objected  at  the  trial  that  the  action  was 
not  broQght  within  three  months  after  the  da- 
mages had  been  sustained,  according  to  section 
337  of  the  Municipal  Act,  Con.  BUts.  U.  C. 
cb.54 

The  learned  judge  held  at  the  trial,  and  after- 
wards in  term,  that  the  three  months  began  to 
nrn  from  the  death  of  the  mare  and  not  from 
the  occorrence  of  Ihe  injury,  and  that  her  value 
vt9  to  be  considered  at  the  time  of  her  death, 
horses  haTing  risen  considerably  in  market  yalne 
in  the  interTal ;  and  a  rule  ffut  obtained  to  enter 
>  DODsoit  was  discharged. 
On  these  points  the  defendants  appealed. 
Mou,  for  the  appellants,  cited  Patteraon  t.  The 
Great  Wettem  R.W,  Co.  8  U.  C.  C.  P.  89 ;  Turner 
▼.  The  CcrpwatUm  of  Brantford,  18  U.C.C.P.  109 ; 
S«ttr«  T.  The  Great  WeatemR.  IT.  Co.  18  UC.Q- 
B.  376 :  Mviaon  w.  The  Great  Weaiem  R.  W.  Co. 
HD.CQ.B.  109;  Vanhorny.  The  Grand  Trunk 
i?  IF.  Co.  I8U.C  Q  B.  856;  Brovmr.  The  Broek- 
nUe  md  Ottawa  R.  W.  Co.  20  U.  C.  Q.  B.  202 ; 
Wkitekifuae  j.  Fellowea,  10  C.  B.  N.  8.  784 ; 
Coo.  Suts.  C.  ch.  66,  sec.  88. 

(rvynne,  QC.,  contra.— The  statute  expressly 
makes  defendants  responsible  for  ^'aU  damages" 
rastamed,  and  this  is  not  carried  into  effect,  if 
tite  astioB  must  be  brought  before  the  whole 
Client  of  the  injury  is  known  or  has  been  suf- 
fered, as  the  appellants  contend  for.  fle  cited 
^fc<rf«  T.  Utad,  16  East.  215;  Gillon  ▼.  Bod- 
^S^%  Ry.  &  Moo.  161,  8.  C.  1  C.  A  P.  641 ; 
wyne  oa  Damages,  87. 


.HAQAftTT,  J.,  delivered  the  jnUgment  of  the 
conrt 

The  words  of  the  section  are.  *'and  the  cor- 
poration shall  be  civilly  responsible  for  all 
damages  sustained  by  any  person  by  reason  of 
snoh  default,"  (1.  c,  default  in  repairing),  **  but 
the  action  must  be  brought  within  three  months 
after  the  damages  have  been  sustained." 

The  case  of  Bonomi  v.  Bickhouse,  E.  B.  &  E. 
622,  relied  on  in  the  court  below,  eBtabiished, 
in  the  words  of  the  judgment  jf  the  Exchequer 
Chamber,  that  "  no  cause  of  action  accrued 
from  the  mere  excavation  by  the  defendant  in 
his  own  land,  so  long  as  it  caused  no  damage  to 
the  plaintiff;  and  that  the  cause  of  action  did 
accrue  when  the  actual  damage  first  occurred." 
E.  B.  &  E.  659;  and  in  the  House  ^f  Lords, 
1  B.  &  8.  Am.  Ed.  970,  9  H.  h.  Cas.  503. 

In  such  a  case  we  think  the  same  rule  would 
apply,  whether  the  words  creating  the  limitation 
were  **  from  the  accruiog  of  the  action,"  or,  as 
in  the  case  in  appeal,  **  after  the  damages  have 
been  sustained."  No  wrongful  act  was  in  fact 
done  till  the  damage  accrued.         ., 

In  the  case  before  us,  defendants  were  answer-; 
able  in  damages  to  parties  injured  by  their 
neglect  to  perform  a  statutable  duty,  namely,' 
the  keeping  in  repair  of  a  brMge.  No  cau^e  of 
action  vests  In  any  person  against  them  for 
damages  till  an  injury  is  sustained  by  their  de- 
fault. As  soon  as  the  mare  was  injured  by  fill- 
ing or  stepping  into  the  hole  in  the  bridge,  the 
plaintiff's  cause  of  action  was  complete.  His 
damages  were  then  sustained,  in  the  words  of 
the  statute.  The  subsequent  death  of  his  roare 
was  merely  an  additional  evidence  of  the  extent 
of  his  damages,  and  in  our  judgment  cannot  be 
held  *•  a  sustaining  of  damage "  in  the  view  of 
the  sUtute. 

Mr.  Qwynne,  in  his  ingenious  argument,  ad- 
mitted that  an  action  might  be  brought  imme- 
diately after  the  accident,  and  that  a  recovery 
would  be  a  bar  to  all  future  actions,  even  if  it 
were  erroneously  thought  that  the  mare  would  | 
completely  recover,  and  her  subsequent  death 
would  give  no  additional  claim. 

In  a  case  like  this,  there  is  no  question  of 
what  is  called  **  continuing  damage,"  as  in  the 
case  of  a  nuisance,  or  the  diversion  of  a  stream 
or  penning  back  of  water,  which  from  day  to 
day  is  occasioning  injury,  and  for  which  a  fresh 
action  may  be  daily  instituted.  Here  all  con- 
nection between  the  cause  and  the  injury,  all 
injurious  action  by  defendants  against  the  plain- 
tiff, ceases  from  the  happening  of  the  accident. 
The  plaintiff  has  sustained  the  whole  of  his 
damages;  his  mare  is  fatally  injured.  The 
damage  is  not  the  less  because  he  does  not  know 
its  full  extent,  or  because  (if  he  sue  before  her 
death)  his  witnesses  may  not  speak  with  cer- 
tainty as  to  the  fatal  character  of  the  injury, 
or  because  other  witnesses  for  defendants  may 
declare  that  she  will  recover,  and  regain  all  her 
former  vigour  and  usefulness; 

It  seems  to  us  a  misconception  to  speak  of  the 
death  of  the  mare,  at  an  interval  of  three,  six, 
or  nine  months  after  the  accident,  as  Uie  **  t>u8- 
talning  of  the  damage  "  mentioned  in  the  act. 

It  is  quite  true  that  requiring  the  action  to  be 
brought  within  three  months  from  the  cause  of 
action  may  create  more  difficulty  in  duly  proving 
the  proper  measure  of  damage.     This  cannot  be 
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avoided.  It  is  a  diffioultj  oooarring  in  namer- 
ous  oases  ;  for  assault  and  battery,  injnries  (not 
fatal)  in  pablio  oonTeyances,  &c.  Contradictory 
testimony  is  frequently  adduoed  as  to  the  tem- 
porary or  permanent  character  of  the  alleged 
injury;  but  the  damage,  be  it  small  or  great, 
has  been  sustained  by  the  plaintiff  as  against 
the  defendants  by  the  occurrence  of  the  unlaw- 
ful  act  of  commission  or  omission.  HowcTer 
difficult  to  proTC,  it  has  been  sustained ;  the 
effects  of  the  injury  may  be  doTcIoping  them- 
seWes  very  slowly,  and  perhaps  obscurely. 

If  the  Tiew  of  the  court  below  be  law,  it  will 
deprlTO  municipalities  of  the  special  protection 
given  them  by  the  statute,  and  extend  the  period 
of  limitation  indefinitely  until  three  months 
after,  not  the  default  causing  the  injury,  but  the 
ultimate  development  of  its  effects  by  the  death 
of  the  person  or  animal  the  subject  of  such 
injury. 

We  think  the  appeal  must  be  allowed,  and  the 
rule  to  enter  a  nonsuit,  on  the  leave  reserved, 
be  made  absolute. 

It  is  not  necessary  to  discuss  the  question  of 
value. 

Appeal  allowed. 


Short  y.  pARHKit  st  al. 

Rnee  viewert—Ejrtet  qf  iheir  a%oard—C  S.  K  C,  eh,  64, 

tee.  360. 
DefnodADta  having  impounded  the  plaintiff *■  horme  f>r  get- 
ting into  hie  field,  the  matter  wma  referred  to  the  feaee 
vlewem  of  the  township,  who  awarded  that  defen4M«t«* 
ft'noe  waa  lawftil,  and  appraised  the  damage.  The  plaintiff 
replevied,  and  deelred  to  prove  that  the  defendnnta  had 
put  up  aleooe  higher  after  the  horses  got  otw  and  befbre 
the  award. 
Held  (afflrming  the  Judgment  of  the  Gonnty  Court),  that 
under  OonaoL  8tat  U.  C.  eh.  54,  »ee.  860,  the  award  waa 
condnalTe  aa  to  tha  legality  of  the  Ibnce  at  the  tlma  of  tha 
alluged  treespaaa. 

[Q.B.,T.T^1866.] 

Appeal  from  the  County  Court  of  the  county 
of  Prince  Edwsrd. 

Replevin  for  two  horses. 

The  defendants,  William  B.  Parmer  in  his 
*  own  right  and  Cornelius  Parmer  as  his  servant, 
acknowledged  the  taking  and  impounding  of  the 
horses,  alleging  that  they  were  doing  damage  on 
William  B.  Parmer's  land.  The  plaintiff,  in  his 
answer  to  this  avowry,  pleaded  that  he  was  the 
occupier  of  certain  land  in  the  township  of 
Sophiasburg,  adjoining  that  of  William  B.  Par- 
mer, and  that  the  horses  lawfully  feeding  thereon 
escaped  into  the  Iocm  in  quo  through  the  defect 
of  fences  which  the  defendants  were  bound  to 
repair.     On  this  the  defendants  took  issue. 

At  the  trial  it  appeared  that  the  horses  having 
been  impounded  by  the  defendants,  it  was  agreed 
between  the  parties  that  the  question  of  the  law* 
fulness  of  the  fence  and  the  damages  should  be 
referred  to  two  fence  viewers,  who  proceeded  to 
examine  the  fence  and  estimate  the  damage.  Cor- 
nelius Parmer  and  the  plaintiff  being  with  them. 
They  awarded  in  writing  that  the  fence  was  a 
lawful  one,  and  appraised  the  damages  at  two 
dollars. 

The  plaintiff  asserted  before  the  fence  viewers 
that  the  fence  had  been  down  at  the  place  pointed 
out  to  them  previous  to  the  horses  getting  in, 
and  had  been  put  up  afterwards  and  before  the 
award,  bat  he  did  not  offer  any  evidence  of  the 
fact  or  ask  for  delay.     The  plaintiff  at  the  trial 


tendered  evidenee  to  the  same  effect,  which  the 
defendants'  oonnBel>^>bjeeted  to,  contendtng  that 
it  was  one  of  the  questions  submitted  to  the  fence 
viewers,  and  which  they  hftd  decided,  and  that 
their  decision  was  final.  The  learned  Judge  nis- 
tained  the  objection ;  and  the  plaintiff  declining 
to  take  a  nonsuit,  he  charged  in  favor  of  defen- 
dants.  Ths  jury,  however,  found  for  the  plaintiff. 

The  defendants  obtained  a  rule  nin  to  enter  a 
nonsuit,  pursuant  to  leave  reserved,  which  after 
argument  was  made  absolute,  and  the  plaintiff 
thereupon  appealed. 

C.  S.  Paiierton^  for  the  appellant,  cited  Bttr- 
doru  V.  Selhy,  1  C.  &  M.  600 ;  OUmer  ▼.  Daon, 
9  Ex.  168. 

S.  Jiichardt,  Q.  C,  contra. 

Brapir,  C.  J.,  delivered  the  judgment  of  the 
court. 

We  think  the  obvious  intention  of  the  360th 
section  of  the  Muincipal  Act,  is  that  the  fence 
viewers  shall  determine  the  question  of  the 
legality  of  the  fences,  as  well  as  the  damages 
done  by  the  animals  impounded  for  trespassing, 
and  upon  their  determination  the  rights  of  the 
respective  parties  must  so  far  depend.  In  oar 
view,  therefore,  it  was  not  open  to  the  defen- 
dants to  bring  again  in  question  the  tuJMenty  of 
the  fences,  that  being  determined  by  the  fence 
viewers ;  and  they  must  be  assumed  to  have  de- 
termined the  state  of  the  fence  at  the  time  of  the 
alleged  trespass,  because  that  is  the  obvious  datj 
imposed  on  them  by  the  statute. 

No  dispute  appears  to  have  been  raised  at  the 
trial  upon  the  avowry  The  right  of  the  defen- 
dant William  Parmer  to  distrain,  assaming  tbe 
cattle  to  be  trespassing,  was  not  apparentl/ 
denied.  That  the  whole  question  turned,  accotd- 
ing  to  the  judge's  notes  of  evidence,  upon  the 
proof  of  the  allegation  in  the  defendant's  plea  st 
to  the  sufficiency  of  the  fence,  which,  it  seems  not 
to  have  been  denied,  the  defendant  William  waa 
bound  to  repair. 

We  think,  therefore,  we  should  uphold  the  de- 
cision of  the  court  below,  and  dismiss  this  appeal 
with  costs. 

Appeal  dismissed. 


COM.\iON  PLEAS. 


(Sepwied  by  8.  J.  TAmouaBsrR,  Ei^.,  M.A., 
eU-Law,  and  Riporter  to  th*  OjutL) 

Harkold  y.  Thr  Corporatior  or  thr  Coustt 

or    SiMOOR,    AND    THR    CORPORATIOR    or    THS 

County  or  Ontario. 

Action  for  not  repairing  a  bridff«—(hmmtm  1am  UaUlBV'^ 
NUice  o/aeUon^Con,  SUdi.  CT.  {7.  oA.  IS6;  dk.  54,  J».  M, 

In  an  action  anainat  deffoDdanta  for  aegUgenee  lo  not  k«ep> 
log  anfflcleDtly  eeeared  a  bridge,  which  had  paaaed  froa 
the  erown  nnder  Uielr  eontrol,  la  coniieqnenoe  of  which  it 
broke  away  from  Ita  laatealnga,  and  iniwrj  waa  thare^ 
canaed  to  plaintiff. 

Held,  that  d«fendanta  were  liable  to  plalatiff  at  eoomiAD  law 
Ic  a  dyil  action  fbr  the  injury  anatalned  liy  him,  althoo^h 
the  property  and  freehold  in  the  bridge  were  not  reatid  ia 
them :  and  that  they  were  not  entitled  to  aotke  of  aetina 
nnder  Con.  State.  U.  C.  eh.  12S,  aa  they  were  aoed,  not  ibr 
acta  done,  to  which  that  atatute  alone  applied,  but  fw  acta 
omitted  to  be  done  by  them. 

AU,  alao,  that  defeadanta  were  bonnd  to  maintain  tha 
btidge,  after  It  came  into  their  haada.  ia  the  anae  atate  «C 
repair  that  they  wonld  have  been  if  it  bad  b«en  bailt  ty 
themaelTea,  and  not  merely  in  the  oondltion  la  which  it 
waa  when  they  racetvad  it  lhn>  the  crowo. 
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AMU^  that  If  tlM  aocMMt  complaliMd  of  had  oeeamd 
vitbin  09  fbori  •  pniod  allar  the  tiniNifar  of  tho  bridgo  to 
tbe  iSe&ndaoto  that  th«y  bad  not  bad  time  to  aMortain  iti 
<bfrct8,  they  woald  not.  nader  the  drannstaooM  of  th«ir 
BofebaviocliadanyTokooel'berIa  tta  eonstmetlon  or  In 
iu  tiasafer,  hava  bwn  liable  to  plalntUT 

^iaT^  whether  tbe  Cooimliietoper  of  PabUe  Worki,  If  for* 
atahed  with  ftindi  to  repair  the  bridce.  would  not  hare 
bcaa  liaUa  to  indlatneat.  If,  with  Aill  knowledge  of  Iti 
dannrooa  ooadiUoa,  he  had  wilfallj  negleoted  to  repair  It 

Bee.  Ml,  Con.  Stats.  U.  a  ch.  54,  doee  not  limit  tha  reepoik- 
tfWUtyof  conatlee  to  the  iame  Und  af  reeponelbntty  to 
which  magirtivtM  in  i^artar  Bevloaa  are  eukrlectcd,  that 
b,  to  criminal  reeponaibllitT  merriy:  tha  ol^t  of  tbe 
iKat  ate  is  tu  transfer  frum  the  msflBtrates  to  the  oonnty 
coaDcUa  all  thmlr  powers,  Ae^  and  on  tha  oomf^etioa  of 
ioeh  tranaSlr,  the  ooonells  are  to  hold  tbe  property  affeo> 
ted  in  Ilka  manner,  and  iuldeel  to  their  general  dntleo 
and  h'nbMfitt  reepecting  other  property  bckmidng  to  them. 
iaP,T.T!,1866.] 

The  first  eonnt  of  the  deolaration  stated  that 
a  draw-b  idge,  which  was  part  of  the  pablie 
highwaj  between  the  two  coaDtiet,  at  **  The 
Narrows,  on  Lake  Simcoe,  had  been  improperlj 
left  open,  by  reason  whereof  the  plaintiff,  who 
was  lawfallj  passing  along  the  highwaj,  fell  into 
*'Tbe  Narrows"  and  broke  his  leg,  and  was 
otberwise  greatly  iojared. 

Tbe  second  eonnt  elated  that  the  bridge  had 
been  improperlj  fastened,  bj  reason  whereof  it 
got  open,  and  the  plaintiff  fell  Into  *<  The  Nar- 
rows,*' and  was  injured,  as  before  mentioned. 

The  coontj  of  Simcoe  pleaded.  Not  gniUj  bj 
Btatate,  22  Vie.  oh.  26,  sees.  1,  10,  11,  16,  20. 

The  coantj  of  Ontario  pleaded  simplj,  Not 
gniltj. 

The  eaose  was  tried  at  the  last  assiies  for 
Tork  and  Peel,  before  the  Chief  Justice  of  this 
coart,  when  a  rerdict  was  rendered  for  the 
plaintiff,  with  $1,600  damages. 

The  defendants  objected  that  thej  were  entitled 
to  a  notice  of  action,  which  had  not  been  given  ; 
and  that  thej  were  not  liable  according  to  the 
341st  section  of  the  Municipal  Act,  nor  ander 
•ecs.  336,  7  of  the  same  act.  Leave  was  reserved 
to  them  to  move  for  a  nonsuit  on  these  grounds. 

The  jnrj  were  desired  to  saj  : 

1.  Whether  the  bridge  had  been  closed  on  the 
night  of  the  accident,  and  properl  j  secured  with 
the  means  which  the  bridge-keeper  had  it  in  his 
power  to  use. 

2.  If  so  closed  and  secured,  whether  the  fas- 
teoiogfl  were  of  such  a  character  as  were  reason, 
sblj  proper  or  safe  to  secure  the  bridge  for  the 
me  and  purpose  for  which  it  was  used,  and  the 
manner  of  using  it 

Tbe  JuTj  were  then  told,  that  if  the  bridge  had 
not  been  properlj  secured  with  the  means  which 
the  bridge-keeper  bad  at  his  disposal,  and  the 
accident  had  occurred  from  that  cause,  then  to 
liiid  for  the  plaiotiff;  or,  if  properlj  secured, 
and  tbe  iojurj  occurred  from  the  improper  fas- 
tesiogs,  to  find  also  for  the  plaintiff;  and  that 
they  must  saj,  from  tbe  eridente,  whether  the 
fatteaings  were  reasonablj  proper  and  safe  for 
tbe  purposes  for  which  thej  had  been  used. 

The  coansel  for  the  defcDdants  requested  that 
tbe  jorj  should,  also,  be  told  that  if  the  defen- 
(itots  kept  the  bridge  in  as  good  repair  as  when 
they  received  it  ftwm  the  government,  thej  were 
not  liable :  the  Chief  Justice  declined  to  give  this 
Erection. 

Tbe  evidence  was  verj  long ;  but  as  nothing 
whatever  turned  upon  it,  it  becomes  unnecet- 
wy  to  insert  it. 

The  facts  were  that  this  was  a  government 
work,  which,   under  the  provisions  of  tbe  sta- 


tute, had  been  surrendered  bj  the  government, 
and  devolved  upon  the  defendants;  that  the 
defendants  had  had  the  bridge  for  aboot  five 
jears  before  the  accident  to  tbe  plaintiff,  and 
had  retained  the  same  bridge-keeper  who  had 
had  the  charge  of  the  bridge  while  it  was  in  the 
possession  of  the  government;  that  the  bridge 
was  fastened  in  the  same  waj  at  the  time  of  the 
accident  as  it  hftd  been  when  it  was  owned  bj 
the  government ;  that  on  the  evening  of  tbe  6th 
of  October,  1864,  a  verj  violent  storm  of  wind, 
accompanied  with  hail  and  rain,  blew  open  tbe 
bridge,  raising  it,  as  was  supposed,  and  drawing 
the  staples  which  secured  it  to  the  abutment ; 
and  the  plaintiff,  coining  on  to  the  bridge  in  the 
storm  and  darkness,  and  not  observing  it  to  be 
open,  fell  from  it  and  sustained  the  injur j  com- 
plained of. 

A  good  deal  of  evidence  was  given  to  shew  the 
insuffioiencj  of  the  fastenings,  and  that  the  bridge 
would  not  have  blown  open  if  it  had  been  secured 
in  the  manner  the  defendants  had  secured  it  nioce 
the  accident  On  the  other  hand,  the  suffioiencj 
of  the  fastenings  was  as  strong)  j  spoken  to,  and 
that  the  occurrence  could  not  have  been  guarded 
against,  as  it  had  arisen  from  a  sudden  and  most 
unusual  storm. 

It  appeared,  also,  that  the  councils  of  both 
corporations  had  passed  bj-Iaws  adopting  the 
bridge  so  given  up  bj  the  government. 

In  last  Easter  Term  McCarthy,  for  the  conntj 
of  Simcoe,  obtained  a  rule  niit  calling  upon  the 
plaintiff  to  shew  cause  whj  the  verdict  should 
not  be  set  aside  and  a  nonsuit  entered  pursuant 
to  the  leave  reserved,  on  the  ground  that  the 
count  J  of  Simcoe  was  entitled  to  a  notice  of 
action,  and  that. the  defendants  were  not  liable 
civillj  for  the  negligence  charged,  inasmuch  as 
the  statute  made  them  liable  onlj  as  the  magis- 
trates in  Quarter  Sessions  were  liable,  and-  thej 
were  therefore  not  liable  civillj,  and  there  was 
no  liabilitj  on  the  defendants  at  tbe  common 
law.  Or,  whj  a  new  trial  should  not  be  granted 
on  the  same  ground,  and  on  the  further  ground 
of  misdirection  of  the  learned  Chief  Jastioe, 
who  declined  to  tell  the  Jurj  that,  as  the  defen- 
dants had  kept  the  bridge  in  as  good  a  state  of 
repair  as  it  was  when  it  came  under  their  con- 
trol, thej  were  not  liable  to  the  plaintiff  for 
what  had  happened. 

Robert  A.  ffartiam  shewed  cause. — There  was 
no  misdirection ;  for  the  Jurj  could  not  be  told 
as  a  matter  of  law  that  the  defendants  were 
bound  to  keep  the  bridge  in  the  same  condition 
in  which  it  was  when  thej  received  it  flrom  the 
Crown.  , 

In  some  oases  in  England  it  has  been  held 
that  there  is  no  legal  liabilitj  upon  commission- 
ers for  public  works  and  upon  others  filing  the 
like  character,  beoaute  thej  h«ve  had  no  ftands 
but  to  distribute  in  the  work  thej  have  been 
appointed  to  supertntead :  Barri§  v.  Barhtr,  4 
M.  ft  Sel.  27 ;  Sutton  v.  Clarke,  6  Taunt.  20 ; 
Meteal/i  v.  HUheringUm,  11  Exeh.  257 ;  RutteU 
V.  Th$  Mm  of  Dewm,  2  T.  %.  667 ;  Ball  v.  SmUh, 
2  Bing   166. 

The  defendants'  liabilitj  is  a  statutorj  one: 
Con.  Stat.  U.  C.  C.  64,  ss.  827^8,  886-7,  84; 
Wooda  T.  The  County  of  Wenittorth  and  the  City 
o/Bamikon,  6  U.  C  0.  P.  101 ;  In  re  Rote  and 
the  United  Countiee  of  Stomoni,  Dundae,  and 
OUnyary,  22  U.  C.  Q  B.  681 ;  In  re  the  Connty 
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of  Waterloo  and  the  County  of  JBrant,  2S  U.  0. 
Q.  B.  637;  Rowe  ▼.  The  United  Countiet  of  Leede 
and  QrenvilU,  18  U.  C.  G.  P.  615;  Turnery,  Th§ 
Town  ofBraniford,  13  U.  C.  C.  P.  109. 

The  following  oases,  also,  shew  the  general 
liability  of  the  defendants:  The  Queen  ▼.  The 
Toum  of  Parii,  12  U.  C.  0.  P.  446 ;  Herdy  y.  The 
Mayor  and  Burgeeeet  of  Lynne^  5  Bing.  91  ; 
BawkMhaw  v.  The  DUiriet  Council  of  the  Dittrict 
ofDalhousie,  7  U.  C  Q.  B.  690;  Clothier  y.  Web. 
eter,  12  C.  B.  N.  S.  790;  Cowley  t.  The  Mayor 
of  Sunderland,  6  H.  &  N.  665 ;  Hartnell  v.  Ryde 
Commitiionere,  8  L.  T.  N.  S.  674 ;  Ohrby  r.  Ryde 
*  Commvuionere,  lO  Jar.  N.  8.  1048;  Harrieon  t. 
Great  N.  R.  Co.,  10  Jar.  N.  8.  992,  8.  C.  10  L. 
T.  N.  S.  621  ;  Whitehouee  ▼.  Fellowee,  4  L.  T.  N. 
S.  177,  S.  C.  10  C.  B.  N.  8.  766;  RicketU  ▼. 
The  Metropolitan  R.  Co.,  12  L.  T.  N.  8.  79. 

The  defendants,  as  ninnicipal  corporations,  are 
not  within  the  Statute  of  U.  C.  oh.  126,  entitling 
them  to  notice  of  action ;  bat  the  case  of  Hodgine 
T.  7*he  United  Counties  of  Huron  and  Bruce,  and 
now  standing  for  judgment  in  the  Coart  of  Ap- 
peal, will  decide  this  point. 

But  even  if  the  defendants  could  olaim  the 
right  to  a  notice  of  action,  it  ooald  onlj  be  for 
an  act  done  ;'  but  they  are  charged  here  for  not 
doing,  for  a  negligent  omission,  and,  therefore, 
no  notice  was  required  ;  March  r.  The  Port  Do- 
ver and  Otterville  Road  (7o.,  16  U.  C.  Q.  B.  188; 
Harrieon  v.  Brega,  20  U.  C.  Q.  B.  824 ;  Moran  T. 
Palmer,  18  U.  C.  C.  P.  628. 

McMichael,  for  the  Connty  of  Ontario,  contra. 
— This  bridge  was  a  goyernment  highway :  Con. 
Stat  of  Canada,  ch.  28,  p.  834,  where  it  appears 
in  the  schedule. 

This  bridge  was  not  assumed  by  the  defendants 
by  sees.  74-76  of  the  act  referred  to :  the  Crown 
does  not  transfer  sach  a  work  when  it  is  desirous 
of  getting  rid  of  it:  the  Qovemor,  by  proclama- 
tion, simply  declares  it  to  be  no  longer  ander  the 
control  of  the  Commissioner  of  Public  Works, 
and  the  statute  pats  it  at  once  **  under  the  con- 
trol of  the  munioipat  authorities  of  the  locality 
and  of  the  road  officers  hereof  in  like  manner 
with  other  public  roads  and  bridges  therein,  and 
[the  same]  shall  be  maintained  and  kept  in  re- 
pair under  the  same  provisions  of  law  which 
are  hereby  declared  to  extend  to  each  road  or 
bridge."  See,  also,  the  acts  of  Crown  o.  86, 
sees.  4  6. 

By  the  Man.  Act  of  U.  C.  sec.  827  snoh  a 
work  came  under  the  joint  jurisdiction  of  the 
two  counties  so  soon  as  the  Crown  ceased  to 
control  it:  no  by-law  was  necessary,  as  before 
stated,  for  the  pnrpose  of  assuming  it  Sec. 
839  of  the  Municipal  Act  does  not  apply  to 
a  work  lying  between  two  connties,  bat  a  by-law 
was  necessaxy  under  sec.  828  to  regulate  its 
management,  and  no  such  by-law  has  yet  been 
passed. 

The  defendants  are  obliged  to  maintain  the 
bridge  now  by  Tirtne  of  the  statutes,  and  by  yir- 
tue  of  the  common  law  in  such  oases:  Rez  v. 
The  Inhabitante  of  the  Wett  Riding  of  Yorkshire, 
6  Barr.  2694 ;  iPhe  King  against  the  tame  defen- 
dants, 2  East  842 ;  but  it  does  not  follow  from 
this  that  the  defendants  are  liable  in  an  action 
for  damages  arising  from  a  neglect  of  duty  either 
of  their  masters  or  of  their  servants ;  and  the 
Municipal  Act  (sec.  841),  with  a  view  to  this 


▼ery  case,  has  declared  what  this  liability  shall 
be,  viz.,  *'  The  liability  which  at  any  time  befors 
the  1st  of  January,  1850,  belonged  to  the  magis- 
trates in  Quarter  Sessions  ;*'  and  as  it  is  not 
pretended  the  magistrates  in  Qoarter  Sessions 
would  have  been  liable  in  such  aa  motion  as  tiu* 
before  that  day,  so  neither  can  the  defendants 
now  be  liable :  the  case  of  J^  Men  of  Devon, 
before  cited,  is  parUcularly  «pplieableu 

M*C>irthy,  for  the  County  of  Simeoe,  main- 
tained the  same  Argument,  and  further  contended 
that  his  clients  were  entitled  to  a  notice  of  actiea : 
Davis  T.  Curling,  8  Q.  B.  286,  and  Moron  t.  Pal- 
mer,  before  cited.  He  also  urged  that  the  defes- 
daots  could  not  be  charged  with  liability,  if  they 
appointed  a  competent  servant  and  were  guilty 
of  no  direct  or  immediate  act  of  negligence: 
Holliday  ▼.  The  Vestry  of  SL  Leonard's  Shon- 
ditch,  11  C.  B.  N.  8.  1*93;  Duncan  y.  Findlater, 
6  C.  &  Fin.  894;  Young  v.  Davis,  7  H.  &  N. 
760;  M'Kinnon  v.  Penson,  9  Exch  609;  Stevens 
V.  Jeacoeke,  11  Q.  B.  731;  Doe  dem  Murray  v. 
Bridges,  1  B.  &  Ad.  847 ;  and  that  the  indictment 
might  be  sustained  when  a  civil  action  would  not 
be :  Harris  r.  Baker,  before  cited. 

A.  Wilson,  J.,  delivered  the  judgment  of  the 
court. 

This  rule  was  argued  as  if  had  been  moved  for 
both  defendants,  and  perhaps,  it  was  intended  it 
should  have  been ;  but  it  appears  to  have  been 
moved  by  Mr.  McCarthy  for  the  the  county  of 
Simcoe  only;  the  rule  should,  therefore,  be 
amended,  and  made,  as  it  has  been  treated  by 
all  parties,  a  joint  rule. 

The  question  of  notice,  we  think,  must  be  de- 
cided against  the  county  of  Simcoe,  because  the 
statute  applies  only  to  **  acts  done,"  while  the 
present  complaint  is  for  mere  acts  of  omission 
on  the  part  of  the  defendants :  Newton  v.  Ellis, 
6  El.  k  Bl.  115. 

The  misdirection  referred  to  must  fail  also : 
we  do  not  see  how  the  jury  could  have  been  told 
that  the  defendants  had  only  to  keep  the  bridge  in 
the  same  state  of  repair  as  it  was  when  thej 
received  it  from  the  crown.  It  might,  while  it  was 
in  the  custody  of  the  crown,  have  been  in  a  very 
insufficient  condition ;  and  although  there  might 
have  been  no  remedy  to  compel  its  reparation,  or 
for  injuries  sustained  in  consequence  of  its  being 
out  of  repair,  because  the  crown  cannot  he 
prosecated,  that  is  no  reason  why  the  defend- 
ants should  be  exempted  from  liablity,  when  no 
such  reason  protects  them  from  suit  orproseen- 
tion.  We  do  not  say  that  a  public  officer,  even  the 
Commissioner  of  Public  Wofts,  might  not  have 
been  liable  to  be  indicted,  if  he  had  been  pro- 
vided with  funds  specially  to  repair  the  bridge, 
and  had  wilfully  neglected  to  do  so,  with  fiiU 
knowledge  of  its  dangerous  condition ;  but  how- 
ever this  may  be,  it  is  not  at  all  applicable  to 
the  case  of  the  defendants. 

This  bridge  was  kept  by  the  defendants  as  a 
safe  and  convenient  thoroughfiire.  The  public 
were  invited  to  use  it:  they  could  not  tell 
whether  the  bridge  had  been  built  by  the  crown 
or  by  the  defendants,  or  who  else  it  was  built 
by ;  and  they  could  not  be  required  to  discrimi- 
nate as  to  the  relative  safety  of  one  bridge  over 
another,  because  one  was  built  by  the  crown  and 
the  other  by  the  municipaHty;  nor  are  their 
rights  to  be  measured,  nor  their  means  of  redress 
for  iojuries  sustained  to  be  affected,  by  the  oon« 
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adention   that   the  defendants  were   not    the 
bulldera  of  the  bridge. 

If  a  private  person  erect  a  bridge  at  hie  own 
expense,  and  preseot  it  to  the  oonnty,  and  the 
eoQOtj  continue  to  uae  it,  they  mnet  maintain  it 
thereafter  io  like  manner  as  if  they  had  built  it 
tbcDselTes  ;  and  the  same  rule  applies  to  works 
of  this  kind  put  up,  and  afterwards  transferred 
by  the  crown.  A  person  who  oontinnes  a  nuis. 
anoe  is  jnst  as  liable  as  the  person  who  originally 
emted  it  We  have  examined  STerycase  which 
hfts  been  cited,  and  many  additional  cases ;  but 
we  fiod  nothing  to  coootenanoe  the  doctrine  con. 
tended  for  by  the  defendants.  The  case  of  Ilenly 
T.  The  Mnyor  of  Lpnn$,  (6  Bing.  91,  8  B.  k  Ad. 
77,  and  1  B.  N.  C.  22*2.)  is  the  nearest  to  it 

If  the  accident  bad  occurred  the  Tery  day 
after  the  transfer  to  the  defendants,  or  within  so 
(horta  time  after  the  transfer  that  the  defendants 
had  not  had  a  reasonable  time  to  ascertain 
or  discover  the  actual  condition  or  deficiencies  of 
the  bridge,  there  would  have  been  much  reason 
ID  holding  the  defendants  not  liable  for  such  an 
accident  as  this  ;  because  it  would  not  be  reason- 
able to  charge  them  with  acconntability  for  the 
imperfectiona  of  a  work  which  they  had  no  share 
Iq  constructing,  and  which  they  had  no  voice  in 
aoeeptiog,  but  which  was  cast  upon  them  by  the 
mere  force  of  law. 

But  CO  such  excuse  can  be  urged  here,  for 
more  tbaa  five  years  had  elapsed  since  the  bridge 
deToWed  npon  the  defendants, and  they  must  now 
be  answerable  for  its  condition,  so  far  as  the 
facta  of  this  case  are  concerned,  (we  do  not 
allode  to  really  latent  defects.)  just  in  the  same 
manner  and  to  the  same  extent  as  if  they  had 
pat  it  up  by  and  under  their  own  immediate 
authority. 

The  principal  question,  however,  was  whether 
the  defendants  are  civilly  responsible  in  the 
action  or  not?  They  contend  they  are  not, 
becaase  sec.  337,  which  declares  other  municipal 
corporations  to  be  both  civilly  and  criminally 
re^pon^iible  does  not  include  counties;  and 
becaase  sec.  341  provides,  that  "all  powers, 
duties,  and  liabilities,  which  at  any  time  before 
the  hi  of  January,  1850,  belonged  to  the  magis- 
trates in  Quarter  Sessions,  with  respect  to  any 
part  cal&r  road  or  bridge  in  a  county,  and  not 
conferred  or  imposed  upon  any  other  municipal 
corporation,  shall  belong  to  the  council  of  the 
coQDtj ;  or,  in  case  the  road  or  bridge  lies  la 
tvo  or  more  counties,  to  the  councils  of  such 
eoQQties,"  &c. 

That  sec.  337  does  not  mean  counties  we  do 
not  consider  of  much  importance  ;  for  we  are  of 
opinioD,  for  the  reasons  hereafter  given  and  upon 
the  aatbority  of  decided  cases,  that  there  is  a 
dear  common  law  liability  resting  npon  the  de- 
feodants  both  civilly  and  criminally. 

And  as  to  sec.  341,  we  do  not  think  it  can  be 
tmderstood  as  limiting  the  responsibility  of  coun- 
ties to  JQst  the  same  measure  of  reaponsibility 
to  which  the  magistrates  in  Quarter  Sessions 
vere  aubjeoted.  This  is  not  the  purpose  of  the 
itatute:  it  is  a  transfer  clause*  or  clause  of 
conveyance  from  the  magistrates  to  the  county 
ceooetls  of  all  the  powers,  &c.,  and  on  the  oom- 
pletioB  of  snob  trausfer,  the  councils  are  to  hold 
the  property  operated  upon  in  like  manner,  and 
rabjeet  to  the  general  duties  and  liabilitiee 
ipplicable  to  their  other  property. 


This  section,  too,  it  will  be  seen,  applies  only 
to  such  particular  roads  and  bridges  as  were  not 
conferred  or  imposed  on  any  other  municipal 
corporation ;  but  it  is  difficult  to  say  what/oada 
or  bridges  can  be  within  it,  when  sees.'  315, 
827,  836  and  339  had  already  conferred  or  iro- 
posed  every  road  and  bridge  upon  some  munici* 
pality,  excepting  those  government  works  which 
were  specially  exempted  by  sec.  316;  and  there 
was  not  the  slightest  evidence  that  this  bridge 
waa  within  the  terms  of  sec.  341  ;  nor  could 
there  have  been,  because  it  was  a  government 
bridge,  preserved  to  the  crown  by  sec.  314.  and 
specially  vested  in  the  defendants  by  operation  of 
this  section  and  of, the  other  statutory  provisions 
before  mentioned.'  8ec.  341  was  inserted,  we 
presume,  ex  ahundanti  eaniela,  and  not  because 
there  was  any  ease  or  special  property  upon 
which  it  could  really  operate. 

By  the  acts  of  Canada,  (ch.  28,  sees.  74.  76, 
ch.  85,  sees.  4,  5,)  and  by  the  act  of  Upper 
Canada,  (ch.  54  sec.  816,)  when  a  pr^lamation 
is  issued  by  the  Governor  declaring  the  bridge  to 
be  no  longer  under  the  control  of  the  Commis- 
sioner of  Public  Works,  it  comes  by  operation  of 
these  positive  enactments  **  under  the  control  of 
the  Municipal  authorities  of  the  locality  and  of 
the  road  offioera  thereof,  in  like  manner  with 
other  public  roads  and  bridges,  and  [the  ptatute 
provides  that  it  j  shall  be  maintained  and  kept 
in  repair  under  the  same  provisions  of  law  which 
are  hereby  declared  to  extend  to  such  road  or 
bridge."  And  by  sec.  827  of  the  Municipal  act 
it  ia  provided,  among  other  things,  **  that,  a 
bridge  wholly  or  partly  between  two  counties, 
the  Councils  of  such  municipalities  shall  have 
joint  jurisdiction  over  it" 

As  to  the  roads,  hifchways  and  bridges,  which 
a  county  has  jurisdiction  over,  it  may  exercise 
the  following  powers : 

By  SCO.  218  it  may  close  them  up. 

By  sec.  821  it  may  stop  up,  alter,  widen,  di- 
vert, establish  and  open  them. 

By  see.  881,  sub-sec.  1,  it.  may  open,  make, 
preserve,  improve,  stop  up  and  pnll  down  bridges 
or  other  public  commuoicaiions,  &c.,  &c.,  and  it 
may  enter  upon,  break  up,  take  or  uso  any  land 
in  any  way  necessary  or  convenient  for  such  pur- 
poses, subject  to  the  restrictions  in  the  oct 

By  sub-sec.  2  it  may  raise  money  by  toll  on 
any  bridge,  road  or  other  work,  to  defray  the 
expense  of  making  or  repairing  the  same. 

By  sub-sec.  5  it  may  sell  the  timber,  stone, 
sand  or  gravel,  on  any  allowance  or  appropria* 
tion  for  a  public  road. 

By  sub-sec  6  it  may  sell  the  original  road  al- 
lowance, or  any  road  legally  stopped  up  or 
altered. 

By  sub-sec.  7  it  may  grant  to  road  or  bridge 
oompanies  permission  to  commence  or  proceed 
with  road$  or  bridges. 

By  sub-see.  8  it  may  lake  stock  in,  or  lend 
money  to  any  such  eompany. 

By  sulHsec.  9  it  may  grant  the  tolls  to  any 
one  in  consideration  of  planking,  gravelling  or 
macadamising  a  road,  or  building  a  bridge. 

By  sub-seo.  880  it  has  exclusive  jurisdiction 
over  all  its  roads  and  bridges,  and  by  sec  840 
roads  or  bridges  it  assumes  by  by-law  it  must 
plank,  gravel,  macadamise  or  build. 

These  powers  are  again  nearly  recapitulated 
in  see.  84(2. 
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In  Ilenly  v.  The  Mayor  of  Lynne  it  was  held, 
that  the  oorporation,  takiog  land  hj  a  charter 
Biibjeot  to  the  repairi  of  a  pier  wall,  were  liable 
to  damages  for  non-repair  of  the  wall.  The 
Chief  Justice  in  that  case  said :  **  In  my  opin- 
ion, any  one  who  is  appointed  to  discbarge  a 
public  duty,  and  receiTes  a  compensation,  in 
whatever  shape,  whether  ft-om  the  Crown  or 
otherwise,  is  constituted  a  public  officer  *  * 
and  if  by  any  act  of  negligence,  or  any  abuse  of 
office,  any  indiTidual  sustains  an  injury,  that  in- 
dividual  is  entitled  to  redress  in  a  civil  action.'* 

In  Ohrby  y  The  Ryde  Commistiomra,  where 
the  statute  directed  the  oommissioDers,  from 
time  to  time,  to  place  snch  fences  and  posts  on 
the  sides  of  the  footways  of  the  streets  under 
their  management  as  should  be  necessary  for  the 
protection  of  passengers ;  and  it  was  held  they 
were  liable  at  the  suit  of  a  passenger  who.  bad 
been  injured  from  the  want  of  a  fence,  although 
they  were  acting  gratuitously,  and  aUhoagh  it 
did  not  appear  they  had  funds,  or  that  they  were 
empowered  to  raiae  them ;  because  the  statute 
made  it  their  duty  to  fence  the  footway,  and 
left  them  no  discretion  to  do  so  or  not,  as  lA«y 
thought  fit 

It  wtis  on  this  right  of  discretion  that  Harrit 
T.  Baker  and  Maicaife  ▼.  Hetheringion  were  de* 
eided. 

In  Oihhi  V.  The  TrutUee  of  the  Liverpool 
Docks,  8  H.  &  N.  1 76,  in  which  the  defendants, 
who  were  incorporated  by  Statute,  were  sued  for 
not  cleansing  the  docks,  by  reason  of  which  the 
plaintiflP's  vessel  stuck  in  the  mud  and  damaged 
the  cargo,  the  court  said,  *'  We  think  if  the 
trustees  had  a  discretion  to  let  the  danger  con- 
tinue, they  ought,  as  soon  as  they  knew  of  it,  to 
have  closed  the  dock  to  the  public ;  they  had  no 
right,  with  a  knowledge  of  its  dangerous  condi- 
tion, to  keep  it  open  to  invite  the  vessel  into 
peril,  which  they  knew  it  must  encounter,  by 
continuing  to  liold  out  to  the  public  that  any 
ship,  on  payment  of  the  tolls,  might  enter  and 
navigate  the  dock  ♦  ♦  »  and  for  the  con- 
sequences of  this  breach  of  duty  we  think  they 
are  responsible  in  an  action. 

We  refer,  also,  to  Clothier  v.  Webster,  12  C. 
B.  N.  S.  790,  and  to  the  decisions  which  ha?o 
been  pronounced  in  our  own  courts. 

If,  in  these  eases,  in  England,  the  defendants 
were  held  responsible,  we  cannot  doubt  for  a 
moment,  with  the  almost  unlimited  powers  which 
counties  in  general  possess,  and  which  these  de- 
fendants, jointly  exercising  their  jurisdiction, 
also  possess^  that  it  was  their  duty  to  maintain 
this  bridge  in  a  fit  and  proper  condition  for  the 
public  benefit,  and  that  they  are  responsible  to 
the  plaintiff  for  the  injury  which  he  has  sustain- 
ed by  their  negligence,  although  the  property 
and  freehold  in  the  bridge  are  not  vested  in 
them,  and  although  if  is  not  declared  by  the 
statute  expressly  that  they  shall  be  liable  to  any 
one  eustainiog  damage;  for  this  is  the  liability 
which  is  imposed  upon  them  by  the  common 
law. 

We  think  the  rule  on  all  points  should  be  dis- 
charged. 

Rule  discharged^ 


*  In  this  ease  leaye  has  been  granted  to  appeaL 


COMMON  LAW  CHAMBERS. 

{Reported  6y  HraaT  OVBiBr,  Eb<v»  BarriaUr-ai-Lm,) 

Qallaohir  ▼.  Batbib. 
IHtirian  CourU^Ste,  91  D.dAct  (C.  SLIT,  a  cap.  19— 


After  tbe  heerlog  of  a  oanee  has  been  proeeeded  with  befm 
tbe  judge,  though  no  jury  Is  awon,  tt  ia  too  late  to  aerra 
a  writ  of  cerUmrari. 

A  eaaie  was  heard  and  evtdenee  taken  therein,  and  jndi^meat 
waa  poetoooed  to  l>e  glren  ai  the  clerk'«  odloe  on  a  fatan 
day.  ARerwanla,aiuibef3rathatdaj,  awritofeoiwrari 
waa  served. 

Hdif  too  late,  and  %  procedendo  waa  awarded. 

[Ohamben,  Janoary  SOCh,  ISSflL] 

The  plaintiff;  in  three  actions  in  the  Seventh 
.  Division  Court  in  the  county  of  Simcoe  againit 
the  same  defendant,  obtained  a  summons  calliDg 
on  the  defendant  Edward  Bathie  to  shew  caase 
why  the  order  made  on  his  application  in  the 
said  suits,  for  writs  of  certiorari  to  remove  them 
into  the  Court  of  Queen's  Bench,  and  the  writaof 
certiorari  issued  on  the  said  order,  should  not  b« 
severally  quashed  and  set  aside,  and  writs  of 
procedendo  awarded  on  the  grounds, 

1.  That  the  trials  of  the  said  cause:!  in  the 
Division  Court  had  been  proceeded  with  and  the 
evidence  o^  both  sides  taken  by  the  judge  of  the 
Division  Court,  before  the  order  was  made,  or 
the  writs  of  certiorari  served. 

2.  That  the  writs  of  certiorari  were  not,  nor 
was  either  of  them,  served  upon  the  judge  of  the 
Division  Court  until  he  had  given  his  judgoieDt 
and  decision  upon  the  causes  or  plaints  re- 
spectively. 

3.  That  the  writs  of  certiorari  were  issued  and 
served,  contrary  to  the  statute  in  that  behalf. 
Or  why  one  or  more  of  the  writs  of  certiorari 
should  not  \3fi  quashed  and  set  aside,  and  a  writ 
or  writs  of  procedendo  awarded  on  all  or  any  of 
the  grounds  above  mentioned,  and  on  the  further 
ground  that  the  defendant  Edward  Bothie  had 
not  entered  an  appearance  in  this  court  in  the 
causes  removed  thereto,  although  the  said  writs 
of  certiorari  and  the  returns  thereto  had  been 
duly  filed.  Or  why  such  other  order  should  not 
be  made  therein,  and  as  to  the  costs  of  the  appli- 
cation as  to  the  judge  might  seem  proper. 

It  was  shewn  that  the  judge  of  the  Coontj 
Court  of  the  county  of  Simcoe,  as  judge  of  the 
said  Division  Court,  had  returned  the  several 
writs  of  cereiorari.  That  before  the  coming  of 
the  said  writs  to  him,  the  said  causes  were  at 
the  said  court  heard  and  tried,  and  after  the 
hearing  thereof,  and  of  the  evidence  on  behalf  of 
the  plaintiff  and  of  Edward  Bathie  (John  Bathie 
not  having  been  served  and  not  appearing), 
judgment  was  postponed,  pursuant  to  the  stat- 
ute, to  be  given  en  the  20th  November,  at  the 
office  of  the  clerk  of  the  court  in  Molmur.  That 
afterwards,  and  before  the  coming  of  the  writs, 
that  is  to  say,  on  the  ISth  November,  the  judg- 
ment in  the  causes  was  given  in  writing,  and 
mailed  to  the  address  of  the  clerk  of  the  ooort, 
according  to  the  rules  of  practice  in  that  behalf, 
to  be  read  to  the  parties.  That  the  clerk  entered 
the  same  in  the  Ftocedure  Book  of  the  court,  as 
follows : 
"  20th  November,  1865.  Judgment  for 

plaintiff. $74  19 

*'  And  costs  to  be  paid  in  thirty  days...      9  81 

(The  claim  in  one  roit.)- |8«  9^" 
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That  the  sahl  writs  were  senred  on  the  deputy 
jndge  of  the  Coonty  Coart  (before  who|n|he  eaid 
eaoMS  were  tried,  and  whe  >  gave  judgment 
therein),  on  the  18th  NoTember,  18<i5. 

The  claim  in  another  snit  was  ^60  66,  and  in 
the  third,  $84  76. 

McCarthy  shewed  cavse. 

The  write  were  issned  under  the  Division 
Conrts'  Act.  see  61. 

The  i^eneral  role  is  that  a  eerdorari  is  in  time, 
if  serred  at  any  time  before  the  verdict  is  pro- 
nonneed. 

The  trials  in  these  cases  cannot  be  said  to  have 
been  eompleted  until  the  judgments  were  re- 
corded in  the  Procedure  Book,  and  before  then 
the  writs  were  delivered  to  the  judge 

The  Statute  43  EHz.,  cap.  6,  does  not  apply, 
because  there  is  no  jury  in  these  cases,  and  the 
statute  must  be  strictly  construed.  Smith  v. 
Sferlin^^  8  Dow.  609;  Oodley  v.  Marsden,  6 
Bing.  433.  Nor  does  it  eurtail  the  right  to  issue 
it  under  the  6 let  section  of  the  act  at  any  time 
according  to  the  language  of  that  clause.  AH 
proceedings  talcen*  after  service  of  the  writ  are 
void.  Mungtan  v.  WhatUy,  20  L.  J.  (Ex.)  108; 
6  Exch.  88. 

Oiler,  for  plaintifT. 

These  writs  having  been  delivered  on  the  18th 
November,  when  Che  evidence  bad  been  talten 
and  the  written  judgments  prepared  and  sent  to 
the  clerk  of  the  court  some  days  before  that  day, 
were  too  late,  and  although  the  statute  of  Eliza- 
beth may  not  in  words  apply,  because  there  was 
no  jury,  yet  the  cases  are  within  the  intent  and 
spirit  of  the  statute,  and  the  practioe  prevails  in 
such  cases.  Black  v,  Wetley,  8  U.  C  L.  J.  277. 
He  referred  also  to  Arob.  Pr.  10  Ed.  1265.  181S; 
aod  sections  61,  64,  86  and  106  of  the  Division 
Courts  Act ;  Cox  v.  HarrU  9  Burr.  759. 

Keg.  T.  Seaife,  21  L  J.  M.  C.  221,  shews  that 
a  Judge  in  Chambers  has  power  to  send  back  pro- 
ceedings removed  by  certiorari  from  an  inferior 
coart. 

Adam  Wilsoh.  J. — It  ic  laid  down  that  a  eer- 
tiorari  does  not  in  general  lie  to  remove  proceed- 
ings in  an  inferior  court  after  Judgment,  and 
perhaps  cannot  do  so  at  all,  unless  for  the  pur- 
pose of  granting  execution.  Kemp  v.  Baine,  8 
Jar.  619. 

It  will  not  be  granted  after  judgment  by  de- 
fault signed  aod  damages  assessed.  Walker  v. 
Conn,  1  D.  &  R.  769,  but  it  will  be  granted  after 
jadgment  by  default,  but  before  the  enquiry  of 
damages  has  been  had.  GodUy  v.  Martden,  6 
Biag.  433. 

The  61st  section  of  the  Division  Courts'  Act 
provides,  that  ^*in  case  the  debt  or  onmages 
daiaed  in  any  suit  brought  in  a  Division  Court 
amounts  to  $40  and  upwards,  apd  in  case  it  ap- 
pears to  the  judges  of  the  Superior  Courts  of 
Common  Law  that  the  case  is  a  fit  one  to  be  tried 
in  one  of  the  superior  courts,  and  in  ease  any 
jndge  grants  leave  for  that  purpose,  such  suit 
may  by  writ  of  certiorari  be  removed  from  the 
Division  Court  into  either  of  the  said  superior 
eonrta,  upon  such  terms  as  to  payment  of  costs 
or  other  terms,  as  the  judge  making  the  order 
thinks  fit 

Uader  this  section,  I  think  the  legislature  in- 
tended by  the  langU'ige  use*!,  that  the  suit  should 
be  remored  b  fore  trial ;  the  expressions  '*  debt 
or  damages  claimed,  and  the  case  bmog  a  fit  one 


*'  to  be  tried,**  shew  that  the  demand  must  be 
yet  in  claim,  that  is,  not  adjudicated  upon  and 
yet  to  be  tried,  in  order  to  be  removed. 

In  these  cases  they  had  been  tried  and  were 
reserved  for  consideration  under  sec.  106  of  the 
act.  The  written  judgments  were  prepared  and 
sent  to  the  clerk  before  the  writs  were  delivered. 

The  plaintiff  might,  before  the  judgment  was 
actually  pronounced,  have  taken  a  nonsuit  under 
sec.  84  of  the  act;  and  for  that,  and  perhaps  for. 
other  purposes,  the  judgment  pronounced  by  the 
judge  is  put  on  the  same  footing  as  the  verdict 
of  the  jury  when  there  is  one,  but  I  think  it  is 
not  for  the  purpose  of  removal  of  causes  uodur 
section  61  of  the  act. 

If  it  were  otherwise,  great  and  unn<»Refl<ary 
trouble  might  be  occasioned  to  the  judge  and  to 
the  parties  and  witnesses  concerned,  and  a  party 
might  bold  his  writ  in  rei<erve  until  he  hail  dis- 
covered what  the  judges  opinion  was,  and  with- 
hold the  same,  if  the  opinion  was  faTounihle  to 
him,  and  enforce  it  if  it  was  adverse.  Nothing 
could  be  more  mischievous  to  the  administration 
of  speedy  justice  in  such  popular  and  benefical 
courts.  The  case  of  Black  v.  Wealn/,  bhews 
this  eifeot  should  be  given  to  the  statute  of  El  is., 
if  it  can  bo  property  done,  and  I  think  it  may, 
under  the  fair  exposition  of  section  61  of  the 
Division  Court  Act. 

I  have  not  referred  to  that  part  of  the  summons 
relating  to  the  delay  in  e.-i  eriug  an  appearance, 
because  from  the  circumstrinces  detailed,  time 
would  have  been  given  for  that  purpose  if  the 
writs  could  have  been  maintained  ;  neither  have 
I  referred  to  the  merits  of  the  case,  which  are  so 
fully  explained,  and  which  shew  apparently  a 
case  of  some  hardship  against  the  defendant ; 
but  the  f  icts  were  heard  by,  and  I  have  no  doubt 
strenuously  urged  before  the  judge  who  tried 
the  suits,  and  yet  after  time  for  reflection  he 
considered  the  plaintiff  entitled  to  recover. 

I  think  the  order  must  go,  and  with  costs,  to 
be  paid  by  the  defendant  Edward  Bathie. 

Procedendo  awarded. 


INSOLVENCY  CA8BS. 
(B^ure  8.  J.  Jo2f  n,  ISaq^  Jtvlg«  OMtntjf  Omrl,  Brant.) 

Re  William  PxaaT,  an  Insolvent. 

Ottd  that  ander  mc.  9,  rab-focii.  1.  3  msd  6  of  the  TDmlnncy 
Act  of  Ist^l,  a  content  to  a  ditehurye  of  an  inttolvcnt  ts 
0|>^«rrtlve  wen  wifhoia  an  uMtinHmnUf  provided  the 
ln«olTent  mntcet  and  fliefl  an  Nffldivlt  thae  he  h.ts  no 
OTtata  or  eflT-Hita  to  oiutlKn.  In  this  caae  the  only  notiee 
flTtfo  WM  the  Dotke  to  diecharge. 

[Brauttord,  23rd  Oct,  1866,  k  10^  Jan.,  ISM.j 
This  case  coming  on  this  day  on  sppliontion  for 
order  for  discharge  of  insolvent  It  appeared  that 
the  notice  thereof  had  only  been  inserted  in  the 
Canada  OazetU  five  times.  No  one  appeared  to 
oppose  the  discharge.  The  mutter  was  thereupon 
adjourned  till  the  16th  January,  1866,  in  order 
to  have  the  notice  in  Oatette  properly  published. 
The  jndge  ordering  that  the  same  notice  be  pub- 
lished four  times  more  with  first  notice  of 
adjournment  to  15th  January.  1866. 

On  the  1 6th  January,  1866.  the  case  accord- 
ingly came  on.  on  application  for  final  order  for 
discharge.  The  foUowiog  papers  were  filed  on 
behalf  of  applicant :  a  consent  to  a  discharge, 
notices  with  affidavits  of   proper  service    and 
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publicntion,  and  an  afBdavit  of  the  insoWeut  to 
the  effect  that  he  had  no  estate  to  aasign,  together 
with  a  uchedale  of  his  creditors. 

Reference  was  made  to  Insolvent  Act  of  1864, 
fiec.  9,  sub-Kecs.  1,  3  and  6. 

The  day  following  jadgmeDt   was  given   by 

Jones,  Co.  J. — Under  the  9ch  sec  of  the  Insolvent 
Act  of  1864  a  deed  of  composition  and  discharge 
may  be  executed  by  a  specified  proportion  of  the 
creditors  which  shall  be  binding  on  the  others 
who  do  not  so  execute.  But  in  this  case  how- 
ever, there  is  no  composition.  The  8rd  and  9th 
sab'Secs  refer  to  a  consent  to  a  dUeharge  after 
an  assignment.  Here,  it  is  true,  there  is  no 
assignment,  but  as  there  is  no  estate  to  assign  I 
think  the  consent  would  operate  in  the  same 
manner  as  if  an  assignment  had  been  made.  I 
therefore  make  an  order  confirming  the  insol- 
vent's discharge. 

Order  accordingly. 


COBBESPONDENCB. 

Attorneys'  fees  in  Division  CourU. 
To  THE  EniToas  op  the  Local  Courts  Gazbtte. 

Gentlemen, — By  answering  the  following 
question  in  the  next  number  of  your  Local 
Courts^  Gazette^  you  will  much  oblige  several 
of  your  subscribers : — 

A.  sues  B.  in  a  Division  Court,  and  at  the 
hearing  both  parties  are  represented  hy  attor- 
neys. If  an  adjournment  be  asked  for, — say 
by  A., — can  the  judge  order  him  to  pay  to  B. 
the  costs  of  his  (B.'s)  attorney,  or  vice  versa? 

In  two  cases  in  the  last  Division  Court  at 

,  where  the  parties  were  represented 

by  attorneys,  the  judge  of  our  county  ordered 
the  party  asking  for  an  adjournment  to  pay 
the  other  party  the  costs  of  his  attorney.  Is 
this  course  authorized  by  law  ? 

Yours  truly, 

A  Subscriber. 

Beverley,  Jan.  22,  1866. 

[There  is  no  authority  for  ordering  the  pay- 
ment of  any  fees  to  counsel  or  attorneys  in 
conducting  suits  in  Division  Courts.  We 
think  it  pfobablc  our  correspondent  has  mis- 
taken the  purport  of  the  order  referred  to,  or 
that  it  was  a  matter  of  arrangement  between 
the  parties.— Eds.  L.  C.  G.] 


Witness  fees  in  Division  Court — Attending 

court. 

To  THE  Editors  of  the  Local  Courts'  Gazkttb. 

Gentlemen, — Cau  a  witness  in  a  Division 

Court  suit  claim  more  than  ten  cents  a  mile 

and  one  half-dollar  per  day  while  attending 


court  ?  An  allowance  of  half  a  dollar  per 
day  while  going  to  and  returning  from  court 
in  the  same  connty  would  not  be  legal,  I 
think.  Rule  48  gives  the  judge  the  power  to 
regulate  witness  fees,  but  in  no  case  to  exceed 
the  scale  in  the  schedule.  See  schedule 
No.  14,  which  says : — 
Attendance  per  day  in  court  .  .  .  2«.  6dl 
Travelling  expenses  per  mile  one  way,  0».  6d. 

Clerk  D.  C.  Co.  Norfolk. 

[We  agree  with  our  correspondent  in  his 
view  of  the  matter. — Eds.  L.  0.  G.] 


Division  Courts — IrUerlocuicry  Costs. 
To  thk  Editors  of  the  Local  Courts  Gazettx. 
Gentlemen, — Is  there  any  provision  in  the 
Division  Courts  Acts  or  rules  by  which  the 
judge  can  order  the  costs  of  an  interlocutory 
proceeding    to  be  paid    by  either    party? 
e.  g. :  In  an  order  setting  aside  a  judgment 
for  irregularity,    can  a  judge  order  the  pay- 
ment, by  either  party,  of  the  costs  of  the 
order  and  the  application  therefor  ?  or  has  he 
any  control  over  such  points  ? 
2.  Does  such  an  order  require  a  law  stamp  ? 
On  the  above  points  a  diversity  of  opinion 
and  practice  prevails,  and  an  answer  in  your 
valuable  journal  may  promote    uniformity, 
and  will  oblige 

Your  obdt  Servant, 

R.  H.  Marstoh. 
L^Original,  Feb.  15,  1866. 

[It  seems  to  be  the  better  opinion  that,  »8 
a  general  rule,  the  judge  has  no  authority  to 
order  the  payment  of  interlocutory  costs  i 
Section  107  seems  to  give  him  this  power 
incidentally  in  cases  where  a  new  trial  is 
ordered ;  but  we  do  not  think  he  would  have 
the  power  in  the  case  by  our  correspondent 
Every  order  requires  a  stamp. — Eds.  L.  C.  G.] 


Exemption  Act,  23   Vie.,  cap.  25,  sec.  4,  «^ 
sec.  6 — ^few  points — Important  to  sherds. 

To  the  Editors  of  tub  Law  Journal. 
Gentlemen, — In  reading  your  remarks  in 
the  January  number  of  the  Law  Journal^  on 
the  exemptions  of  debtor^s  chattels  from  sei^nre 
under  a  Ji.  fa.,  it  occurred  to  me  to  ask  the 
following  questions,  which  you  will,  (should 
you  doem  them  of  sufficient  importance) 
oblige  by  answering  through  the  pages  of 
your  valuable  Journal :  — 
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1.  Supposing  that  the  debtor  is  only  pos- 
sessed of  one  chattel  ordinarily  used  in  his 
trade  or  occupation — say  one  horse — of  greater 
zalue  than  $60,  would  the  horse  be  liable  to 
be  sold  by  the  sherifi^  and  the  proceeds  ap- 
plied on  tlie  execution,  or  could  the  debtor 
claim  $60  of  his  value. 

In  the  case  of  Davidson  et  al  v.  Reynold- 
et  al,  Mr.  Justice  John  Wilson,  in  delivering 
judgment,  says,  *^  We  are  of  opinion  that  a 
horse  ordinarily  in  a  debtors  occupation,  of 
the  value  o/  $60  or  less^  &&,  &c.,  is  exempt 
&C.,  under  the  statute." 

2.  Is  it  the  duty  of  the  debtor  to  point  out, 
and  claim  from  the  sheriff  or  his  officer  the 
goods  that  are  exempt,  or  should  they  be  left 
by  the  sheriff  although  no  claim  is  made  to 
them. 

I  am,  Gentlemen, 

Your  obedient  seirvant, 
D. 
Berlin,  24th  Feb.,  1866. 

[The  questions  put  by  our  correspondent 
are  not  free  from  difficulty,  and  must  bo 
answered  without  the  aid  of  any  decided  case. 

1.  The  part  of  the  act  to  which  our  corres- 
pondent refers,  exempts  "goods  and  imple- 
ments of^  or  chattels  ordinarily  used  in  the 
debtors  occupation,  to  the  value  of  sixty  dol- 
l&rs.^'  Strictly  speaking,  this  might  be  read, 
tools,  &G.,  not  exceeding  the  value  of  sixty 
dollars.  Now  a  horse  exceeding  sixty  dollars 
in  value,  does  not  come  under  this  description, 
and  as  it  is  in  its  nature  indivisible,  the 
difficulty  arises  as  to  the  application  of  the 
act  The  horse  exceeding  sixty  dollars  in 
value  would  certainly  not  be  exempt  from 
seizure,  and  not  being  exempt  from  seizure,  of 
course  might  be  legally  sold  by  the  sheriff. 
And  the  act  makes  no  provision  for  the 
return  of  a  portion  of  its  proceeds  to  the 
debtor,  where  the  proceeds  exceed  sixty  dol- 
lars. In  the  absence  of  such  a  provision,  we 
think,  though  not  free  from  doubt,  the  whole 
proceeds  would  be  applicable  to  the  execution. 

2.  The  articles  specified  are  declared  to  be 
'^  exempt  from  seizure."  And  if  there  were 
only  one  article  sixty  doUa.s  of  the  class 
exempt  <i.«.,  one  horse  of  the  value  of  $60)  it 
would  be  the  duty  of  the  sheriff  to  refrain 
from  seizing  or  selling  that  article.  But  where 
there  are  several  («.e.,  several  horses  of  the 
value  of  $60  each)  we  think  it  devolves  upon 
the  debtor  to  make  a  selection,  and  if  he 
neglect  or  refuse  to  do  so,  upon  proper  notice 


from  the  sheriff,  it  would  necessarily  devolve 
on  the  sheriff  to  make  the  selection  for  hicL 
^Eds.  L.  J.] 


Registry  Act — Affidavit  of  execution  not    on 

some   part    of   instrumetd    itself— Whether 

necessary. 

To  THC  Editors  or  the  U.  C.  Law  Journal. 

Gentlemen, — The  Registrar  of  this  county 
refuses  to  receive  fbr  registration  any  instru- 
ment the  affidavit  of  execution  of  which  is  writ- 
ten on  the  last  sheet,  provided  there  is  no  par- 
tion  of  the  instrument  itself  written  thereon. 
He  contends  that  such  is  not "  made  on  the  said 
instrument  ;^^  that  in  some  instruments  there 
are  as  many  as  three  unwritten  sheets,  any 
one  of  which  migJU  be  detached  from  their 
fastenings  without  touching  the  instrument. 
Is  he  right  in  this  view  of  the  matter  ? 
Yours  truly, 

Goderich.  A  Subscriber. 

[The  matter  admits  of  argument,  but  we  at 
dresent  think  that  the  affidavit  is  by  the  act 
required  to  be  on  some  part  of  the  instrument 
itself,  and  that  annexing  an  affidavit  does  not 
seem  to  be  sufficient  under  the  wording  of  the 
statute. — Eds.  L.  J.] 


REVIEW. 


Thb  Registry  Act  or  1865,  (29  Yic   chap. 

24),  with  Notes  and  Appendix,  by  Samuel 

George  Wood,  LL.B.,  of   Osgoode  Hall, 

Barrister-at-Law :  Toronto,  W.  C.  Chewett 

&  Co.,  1866.     • 

We  are  in  receipt  of  a  copy  of  a  most  useful 
little  book  under  the  above  title. 

It  commences  with  a  preface  ^^  comprising  a 
sketch  of  the  history  of  the  Registry  Laws  of 
Upper  Canada,  and  some  remarks  upon  the 
operation  of  the  new  Act,"  which  bring  us 
down  to  the  present  time,  from  the  first  Re- 
gistry Act  of  85  Geo.  IIL,  cap.  5.  This  is 
followed  by  an  index  of  cases  and  of  Statutes 
referred  to  in  the  i.otes.  We  then  have  the 
Act  of  1865,  with  notes  of  decided  cases  on 
the  subject  in  hand,  and  other  matters  of 
interest  tending  to  elucidate  doubtful  points 
under  the  Act  These  notes  appear  to  be 
carefully  prepared,  and  exhaust  the  cases 
which  have  been  decided  in  this  country  on 
the  subject  of  the  Registry  Acts,  besides  con- 
taining references  to  several  English  and  Irish 
decisions.  We  give  the  following,  being  a 
note  to  section  64,  as  an  example  of  the  style. 

"  Registration  is  not  notice  under  the  Registry 
Acts  of  England  and  Ireland,  nor  was  it  in  Upper 
CanaQa  prior  to  Statute  13  <fe  14  Vic.  cap.  63,  sec.  8. 
(See  Street  v.  Commercial  Bank,  1  Grant,  169.) 
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"  Registration  is  notice  of  the  thing  registered 
for  the  purpose  of  giving  effect  to  any  equity 
accruing  from  it,  hut  it  can  he  notice  of  any  g^yen 
instrument  only  to  those  who  are  reasonably  led 
hy  the  nature  of  the  transaction  in  which  they 
are  engaged  to  examine  the  register  with  respect 
to  it.     Boucher  v.  Smith,  9  Grant  ZA1. 

"  While  the  act  declares  that  registration  shall 
he  notice,  it  does  not  provide  that  notice  of  an 
unregistered  conveyance  shall  not  affect  a  regis- 
tered conveyance  or  judgment ;  and  we  must  t«ke 
it  that  the  Legislature  had  knowledge  of  the  doc- 
trine of  a  Court  of  Equity  on  this  head ;  and 
indeed  they  appear  to  have  had  it  expressly  under 
consideration,  when  they  declared  that  registra- 
tion should  be  notice.  Per  Vankoughnet,  C,  in 
Bank  of  Montreal  v.  Baker,  9  Grant  298. 

''  Registration  of  an  Instrument  not  required  to 
be  registered,  does  not  create  notice.  {Doe  d. 
Kinffston  Building  Society  v.  Baitaford,  10  U.  C. 
Q.  B.  236;  MalcolmT.  Cltarlenoorih,  1  Keen  68.)" 

and  again  the  following,  which  is  the  note  to 
section  66  : 

"  This  section  will  produce  an  important  change 
with  respect  to  the  rights  and  privileges  of 
equitable  mort«igees,  whose  rights,  as  heretofore 
recognized  in  Uie  Court  of  Chancery,  were  speci- 
ally preserved  by  the  late  Act ;  under  which,  in 
a  case  where  a  mortgage  had  been  created  by 
deposit  of  title  deecs,  and  the  borrower  had 
signed  a  memorandum  stating  Uie  sum  loaned 
and  times  for  re-payment,  and  agreeing  to  execute 
a  writing  to  enaole  the  lender  to  transfer  or  con- 
trol the  mortgages  so  deposited,  it  was  held  that 
the  memorandum  did  not  require  registration  to 
secure  its  priority  over  a  subsequently  registered 
incumbrance.  See  Harrison  v.  Armour,  1 1  Grant 
803,  and  English  cases  there  cited. 

"  In  Neve  v.  Pennell,  83  L.  J.  Chy.  19,  it  was 
held  that  a  memorandum  not  under  seal,  accom- 
panying a  deposit  by  way  of  equitable  mortgage 
of  deeds,  requires  registry. 

"  The  latter  clause  of  this  section  will  not  Inter- 
fere with  the  docirine  of  tacking,  in  cases  where 
the  provisions  of  this  act  do  not  apply.  See 
Hyman  v.  BoaU,  10  Grant  340,  and  cases  there 
cited." 

In  the  appendix  Mr.  Wood  gives  us  some 
very  useful  tables,  evidently  prepared  with 
much  labour  and  care. 

1.  A  list  of  special  deeds  and  documents  of 
which  the  registration  is  necessary,  in  order  to 
their  validity,  or  to  the  priority  of  the  rights 
of  the  parties,  within  the  times  within  which 
r^stry  is  to  be  made,  where  the  time  is  fixed 
by  statute. 

2.  A  list  of  documents  which  may  be  regis- 
tered at  the  option  of  the  parties. 

8.  A  table  of  Miscellaneous  Statutory  Enact- 
ments relating  to  Registrars  and  Registration. 

4.  A  Table  of  Fees  payable  to  Registrars 
under  sec  68  of  the  Act  And  with  reference 
to  this  we  may  remark  that  it  would  have 
saved  a  worlcl  of  trouble  if  the  compiler  of  the 
Act  had  taken  some  such  course,  as  that  which 
Mr.  Wood  does,  as  a  matter  of  more  easy  refer- 
ence, for  the  purpose  of  showing  the  fees  pay- 
able to  Registrars—  a  part  of  the  Act  which  is 
in  a  most  unsatisfactory  position  at  present^ 


ana  which  leads  to  innumerable  petty  annoy- 
ances, and  even  worse  evils. 

A  "  Postscript"  is  added,  containing  refer- 
ences to  cases  decided,  and  questions  which 
had  arisen  during  its  progress  through  the 
press.  Some  ot  these  questions  we  have  al- 
ready discussed,  many  others  are  open  for  dis- 
cussion ;  for,  as  we  have  already  .said,  the  Act 
is  not  drawn  up  with  that  care  that  the  impor- 
tance of  the  subject  required,  or  the  time 
spent,  or  supposed  to  have  been  spent  upoo 
its  compilation,  might  lead  us  to  expect 

A  very  full  Index  completes  the  volume; 
and,  in  conclusion,  we  must  say  that  the 
thanks  of  all  concerned  in  the  registration  of 
titles,  whether  professional  men.  Registrars, 
or  that  multitudinous  cla.ss  that  go  by  the 
misapplied  name  of  "  conveyancers,*'  are  due 
to  Mr.  Wood,  for  a  very  useful  and  complete 
manual  on  the  law  affecting  the  registration  of 
titles  in  Upper  Canada. 

The  material  part  of  the  work  is  got  up.  as 
usual,  in  Messrs.  Chewett  k  Co.*s  exceilent 
style.  The  price  in  paper  covers  is  one  dol- 
lar, and  in  half  calf  one  dollar  and  fifty-cents. 


APPOINTMENTS  TO  OFFICE. 

NOTARIES  PUBUa 
RICHARD  SNELLINQ,  of  the  City  of  Toronto,  Eeqalte, 
BarrtfttPAt-Law,  to  bo  a  Notary  PubUc  In  Upper  C^jiada. 
(GasettMl  Febroary  3, 1866.) 

OORONERS. 

JAMES  BUTTON,  of  Vtarait  VilUge,  Kiqnlre,  M  D^  to  b« 
an  Anodata  Ouroner  Ibr  Um  Oounty  of  Lambtou.  (Oue(- 
tod  February  3, 1866.) 

HENRY  R.  HANET,  of  Fenwlek,  Eaquir^  MJ).,  tobem 
AMOciate  Oorooor  for  the  Ocnntj  of  W«llaod.  (Gasettad 
Fabnaary  3, 1866.) 

THOMAS  BTRBS,  of  the  Villain  of  Mfllbrook,  bqidm  to 
be  an  AModate  Coroner  for  the  United  Conntiei  of  North- 
nmberland  and  Darham.    (Qasotted  Febraarj  3, 1866.) 

TO  COBBESPONDENTS. 

«*  A  SuBBOBiBn  "  —  •*  Cuaix  D.  C.  Co.  Norfolk** — ••  R.  H. 
MABnosr'*  —  **l>."  ~  <*  A  Svbscbibxk**  —  Under  **  Correspoo- 


"J.C."  We  ahall  anraer  yonr  letter  more  fiillyMzt 
iwve— at  preaent  ire  do  not  think  the  andltora  of  ichool 
■ectlon  aooonnts  can  reooTcr  any  oompenoaiion. 


Th«  ramonr  of  the  contemplated  rettrement  of 
Dr.  LashiDgton  is  reyived.  It  is  said  that  be 
will  do  BO  on  the  conolusioD  of  the  great  esse  of 
the  Banda  and  Kirwee  Prise-money.  Sacb  a 
mmoar  has  been  sent  abnat  before,  and,  if  re- 
peated often  enough,  it  is  sure  to  be  right  at 
last.  The  probability  of  truth  is  greater  than 
before,  for  the  Tenerable  judge  was  bom  so  loDg 
ago  as  1776,  and  has  prestdevl  in  the  Admiralty 
Court  since  1888.  He  is  the  oldest  of  the  Eogiish 
Judges. 
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L  f  UN—  EuUr  Aty. 

2,  Hoa^  Granty  Ct.  aod  Sorrogato  <  t  Tenn  c 

?.  Sator.  Connty  Giart  and  Sarrogate  Oonrt  Tarin  ends. 

&  8ins^  Lorn  Sundajf. 

9.  Mod...  York  and  Pm>1  9priog  Aaiiiei. 
15  BUN...  2nd  Sunday  after  Batter. 
fL  8UN...  3n<  Sundajf  o(/iar  Batter. 
2L  Moii.„  St.  Onrgft. 
2>.  SUIf ...  4M  Sunday  a/ler  Easter. 

30.  Mon.~  La«t  day  fi>r  eomp.  Ai«>fl.  Holla.    Last  day  for 
[NoD-rca.  to  give  Uata  of  tlieir  lands. 
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SCHOOL  SECTION  AUDITORS. 
A  oorrespondeni,  whose  letter  we  publish  in 
another  place,  asks  us  whether  he,  having  been 
elected  auditor  by  the  ratepayers  of  his  school 
section,  can  claim  payment  for  his  services  as 
such  auditor  ? 

To  answer  this  question,  we  mnst  turn 
to  the  Common  School  Law.  But  this,  it 
will  be  noticed,  does  not  provide  for  the  pay- 
ment of  rural  school  section  auditors,  any 
more  than  for  the  payment  of  rural  school 
section  trustees.  The  act  does  provide  for  the 
payment  of  arbitrators,  the  reason  apparently 
bong,  that  these  arbitrators  chiefly  refer  to 
disputes  between  individuals,  with  which  the 
general  public  has  only  a  remote  interest 

The  case  of  the  rural  sections  accounts  is 
difereot,  for  the  correctness  of  the  accounts  is 
a  matter  of  general  interest  to  each  ratepayer 
in  a  small  rural  community ;  they  are  in  fact 
aaditing  their  own  accounts.  Formerly,  the 
accounts  were  only  audited  (when  a  dispute 
arose  in  regard  to  them)  by  persons  specially 
selected  at  the  annual  meeting ;  but  the  difi9- 
culdes  experienced  in  an  impromptu  audit  of 
this  kind  were  so  many,  that  the  law  was 
amended.  Trustees  and  the  annual  meeting 
are,  therefore,  now  requh*ed  to  appoint  school 
inditors  at  the  preceding  annual  meeting. 
For  the  same  reason  the  powers  and  duties  of 
the  Auditors  are  defined  and  fixed  by  law,  and 
the  whole  proceedings  have  been  greatly  sim- 
pUfied.  As  the  audit  was  intended  merely  to 
afford  a  guarantee  to  the  ratepayers  of  the 
correctness  of  the  school  accounts,  it  was 
thought  inadvisable,  unnecessarily  to  add  to 


the  expenses  of  the  school  section  for  such  an 
audit,  when  the  labour  performed  was  often  a 
mere  matter  of  form,  and  the  auditors  them- 
selves were  as  much  interested  in  the  correct- 
ness of  the  accounts  as  any  of  the  ratepayers. 
The  whole  scope  of  the  act  would  seem  to 
shew,  that  their  position  is  an  honorary  one, 
and  that  it  was  not  the  intention  of  the  Legis- 
lature that  their  services,  which  cost  but  little 
labour  and  in  most  cases  are  merely  nominal, 
should  be  paid  for. 


ATTACHING  AND  NONATTACHING 
CREDITORS. 

The  letter  of  our  correspondent,  L.,  which* 
will  be  found  in  its  proper  place,  raises  some 
difficult  questions — namely,  the  relative  prior- 
ity of  attaching  and  non-attaching  creditors  of 
a  debtor.  We  have  been  permitted  by  Mr. 
O'Brien  to  copy  from  advance  'sheets  of  his 
work  on  Division  Courts,  now  almost  ready 
for  issue,  some  of  his  observations  on  the  sec- 
tions of  the]  Act  which  affect  the  question. 
In  speaking  on  this  subject,  he  says,  in  a  note 
to  section  204  of  the  Division  Courts  Act. 

"  There  can  be  no  question  but  that  an  execu- 
tion issued  on  a  judgment  obtained  in  the  ordi- 
nary manner,  and  placed  in  the  bailiff's  hands, 
before  an  attachment  from  a  Division  Court,  and 
necessarily,  therefore,  before  an  execution  to  be 
obtained  in  such  attachment  auit,  has  the  priority. 

And,  further  than  this,  it  seems  to  be  the  more 
general  opinion,  and  that  acted  upon  by  the 
majority  of  the  Connty  judges,  that,  altliough 
the  debtor's  goods  are  seized  under  an  attachment, 
they  are  nevertheless  liable  to  the  execution  of 
any  creditor  who  may  obtain  a  judgment,  and  de- 
liver the  execution  issued  thereupon  to  the  bailiff 
before  judgment  is  obtained  and  execution  issued 
by  the  attaching  creditor.  The  case  principally 
relied  on  in  support  of  this  view  is  that  of 
^andi  v.  Brown,  11  U.  C.  Q.  B.  688 ;  I  U.  C.  L. 
J.  225,  in  which  the  above  rule  was  laid  down, 
but  with  this  difference — that  there,  the  execution 
of  the  non-attaching  creditor  was  issued  from  a 
Superior  Court. 

"  If  such  be  the  rule  reppecting  execations  from 
Superior  Court,  there  would  seem  to  be  no  reason, 
particularly  looking  at  the  broad  ground  taken 
in  the  jud^^ment  in  Francit  v.  Brown,  why  it 
should  not  likewise  be  applicable  to  executions 
from  Division  Courts. 

"Proceedings  by  attachment  are  either  to 
compel  the  appearance  of,  or  rather  o  effect  ser- 
vice upon  a  defendant,  or  to  obtain  security  to 
the  plaintiff  for  his  claim ;  in  neither  case,  it  is 
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argued,  would  it  be  reasonable,  that  by  taking  a 
step  for  such  a  purpose  a  creditor  should  obtain 
a  priority  over  another  creditor  who  commenced 
proceedings  before  him,  such  prooeedinga  being 
finally  carried  to  judgment  and  execution." 

Again,  after  referring  to  the  argument  against 
this  view  on  account  of  the  apparent  hardships 
arising  therefirom,  he  continues : 

"It  is  also  objected  that  there  is  a  much 
stronger  reason  than  the  supposed  equities  of  the 
case  for  thinking  that  ^attaching  creditors  haye 
priority,  and  that  the  principle  to  be  applied  is 
that  the  goods  when  once  attached  and  handed 
over  to  the  Clerk  are  in  the  custody  of  the  law 
and  are  not  therefore  liable  to  seizure  under 
execution.  7«It^i8  contended  that  there  is  nothing 
in  the  act  to  interfere  with  this  prindple,  in  fiict 
that  sections  199,  204  A  211  all  uphold  it  See. 
199  only  authorises  the  bailiff  to  seize  sufficient 
goods  to  cover  the  debt  and  costs  mentioned  in 
the  warrantJdellTered  to  him  in  a  particular  snit^ 
and  not  all  the  goods  of  the  debtor,  as  in*  the 
Superior  Courts,  expressly  Jot  the  security  of 
all  his  creditors.  If  the  principle  referred  to 
does  not  govern  where  is  the  sense  of  enacting, 
as  an  apparent  exception  to  the  general  rule,  that 
property  seized  [under  an  attachment  may  be 
seized  or  sold  under^an  execution  to  be  issued  in 
such  attachment^snit  But  this  section  says 
nothing  about  any  other  execution.  The  rights 
of  a  judgment  creditor  who  has  commenced  his 
suit  and  served  his  summons  personally  upon  the 
defendant  before  the  seizure  ef  any  of  his  property 
under  an  attachment  are  referred  to  sec.  211,  and 
it  is  provided  that  his  suit  shall  proceed  as  if  no 
attachment  had  issued,  and  that  he  shall  have 
execution  forthwith  on  his  judgment.  If  it  was 
intended  that  other  creditors  should  be  able]  to 
acquire  an  advantage  by  obtaining  judgment  on 
a  personal  service  after  the  seizure  of  property 
under  an  attachment,  it  would  have  been  provid- 
ed for." 

Our  opinion  inclines  to  the  former  view; 
but  whilst  agreeing  with  Mr.  0*Brien  that 
*'  the  matter  is  one  of  considerable  difficulty," 
upon  which  "the  Legislature  has  carefully 
abstained  from  throwing  any  unnecessary 
light,'*  we  think  that  the  manner  which  the 
bailiff  in  the  case  brought  before  us  made  or 
attempted  to  make  the  seizure  is  deserving  of 
rebuke.  Committing  a  breach  of  the  peace  in 
the  execution  of  even  a  rightful  act  is  most 
improper. 


THE  BRITISH  QUARTERLY  REVIEWS. 

As  will  be  seen  from  an  advertisment  of 
Messrs.  Leonard,  Scott  &  Co.,  the  enter- 
prising publishers  of  the  above  on  this  conti- 
nent, a  change  (rendered  necessary  to  sate 
themselves  /rom  loss)  has  been  made  in  the 
list  of  prices  of  the  Reviews  and  Blackwooit 
Magazine.  But  they  still  remain  (if  we  ex- 
cept the  mass  of  trash  that  floods  the  country] 
the  cheapest,  as  they  certainly  are  the  best 
reading  matter  in  the  shape  of  genetal  liten- 
ture  that  we  can  obtain,  possessing  the  attrac- 
tions of  ephemeral  reading  as  well  as  the  more 
solid  benefits  to  be  obtained  from  mature 
thought  and  close  reasoning ;  and  their  value 
is  enhanced  by  the  fact  that  each  Review 
represents  one  of  the  leading,  distinct  and  an- 
tagonistic parties  either  in  politics,  philosophy 
or  religion,  into  which  the  English  nation  may, 
as  a  mass,  be  divided. 

We  heartily  recommend  those  of  our  readers 
who  desire  to  keep  themselves  "posted"  in 
the  premises''  to  subscribe  for  these  Reviews 
and  Blackwood^  and  when  three  or  four  or  fire 
persons  club  together,  the  expense  to  each 
individual  is  reduced  to  a  mere  nothing. 

SELECTIONS. 


THE  OFFICE  OP  CORONER. 

Of  the  many  institntions  which  may  be 
termed  the  inheritance  of  an  Englislmmn,  there 
are  few  which,  for  antiquity  or  usefulness,  can 
be  compared  to  the  office  of  coroner. 

Elected,  for  the  most  part,  by  the  people, 
he  become^  the  guardian  of  the  poor,  the  un- 
protected, and  the  friendless,  and  is  free  from 
that  influence  which  is  inseparable  from  a 
Court  nominee.  And  yet,  strange  as  it  may 
seem,  the  real  value  and  importance  of  the 
office  of  coroner  is  not  sufficiently  estimated 
by  the  public,  for  want  of  measuring  its  ad- 
vantages not  only  by  what  it  does,  but  what 
it  pretenta. 

Until  the  twenty-fifth  year  of  King  George 
n.,  the  coroner  did  not  receive  anv  remune- 
ration beyond  a  sum  of  12s.  4d,  taken,  upon 
view  of  the  body  slain,  of  the  goods  and  cnat- 
tels  of  him  that  was  the  slayer  or  murderer 
(if  he  had  any) ;  but  by  statute  passed  in  that 
year,  cap.  29,  a  fee  of  208.  was  the  remunenr 
tion  fix^  for  eaph  inquest,  in  addition  to  9d. 
a  mile  for  his  travelling  expenses.  Looking 
at  the  difference  of  the  value  of  money  at  that 
time  to  what  it  is  at  the  present,  the  remune- 
ration to  the  coroner  was  much  greater  than  it 
is  now.  It  was  by  this  same  statute  that  the 
duty  was  imposed  on  coroners  of  holding  an 
inquest  in  eYQry  case  of  a  death  happening  in 
a  prison,  in  order  that  the  public  may,  through 
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the  inTestigation,  be  satisfied  that  the  death 
bas  not  b^n  in  any  way  accelerated  by  the 
treatment  the  prisoner  has  undergone  whilst 
in  prison.  That  such  a  provision  was  neces- 
sary, any  one  who  is  at  all  acquainted  with 
the  sickening  details  which  fired  the  heroism 
of  a  Howard,  and  led  him  to  a  life  of  self- 
sacrifice,  in  order  to  expose  the  cruelty  and 
tyraony  which  never  met  the  light  of  day, 
will  readily  acknowledge ;  and  to  read  the  ac- 
counts of  the  considerate  care  and  attention 
now  paid  *^  to  the  prisoner  and  the  captive," 
and  contrast  them  with  the  past  makes  the 
past  appear  a  fable  or  the  illusory  dream  of 
an  overheated  imagination.  But  is  it  really 
so?  Is  it  not  rather  that  the  self-denial  of  a 
Howard  has  borne  its  fruity  and  the  coronei:  is 
Qow  called  upon  to  be  the  watchful  guardian 
of  the  public — to  prevent  a  relapse  into  the 
oppression  of  the  past  ?  We  have  said  that 
the  benefits  of  the  office  of  coroner  are  to  be 
measured  not  only  by  what  it  does,  but  by 
what  it  prevents.  We  take  the  case  of  the 
destitute  and  friendless  prisoner.  At  the  first 
sight  it  would  seem  an  almost  unnecessary 
duty  that  a  coroner  and  jury  should  be  em- 
panne'led  to  make  an  inquiry  where  no  inqui- 
ry is  sought  or  desired;  in  order  to  show  its 
Talae  let  the  converse  be  assumed — that  there 
were  no  inquiry — would  the  care,  the  vigi- 
lance, and  the  attention  which  is  now  paid  to 
the  prisoner  be  the  result?  Would  not  the 
natural  efiect  be  produced  of  indifference  and 
UDconcern  on  the  part  of  the  governor,  and 
relentless  cruelty  be  exercised  by  the  unscru- 
pulous and  irresponsible  warder?  But  the 
very  fact  that  there  will  be  an  inquest,  con- 
ducted not  by  the  nominee  of  the  Government 
or  the  magistrates  who  have  the  control  of 
the  gaols,  but  by  an  independent  officer  and 
^y  *  jury  uninnuenced  by  any  consideration 
bat  that  of  arriving  at  the  truth,  imparts  a 
value  to  the  inquiry  in  its  preventive  charac 
ter  which  keeps  every  officer,  from  the  gover- 
Qor,  the  medical  officer,  and  the  meanest 
official,  to  the  faithful  discharge  of  his  allotted 
duty. 

It  may  not  be  unimportant  to  inquire  how 
&r  a  similar  inquiry  would  be  beneficial  in 
every  case  of  death  happening  in  religious 
houses.  Rightly  or  wrongly,  there  are  not 
wanting  many  who  think  that  undue  restraint 
is  imposed  on  females  who  in  early  life  have 
pledged  themselves  to  perpetual  vows  from 
which  they  would  be  gladly  released.  If 
indue  restraint  is  not  imposed,  then  there  is 
no  reason  why  the  greatest  candor  should  not 
^  displayed,  and  every  opportunity  afforded 
to  convince  the  public  of  the  groundlessness 
of  suggestion;  but,  on  the  other  hand,  if  it 
"wes  exist,  the  public,  through  their  officer, 
should  require  the  fullest  inquiry  into  all  the 
circumstances  of  their  treatment  whilst  an 
inmate  of  such  an  establishment 

,  But  not  only  to  the  prisoner  and  the  cap- 
tjTe  does  the  office  of  coroner  act  as  a  preven- 
^ve,  but  the  poor  and  the  outcast— the  Laza- 
^s,  who  is  laid  at  the  gate  of  some  hard- 


hearted relieving  o^cer,  whose  eyes  are  closed 
to  pity,  and  whose  ears  are  shut  against  the 
tale  of  sorrow ;  thiH  man  is  compelled  to  ob- 
serve and  to  listen  to  the  tale  of  woe,  lest, 
should  death  terminate  his  sorrows  and  suf- 
ferings, a  day  of  exposure  should  be  at  hand 
to  unveil,  through  the  medium  of  the  coro- 
ner^ s  court,  the  obduracy  and  cruelty  which 
familiarity  with  such  scenes  is  apt  to  generate. 
And  if,  again,  an  irresponsible  body  of  guar- 
dians should,  through  a  too  niggard  parsimo- 
ny, withhold  from  the  poor  the  requirements 
of  sickness,  the  coroner^s  office  is  ready  to 
expose  the  meanness  which  misapplies  the 
public  trust,  and  thus,  by  the  public  odium 
which  it  produces,  prevents  the  rccuncnce  of 
a  similar  fatality. 

Instances  might  be  multiplied  without  end 
in  which  the  coroner  has  stood  as  the  guardian 
of  the  poor  and  the  firiendless,  and,  by  timely 
exposure,  prevented  many  a  death.  Who 
shall  say  how  many  a  life  has  been  spared 
which  would  otherwise  have  been  a  victim  to 
the  torture  of  the  lash  by  the  army  flogging, 
against  which  the  late  Mr.  Wakley  battled  so 
courageously,  the  whole  influence  of  the  Horse 
Guards  t  And  how  frequently  does  the  expo- 
sure arising  from  the  coroner^s  inquiry  bring 
to  light  cases  where  the  overtaxed  milliner's 
apprentice,  and  other  similar  sufferers,  have 
sunk  from  exhaustion  into  the  grave,  and 
where  the  inquiry  of  the  coroner  has  brought 
into  the  light  of  day,  many  a  case  which,  but 
for  that  inquiry,  would  have  been  unnoticed 
and  disregarded,  but  which,  being  exposed, 
has  proved  a  beacon  to  warn  the  public  of  the 
ruin  which  awaits  the  sons  and  daughters  of 
toil,  and  thus  prevented  others  from  falling  a 
prey  to  a  similar  fatality. 

Another  feature  of  the  coroner's  court  which 
in  recent  times  has  been  of  most  manifest 
utility  to  the  public,  is  inquiry  into  the  cause 
of  death  in  cases  of  preventive  disease.  The 
inquiries  before  Mr.  Humphreys,  into  the 
state  of  some  of  the  dwelling  houses  in  Beth- 
nal  Green,  have  led  to  important  improve- 
ments in  that  district;  whilst  generally,  in 
cases  where  prcventible  diseases,  as  typhus 
and  cholera,  prevail,  the  coroner  has  the  right 
of  holding  an  inquiry,  and  directing  public 
attention  to  means  for  removing  the  causes  of 
such  diseases. 

If  then,  the  office  of  coroner  is  capable  of 
and  does  in  reality  effect  such  beneficial  re- 
sults to  the  public,  it  follows  that  the  public 
have  a  duty  towards  it :  namely,  of  maintain- 
ing its  independence  and  usefulness.  But  we 
reserve  this  subject  for  a  future  number. — 
Journal  of  Social  Science.     « 


COLONIAL  CULPRITS  AND  EXTRA- 
DITION STATUTES, 

When  the  many  forensic  contests  arising, 
out  of  the  Roupell  forgeries  were  before  the 
courts,  the  counsel  against  the  ex-M.  P.  and 
his  family  made  the  most  of  the  improbabili- 
ties and  singularities  of  the  story.     It  was 
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said  thftt  the  blind  confidence  of  the  father, 
the  almost  fatuous  trust  of  the  mother,  the 
cool,  determined,  precocious  villainy  of  the 
son  as  told  by  himself,  with  erery  point  and 
circumstance,  in  the  witness  box,  were  of 
themselves  sufficiently  extraordinary ;  but  the 
one  great  fact,  the  stay  and  stronghold  of  the 
defendants  case,  the  text  at  which  Mr.  Bovill 
pounded  away  with  the  persistency  and  tena- 
city of  a  puritan  preacher  who  turned  his 
hour-glass  four  times  in  the  course  of  a  ser- 
mon, was  the  marvellous  allegation  that  a 
man  used  to  an  inordinate  degree  of  luxury, 
accustomed  to  the  indulgences  and  elegances 
of  refined  society,  one  who  had  sat  for  an  im- 
portant borough,  headed  a  large  volunteer 
corps,  been  f  be  .ostensible  owner  of  hundreds 
Oi^  houses,  the  possessor  of  a  fortune  approach- 
ing half  a  millJG'O,  should,  without  some  sinis- 
tar  motive,  sorao  bidden  purpose,  some  design 
t6  ww^  for  his  fam  iljr  the  fortune  he  had  dis- 
wpat^d  Irimself,  havf  come  forward  to  confess 
a  crime  whose  inevil  %ble  consequence  would 
be  to  subject  h\m  to  n  protracted,  or  as  it  ac-^^ 
tually  bappenid,  a  lil.'-long  period  of  penal  ^ 
servitude.  There  is  no  .loubt  that  these  con- 
siderations greatly  helpt'i  the  counsel,  and 
that  they  weighed  much  w  J  th  the  jury,  nor  do 
we  by  any  means  say  that  i^ey  were  unfairly 
pressed  by  the  one,  or  undtfly  estimated  by 
the  other.  But  without  questioning  the  accu- 
racy of  those  Chelmsford  juryi.^en  who  stood 
out  for  the  purchasers  of  the  Roupell  property 
or  denying  that  the  compromise  ultimately 
arrived  at  was  a  fair  and  reasonable  one,  we 
cannnot  help  thinking  that  if  the  case  were  to 
be  t-ied  next  week,  the  family  would  go  into 
court  with  a  much  better  chance  of  winning 
than  on  the  previous  occasion.  We  have  had 
an  illustration  of  the  power  of  conscience  over 
flagrant  offenders,  more  wonderful  in  its  way 
than  that  furnished  by  William  Roupell,  and 
though  it  has  not  as  yet  led  to  sensation  trials 
or  to  melo-dramatic  incidents,  the  plain  un- 
vsurnished  story  may  well  serve  "  to  point  a 
moral  or  adorn  a  tale." 

In  the  summer  of  1864,  Augustus  George 
Fletcher  was  cashier  in  the  Melbourne  Branch 

.  of  the  Union  Bank  of  Australia.  His  reputa- 
tion was,  of  course,  as  good,  his  character  as 
high,  the  confidence  reposed  in  him  as  pro- 
found as  that  of  the  great  majority  of  the  men 
for  whom  he  has  proved  himself  an  unworthy 

.  colleague.  He  could  not  stand  the  test  of  re- 
peatedly having  within  his  reach  the  opportu- 
nity of  enriching  himself  with  dishonestly  ac- 

.  quired  gains,  and,  yielding  to  the  temptation, 
he  abstracted  from  the  bank  coffers  securities 

.  amounting  to  n^rly  £10,000.  Un watched, 
unsuspected,  he  continued  for  some  time  to 
fill  his  accustomed  post,  nor  does  even  his  re- 
turn to  England  a  few  months  after  the  rob- 
bery api^ear  to  have  generated  a  belief  of  his 

.  guilt  During  a  short  stay  in  this  country  he 
turned  his  booty  into  cash,  and  started  with 
the  proceeds  for  the  other  hemisphere.  From 
New  York  he  went  to  Buenos  Ay  res,  and  from 

.ihe  latter  place  he  only  recently  returned  to 


London.  Those  who  may  at  any  time  be 
tempted  to  copy  his  evil  example,  shoald  pon^ 
der  thoughtfully  the  story  of  his  sobsequent 
adventures. 

"Ill  got,  ill  goes,"  is  a  proverb  which 
has  st^od  a  good  deal  of  har'^iUng,  but 
which  does  not  seem  likely  to  wear  otrt  in 
these  f'r.vs  of  'commercial  and  financiary  de- 
li nqii  en  (nos.  The  £10,000  had  got  small  by 
degrcts  and  beautifully  less,  till  barely  eigh- 
teen months  after  it  was  stolen,  not  above  one- 
fifth  of  it  was  left  in  the  hands  of  its  guilty 
pospes?f»r.  Meanwhile  the  bank  had  bewme 
aware  of  the  name  of  their  depredator,  and 
Au^iis.iis  George  Fletcher  found  himself  in  a 
foreign  land,  with  occupation  gone,  with  char- 
acter blasted,  vrith  hopes  destroyed.  Still, 
he- was  better  off  than  most  of  his  order.  He 
had  £'2,(M}0  or  thereabouts  in  his  pocket,  and 
be  was  in  a  country  to  which  no  police  ofBoer 
could  penetrate,  and  from  which  no  extradition 
treaty  could  fetch  him  back.  He  might  hare 
investor]  his  money  in  foreign  stocks,  or  em- 
ployed it  in  some  branch  of  commerce,  or  failing 
either  of  those  expedients  for  husbanding  or 
increi^ing  it,  he  might  have  lived  upon  it 
carefully  or  recklessly  while  it  lasted,  and 
when  the  worst  came'  to  the  worst,  he  could 
have  earned  his  living  and  kept  his  freedom 
as  a  d.iy  laborer.  But  he  did  neither  of  these 
things.  Tired  of  dissipation,  worn  otrt  with 
excitement,  stung  by  remorse,  he  commnnl- 
cated  his  crime  to  the  British  authorities  al 
Buenos  Ayres,  and  acting  on  their  recommen- 
dation he  took  passage  home,  and  landed  with 
the  intention  of  surrendering  himself  to 
oflTended  justice. 

Tt  nui.  t  be  confessed  that  if  Fletcher  is  out 
of  pi  is^en,  it  is  not  for  any  want  of  effort  to 
get  into  it  On  the  first  Friday  in  January, 
he  went  to  the  bank  in  Old  Broad  Street,  and 
presented  himself  just  before  the  close  of  bu- 
siness b'urs,  as  his  employers'  self-oonfessed 
Elundcrer.  But  the  bank  officials  seem  to 
ave  been  completely  dumbfoundered  by  the 
appearnr.ce  of  so  queer  a  customer.  They 
had  never  had  to  open  an  account  or  honor  a 
a  drnfi  of  this  nature,  in  all  their  long  expe- 
rience. The  secretary  called  in  the  solicitor, 
and  the  two,  after  a  conference,  decided  to 
make  no  charge  against  the  defaulter.  The 
would  be  prisoner  left  the  bank,  sought  the 
help  of  the  first  policeman  he  met,  poured  his 
confession  into  nis  ear,  and  was  promptly 
taken  otT  to  the  nearest  station-house.  Thus 
fiir,  therefore,  he  had  succeeded,  but  his  suc- 
cess was  of  short  duration.  He  met  with  a 
fresh  disappointment  next  morning  when  he 
was  taken  before  the  presiding  alderman  at 
the  Mansion  House.  His  confession  was  heard, 
the  charge  against  him  entered,  but  himself 
was  discharged  on  his  own  recognizances,  the 
magistrate  and  his  adviser  being  of  opinion 
that  there  was  no  jurisdiction  to  detain  him. 
Some  weeks  have  passed  since  Fletcher's  re- 
lease, ft  (1  so  far  as  we  know,  he  is  still  at 
large  in  T.ondon  in  possession  of  property  he 
is  anxious  to  give  up,  and  of  personal  liberty 
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which  be  is  solicitous  to  surrender.  This 
anomaly  arises  from  the  wording  of  the  '*  Co- 
lonial EKtradilion  Act,''  bj  wbich  the  issue 
of  a  colonial  warrant  is  a  condition  precedent 
to  any  criminal  process  bere.  Just  as  demands 
for  the  extradition  of  escaping  felons  from 
France  or  England,  must  be  made  in  virtue  of 
warrants  issued  by  persons  haying  lawful  au- 
tnority  in  the  country  from  which  the  felon 
has  escaped,  so  must  our  colonial  runaways 
be  taken  back  in  due  form,  with  proper  pro- 
cess, bound  with  legal  fetters,  and  shut  up  in 
a  statutable  goal.  The  idea  of  bavlnf;  to  deal 
with  a  prisoner  who,  having  got  clear  off  with 
his  booty,  had  come  from  the  end  of  the  earth 
to  surrender  himself  and  it  to  justice,  never 
seems  to  have  entered  the  heads  of  the  emi- 
nently practical  people  who  drew  the  Act  of 
Parliament,  and  hence  Augustus  George 
Fletcher  finds  himself  not  only  a  free  man, 
but  a  comparatively  rich  one,  in  spite  of  him- 
self. The  police  cannot  arrest  him,  the  ma- 
gistrate cannot  detain  him,  th^  representatives 
of  the  castorner  whose  property  he  purloined 
will  have  nothing  to  do  with  him,  ler>t  they 
should  prejudice  their  remedies  against  the 
bank;  the  hank  cannot  give  him  int^)  ciHtody 
because  there  is  no  jurisdiction,  and  they 
cannot  rereive  the  money  he  is  anxious  to 
surrender,  lest  they  should  condone  his 
offence,  ai.d  put  themselves  in  a  false  position. 
Altogether,  it  is  a  very  pretty  and  a  very  sin- 
gular difficulty,  the  like  of  which  we  do  not 
remember  to  have  heard  before. 

We  must  own,  however,  wo  cannot  very 
clearly  see  our  way  to  a  remedy.  It  would 
never  do  to  receive  every  confession  that 
might  be  made  here  by  persons  professing  to 
hare  done  something  wrong  at  the  Antipodes. 
We  are  afraid  the  only  result  would  be  that 
the  police  courts  would  be  iBiindatcd  by  a 
grand  influx  of  the  rogues  and  rapscallions, 
the  waifs  and  strays,  the  odds  and  ends  of 
society;  the  black  sheep  of  every  flock,  the 
ne'er-do-weels  of  every  family,  the  maumis 
*v>f*  of  every  circle — all  ready  and  willing  to 
confess  sins  they  never  committed,  if  that 
were  the  only  requisite  for  getting  to  the  land 
of  golden  dreams  and  ill-defined  purposes, 
where  old  acquaintanceships  might,  perchance 
be  shaken  oil";  where  new  and  bettor  lives 
might,  perchance,  be  b^un.  With  some  such 
promises  and  purposes  as  these  would  they 
cheat  their  consciences  and  school  their  rxiinds 
t^  the  perpetration  of  what  they  would  con- 
sider a  pious  fraud.  The  mother  coun  try  and 
the  colony,  between  them,  would  have  to  bear 
the  burden  of  the  deportation  of  this  undesi- 
rable class  of  emigrants,  and  the  colony  espe- 
cially would  have  little  reason  to  congratulate 
itself  upon  its  bargain.  There  seems  nothing 
for  it  but  t<>  adhere  to  existing  rules,  and 
maintain  existing  statutes.  T\iq priviu  facie 
grounds  for  accusing  a  man  of  felony  must  be 
established  in  the  country  which  claims  him, 
and  the  funtions  of  our  magistrates  oujj^ht  still 
to  be  limitcil  to  satisfying  themselves  that  the 
vanrant  on  which  the  arrest  is  made  satisfies 


the  requirements  of  reasonable  caution  against 
the  colorable  violation  of  the  right  of  asylum. 
It  is,  however,  rather  singular  that  almost  at 
the  same  moment  our  attention  should  be 
called,  in  two  quarters,  to  the  working  of  our 
extradition  laws.  The  lack  of  a  formal  pre- 
liminary has  for  the  time  prevented  the  ope- 
ration of  the  Colonial  Ac^  and  the  French 
Emperor's  impatience  of  magisterial  anxiety 
to  prevent  an  agency  for  the  punishment  of 
criminals  being  turned  into  an  instrument  for 
the  redemption  of  political  offenders,  has  led 
him  to  give  notice  of  his  intention  to  put  an 
end  to  the  convention  on  which  the  statute 
rests.  We  regret  that  his  Imperial  Majesty 
should  have  taken  umbrage  at  precautions 
which  he  must  feel  are  not  altogether  un- 
needed,  or  have  waxed  impatient  because  con- 
stitutional usages  cannot  always  be  conformed 
to  the  wishes,  even  of  wholesome  despotism. 
He  has  accused  us  of  being  needlessly  par- 
ticular about  forms,  and  of  requiring  an  im- 
possible amount  of  proof  before  surrendering 
escaping  French  felons.  The  proceedings  in 
FletchePs  case  may  perhaps  satisfy  him  that 
such  punctiliousness  is  not  exceptional ;  that 
even  when  the  interests  of  our  own  colonists 
might  apparently  sanction  relaxation  of  estab- 
lished rules,  we  say  with  Portia,  that  ^'  it  must 
not  be,  lest  many  an  error,  by  the  same  ex- 
ample, should  rush  into  the  state."  We  trust 
that  the  history  of  Fletcher's  surrender  and 
release  may  satisfy  the  Emperor  that  our  scru- 
pulosity, if  extreme,  is  at  least  even-handed, 
and  that  calm  reflection  will  induce  him  to 
withdraw  alike  the  notice  to  end  the  extradi- 
tion convention,  and  the  unfounded  asper- 
sions upon  our  mode  of  administering  justice 
with  which  that  notice  was  accompanied. — 
Bankers'  MagoMine 


UNANIMITY  IN  JURIES. 

Thb  propriety  of  requiring  unanimity  in  a 
jury  is  problematical  only  with  those  who  do 
not  carefully  observe  the  distinction  between 
criminal  and  civil  trials.  There  U  a  reason 
for  enforcing  unanimity  in  criminal  cases ;  it 
may  not  be  a  sufficient  reason,  and  we  much 
question  its  policy,  but  it  is  tangible  and  sen- 
sible It  rests  upon  the  principle  that  no  min 
ought  to  be  pronounced  guilty  of  crime  upon 
any  evidence  short  of  that  which  will  carry 
conviction  to  the  minds  of  a  dozen  men  of 
common  sense.  But  the  1o(j;ieal  conclusion 
from  this  prineiple  is,  not  that  we  should  en- 
force unanimity  by  puiiishmcnt,  but  that,  if 
the  jury  do  not  agree,  the  prosecution  fails  to 
have  proved  the  case  to  the  conviction  of 
twelve  minds,  and  that  then  the  prisoner  is 
entitled  to  an  acquittal.  Such  a  conclusion 
would  be  very  inconvenient,  and  in  fact  the 
principle  on  which  it  leans  is  faulty.  Our  law 
carries  regard  for  personal  liberty  to  an  absurd 
extreme  when  it  affixes  te  the  evidence  of 
crime  such  a  condition  that  it  shall  convinco 
twelve  men,  and  we  endeavor  to  escape  from 
the  absurdity  in  a  truly  English  fashion ;  in- 


J 
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stead  of  amending  the  false  foundation,  we 
cobble  the  supcrfttructure,  and  enforce  a  nomi- 
nal uniformity  of  twelve,  when  common  sense 
would  dictate,  either  the  abolition  of  unanimi- 
ty, or  the  reduction  of  the  jury  to  such  a 
number  as  would  make  real  unanimity  more 
easy  of  attainment 

We  have  been  surprised  to  see  a  Canadian 
judge  reviving  the  obsolete  endeavor  to  compel 
a  pretended  unanimity  in  a  jury  by  a  species 
of  moral  torture.  Some  persons  were  indicted 
at  Montreal  for  an  attempt  to  kidnap  one  Mr. 
Sanders.  The  trial  was  very  protracted,  and 
on  the  20th  October  the  jury  retired  to  con- 
sider their  verdict  It  was  soon  apparent  to 
themselves  that  Ihcy  were  not  likely  to  agree, 
and  they  sent  to  the  Judpe  to  say  so,  and  held 
frequent  conferences  with  him,  hoping  that  he 
might  convince  the  doubting^.  The  day  passeil, 
the  night  came,  and  again  morning;  but  no 
unanimity.  The  Judge  then  direct^  that  the 
jury  should  be  treated  with  food  and  fire. 
Day  after  day  passed,  and  still  no  verdict  At 
length,  on  the  30th  October,  after  being  locked 
up  ten  days  and  nijrhts,  and  all  this  moral 
torture  faih'ng  to  force  them  to  violate  their 
oaths  and  give  a  verdict  contrary  to  their  con- 
victions, they  were  discharged,  and  the  pri- 
soners were  remanded  for  another  trial  at  the 
next  sessions. 

It  would  be  impossible  to  find  a  stronger 
proof  than  this  of  the  defects  of  the  jury  sys- 
tem as  at  present  practised.  It  must  be  as- 
sumed that  the  ilifference  of  opinion  was  con- 
scientious. Say  that  seven  were  for  a  convic- 
tion and  five  for  an  acquittal,  or  whatever 
might  have  been  the  actual  proportions.  Let 
us  see  what  it  was  that  the  Judge  sought  to 
effect  by  torturing  them.  That  might  produce 
unanimity  of  verdict,  but  not  unanimity  of 
opinion.  No  man  is  master  of  his  convictions. 
What  the  Judge  wanted  to  effect  by  the  pun- 
ishment he  inilicted  was,  that  some  of  them 
should  «;ive  a  verdict  contrary  to  their  convic- 
tions, which  means,  that  they  should  commit 
perjury.  But  say  that  the  difference  was  not 
real,  that  it  was  obstinacy  or  partiality,  and 
not  conscience;  can  it  be  just  to  punish  the 
just  men  of  the  twelve  equally  with  the  unjust? 
Look  at  the  question  in  any  light,  there  are 
overwhelming  arguments  against  the  requisi- 
tion of  unanimity  of  juries  in  criminal  cases, 
save  upon  thts  one  principle,  that  no  man 
should  be  convicted  of  crime  unless  the  evi- 
dence suffices  to  convince  twelve  other  men 
chosen  by  lot  Butj  according  to  this  princi- 
ple, if  the  jury  is  divided  in  opinion,  the  pri- 
soner would  be  entitled  to  an  acquittal ;  and 
moreover,  it  raises  the  further  question,  whe- 
ther twelve  is  the  precise  number  whose  si- 
multaneous judgment  is  desirable,  or  if  the 
ends  of  justice  might  not  be  better  accom- 
plished by  the  unanimity  of  a  lesser  number  ? 
— Law  Times. 


Sir  C.  O'Logblen's  Bill  to  amend  the  law 
relating  to  juries  in  criminal  cases,  proposes 
to  give  power  to  the  judge  to  allow  food  and 


refreshment  to  the  jury  while  considering  their 
verdict ;  to  discharge  the  jury  if  they  cannot 
agree  to  a  verdict  within  a  reasonable  time ; 
to  authorise  the  beginning  of  the  trial  again  if 
a  juror  be  taken  ill ;  and  to  sanction  a  verdict 
being  taken  or  a  juror  discharged  on  a  Sunday. 
The  judge  is  to  be  empowered,  if  he  think  fit, 
to  discharge  the  jury  on  account  of  the  <udden 
illness  of  a  juror,  or  a  witness,  or  the  accused, 
and  that  when  a  jury  has  been  discharged  the 
accused  may  be  tried  again  — Law  Tiinei, 


CATTLE  PLAGUE  LEGISLATION. 

The  Cattle  Plague  Bill  (No.  1)  has  become 
law.  It  is  but  a  fragment  of  the  original 
Bill,  the  omitted  parts  of  it  being  transferred 
to  Mr.  Ilaot's  supplementary  scheme.  Its 
outline  may  be  stated  in  few  words.  It  con- 
firms all  the  questionable  Orders  of  the  Privy 
Council,  and  the  still  more  questionable  Or- 
ders made  by  the  quarter  se^Bions  in  pursu- 
ance of  them,  and  continues  them  until  alter- 
ed or  revoked.  It  constitutes  as  the  local 
authorities,  in  counties,  the  general  or  quar- 
ter sessions ;  in  the  metropolis,  the  Board  of 
Works ;  in  Itoroaghs,  the  town  councils.  The 
local  authorities  are  empowered  to  form  com- 
mittees of  their  own  members,  or  others,  and 
delegate  to  them  all  the  powers  of  the  Act, 
except  the  making  of  a  rate.  They  are  to 
appoint  inspectors  and  such  other  officers  as 
may  be  necessary,  with  such  payment  by  sal- 
ary or  otherwise  as  they  may  think  fit,  which 
officers  are  authorised  by  the  Act  to  enter  all 
premises  where  they  have  reasonable  grounds 
for  supposing  that  cattle  are  diseased. 

It  is  then  made  compulsory  upon  the  local 
authority  to  cause  all  diseased  animals  to  be 
slaughtered  and  buried,  and  the  sheds  etc.,  in 
which  they  were  to  be  purified,  and  their  duog 
etc.,  to  bo  destroyed  And  at  their  discretion 
they  may  direct  the  slaughter  of  cattle  that 
have  been  herded  with  diseased  animals. 

The  local  authority  is  to  cause  cattle  so 
slaughtered  to  be  valued,  and  to  pay  to  the 
owner,  in  the  cases  of  diseased  cattle,  compen- 
sation not  exceeding  £20,  and  not  exceeding 
one-half  the  value ;  and  for  cattle  slaughtered 
not  being  then  diseased,  a  sum  not  exceeding 
£25,  and  not  exceeding  three-fourths  of  the 
value  of  such  cattle. 

The  exceptions  from  the  provisions  of  this 
Act,  and  the  further  regulations  relating  to 
the  removal  of  cattle,  and  the  Orders  to  be 
made  l^y  the  local  authorities,  will  be  con- 
tained in  the  Bill  introduced  by  Mr.  Hunt-- 
LatD  Times, 


But  what  shall  we  say  to  America,  who  per- 
mits a  conspiracy  against  a  friendly  country  \a 
be  openly  organised,  soldiers  enlisted,  funds 
collected,  and  the  forms  of  a  government  to 
be  conducted,  in  its  principal  city?  What 
would  she  have  said  if  we  had  so  done  f  The 
lives  and  property  of  British  subjects  are  im- 
perilled  by  an  organised  party  in  another 
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coontrj,  sanctioned  bj  its  Goyemment  This 
is,  indeed,  another  spedmen  of  Democracy  in 
practice.  It  will  certainly  not  tend  to  recon- 
dle  Englishmen  to  the  prospect  before  them 
of  a  Democracy  at  home.  England,  once  a 
Hon,  has  become  a  spaniel  Whether  it  be  a 
slap  in  the  fiace  firom  Prussia,  or  a  kick  behind 
from  America,  John  Bull  grins  and  bears  it — 
Law  T'me$, 


MAGISTBATES.  MUNICIPAL, 
INSOLVENCY,  &  SCHOOI.  LAW. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

MVHICIPAL  COKPORATIOHS — LIABILITY  rOK 
UJUar    OAI78KD     IX     KIPAIBIIIO    HIOHWAT — Dt- 

LAw.—PIaintiff  aoed  defendants  for  wroogfully 
eattiog  a  ditch  in  the  highway,  and  thereby  oyer- 
flowing  bis  land.  Defendants  pleaded  that  they 
ne.esaarlly  made  aach  ditch  in  order  to  repair 
the  highway,  doing  as  little  damage  as  might  be, 
and  DO  more  than  with  dae  care  was  necessary 
for  the  purpose :  which  were  the  grisTances 
eomplained  of. 

Hdd,  that  the  plea  was  bad,  for  it  alleged  a 
necessitj  to  cat  the  ditch,  but  not  that  the  over- 
Terflow  of  the  plaintifTs  land  was  IneTitable. 

SmbU,  that  it  was  bad  also  for  not  admitting 
any  damage. 

(^ucRrt^  as  to  the  Talidity  of  snch  a  defence  if 
properly  pleaded. 

Etld^  tlso,  that  no  by-law  was  necessary  to  an- 
tborise  the  repair  of  the  highway. 

Bdd,  also,  following  the  preyions  decisions  in 
tbis  eoart,  that  the  defendants  were  not  entitled 
to  notice  of  aotion. — Perdue  v.  The  Corporation 
«/  the  Totcnehip  of  Chinffuaeouey,  26  U.  C.  Q. 
B.  61. 


Sals  roa  Taxis— FncmiiBS—EsTOPpaL. — 
Two  mill  stones  were  seiied  and  sold  for  taxes, 
tbe  tenant  of  the  mill,  who  was  assessed  as  ooeu- 
P^Qt,  being  present  at  the  sale'and  making  no 
objection.  In  replcTin  by  the  owner  of  the  mill 
■gtiosttheparchaser,  ffeld,  (afarming  the  jndg- 
oent  of  the  County  Court)  that  the  tenant's  ac- 
quieseenee  was  immaterial;  for  his  possession, 
when  proved  to  be  merely  as  occupant,  was  no 
proof  of  property,  and  the  plaintiff  therefore 
vu  not  prevented  from  disputing  the  sale,  which 
v»r  clearly  illegal,  the  stones  being  part  pf  the 
ni'L-OnsMAtfw  v.  Bumham,  26  U.  C.  Q.  B. 
147. 


^iLD  Laid  Taxss— Mona  or  Assissino.— 
h  la  the  duty  of  the  assessors  to  assess  village 
lots,  the  property  of  non-residents,  separately, 
P^ag  oppoiite  to  each  the  value  and  amount 


of  assessment.  Where,  therefore,  the  assessor, 
had  included  three  village  lots  in  one  assessnicnt, 
two  of  which  only  belonged  to  one  person,  the 
sale  was  set  aside ;  but  without  costs,  as  the 
purchasers ~ the  defendants  in  the  suit — bad  not 
anything  to  do  with  the  irregular  proceedings 
which  formed  the  ground  for  setting  aside  the 
sale.— P/acA;  y.  Harrington,  12  U.  G.  Chan  R. 
176. 

Salm  of  Lamo  for  Taxus. — Where  a  sale  of 
land  for  wild  land  taxes  was  effected,  and  the 
taxes  assessed  included  one  year's  assessment 
which  bad  been  paid ;  the  sale  was  set  aside, 
notwithstanding  the  fact  that  the  number  of 
years  for  which  the  assessment  wss  in  arrcar 
was  greater  than  was  required  to  render  them 
liable  to  sale. — Irtoin  t.  Harrington,  12  U.  C. 
Chan.  B.  179. 

SIMPLE  CONTBAGTS  &  AFFAIRS 
OF  EVERY  DAY  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

HnsBAKD  ANn  Wife— C.  S.  U.  ch.  73— 
Lbabb  bt  Wifi. — Land  which  bad  been  convey- 
ed to  a  married  woman  was  leased  by  her  alone 
to  the  grantor  for  his  life,  and  the  defendant 
having  cut  timber  upon  it  she  and  her  husband 
sued  for  injury  to  their  reveraion. 

Held,  that  they  could  not  recover,  for  the 
husband  was  a  necessary  party  to  the  lease : — 
that  the  Consol.  Stat.  U.  C.  ch.  78  recognizes 
his  estate  in  her  land  during  coverture,  and  has 
made  no  change  in  the  conveyance  by  married 
women  of  their  real  estate ;  and  even  if  the 
lease  could  have  any  operation  as  between  the 
parties  to  it,  it  could  not  establish  the  plaio. 
tiffa*  reversion  as  against  a  stranger. — Emrick 
V.  Sullivan,  25  U.   C.  Q.  B.  105. 


IXSUaAVOK — CONnXTIOM  EBQUIBINO  A  PARTICU- 
LAa    ACCOUNT     OF     TBI     LOSS — NOH-OOMPLIAKOB 

WITH. — By  the  condition  of  the  policy  sued  upon, 
persons  insured  were  bound,  within  thirty  days 
after  a  loss,  **  to  deliver  in  a  particular  account 
of  such  loss  or  damage,  signed  by  their  own 
hand,  and  verified  by  their  oath  or  affirmation 
and  by  their  books  of  account  and  other  proper 
vouchers." 

The  plaintiff  sent  in  his  affidavit,  stating  gen. 
erally  the  value  of  the  goods  saved  and  des- 
troyed ;  a  certificate  of  the  Reeve,  as  the  nearest 
magistrate,  as  to  his  inquiry  into  and  belief 
with  regard  to  the  fire  being  accidental;  and 
of  two  merchants ;  and  a  book  containing  a 
statement  of  the  goods  lost,   made  up  partly 
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from  invoices  and  partly  from  reoollection,  bat 
not  yerified  by  his  account  books  or  other  Touch- 
ers, which  he  had  but  did  not  prodaoe,  nor  hj 
bis  affidavit. 

Held,  clearly  no  oomplinnoe  with  the  condi- 
tion.— Or  eaves  v.  The  Niagara  District  M,  F.  I, 
Co.,  26  U.  a  Q.  B.  127. 


Railway  Cohpant — Fihou — C.  S.  C.  oh.  66, 
SEC.  13.— The  obligation  of  a  railway  company, 
under  section  13  of  "  The  Railway  Act,"  to 
maintain  fences  on  each  side  of  their  track  in* 
volves  the  duty  of  a  continuous  watchful  inspec- 
tion, and  they  must  take  notice  of  its  state  at 
all  times. 

Held,  therefore,  in  an  action  by  an  adjoining 
proprietor,  for  injury  to  his  horses  getting  upon 
the  track  through  defect  of  fences,  that  it  was  a 
misdirection  to  tell  the  jury,  that  if  the  fences 
became  out  of  repair,  and  before  the  plaintiff 
notified  the  defendants,  or  before  a  reasonable 
time  for  the  defendants  to  repair  it  had  elapsed, 
the  horses  got  through,  the  defendants  would 
nut  be  liable. 

Queers,  as  to  the  liability  if  the  fence,  being 
sufficient,  had  been  prostrated  by  an  extraordi- 
nary tempest  and  repaired  without  unnecessary 
delay. — Sluder  t.  The  Buffalo  and  Lake  Huron 
Railway  Co.,  26  U.  C.  Q.  B.  160. 


Railway  Company — Bamaqk  by  fibk  from 
LocoMOTiYB — Neglioimok. — Howevcr  clear  the 
rule  of  law  may  be,  that  a  party  may  kindle,  or 
finding  it  kindled,  may  permit  fire  to  burn  on 
his  own  land,  that  right  is  restricted  to  the  con- 
dition that  his  neighbour  is  not  injured  thereby ; 
and  if  it  is  likely  by  spreading  to  injure  him,  he 
is  bound  to  put  it  out,  or  exert  himself  so  to  do  . 
otherwise,  he  will  be  liable  for  any  damage  sus- 
tained. 

In  this  case,  whilst  a  locomotive  of  defendants 
was  passing  over  their  railway  track,  some  coals 
of  fire  dropped  therefrom  upon  the  track,  and 
spread  into  the.plaintiff's  land.  The  evidence 
shewed  that  defendant's  trackmen,  though  they 
exerted  themselves  in  saving  defendant's  fence, 
made  no  exertions  to  extinguish  the  fire  or 
prevent  it  from  extending  to  plaintiff's  premises, 
which  were  in  consequence  considerably  dam- 
aged. 

Held,  that  defendants  were  liable. 

Held,  also,  that  the  authority  of  Vaughan  ▼. 
T'ff  Vale  R.  Co.  6  H.  &  N.  679,  that  where 
there  is  no  negligence  either  in  the  construction 
or  the  management  of  the  locomotive  of  a 
railway  company,  the  company  are  not  liable  for 
an  injury  resulting  from  the  mere  emission  of 


fire  therefrom  into  the  adjoining  lands. — Ball'f, 
Grand  Trvnh  R.  Co.  16  U.  C.  Q.  B.  252. 


Ihsubahov. — Where  a  fire  policy  provided 
that  the  same  should  be  void  if  a  new  policy 
was  effected  without  the  consent  of  the  losuranes 
Company,  and  an  assignment  was  subsequentlj 
made  of  the  policy  to  a  mortgagee  of  the  pro- 
perty with  concurrence  of  the  Company,  after 
which  the  mortgagor  effected  another  insurance 
without  the  consent  required  the  policy :  Hdi, 
on  the  premises  being  burnt  down,  that  the  po- 
licy was  not  void  in  equity  as  respected  the 
mortgagee.  [Spbaogk,  V.  C,  dissentiog.] 
Hsld^  also,  that  on  paying  the  amount  of  the 
debt  the  company  was  entitled  to  an  assigDnent 
of  the  mortgage.— JSur^on  v.  Gore  District  M. 
R  I.  Co.,  12  U.  C.  Chan.   156. 

Equitablb  Assighmbnt  ot  Debt. — Where  a 
person  having  a  demand  againt  another,  gave  to 
a  creditor  of  his  own  an  order  on  his  debtor  for 
a  portion  of  his  demand,  notice  of  which  was 
dnly  given  to  the  debtor,  but  this  order  the 
debtor  did  not  accept. 

Held^  notwithstanding,  that  the  order  and 
notice  formed  a  good  equitable  assignment  of  the 
portion  of  the  claim  which  it  covered  z=Farquhttr 
V.  The  City  of  Toronto,  12  U.  C.  Chan.  R.  186. 


DiBDS— Intbbbst. — An  instrument  under  sesl 
may  be  varied  in  equity  by  an  agreement,  for 
valuable  consideration. 

A  written  promise  by  a  mortgagor,  after  de- 
fault, to  allow  more  than  the  six  per  cent  inter- 
est reserved  by  the  mortgage,  was  held  to  be 
binding  on  the  authority  of  Alliance  Bank  v. 
Brown,  IQf  Jur.  N.  S.  1121 ;  though  there  did 
not  appear  by  the  writing  to  have  been  any  con 
sideration  of  forbearance  or  otherwise  for  such 
promise. — ^roim  v.  Deacon,  12  U.  C.  Chan. 
R.  198. 

UPPBB  CANADA  BEPOBTS. 


QUEEN'S  BENCU. 

{RtporteA  Vy  C.  RoBmsaif,  Eaq.,  Q.C.,  Bfjporiar  to  the  Oomi. 

^LissoLD  V.  Maohbll  aud  Mosbly. 

Adian  againsil^Maffiittrate—StparaU  damages  agahut  soAr- 
£jcauplary  damoffu. 

In  an  action  afTRinrt  two  justices  for  on*  act  of  Inprtam 
meat,  chArgeid  in  one  oonnt  ae  a  treMpara  aodla  tnotfaer  «* 
done  malioloaaly,  Uio  jorj  found  $S00  epilDct  one  d«ftD* 
dant  and  $400  w^Ainst  tho  other.  Stmbte^  Uiat  the  dunagM 
oottld  not  be  thua  MTere<l ;  but  fle/rf,  no  gronnd  for  •  new 
trial,  as  the  flndtnK  might  be  treatMl  aa  a  Terdkt  fiv  |W 
MCalnat  one  defendant,  tlie  other  being  let  go  frM  by  the 
plaintiff,  i^ucere,  an  to  the  proper  mode  of  enteriBf  tbs 
Judgment. 
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OneoftbedelbadaBta  haTlni;  used  inraUing  exprMdoM  to 
tl»  plaintiff  during  ttaaexamlnatioo,  Bdd,  no  mlsdinetfoB 
to  tell  the  JQT7  that  they  w«ro  a4  liberty  to  givenempUry 
or  TindkaUve  daaoagM ;  and  that  the  Terdlet  waa  not 
Axcurtre. 

[Q.R,M.T^1M6.] 

AetioD  agalost  the  two  defendants,  JosUoes  of 
tbe  peace.  The  declaration  contained  two  coants, 
one  for  trespass  and  false  imprisonment,  the 
other  in  case  for  the  same  imprisonment,  charg- 
ing that  it  was  done  maliciously  and  without 
msonable  and  probable  caase.  Plea,  not  gniltj 
bj  statute. 

The  trial  took  place  at  Toronto,  in  October, 
1865,  before  Adam  Wilson,  J.  * 

It  appeared  that  the  plaintiff  Had  obtained  two 
search  warrants,  to  search  the  premises  of  one 
Backingdale  for  some  yarn,  which,  as  the  plain- 
tiff alleged,  had  been  stolen  from  him.  A  eon- 
lUble  executed  both  warrants.  The  plaintiff 
iceompanied  him  in  order  to  iddentify  the  yam, 
if  foand,  and  did  not  otherwise  interfere.  The 
se&reh  was  made  on  both  occasions  and  nothing 
vas  found. 

A  day  or  two  after  the  last  search  Bookingdale 
veot  before  the  defendant  Mosely  and  charged 
tbe  plaintiff,  William  Willis,  and  William  Miller, 
opon  oath,  with  committing  a  trespass  on  hit 
(B.*s )  house  by  entering  into  the  house  at  an 
improper  time,  having  been  forbid  so  doing.  De- 
fesdant  Mosely  issued  a  summons  calling  on 
tbeie  three  persons  to  appear  before  him,  or  such 
other  jostices  as  might  be  at  the  place  named,  on 
the  3rd  of  February,  1866. 

The  plaintiff  did  not  attend,  but  the  other  two 
parties  did,  aud  eyidence  in  support  of  the  charge 
«u  taken.  The  proceedings  were  adjourned,  and 
on  the  6tb  of  February  the  plaintiff  was  present. 
Tbe  other  two  parties  were  discharged.  Both 
defendants  sat  on  the  case.  No  witnesses  were 
then  examined,  though  they  were  present,  bat 
the  evidence  taken  at  the  preceding  meeting  was 
read  oTer  to  the  plaintiff.  The  defendant  Machell 
examined  the  plaintiff,  patting  a  number  of  ques- 
tions to  him  respecting  the  taking  out  the  search 
varraot,  and  telling  him  that  he  (Maohellj  be- 
lieved the  plaintiff  purloined  the  yam  and  had 
|ot  it,  and  calling  him  <*  scoundrel,"  •<Tillaln," 
and  naing  threatening  language  towards  him. 
Tbe  proceedings  were  further  adjourned  to  the 
8ih  of  February,  and  then  tbe  plaintiff  waa  con- 
victed and  fined  $5,  with  $5  50c.  costs,  and  upon 
this  he  was  committed  and  sent  to  gaol  on  the 
^,  and  discharged  upon  a  writ  of  habeas  eorpus 
on  the  14th  of  Febmary. 

An  appeal  was  also  lodged  with  the  Court  of 
Qurter  S^sions,  and  on  the  15th  March,  1866, 
the  coDTiction  was  quashed  with  costs.  Besides 
the  ahosive  language  used  towards  the  plaintiff, 
it  appeared  that  the  defendnnt  Machell,  while 
ntting  in  this  case,  used  disparoging  language 
respecting  other  magistrntes,  and  on  their  juris- 
diction over  the  plaintiff  in  this  matter  being 
qQestioaed,  both  the  defendants  concurred  in 
rvfosing  to  consider  that  point. 

The  learned  judge  directed  that,  ns  the  oouTio- 
tion  had  been  quashed  trespass  would  lie,  if  the 
defendants  had  no  jurisdiction  or  had  exceeded 
it :  that  the  plaintiff  complained  that  there  was 
DO  jarisdlction,  or  at  least  excess,  because  the 
plaintiff  entered  the  house  of  Buckingdale  under 
tbe  authority  of  the  search  warrant,  and  also 
^ttse  the  defendants  had  isucd    a  distress 


warrant  in  the  first  instance,  contrary  to  sec. 
69,  Con.  Stats.  Canada  ch.  103.  The  learned 
judge  stated  that  in  his  opinion  it  was  not  made 
out  that  the  issuing  the  warrant  to  commit  in 
the  first  instance  was  wrongful,  considering  the 
proof  of  the  plaintiff's  poverty  ;  and  that  the 
second  count  could  only  be  sustained  on  the 
ground  of  malice  and  want  of  reasonable  and 
probable  cause.  As  to  damages,  he  told  the 
jury  they  might  discriminate  between  the  two 
defendants,  and  if  they  did  the  plaintiff  might 
elect  whether  to  take  the  greater  amount  against 
one  and  let  the  other  go. 

The  jury  found  for  the  plaintiff,  and  assessed 
the  damages  as  against  Machell  at  $800,  and 
against  Mosely  at  $400,  the  plaintiff's  counsel 
electing,  after  some  hestitation,  to  take  the  Ter- 
d|$l  in  this  form. 

Anderson  obtained  a  rule  calling  on  the  plain- 
tiff to  shew  cause  why  there  should  not  be  a  new 
trial  without  costs,  on  the  ground  that  the 
verdict  was  against  law  and  eyidence,  as  there 
waa  CTidence  on  the  first  count  that  the  defend- 
ants were  acting  within  their  jurisdiction  ;  and 
on  the  ground  of  misdirection,  in  telling  the 
jury  that,  though  the  defendants  had  jurisdiction 
to  enquire  into  and  adjudge  as  they  did,  if  the 
eridenoe  before  them  had  been  soificient,  yet  the 
CTidence  before  them  ousted  them  of  jarisdlction. 

And  in  telling  the  jury  they  might  assess 
seyeral  damages  against  two  defendants  in  a 
joint  action  of  trespass,  and  in  telling  them  they 
ought  to  give  damages  in  panam. 

And  for  a  miscarriage  in  thoTerdict,  in  finding 
separate  damages ;  and  for  ezoessiTo  damages. 

Or  why  there  should  not  be  a  new  trial  de  novo, 
OB  the  ground  of  such  miscarriage. 

MeKenxie,  Q.  C,  shewed  cause,  citing  Zeary  t. 
Patrick,  16  Q.  B.  268 ;  Rodney  v.  Strode,  8  Mod. 
101 ;  Sahin  v.  Long,  1  Wlis.  80;  Friel  y.  Fergu- 
•on,  16  U.  C.  C.  P.  684. 

Anderson,  contra,  cited  Clark  y.  Newsam,  1 
Ex.  181  ;  Gregory  y.  Slowman,  1  E.  &  B.  860; 
mtehell  Y.  Millbank,  6  T.  R.  199;  Cave  y. 
Mountain,  1  M.  &  G.  262 ;  Haylock  y.  Sparke,  1 
E.  &  B.  471 ;  S.  C.  22,  L.  J.  M.  C.  72 ;  Ratt  y. 
Parkinson,  20  L.  i.  M.  C.  212. 

Dbapib,  C.  J.,  deliYered  the  judgment  of  the 
court. 

Under  the  Con.  Stats.  U.  C.  ch.  106,  see.  1, 
(amended  by  25  Vic.  oh.  22)  one  justice  of  the 
peace  has  authority  to  decide  in  a  summary  way 
when  a  person  is  charged  before  him  with  un- 
lawfully entering  into,  coming  upon,  or  passing 
through  any  land  or  premises  whatsocYer,  b<^ing 
wholly  enclosed,  and  the  property  of  some  other 
person. 

An  information  was  put  in  CYidence  laid  by 
Josiah  Buckingdale  against  the  plaintiff  and  two 
other  persons— one  of  them,  as  came  out  after* 
wards,  a  constable — ^not  charging  that  they 
entered  Backingdale's  house  unlawfully,  but  that 
they  had  committed  a  trespass  by  entering  the 
same  at  an  improper  time,  having  been  forbid  to 
do  so. 

The  couYiction  was  that  the  plaintiff  did  com- 
mit a  trespass  upon  the  premises  of  Buckingdale 
on  the  80th  January,  1865.  Upon  this  couyIc- 
tion,  which  was  afterwards  quashed,  the  defend- 
ants issned  a  warrant  to  commit  the  plaintiff, 
and  he  was  sent  to  gaol. 
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By  the  2nd  seotioii  of  ohap.  126,  Con.  Stats. 
U.  C.,  it  is  enacted,  among  other  things,  that 
*'  for  any  act  done  under  any  conyiotion,  or  order 
mnde,  or  warrant  issued  by  such  Justice  in  any 
such  matter'* — that  is,  a  matter  of  which  by  law 
he  has  not  jurisdiction,  or  in  which  he  has  ex- 
ceeded his  jurisdiction — '*any  person  injured 
thereby  may  maintain  an  action  against  such 
justice  in  the  same  form  and  in  the  same  case  as 
he  might  have  done  before  the  passing  of  this 
act,*'  but  by  sec.  8  not  *'  until  the  oonTiction  or 
order  has  been  quashed." 

The  first  count  is  In  trespass,  under  the  second 
section,  treating  the  act  of  the  magistrates  as 
without  or  in  excess  of  their  jurisdiction.  The 
second  count  is  founded  on  the  first  section  of 
the  statute,  treating  the  act  as  done  in  the  exe- 
cution of  their  duty  as  justices  with  respect  to  a 
matter  within  their  jurisiction. 

The  eTidence  shews  only  one  state  of  facts  and 
one  act  of  imprisonment  for  which  the  plaintiff 
complains,  and  it  will  sustain  either  count,  de- 
pending on  the  question  whether  the  defendants 
had  jurisdiction,  and  if  so,  whether  they  acted 
maliciously  and  without  reasonable  or  probable 
cause,  or  whether  they  had  no  jurisdiction,  or 
having  jurisdiction  acted  in  excess  of  it. 

It  appears  to  us  immaterial  to  the  plaintiff *8 
right  of  recovery  upon  which  count  he  enters 
his  judgment  Friel  y.  Fergutan,  16  U.C.CP.  584. 
The  general  verdict  on  the  two  counts  creates  no 
legal  objection.  We  think  the  evidence  abund- 
antly Sustains  the  second  count,  and  I  incline  to 
the  opinion  that  on  the  whole  facts  it  might  be 
held  that  there  was  jurisdiction  primd  facie  till 
the  facts  appeared.  Mr.  Anderson  dted  Hayloch 
V.  Sparke,  1  E.  &  B.  471.  In  regard  to  that 
cose.  Lord  Wensleydale  in  MeMahan  v.  Lennard, 
6  H.  L.  Cas.  1012  observed  that  case  was  not 
satisfactorily  distinguished  from  White  v.  Morrit 
11  C.  B.  1016  and  is  not  to  be  preferred  to  it 

Then  as  to  damages,  two  points  are  made :  1st, 
As  to  the  jury  having  given  several  damages ; 
2nd,  As  to  the  direction  to  the  jury  that  they 
might  give  damages  in  panam,  to  teach  the 
defendants  not  to  abuse  their  position  or 
authority.  The  question  of  excessive  damages 
was  also  raised,  but  as  in  our  view  the  yerdict 
■  cannot  be  treated  as  other  than  a  verdict  of 
$800,  we  cannot  say  that,  after  going  carefully 
through  the  eridence,  we  have  arrived  at  the 
conclusion  that  it  is  so  grossly  extravagant  as  to 
justify  interference  on  that  ground.  The  plain- 
tiff might  of  coarse  take  the  lesser  verdict 
against  both  defendants. 

We  have  not  found  any  case  in  which  the 
Judgment  in  Hill  v.  GaodehUd  6  Burr.  2790 
has  been  doubted  or  denied.  Lord  Mansfield 
states  that  where  a  trespass  is  jointly  charged 
upon  all  the  defendants,  and  the  verdict  has 
found  them  jointly  guUty^  the  Jury  cannot  assess 
Meveral  damages.  His  lordship  confines  the 
judgment  to  the  particular  case,  pointing  out 
that  the  court  was  not  called  upon  to  decide  as 
to  cases  where  the  defendants  were  charged 
severally,  or  had  severed  in  their  pleading,  or 
were  found  guilty  of  teveral  parts  of  the  same 
trespass. 

The  doubt  thrown  out  in  Gregory  v.  Slowman 
1*E.  &  B.  871  arose  upon  one  of  the  cases  left 
undecided  by  Lord  Mansfield,   the   defendants 


having  taken  different  parts  in  the  transaction, 
and  the  defendant  Slowman  having  pleaded  a 
separate  defence  from  the  others. 

The  cases  prior  to  Sill  v.  Goodchild  are  not 
to  be  reconciled.  For  example,  in  Lane  v.  San- 
teloe  1  Str.  79,  Parker,  C.  J.,  allowed  the  jury 
to  give  £200  against  one  defendant  and  £2,0 
against  another;  while  in  Lowfield  v.  Banetvfi 
2  Str.  910,  Lord  Raymond  held  the  jury  coald 
not  sever  the  damges.  In  Chapman  v.  Houh 
2  Str.  1140,  Lee,  C.  J.,  >eld  the  jury  might 
sever,  as  the  defendants  had  not  pleaded  jointly. 
In  Clark  v.  Newman  et  si.  1  Ex.  131  the  rrfe 
was  Btat«l,  that  the  true  criterion  is  the  whole 
injury  which  the  plaintiff  has  sustained  from  the 
Joint  act  of  treepaee :  that  when  the  defend«nU 
have  so  conducted  themselves  as  to  be  liable  to 
be  jointly  sued,  they  are  responsible  for  the 
ii^ury  sustained  by  the  common  act.  And  the 
direction  to  the  jury  given  by  Tindal,  C  J.,  io 
JSUiot  V.  Allen  1  C.  B.  18,  is  in  accordaoc^ 
with  this  criterion.  He  charged,  and  the  coart 
sustained  him,  that  the  plaintiff  could  only  recover 
damages  against  all  the  defendants  jointly  in 
any  joint  act  of  trespass  committed  or  assented 
to  by  them  all.  The  principle  is  further  illus- 
trated by  the  ruling  of  Patteson,  J.,  in  Walktr 
V.  Woolcoa  8  C.  &  P.  862. 

As  to  the  last  point,  the  learned  judge's  notes 
do  not  contun  a  statement  of  the  language  he 
used  in  directing  the  jury  on  the  subject  of 
damages,  but  we  gather  from  the  maooer  ia 
which  the  plaintiff's  counsel  argued  this  pert 
of  the  case,  that  he  did  not  substantially  differ 
from  the  defendants'  counsel  as  to  the  chAracter 
of  the  charge,  and  we  ayume  the  learned  judge 
did  tell  the  jury  that  they  were  at  liberty  to  gire 
what  are  sometimes  called  exemplaij,  sometimes 
even  vindictive  damages. 

That  the  jury  have  this  right  in  certain 
actions  of  trespass,  and  that  the  court  will  not 
interfere  with  them  in  the  exercise  of  it,  i4)pears 
clear  upon  authority.  I  need  only  refer  to  the 
well  known  case  of  Mereet  v.  Harvey  6  Taunt. 
442.  Nor  is  it  confined  to  actions  of  trespass. 
BeU  y.  Midland  RaUvtay  Co,  10  C  B.  N.  S. 
287  was  an  action  for  injury  to  the  plaintiff's 
reversionary  interest,  in  which  Willes,  J.,  sajc, 
"  If  ever  there  was  a  case  in  which  the  jary 
were  warranted  in  awarding  damages  of  an 
exemplary  character,  this  is  that  case.  The 
defendants  have  committed  a  grievous  wrong 
with  a  high  hand,  and  in  plain  violation  of  an 
act  of  Parliament,  and  persisted  in  it  for  the 
purpose  of  destroying  the  plamtiff's  business 
and  securing  gain  to  themselves,*'  referring  to 
EmhUm  V.  Myere  6  H.  &  N.  64.  And  Byles, 
J.,  says,  "  Where  a  wrongful  act  is  accompanied 
by  words  of  contumely  and  abuse,  the  jary  are 
warranted  in  taking  that  into  consideration,  and 
giving  retributory  damages." 

In  the  case  of  Emldem  v.  Myere  6  H.  &  N.  54 
referred  to  in  the  case  last  cited,  the  judge 
directed  the  jury  that  if  they  were  of  opinioa 
that  what  was  done  was  done  wilfully,  with  a 
high  hand,  for  the  purpose  of  trampling  oo  the 
plaintiff  and  driving  him  out  of  possession,  thej 
might  find  exemplary  damages.  On  motion  for 
a  new  trial,  in  which  this  charge  was  excepted 
to  as  a  misdirection,  the  court  sustained  the 
verdiet.  The  observations  of  the  judges  on  this 
question  are  well  worthy  of  attention,  and  there 
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U  a  note  to  this  ease  in  the  AmericaQ  edition 
which  will  reward  en  etkentiTe  perusal. 

We  think  therefore  this  rule  should  be  dis- 
cburged.  The  plaintiff  will  have  to  relieYO 
binself  from  the  diffioultj  created  by  the  form  in 
which  the  werdict  is  taken. 

Rule  discharged. 


HCOHIS  T.  PaKI,  KaTLOR,  Roust  AXD  JOHHSTON. 

ftJM  Adt—ArbOraVtm  hetwem  trmdettami  teaOier^a  A 
r.  C.  cA.  1»—B9idenet  o/agntmatt—F^rm  of  award. 

OU.  MIowfng  Kemn^  r.  J9icnie»s,16  U.  0.  Q.  B.  497,  that 
irUtmtnn  iMtwMn  iirhool  tri»t«aN  and  a  teacher,  aDd«r 
\i»  V.  G.Oommoa  School  Act,  aeUng  within  their  Jartwlie- 
tknu  ate  entillen  to  protection  trader Oonsol.  Btat.  U.  0.  ch. 
):»,  w  penoDs  fulfUllng  a  pabllc  dnkj ;  and  thareftwe  that 
tmpan  would  not  lie  agalnet  them  and  their  bailiff  ibr 
loiaDg  goodfl  to  eDftnrre  their  award  under  tec.  M. 

It  wu  contended  that  the  anitralora  had  no  JoriadlctlAa, 
u  DO  contract  under  the  oorporate  leal.  reqairad  by  28  Vk. 
cb.  49,  sec.  12.  wae  proved  to  hare  been  produced  before 
tfafin;  but  the  pMntlff'e  wltneee  mid  an  agreement  was 
prodneed  which  be  thought  had  the  aaal.  and  the  plalntllt 
u  a  trutee.  had  named  an  arbitrator  and  lubmltted  the 
Bttteni  in  dfaiputo.  Hdd,  that  under  these  elrcnmstancee 
it  mtebt  be  ackooMd  that  the  arfoitralore  had  belbce  them 
til  tb«t  wac  nan'mary  to  gWe  jurladletion. 

EM,  aim.  that  the  Award  mt  out  below  waa  cufflcient ;  and 
that  Um  set,  23  Vic.  ch.  49,  cee.  9,  which  dlreete  that  no 
»aot  of  form  shaTl  iuTahdate  roch  awarda,  ihouM  recetre 
a  Jiberal  conetroctloii. 

[Q.B.,M.T,1M6.] 

Trespass  d9  boni$  atportatit.  Plea,  not  guilty, 
per  itatate.  The  defeodants  appeared  by  differ- 
ent attorneys,  and  the  statutes  noted  in  the  mar- 
fa  of  the  pleas  were  Consol.  Stat  U.  C  chaps. 
I9,64,<>5.  and  126;  also,  18  Vic.  eh.  181,  16 
Vie.  ch  180.  and  26  Vio.  ch.  5. 

The  case  was  tried  at  the  last  Belleville  Assises, 
before  Draper,  C.  J.  From  the  ewideoce  it  ap- 
peared that  the  plaintiff  was  a  trustee  of  the 
fioman  Catholic  separate  school  No.  20.  in  Thar- 
low,  of  which  school  one  Ann  McGum  was 
teacher:  that  she  claimed  nine  and  one-half 
months'  salary  aa  being  due  to  her:  that  the 
natter  being  in  dispute,  McOum,  under  snb-seo- 
tios  2  of  the  84th  section  of  the  U.  C.  School 
Act,  addressed  a  notice  in  writing,  dated  the  28th 
c»f  April,  1B64,  to  the  trustees  of  the  school  sec- 
(ioQ  (of  which  the  plaintiff  was  onej  requiring 
the  matter  in  dispute  to  be  snbmittecl  to  arbitra- 
tion, naming  in  such  notice  her  arbitrator,  and 
notifjing  the  trustees  to  name  one ;  the  defen- 
<lut  Roune,  who  was  the  local  superintendent, 
^%  the  third  arbitrator  by  Tirtne  of  the  stat- 
nte :  that  the  trustees,  at  the  instance  of  the 
plaintiff,  named  and  duly  appointed  the  defen- 
<l&ttt  Pake  the  arbitrator  on  their  behalf:  that 
tbe  three  arbitrators  met  on  the  2nd  of  May,  and 
o&  tbat  day  the  arbitration  was  entered  upon  and 
eonehded,  and  their  award  made  and  signed  by 
the  three  arbitrators,  and  on  the  same  day  it  waa 
htnded  to  the  trustees,  and  they  were  cautioned 
tbey  would  be  liable  personally  if  the  amount 
M&rded  was  not  paid  within  a  month.  It  also 
l^ppeared  in  eyidence  that  after  the  months'  notice 
b»d  expired,  the  arbitrators  caused  the  three 
tiwtees  to  come  before  them,  and  that  they,  the 
ttbitrators,  ••gathered  from  them  (the  trustees) 
tbat  tbey  levied  no  rate,  made  no  money,  and 
ptid  none :"  that  the  arbitrators,  in  the  begin- 
wn«  of  July,  issued  their  warrant,  directed  to 
the  defendant  Johnston  as  their  bailiff,  to  dis- 
train and  seize  the  goods  of  the  the  three  trustees, 
"Mer  which  warrant  Johnston  seised  and  sold 
tbe  goods  of  the  plaintiff.    The  chief  witness 


called  by  the  plaintiff  was  the  defendant  Rouse, 
who  testified  to  the  facts  stated.  He  also  said 
that  an  agreement,  made  between  the  trustees 
and  the  teacher,  McGurn,  was  produced  before 
the  arbitrators,  and  which  he  thought  was  under 
the  corporate  seal,  but  on  this  point  he  was  not 
sure  one  way  or  the  other,  Patrick  Reagon.  one 
of  the  trustees,  was  also  called,  by  the  plaintiff, 
and  be  stated  in  his  evidence  that  he  was  served 
with  a  notice  of  the  award,  and  that  the  plaintiff 
told  him  he  had  also  been  served  with  a  like 
notice :  that  the  plaintiff  was  the  treasurer  of  the 
trustees:  that  piior  to  the  19th  of  May  he  had 
collected  part  of  the  money  from  the  school  sec- 
tion, and  that  he  did  not  pay  over  the  amount  of 
the  award. 

At  the  close  of  the  plaintiff's  case.  Diamond, 
on  the  part  of  the  plaintiff  Rouso,  moved  for  a 
nonsuit,  on  the  ground  tbat  he  was  a  public 
officer,  acting  under  the  8rd  sub-section  of  the 
84th  sec.  of  the  V.  C.  School  Act :  that  the 
action  should  have  been  case:  that  there  was 
no  allegation  or  proof  of  the  defendant  having 
acted  maliciously  or  without  probable  cause, 
and  that  he  was  entitled  to  the  protection  of  the 
act  to  protect  trustees  and  other  officers  from 
vexatious  actions.  Holden,  for  the  arbitrators, 
defendants  Pake  and  Naylor,  made  the  like  objec- 
tions ;  and  Dougal^  for  the  defendont  Johnntoo, 
eontended  that  as  bailiff  he  was  entitled  to  the 
same  proteotiou. 

It  was  agreed,  with  the  consent  of  the  learned 
Chief  Justice,  that  the  defendants  should  have 
leave  to  move  to  enter  a  nonsuit  on  the  objections 
taken,  and  the  queetion  of  damages  was  left  to 
the  jury,  which  they  found  to  be  $71. 

Diamond^  in  pursuance  of  leave  reserved,  ob- 
tained a  rule  nUi  to  set  aside  the  verdict  and  to 
enter  a  nonsuit  as  to  defendant  Roui^e,  on  the 
ground  that  the  action  should  have  been  case, 
under  Consol.  Stat.  U.  G.  ch.  126,  sec.  1 ;  tbat  it 
was  proved  at  the  trial  that  Rouse  was  an  officer 
performing  a  public  duty :  tbat  it  was  not  proved 
he  acted  malioiotialy  and  without  reasonable  or 
probable  cause,  but  that  he  was  acting  bond  fid* 
in  reference  to  the  making  of  the  award  and  issu- 
ing the  warrant  which  formed  the  subject  matter 
of  this  action,  and  that  he  waa  consequently  pro- 
tected by  ch.  126  above  mentioned  ;  and  that  no 
cause  of  action  was  proved.  C.  8.  PaUeraon,  on 
behalf  of  the  defendants  Pake  and  Naylor,  ob- 
tained also  a  rule  nist  to  enter  a  nonsuit,  on  the 
ground  that  they  were  arbitrators  appointed 
under  the  U.  G.  School  Act,  and  were  within  the 
protection  of  ch.  126,  and  that  trespass  would 
not  lie  against  them.  And  Robert  A  HarrUon, 
on  behalf  of  defendant  Johnston,  also  obtained  a 
like  rule,  setting  out  similar  grounds  that  if  the 
arbitrators  were  entitled  to  protection,  he,  John- 
ston, was  equally  so  entitled,  &c. 

The  three  rules  came  on  for  argument  together. 
JtUett  shewed  cause,  and  Patterton,  Harriton, 
and  Diamond  supported  their  respective  rules, 
citing  Kennedy  ▼.  Bumeae,  16  U.  0.  Q.  B.  478  ; 
Saffe  V.  Duffp,  11  U.C.Q  B.  80;  Spryy,  Mumby, 
11  U.  C.  C.  P.  285,  !288;  Waddell  v.  Chiaholm,  9 
U.  C.  C.  P.  126;  Davie  v.  Wilfiams,  18  U.CC.P. 
866;  DeUiwell  v.  Taylor,  16  U.  C.  Qf  B.  279  ; 
Hardtpiek  y.  Mote,  7  Jur.  N.  S.  804;  Brou  r. 
ffuber,  15  U.  G.  Q.  B.  625. 

The  statutes  cited  are  referred  to  in  the  Judg- 
ment. 
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MoRBiBON,  J. — By  the  84th  section  of  **  The 
Upper  Canada  Common  School  Act,"  it  is  enacted 
that  '*  in  case  of  any  difference  between  trastees 
and  teacher,  in  regard  to  his  salary,  the  gam  due 
to  him.  or  any  other  matter  in  dispute  between 
them,  the  same  shall  be  submitted  to  arbitration, 
in  which.case: 

1.  Each  party  shall  choose  an  arbitrator. 

2.  In  case  either  party  in  the  first  iostance 
neglects  or  refuses  to  appoint  an  arbitrator  on 
his  behalf,  the  party  requiring  the  arbitration 
may,  by  a  notice  in  writing  to  be  served  upon 
the  party  so  neglecting  or  refusing,  xequire  the 
last  mentioned  party,  within  three  days  inclusiye 
of  the  day  of  the  .service  of  such  notice,  to  ap- 
point  an  arbitrator  on  his  behalf,  and  such  notice 
shall  name  the  arbitrator  of  the  party  requiring 
the  arbitration;  and  in  case  the  party  servei 
with  such  notice  does  not,  within  the  three  days 
mentioned  therein,  name  and  appoint  an  arbitra- 
tor, then  the  party  requiring  the  arbitration  may 
appoint  the  second  arbitrator. 

8.  The  local  superintendent,  or  in  case  of  his 
inability  to  attend,  any  person  appointed  by  him 
to  act  in  his  behalf,  shall  be  a  third  arbitrator, 
and  such  three  arbitrators  or  a  majority  of  them 
shall  finally  decide  the  matter." 

The  Bdth  section  enacts  that  the  arbitrators 
may  require  the  attendance  of  the  parties  and 
witnesses,  books,  &o.,  and  administer  oaths,  &c. 

The  86th  section  authorizes  the  arbitrators,  or 
any  two  of  them,  to  issue  their  warrant  to  any 
person  named  therein  to  enforce  the  collection  of 
any  money  awarded  to  be  paid,  and  the  person 
named  in  such  warrant  shall  have  the  same 
powers  and  authority  to  enforce  the  oolleotion  of 
the  moneys  mentioned  in  the  warrant,  &e.,  by 
seisure  and  sale  of  the  property  of  the  party 
against  whom  the  same  has  issued,  as  any  bailiff 
of  a  Division  Court  has  in  enforcing  a  judgment 
and  execution  issued  out  of  such  court. 

The  87  th  section  enacts,  that  no  action  shall 
be  brought  in  any  court  of  law  or  equity  to  en- 
force any  claim  or  demand  between  trustees  and 
teachers  which  can  be  referred  to  arbitration  as 
aforesaid. 

And  by  the  9th  section  of  28  Vic  ch.  49,  it  is 
declared  that  if  the  trustees  wilfully  refuse  or 
neglect,  for  one  month  after  publication  of 
award,  to  comply  with  or  give  effect  to  an 
award  of  arbitrators  appointed  as  provided  by 
the  84th  section  of  the  Upper  Canada  School 
Aot,  the  trustees  so  refusing  or  neglecting  shall 
be  held  to  be  personally  responsble  for  the 
amount  of  such  award,  which  may  be  enforced 
against  them  individually  by  warrant  of  such 
arbitrators  within  one  month  after  publication 
of  their  award  ;  and  no  want  of  form  shall 
invalidate  the  award  or  proceedings  of  arbitra- 
tors under  the  school  acts. 

It  was  contended  on  the  part  of  the  plaintiff 
that  the  arbitrators  had  no  jurisdiction  to  make 
any  award,  as  no  contract  under  the  corporate 
seal  of  the  trustees  was  proved  to  have  been 
produced  before  them — the  12th  section  of  28 
Vic.  ch.  49,  enacting  that  all  agreements  be- 
tween trustees  and  teachers  to  be  valid  and 
binding  shall  be  in  writing,  signed  by  the  parties 
thereto,  and  sealed  with  the  corporate  seal. 
But  it  was  proved  by  the  plaintiff's  witness  that 
an  agreement  was  produced  before  the  arbitra- 
tors, and  the  witness  thought  under  the  corpo- 


rate seal ;  and  as  the  plaintiff,  as  a  trustee,  | 
named  an  arbitrator,  and  submitted  the  matter 
in  dispute  to  the  arbitrators,  we  may,  under 
these  circumstance,  assume  that  the  arbitrators 
had  all  the  necessary  material  before  them  to 
give  them  jurisdiction  to  enter  upon  the  arbitra- 
tion and  make  the  award. 

It  was  also  objected  that  the  award  wu  is- 
formal :  that  there  was  no  award,  as  it  was  not 
made  in  terms  between  the  corporation  and  the 
teacher.  The  award  put  in  evidence  was  in  the 
following  words: 

'*  At  an  arbitration,  held  May  the  2Dd,  1864, 
to  decide  a  dispute  between  the  tmsteea  of  the 
Roman  Catholic  separate  school  No.  20,  Thurlow, 
in  the  village  of  Canifton,  and  Miss  Ann  MeOam, 
teacher  in  said  section,  the  following  were  the 
arbitrators:  Wm.  Naylor,  on  behalf  of  Min 
McQurn  ;  S.  8.  Pake  on  behalf  of  the  trusteee; 
F.  H.  Rouse,  Local  Superintendent  of  HastiogB. 
After  hearing  the  evidence,  and  considering  the 
ease  fully,  the  arbitrators  decide  and  award  thst 
the  trustees  of  said  section  shall  forthwith  pay 
into  the  hands  of  Mr.  Rouse  the  sum  of  sixtj- 
four  dollars  twenty-two  and  one  half  cents,  saeh 
such  sum  to  be  disposed  of  as  follows  : — 

To  Miss  McGurn $59  12} 

Expenses  of  arbitration 5  10 

$64  22| 
(Signed)        Samusl  S.  Pakb. 
William  Naylor, 
F.  H.  RousK,  L.  Sup.  S.  Hast 

Belleville,  May  2,  1864. 

The  17th  section  of  the  Separate  School  .Act, 
Con.  StaU.  U.  C.  ch.  65,  declares  that  the  trai- 
tees  of  each  separate  school  shall  be  a  body 
corporate,  under  the  name  of  the  Trustees  of 
the  Separate  School  of  (as  the  case  may  be),  in 
the  township,  city  or  town  (hs  the  case  may  be) 
of,  &c. :  and,  as  before  stated,  the  latter  part  of 
sec.  9  of  28  Vic.  ch.  49,,  enacts  that  no  want  of 
form  shall  invalidate  the  award  or  proceediogd 
of  arbitrators  under  the  school  acts.  . 

The  object  of  the  legislature  was  to  give  a 
simple,  speedy  and  inexpensive  mode  of  settUog 
disputes  between  trustees  and  teachers  by 
arbitration,  and  it  probably  assumed  that  it 
might  frequently  happen  that  arbitrators  wonld 
be  appointed  from  a  class  unacquainted  with 
the  drawing  up  awards  in  a  technical  form; 
and  in  order  to  avoid  expense  and  litiga- 
tion, and  to  give  effect  to  the  adjudication 
of  the  arbitrators  when  acting  within  their 
jurisdiction  and  powers,  provided  against  their 
awards  becoming  inoperative  from  want  of 
form.  Suoh  being  the  case,  I  think  it  is  iDcam- 
bent  on  us  to  give  the  most  liberal  constraction 
to  the  provisions  of  the  statutes,  with  a  view  of 
carrying  into  effect  the  intentions  of  the  legisla- 
ture ;  and  where  we  can  see,  as  in  the  present 
case,  on  the  face  of  the  award  itself,  that  in  all 
material  points  it  is  sufficiently  certain,  althoogh 
informal  in  some  respects,  to  strive  to  uphold  it 
And  in  my  judgment  the  objections  taken  to  th« 
award  are  to  matters  of  form,  within  the  mean- 
ing of  the  enactment,  and  they  do  not  render 
the  award  invalid. 

Upon  the  other  point  in  the  case,  and  which 
was  the  principal  one  argued  at  the  bar— whe"^ 
the  arbitrators  and  their  bailiff  were  within  tb« 
protection  of  the  statute  for  the  Protection  of 
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Jostices  of  the  Peace  and  other  officers  from 
Tezadoos  actioos — I  am  of  opinion  that  thejr  are. 
ArhitratoTs  each  as  these  defendants  were  are, 
by  force  of  the  common  school  acts,  upon  their 
sppointment  constitated  a  tribaoal  upon  vhom 
is  cast  the  dotj  of  determioining  the  rights  and 
liabilities  of  the  parties  concerned,  and  indeed 
the  only  one  to  which  the  parties  can  resort  to 
ascertaio  their  riy.ht^ — See  section  87  above 
quoted,  and  T^ernan  ▼.  School  Trusteca  o/Nepean 
14  U.  C.  Q  B.  15 ;  and  the  legislature  has  invest- 
ed them  with  authority,  in  the  event  of  non- 
compliance with  their  award,  after  the  period 
meoiiooed  in  the  statute,  to  enforce  obedience  by 
issuing  their  warrant  tc  seiie  and  sell  the  goods 
cf  the  trustees,  clothing  the  person  to  whom  thejr 
direct  their  warrant  with  the  same  power  and 
authority  for  its  execution  as  a  bailiff  of  the 
IHvisio&  Court. 

It  therefore  appears  dear  to  me  that  these 
defendants  were  persons  fulfilling  a  public  dnty 
imposed  by  act  of  Parliament,  and  that  this 
action  is  brought  against  them  for  acts  done  by 
them  in  the  performance  of  such  public  duty, 
and  that  they  are  consequently  within  the  pro- 
fit Ion  >»f  ch.  126,  the  Ist  sec.  of  which  enacts 
that  eucb  an  action  shall  be  an  action  on  the 
case  for  a  tort,  and  in  the  declaration  it  shall  be 
expressly  alleged  that  the  act  complained  of  was 
done  maliciously  and  without  reasonable  or  pro- 
bable  cause,  and  that  if  upon  the  trial,  the 
general  issue  being  pleaded,  the  plaiutifT  fail  to 
prove  such  allegation  he  shall  be  nonsuit,  &c. 
Here  the  action  is  one  of  trespass,  and  the 
evidence  adduced  by  the  plaintiff  on  the  trial 
negatived,  in  my  opinion,  malice  and  want  of 
probable  cause. 

In  Kennedy  v.  Bumeu  et  al.  15  U.  C.  Q.  B. 
487  Sir  John  Robinson,  in  giving  judgment,  and 
discussing  the  question  whether  trespass  would 
lie  against  the  arbitrators  in  that  case,  says: 
**It  would  net  lie,  I  think,  if  tho  arbitrators 
had  jurisdiction  in  the  matter  in  which  they 
acted,  because  then  their  making  the  award  in 
favour  of  the  teacher  in  a  matter  within  their 
jtirisdiction  would  be  a  legal  act,  and  the  issuing 
of  the  warrant  to  enforce  the  awnrd  is  enjoined 
opon  them  by  the  legislature.  If  they  took  an 
erroneous  view  of  the  merits,  and  mistook  the 
law,  or  came  to  au  unsound  conclusion  upon  the 
evidence,  when  the  matter  referred  to  them  was 
within  their  jurisdictioo,  tlmt  would  not  make 
them  trespassers.  Tbej  would  be  protected,  as 
JQStices  would  be  protected  who  are  .nuthorixed 
by  statute  to  determine  diS'urences  between 
masters  and  servants" — referring  to  Loiciher  t. 
Etrl  of  Radnor,  8  East.  113. 

Upon  the  whole  case  I  sm  of  opinion  that  our 
judgment  should  be  in  favour  of  the  defendants, 
and  that  the  rules  be  made  obsolute  to  enter  a 
nonsuit. 

DaAPBB,  C.  J. — If  this  question  were  ru 
inte^a^  I  bhculd  have  taken  further  time  to  con- 
sider before  adopting  any  conclusion.  But 
agreeing  in  the  general  views  expressed  by  my 
brother  Morrison  as  to  our  giving  a  liberal  inter- 
pretation to  the  net  in  favour  of  those  called 
apon  to  give  cfft- ct  to  its  provisions,  I  am  pre- 
pared to  adhere  to  the  opinion  already  expressed 
ia  this  court,  and  cited  in  the  judgment  just 
delivered.     I  treat  that  opinion  as  deciding  the 


point  until  it  shall  be  overruled  by  a  higher 
authority,  and  therefore  concur  in  making  the 
rules  absolute  to  enter  a  nonsuit 

Haoartt,    J.,    concurred,    saying    that    he 
thought  the  point  settled  by  the  case  referred  to. 
Rules  abboiute. 


Tbk  Qdkbn  t.  Hooo. 

Falwlj  perioiuitlng  a  voter  at  a  municipal  election  in  not  nd 
Indlcuble  ofTi<noe.  Remarks  as  to  the  form  of  Indictmrnt 
iu  tuch  a  c«M. 

[Q.  B.,  M.  T.,  1865.] 

Criminal  case,  reserved  from  the  Court  of 
Qeneral  Quarter  Sessions  for  the  county  of  Grey, 
held  in  September.  1866. 

The  defendant,  Nicholas  Hogg,  was  tried  and 
convicted  at  the  said  sisstions  upon  the  following 
indictment : — 

**  The  jurors  for  our  Lady  the  Queen  upon 
their  oath  present,  that  on,  to  wit,  the  third  day 
of  January,  1805.  at  the  annual  municipal  elec- 
tion for  the  election  of  a  member  of  the  municipal 
council  of  the  corporation  of  the  township  of  St. 
Vincent,  for  the  year  aforesaid,  for  ward  number 
two  of  the  said  township,  holden  in  the  said  ward 
number  two,  on,  to  wit,  the  second  and  third 
days  of  January  in  the  year  aforesaid,  and  at 
which  election  two  persoud,  namely,  Cyrus  Rich- 
mond Sing  and  Jame«Orier,  were  duly  nominated 
for  the  said  office  of  councillor  for  said  ward 
number  two  of  said  township  of  Saint  Vincent, 
and  a  poll  duly  demanded,  Nicholas  Hogg  did  un- 
lawfully, wilfully,  and  knowingly  personate  and 
falsely  assume  to  vote  and  did  vote  for  one  of  the 
said  candidates,  namely,  James  Grier,  iu  the 
name  of  George  McVittie,  whose  name  appears 
on  the  last  revised  assessment  roll,  being  the 
assessment  roll  for  the  year  of  our  Lord.  1864, 
of  and  for  the  said  township,  as  a  freeholder  of 
the  municipality  of  the  said  towoehip.  and  who 
is  rated  on  the  said  last  revised  assessment  roll  for 
real  property  in  raid  ward  number  two,  held  in 
his  own  right,  and  whose  name,  with  the  assessed 
value  of  the  real  property  for  which  he  was  so 
rated  in  said  ward  number  two.  appears  on  the 
proper  list  of  voters  furnished  for  the  purposes 
of  the  said  elootion  to  the  returning  officer  for 
said  ward  for  said  year  1865,  under  section  97, 
sob-section  2.  of  chapter  64  of  the  Consolidated 
Statutes  of  Upper  Canada." 

At  the  close  of  tho  case  for  the  Crown,  the 
counsel  for  the  prisoner  asked  that  au  acquittal 
should  be  directed,  on  the  following  grounds : 

1.  That  there  is  not  a  statute  of  Canada  making 
the  personating  a  voter  at  a  municipal  election  an 
offence  or  crime.  2.  That  it  is  not  an  offence  at 
common  law. 

The  court  reserved  these  questions  of  law  for 
the  consfderaiion  of  the  justices  of  Her  Majesty's 
Court  of  Queen*8  Bench  for  Upper  Canada,  under 
the  authority  of  the  statute  in  that  behalf. 

Robert  A,  Ilarriaon^  for  the  Crown,  cited  Ruse. 
C.  &  M.  II.  539  ;  2  Eaet  P.  C.  ch.  20.  sec.  6,  p. 
1010;  Dupee's  Cose,  2  Sess.  Cas.  11;  Rose. 
Crim.  Ev.  447  ;  Th«  Queen  v.  Pr^tlon,  21  U.  C. 
q,  B.  86. 

McCarthy,  coutra,  cited  Regina  v.  D  nl,l  Den. 
C.  C.  167. 

Hagarty,  J.,  delivered  the  judgment  of  the 
court. 
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It  is  conceded  that  our  statate  law  contuns  no 
provision  for  the  paDishment  of  a  person  falsely 
personatitig  a  voter. 

The  case  cited  of  Regina  t.  DenU  1  Den.  C.  C. 
1 59,  i(4  in  point.  Fatteson.  J.,  on  a  similar  charge 
of  fraud  on  the  Imperial  Municipal  Act,  decides 
that  such  a  count  discloses  no  offence  at  common 
law.  *'  No  case  to  maintain  the  affirmatiye  was 
cited,  nor  is  it  believed  that  any  such  can  be 
found.    *    *    The  analogy  is  all  the  other  way." 

Sec.  97,  sub-sec.  9,  of  our  Municipal  Act 
authorises  the  oath  to  be  taken  by  an  elector 
that  **  he  is  the  person  named  in  the  last  revised 
assessment  roll;"  and  seo.  428  would  seem, 
though  very  loosely  worded,  to  declare  such  a 
false  statement  to  be  perjury.  It  is  not,  bow- 
ever,  necesfeuiy  to  decide  this  latter  point. 

Grave  objections  might  be  taken  to  the  indict- 
ment before  us.  No  averment  is  apparent  nega- 
tiving the  identity  of  defendant  with  the  voter 
suggested  to  be  personated ;  and  it  is  open,  per- 
haps to  be  contended  that  the  charge,  as  it  reads, 
is  for  personating  and  voting  for  the  candidate 
James  Qricr  in  the  name  of  George  McVittie,  the 
voter  whose  name  is  on  the  roll,  not  for  per- 
Bonatiog  George  McVittie. 
'   We  think  the  conviction  cannot  be  upheld. 


COBBESPONDENCE. 

Action  against  bailiff  for  neglect  of  duty 
in  not  executing  warrant  of  commitment — 
Inde7nnity. 

To  THE  Editors  of  the  Local  Courts*  Gazxtti. 
Sirs, — Suppose  a  party  has  a  judgment 
in  the  Division  Court  and  that  execution 
has  been  issued  and  returned  nulla  hona\ 
that  an  order  has  been  obtained  against  the 
defendant  for  contempt  for  non-apppearance  to 
judgment  summons ;  that  the  party  has  pre- 
viously on  various  times  gone  to  jail  under 
orders  to  pay ;  that  no  evidence  can  be  given 
to  prove  that  should  the  warrant  now  in  the 
bailifif^s  hands  be  enforced  defendant  would 
pay.  Suppose  in  such  a  case  the  bailiff  allows 
the  warrant  to  expire  without  making  the 
arrest  has  the  plaintiff,  being  the  party 
aggrieved,  an  action  against  the  bailifi^  and 
what,  if  BO,  are  the  damages  ?  Is  not  the 
court  the  only  party  aggrieved  or  concerned, 
as  the  party  is  ordered  to  be  committed  for 
contempt  of  court,  not  for  non-payment  to 
defendant?  Supposing  defendant  has  been 
examined  and  ordered  to  pay,  remaining  facts 
as  above,  what  then  ? 

Also,  is  the  bailiff  obliged  to  sell  goods 
taken  in  execution,  without  being  indemnified, 
when  he  does  not  call  upon  the  parties  to 
interplead,  a  third  party  having  laid  claims 
to  the  goods  taken  in  execution  ?  If  he  is 
obliged  to  sell  what  is  the  measure  of  dam- 


ages when  he  refuses  to  sell,  and  does  not 
call  upon  the  parties  to  interplead,  and  plain- 
tiff cannot  shew  a  right  to  the  goods — if  any 
damages  ? 

I  hope  you  will  excuse  the  insertion  of  so 
many  questions  in  the  above,  but  as  they  are 
questions  that  so  exceedingly  puzzle  practi- 
tioners ui  the  Division  Court  here  that 
answers  to  them  would  very  much  oblige 
Yours,  &C. 

"  OlTAWA." 

[Though  a  commitment  for  non-appearance 
to  a  judgment  summons,  is  in  a  certain  sense 
a  punishment  for  contempt  of  court,  a  bailiff  I 
is  not  thereby  relieved  from  an  action  by  a 
person  aggrieved  by  his  neglect  of  duty— 
which  may,  or  may  not,  have  the  effect  of  i 
causing  a  loss  to  the  plaintiff  Under  the  dr- 
cumstanoes  mentioned,  we  do  not  think  a 
judge  would  be  likely  to  give  moie  than  nom- 
inal damages. 

If  a  defendant  has  been  examined  and  or-  | 
dered  to  pay,  but  makes  default,  he  cannot  be 
committed  except  after  a  summons  to  shew 
cause. 

It  is  the  buliff's  duty  to  execute  the  writ 
placed  in  his  hands ;  if  a  claim  he  made  by  a 
third  party  to  the  goods  seized  he  can  prot^ 
himself  by  interpleading. .  If  he  does  not  take 
this  course,  he  must  if  he  refuses  to  sell,  be 
prepared  to  defend  an  action  at  the  suit  of  the 
plaintiff.  If  such  an  action  be  brought,  the 
plaintiff  will  nevertheless  have  to  prove  his 
case  and  shew  that  the  defendant  had  go^ 
liable  to  seizure  under  the  writ,  and  that  he 
has  sustained  damages  and  to  what  amount 
by  the  refusal  of  the  bailiff  to  act] 


Bailiff'*  $  fees  for  serving  jury  summonses— 
Service  of  subpmnas  and  affidavits  th&reof. 

To  TOB  Enrroas  or  the  Local  CoimTa*  GAZcrTf 

Gentle VEN, — From  the  facilities  you  niay 
have,  exclusive  of  your  own  opinion,  will  you 
be  pleased  to  answer  the  following  queries. 

Firstly.  Can  a  bailiff  of  a  division  court 
charge  for  the  service  of  a  summons  on  a  juror, 
exclusive  of  mileage,  if  so,  what  is  the  amount 
to  be  charged  ? 

Secondly.  In  what  part  of  the  Schedule  of 
Fees  made  by  the  judges  for  the  guidance  of 
the  division  court  ofScer  can  the  charges  for 
such  services  be  found. 

Thirdly.  Are  affidavits  of  service  of  sub- 
poenas on  witnecs  necessary,  and  can  the  same 
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be  chATged  as  costs  of  suit,  if  so,  how  many 
sffidarits  and  the  costs  of  each  would  be 
allowed  oti  one  subpoena  that  has,  say  two  to 
ten  names  thereon. 

Fourthly.  As  subpoenas  or  summonses  to 
witnesses  can  be  senred  by  both  the  plaintiff 
and  defendant,  where  is  the  law  laid  down  for 
the  affidavit  of  the  serrice  thereof. 

NOBFOLK. 

March  19,  1866. 

[The  schedule  of  bailiff's  fees  was  not  made 
bj  the  judges,  but  is  given  in  the  statute.  The 
first  item  speaks  of  the  *^  service  of  summons 
or  other  proceeding  except  subpoena  on  each 
person."  These  words  would  appear  to  in- 
clode  the  service  of  a  summons  on  a  juror, 
but  the  fee  of  7c  under  the  heading  *'not 
exceeding  |S,"  militates  against  this  construe- 
tm.  Upon  the  whole  we  think  that  an 
allowance  of  say  10&,  the  lowest  fee  for 
serriee,  might  properly  be  allowed,  and  such 
we  believe  is  the  practice  in  some  counties, 
though  not  in  all. 

Affidavits  of  service,  when  the  service  has 
been  made  by  a  bailiff,  are,  we  think,  charge- 
tble  as  costs  of  suit,  and  in'  fact  necessary  to 
show  the  amount  of  the  conduct  money  paid 
to  the  witness.  Only  one  affidavit  in  which 
ill  the  services  can  hf  sworn  to,  should,  when 
made  by  a  bailifl^  be  allowed.  If  the  service 
be  made  by  a  party  to  the  suit  we  do  not 
think  it  can  be  charged  for.— Ens.  L.  C.  G.] 


DkUwn  Courts — Attaching  and  rum-attach- 
ing CreditoTM — Priority, 
To  TBI  Editobs  of  THa  Local  Courts  Gizbttk. 
Gejctlemen, — A  person  absconded,  leaving 
UTeral  creditors  unpaid.    Attachments  were 
issued  out  of  the  Division  Court  in  which  he 
resided.     Goods  were  seized  and  placed  in 
custody  of  the  clerk  two  weeks  before  the 
sitting  of  the  court     Summons  left  at  defend- 
wt's  last  abode.     Consequently  the  cases  had 
^  lie  over  to  the  next  sitting  of  the  court 
Aboat  two  months  after  the  seizure  was  made, 
&  creditor   obtained  judgment   against   the 
^efendant  in   another  Division    Court,   and 
immediately  ordered  out  an  execution,  and  em- 
ployed a  bailiff  to  seize  the  goods  and  chattels 
in  the  clerk's  possession.     The  clerk  of  the 
^vision  Court  out  of  which  the  attachments 
issued  had  placed  some  sheep  and  cattle  under 
the  charge  of  a  farmer  for  feeding.      The 
wihff  aforesaid,  armed  with  an  execution  and 


four  or  five  men  went  to  the  farmer's  lot  and 
forcibly  drove  off  the  cattle,  sheep,  &c.  The 
same  bailiff  afterwards  went  to  the  clerk's 
office  and  attempted  to  carry  of^  forcibly  a 
buggy  belonging  to  the  same  seizure  and  said 
he  was  ordered  by  a  lawyer  to  do  so.  The 
clerk  refused  and  would  not  allow  any  goods 
to  be  taken  away,  and  was  then  threatened 
with  law  proceedings. 

Now,  can  goods  that  have  been  seized  und^r 
attachment  and  delivered  to  the  custody  of  the 
clerk  be  forcibly  taken  away  under  cover  of 
an  execution  issued  out  of  another  Division 
Court? 

Should  not  the  judgment  creditor  file  his 
claim  in  coxirt,  wait  the  issue  of  trial  and  then, 
share  pro  rata  t 

I  cannot  for  one  moment  suppose  that  the 
law  will  tolerate  such  ruffianly  proceedings  as 
I  have  before  stated,  and  will  therefore  feel 
much  obliged  by  receiving  your  opinion  upon 
the  subject 

Tour  obedient  servant,  L. 

[See  editorial  remarks  on  page  49. — Eds. 
L.  0.  G.] 

Common  School  Act  —  Payment  of  School 
Section  Auditors, 

To  THB  EnrroBS  of  thb  Local  Coubts'  Gazktte. 

DsAB  Sirs, — Is  it  lawful  to  pay  Auditors  of 
School  Section  accounts  ? 

I  was  elected  by  the  ratepayers  of  a  school 
section  for  three  consecutive  years,  as  auditor, 
recently.  I  presented  my  account  for  audit- 
ing ($6).  The  Trustees  informed  me  that  the 
School  Act  did  not  contemplate  the  payment 
of  Auditors,  and  therefore  declined  to  pay  me 
for  my  services  as  auditor.  For  the  informs, 
tion  of  the  numerous  auditors  of  school  section 
accounts  throughout  the  Province,  as  well  as 
myself^  an  answer  to  the  above  question  will 

much  oblige, 

J.  C. 

[See  editorial  remarks  on  page  49. — Eds. 

L.  C.  G.] 
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Journal  of   Social  Science,  including  the 
sessional  papers  of  the  National  Association 
for  the  promotion  of  Social  Science :  Chap- 
man &  Hall,  Picadilly,  London. 
We  have  received  the  first  three  numbers 
of  a  monthly  publication  bearing  the  above 
title,  and  under  the  editorial  management  of 
Edwin  Lancaster,  Esq.,  M.D.,  F.R.S.,  &c 
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The  objects  and  aims  of  this  periodical  are 
set  forth  in  the  introduction  as  follows :  "The 
Journal  of  Social  Scienee  has  been  started 
with  the  object  of  circulating  the  papers  read 
before  the  London  meetings  of  the  National 
Association  for  the  promotion  of  Social 
Science  and  of  supplying  original  papers  and 
various  information  on  the  subjects  embraced 
in  the  departments  of  the  Association.'*  The 
object  of  the  Association  here  referred  to,  and 
the  existence  of  which  as  yet  is  known  pro- 
Vably  to  few  in  this  country,  is  to  place  before 
the  world  in  their  most  manifold  applications 
the  great  facts  and  principles  which  have 
already  been  observed  respecting  Law,  Educa- 
tion, Political  Economy  and  Health,  and  as  fiir 
as  possible  to  advance  those  enquiries  and 
methods  of  investigation  which  shall  lead  to 
yet  further  discoveries. 

It  commences  by  laying  down  what  might, 
we  think,  be  supposed  now-a*days  to  be  the 
obvious  proposition,  that  it  is  not  lawyers 
alone  who  are  interested  in  the  principles  of 
legal  procedure,  not  schoolmasters  only  who 
need  study  the  question  of  education,  nor 
merchants  or  statesmen  who  are  alone  inter- 
ested in  political  economy,  nor  that  to  doctors 
only  should  be  confided  the  great  secrets  by 
which  health  is  maintained,  and  that  no 
member  of  a  civilised  community,  however 
low,  is  not  interested  in  understanding  and 
discussing  the  great  principles  by  which  the 
welfare  of  society  is  r^ulated. 

The  introduction  then  goes  on  to  state  that 
the  subjects  to  be  embraced  under  the  differ- 
ent heads  of  law,  education,  public  health  and 
economy  and  trade,  and  concludes  with  a 
defence  of  the  Association  from  the  objections 
raised  to  the  possible  use  or  benefit  of  discus- 
sing matters  of  social  interest  from  a  scientific 
point  of  view,  holding  that  there  are,  contrary 
to  commonly  received  opinion,  scientific  me- 
thods of  dealing  with  social  phenomena. 

The  subjects  brought  before  the  Association 
ore  discussed  by  men  fully  able  for  the  task, 
and  whilst,  as  of  course  is  to  be  expected 
in  such  matters,  much  may  be  said  that  is 
beside  the  mark,  it  is  not  possible  where 
80  many  persons  as  are  from  time  to  time 
collected  to  listen  to  the  discussions  of  this 
association  that  a  large  quantity  of  the  seeds 
of  knowledge  thus  sown  will  not  "  in  future 
uniooked  for  occasions,  bring  forth  an  abund- 
ant harvest" 

The  original  articles,  some  of  which  we 
reprint  in  our  columns,  are  most  interesting, 
treating  of  a  variety  of  subjects  of  daily 
interest  and  of  great  practical  importance,  and 
not  to  be  obtained  that  we  kn  )w  of  in  the 
same  readable  and  accessible  form  in  any  other 
place.  The  publication  does  not  conflict  with 
any  other  and  ^vill  be,  to  say  the  least,  an 
interesting  record  of  current  matters  con- 
nected with  the  subjects  embrnced  in  the 
introduction  and  the  progress  of  **  Social 
Science.*' 
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COURTS  OP  REVISION, 

A  ease  has  lately  been  decided,  which  has 
an  important  bearing  on  the  da  ties  of  mem- 
ben  of  these  Oonrts,  and  as  to  what  is  to  be 
eoDsidered  as  a  final  passing};  of  assessment 
rulls  by  Courts  of  Revision,  when  appeals 
b%ve  been  made,  and  it  may  be  useful  to 
refer  to  it  now  when  these  Courts  are  about 
to  sii.  The  case  we  allude  to  is  The  Law 
Society  of  Upper  Canada  ▼•  The  Corporation 
of  Toronto,  which  is  reported  in  25  C.  C.  Q.  B. 
199,  and  the  report  of  which  wo  shall  give 
in  exUnso  in  our  next  issue. 

The  plaintiffd  bad  for  several  years  appealed 
from  the  assessment  of  their  property  to  the 
Guartof  ReYision,  who  had  decided  a>[;ainst 
tbem,  and  from  thence  to  the  County  Court 
ja<3ge8,  who  had  reduced  it  about  one-third, 
on  the  ground  that  a  large  portion  of  their 
bttildiDg  was  occupied  by  the  three  Superior 
Courts  of  Law  and  Equity  for  the  administra- 
tion of  jastice.  In  1864,  the  tame  assessment 
being  repeated,  the  Society  again  appealed  to 
tbe  Court  of  Revision,  who  said  they  would 
^nsnlt  the  City  Solicitor,  and  that  the  plain- 
tiffs need  not  appear  again.  The  plainti^s' 
wlichor  was  told  by  the  clerk  of  tbe  Court  of 
o«moD  that  no  judgment  had  been  given, 
>A<i  fonad  none  in  the  book  where  their  deei- 
>ioDs  were  entered.  The  collector,  in  October 
o^ibatyear,  called  upon  the  plaintiffs'  secre- 
^t  who,  sapposing  all  was  right,  paid  the 
"^maieeiBed.  The  mbtake  was  not  discovered 
'^otil  the  following  year,  when  tbe  Society  cal- 


led the  attention  of  the  Corporation  to  the 
matter ;  but  being  unable  to  obtain  any  an* 
swer,  tbe  Society  brought  the  present  action 
to  recover  the  money  back,  as  having  been 
paid  under  a  mistake  of  fact 

The  question  which  the  court  was  called 
upon  to  decide  was,  whether  by  the  Assess- 
ment Act  the  plaintiffs  were  concluded  from 
denying  the  finality  of  the  assessment  roll  as 
to  their  liability  to  tbe  amount  and  value  of 
their  property  liable  to  taxation  for  the  year 
1864 ;  and  the  difficulty  arose  as  to  whether 
the  roll  could  be  considered  as  "finally 
passed," — it  being  contended  on  the  one  band 
that  the  Coart  of  Revision  had  virtually  con- 
firmed the  assessment  by  returning  tbe  roll, 
so  far  as  this  assessment  was  concerned,  un- 
altered ;  and  on  the  other  hand  that  this  ap- 
peal was  never  in  fact  adjudicated  upon  at  all, 
and  that  it  is  impossible  to  say  in  effect  that 
abstaining  from  determining  a  matter  referred 
to  them  by  an  appellant  is  a  determination  of 
the  matter.  The  judges  were  divided  on  the 
point,  but  the  majority  coincided  in  the  latter 
view,  and  held  that  the  money  paid  for  taxes 
might  be  recovered  back. 

We  have  heard  a  good  many  complaints  as 
to  the  manner  in  which  these  Courts  occa- 
sionally manage  the  matters  presented  for 
their  adjudication,  and  the  one  before  us  does 
not  show  a  very  business-like  or  even  equita- 
ble mode  of  proceeding ;  which  remarks  apply 
as  well  to  the  members  of  tbe  Corporation  in 
general,  as  to  the  Court  of  Revision,  which  in 
this  instance  entirely  neglected — and  appa- 
rently wilfully,  as  was  thought  by  one  of  tbe 
judges  of  tbe  Queen's  Bench — to  determine 
an  appeal  brought  before  them. 

The  Court  of  Revision  must  decide  upon  the 
appeal  before  it  can  be  referred  to  tbe  county 
judge.  The  appeal  to  the  latter  is  from  the 
Court  of  Revision,  not  from  the  assessment  as 
first  made ;  and  tbe  performance  of  the  duty 
of  the  former  must  necessarily  precede  any 
confirming  or  altering  of  the  roll.  The  facts 
of  this  case  went  t6  show  that  the  want  of 
determination  had  not  been  overlooked,  and 
no  explanation  of  any  kind  was  snggestpd ; 
but  the  Chief  Justice  thought  that  even  if  it 
had  arisen  from  accident  or  oversight,  no  rate- 
payer could  be  thus  deprived  of  his  appeal, 
and  at  the  samo  time  be  bound  by  the  assess- 
ment complained  against  It  might  happen, 
as  was  pointed  out  on  the  argument,  that  a 
ratepayer,  {under  such  otroumstanoes,  would 
escape  paying  anything  for  that  year;  but 
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even  if  such  a  oon«equenee  flhoald  follow,  it 
is  tbe  omisition  of  the  Ooart  of  Rension  which 
oaoses  it,  in  neither  oonfirming  nor  oorreeting 
the  roll,  eo  far  as  his  appeal  is  doneerned. 
As  to  his  fi9»es8ment,  they  hnye  done  nothing ; 
and  as  ^  him,  therefore,  they  have  not  passed 
the  roll  so  as  to  bind  him,  though  the  other 
portions  of  the  roll  may  be  held  to  be  final 
and  conelasire. 


ACT -FOR  THE  PROTECTION  OF  SHEEP. 
The  questions  put  by  our  old  and  valued 
correspondent  Mr.  Klotz  (from,  whom  by  the 
way,  we  are  always  glad  to  hear)  appear  to 
shew  that  some  proyistons  of  this  act  are 
further  instances  of  that  hasty  legislation 
which  leads  to  so  much  unnecessary  trouble 
and  litigation,^-one  brief  enactment  present- 
ing a  number  of  difBcult  questions  in  its  oon- 
struction,  which  it  might  be  thought  could 
have  been  avoided  by  a  little  care  and  fore- 
sight The  intentions  of  the  framers  of  the 
act  were  undoubtedly  good,  and  there  was 
an  evident  evil  to  be  cured,  but  it  will  be 
a  pity  if  tbe  usefulness  of  such  a  laudable 
measure  (in  its  intention)  should  be  impaired 
by  the  difficulties  which  are  said  to  impede  its 
working.  Answering  the  queries  in  our  cor- 
respondent's letter  at  all  events  this  time  is  out 
of  the  question ;  but  wo  shall  endeavour  to 
return  to  the  subject  again,  and  in  the  mean- 
time we  shall  be  glad  to  hear  from  any  of  our 
friends  who  have  had  any  experience  in  the 
working  of  the  practice,  or  in  fact  from  any 
who  have  any  suggestions  to  offer  respecting 
this  act 


SEiiEonoirs. 


MR.  O'BRIEN'S  DIVISION  COURT  ACT. 
We  publish  in  another  place  an  advertise- 
ment of  this  book.  It  is  now,  we  are 
informed,  in  the  hands  of  the  binder,  and 
will  be  ready  fur  sale  as  soon  probably  as 
this  comes  to  the  notice  of  oar  readers.  We 
anticipate  for  it  a  large  and  ready  sale.  A 
review  of  it  will  be .  given  in  our  next 
number. 


REGISTRAR'S  FEES. 
Compladnts  reach  tts  from  every  side,  as  to 
what  appear  in  tnany  Cttes  to  be  over-charges 
by  Registrars  under  the  late  Act  If  these 
Registrars  cannot  be  alktle  reasonable  in  their 
demands,  another  Act  wilt  be  necessary,  which 
may  considerably  redQoe  their  emoluments. 


NOTES  AND  CHEQUES. 

In  WiUiams  v.  Jarrdt  6  Bam.  &  Adol.  32 
it  was  held,  under  the  55  Oeo.  III.,  cap.  191, 
sec.  12,  that  as  to  stamping  a  bill,  the  date 
borne  by  the  bill  on  the  face  cf  it,  and  not  the 
date  when  it  was  actually  made,  ia  to  be  looked 
at  It  is  by  no  means  elear,  from  what  fell 
from  the  court  in  a  recent  case  of  Austin  v. 
Bunyard  6  New  Report,  202.  that  if  that 
question  had  now  to  be  decided  de  non,  it 
would  be  decided  in  accordance  with  WiUiams 
V.  Jarretl;  because,  as  observed  by  Cockbom, 
C.  J.,  wtien  vou  see  that  the  two  dntes,  the 
date  when  the  itistruttient  was  iesued,  and  tbe 
date  on  tbe  face  of  it — that  is,  when  a  hill  is 
dated,  say  in  July,  and  was  made,  in  fact,  id 
time — are  not  cotemporaneous,  it  is  impoK*i- 
ble  to  avoid  the  inference  that  the  intention 
was  to  avoid  tbe  higher  duty,  which  would  be 
contrary  to  the  policy  of  the  Stamp  Act. 
Ilowever,  in  Austin  v.  nunyctrd,  the  author! tj 
of  Williams  v.  JarrtU  was  held  to  be  binding, 
especially,  as  observed  by  tbe  court,  that  tbev 
were  not  sitting  in  error. 

In  Austin  v.  Bunyard,  a  cheque  was  issaed 
in  these  terms :  "  No.  — ,  Cbeapside,  London, 
22nd  July,  1864.  The  London,  Birmingham 
and  South  Staffordshire  Bank,  Limited.  Pay 
Mr.  Garrett  or  bearer  £350."  This  was 
signed  by  the  defendant  and  endorsed  by  Mr. 
Garrett.  The  cheque  was,  in  fact,  made  on 
the  22od  June,  1864,  and  then  handed  to  Mr. 
Garrett.  It  came  to  the  hands  of  tlie  plaintiff 
as  a  bond  fide  and  convenient  holder  for  value, 
without  any  notice  of  its  being  post-dated. 
It  was  duly  presented  on  the  23rd  July,  and 
dishonoured ;  and  the  plaintiff  thereupon 
brought  his  actiim  against  the  maker  of  tbe 
cheque,  the  defondant.  Tbe  ebeqoe  bore  only 
a  penny  stamp ;  and  at  the  trial  it  was  ob- 
jected that  it  cuuld  not  be  admitted  in  eri- 
denoe,  as  it  was  in  effect  a  bill  at  one  mont4}, 
and  ought,  under  the  17  A  18  Vic.  cap.  83,  to 
have  biime  a  four^shiliing  stamp.  Nonsoit  on 
that  gnmitd,  with  Jeave  la  the  planitiff  t<»  set 
anide  the  nonsuit,  and  enter  verdict  for  plain- 
tiff. A  rule  nisi  having  been  obtained  fur 
that  purpose,  ft  now  oame  on  before  the  foil 
court  as  to  making  the  rule  abeokite.  Co  tbe 
part  of  tbe  defendant  iciMM  aigued  that  this 
was  not  a  cheque  ^payable  en  demand,  being 
post-dated ;  but  it  was  in  fact  an  iniand  bill 
of  exchange  at  a  month's  date.  If  it  wa?  so, 
it  was  clear  itcoald  <iot  be  received  in  evi- 
dence, as  not  bearing  the  f>roper  stamp.  On 
the  plaintiff's  part,  WUUams  v.  Jtmrett,  and 
tde  first  section  of  21  &  22  Vic.  cap.  20  (which 
makes  all  drafts  or  orders  payable  on  dem  ind 
chargeable  with  a  peony  stamp)  were  relied 
on  ;  and  it  was  said!  that  this  cheque,  beia^ 
on  the  face  of  it  dated  tbe  22nd  July,  that 
must  be  taken  to  be  the  date,  and  ii  was  a 
draft  payable  on  demand,  at  least  in  the  hands 
of  an  innocent  holder;  and  so  the- court  held, 
upon  the  autheriiy  -of  JPilUAms  ▼.  JarretL  We 
have  already  iM)Cioed  that  judges  in  deliteriog 
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their  JQdg^eiita  ezpi^BQflv  stated  thai  they 
deetdcid  on  the  aothority  of  WUliams  v.  JarreU, 
and  expreeeed,  or  at  least  intimated  doohts, 
whether  that  ease  waa  rightly  decided.  The 
point,  therefore,  aa  to  whathar  a  note  aetnally 
post-dated,  hot  appearing  on  the  face  of  it  to 
be  correctly  dated,  shall  be  treated  as  of  the 
date  appearing  on  the  faoe  of  it,  does  not  seem 
to  be  free  from  donbl,  should  the  matter  eome 
before  a  eoort  of  appeal.  At  the  sapie  time, 
the  injuatiee  of  aUqwing  a  defendaot,  in  such 
a  case  as  that  of  Austin  ▼.  Bunyard,  himself  a 
party  to  post-dating  a  bill,  to  set  up  the  post- 
dating as  a  defence  against  an  innocent  holder, 
would  be  so  glaring  that  we  sboald  doabt 
whether  a  court  of  law  even  wonld  permit  it ; 
and  we  feel  scarcely  any  doubt  that  a  ooqrt  of 
equity  woald  restrain  a  defendant  from  using 
such  defence  in  an  action.  And  here  we  may, 
not  aeelessly  perhaps,  explain  to  our  commer- 
cial readers  rery  shortly,  that  which  appears 
at  firea  sight  an  anomaly,  via.,  that  a  court  of 
law  sboHiTd  decide  one  way,  and  a  court  of 
equity  the  opposite,  upon  the  very  same  mat- 
ters. The  principle  of  that  contradiction,  or 
apparent  contradiction  of  jorisdicUon,  St  this : 
a  Goart  of  law  is  bound  .to  decide  upon  the  dry 
aad  positite  law.  If,  iber«farc,  a  Ojoort  of  law 
were  to  decide  that  in  such  a  case  as  Austin 
V.  Bunyard^  a  note  is  to  be  b^ld  as  dated,  not 
of  the  date  on  the  face  of  it,  but  as  a  note 
dated  of  the  date  of  its  making,  it  could  have 
no  alternative  but  to  decide  fi>r  the  defendant 
Bat  a.oourt  of  equity  .baa  a  jurisdiction  over 
the  oopacience  of  the  .parties ;  and  if  it  come 
10  the  oonclosion,  >as.we  think  it  wonld,  that 
for  a  person  to  post-date  a  cheque  for  his  own 
convenience,  or  for  the  purpose  of  defrauding 
the  revenue,  and  then  to  set  np  that  fraud  as 
a  deleooe  in  an  action  by  an  innocent  holder 
Igainat  the  a4mi9ai(«  of  the  note  in  evidence, 
was  a  frand  or  ineauitable  transaction:  it 
would  restrain,  not  the  court  of  law  from  ex- 
ercising its  own  proper  jurisdiction,  but  the 
frandn^nt  defendant  from  presenting  to  the 
court  of  law  a  fraudulent  deifenee. 

On  the  sutgeet  of  bills,  we  notioe  another 
case  seeaotly  decided— t?A«NMM  ▼.  OOkriil, 
6  New  Rep.  237 — ^in  which  the  point  w^, 
whether,  where. a  nromissorj^  note  is  signed 
bj  the  maker  witnout  the  jurisdiction,  but 
delivered  by  the  maker's  agent  within  the 
joriadietion  of  the  court,  the  eanse  ef  action 
artsea  at  the  pjboe  of  delivery,  or  at  the  place 
of  the  making  of  the  note.  Jn  that  case  the 
defendant  waa,  jointly  and  severally  with  his 
brother,  indebted  to  the  Union  Bank  of  London. 
The  defendant  resided,  at  Florence,  his  brother 
in  London.  It  was  agreed  that  the  defendant's 
brother  should  pay  olT  the  debt,  except  £600, 
md  that  the  defendant  ahould  join  with  his 
brother  in  two  promissory  notes,  to  pay  off 
that  bnlapee.  Accordingly,  two  notes  were 
made,  signed  by  the  defendant  at  Florence, 
and  sent  by  him  to  his  brother  in  London ; 
and  the  brother  deposited  them  with  the  bank. 
In  an  action  brooght  on  the  notes  against  the 
deleadant,  it  w#a  eojatended  on  the  part  of  the 
defendant,  that  the  proceedin;;B  should  be  set 


aside  as  irregular,  on  the  ground  that  the 
cause  of  aetidn  did  not  arise  within  the  juris- 
diction. But  the  court  held  that  the  cause  of 
action  arose  where  the  notes  were  delivered; 
Martin,  3.|  flaid,  "  The  question  is,  was  the 
contract  in  Florence  or  in  London  ?.  I  am  of 
opinion  that  no  contract  arose  at  all,  till  the 
note  was  handed  dver  to  the  bank "  (and  he 
referred  to  Cox  v.  IVov,  h  Barn,  k  Aid.  474)  ; 
and  Bran  well,  B«,  said,  '*  There  is  no  pretence 
whaterer  for  eaying  that  any  interest  passed 
till  the  note  was  handed  over  to  the  bank.  The 
cause  of  action  arose,  therefore,  in  England." 
In  another  cnA^-^MdccaU  v.  Tat/lor,  6  New 
Rep.  207 — an  instrument  was  made  in  this 
form  :-^*'  4  months  after  date,  pay  to  niy  order 
the  sum  of  £300  value  received.  To  Captain 
Taylor,  ship  'Jasper,'  11  Oreat  St.  Helens, 
London." — The  instrument  was  accepted  by 
W.  Taylor,  the  captain  of  the  "  J^er."  It 
was  .held  that  this  was  neither  a  bill,  because 
there  was  no  drawer's  name  to  it,  nor  a  note, 
because  it  did  not  promise  to  pay  any  one :  it 
was  an  inchoate  instrument,  capable  of  being, 
but  not  in  fact,  perfected,  aad.  thai  no  action 
could  be  eustained  upon  iL  —  Banker's 
Magazine, 


MAQISTBATBS,  JITTinciPAL, 
INSOLVENCY,  A;  SCHOOL  LAW. 


NOTES  OF  .NEW  PSCI8I0N3  AND  LEADING 
CASES. 
PAW|IBaOKK»S~rC..8.  G.  QB.  61 — Beld,  that 
a  convietien  under  the  Pavrobrpker's  Act,  Coosol . 
Stat.  0.  eh.  61,  for  ueglictiiig  to  bav^  asign  over 
the  door»  at  directed  by  the  seventh  section,  was 
not  sustained  by  evidence  of  one  transaction 
slone ;  for  the  penalty  attaches  only  on  per- 
sons **  exercising  the  trade  of  a  pawnbroker." — 
The  Queen  v.  Andreve,  25  U.  C.  Q.  B.  196. 


Iiisoiviiir  Act,   1S64,  sio.  .8,  sub  sic.  4— 

UWUST  PBanRMOI^AHTIQI^PATin  DiLivsaT. — 
8.  on  the  26th  of  November,  1864,  agreed  to  de- 
liver certain  timber  to  the  j)laintiir,  at  T.,  in  the 
State  of  New  York,  in  May,  June,  July,  and  Au. 
gust,;]  866,  |1, 600  payable  down,  the  same  sum  on 
the  15th  of  January,  1st  March,  and  Ist  April, 
1865,  and  tbebalanceon  delivery  atT.  On  the  14th 
of  December  following  be  assigned  the  timber  to 
L.  as  security  for  certain  advancee  in  goods  which 
L.  agreed  to  make  to  enable  him  to  get  it  out, 
and  on  the  27th  of  February,  1865,  formally 
delivered  it  to  L*s  sea,  who  after  consulting  with 
8.  wrote  to  the  plaintiff  that  S.  desired  to  deliver 
the  timber  to  the  plaintiff,  but  was  in  diffionltj  : 
that  some  of  his  creditors  refused  to  wait  until  he 
could  complete  his  contract,  and  bad  oommenoed 
actions. — and  recommending  that  the  plnintiff 
should    antioipsta    their    actions  by  taking    a 
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deliTerj  before  the j  ooald  ioterfere.  On  the  1 1  th 
of  March  the  plaintiff  aooordingly'paid  L*t  olaim, 
and  toolc  a  deliTery.  On  the  8rd  of  Maroh  L. 
had  senred  a  writ  on  8..  telling  him  it  was  to 
secare  precedence:  an  execution  was  obtained 
in  this  snit,  under  which  the  sheriff  seised.  On 
the  1 4th  of  Aprilp  S.  made  an  assignment  nnder 
the  Insolvent  Act  of  1864  to  the  defendant  He 
admitted  that  he  was- insolvent 'on  the  llth  of 
March,  and  long  previons,  thongh  he  said  he  did 
not  then  know  it,  and  had  not  informed  the 
plaintiff  of  it. 

SembU,  that  these  facts  shewed  the  deliTexy  to 
the  plaintiff  to  be  a  transfer  by  S.  "  in  contem- 
plation of  insolTsncy,"  the  effect  of  which  was 
to  giro  him  *'  an  nnjast  preference  over  the  other 
creditors,''  and  that  it  was  therefore  Toid  under 
sec.  8,  Bttb-sec.  4  of  the  InsoWent  Act  1864 ; — 
and  the  jury  having  found  for  the  plaintiff,  ^ 
new  trial  was  granted,  with  costs  to  abide  the 
event.  ^  Adams  v.  McCaU,  25  U.  0.  Q.  B. 
219. 


Action  on  PBOMissoftT  mots— Principal  and 

SUftETT — RlUASB    UNDER   '*  InSOLVBNT    AOT*' — 

pLSADiNQ. — Quarts  as  to  the  right  of  a  creditor 
under  a  composition  deed,  either  under  the  In* 
solvent  Act  or  otherwise,  to  give  a  general 
release  and  subscribe  for  a  particular  sum, 
as  being  apparently  his  whole  claim  against  the 
debtor,  and  afterwards  to  advance  other  demands 
as  not  having  been  included  in  this  discharge 
and  as  still  enforceable  against  the  debtor. 

SembUf  that  this  would  be  a  contravention  of 
the  policy  and  provisions  of  the  Insolvent  Act, 
and  also  of  private  composition  deeds,  as  being, 
in  the  absence  of  its  recognition  by  the  other 
creditors  as  well  as  by  the  debtor,  a  fraud  upon 
them.^Fowler  v.  Perrin  tt  aL,  16  U.  C.  C<  P. 
268. 


Insolvint  Act — GoNrLiCTiNo  Assiqnmbnts.— 
One  of  two  parties  a  few  days  before  a  writ  of 
attachment  against  both  under  the  Act  of  1864 
had  issobd,  assigned  his  estate  for  the  benefit 
of  his  oreditors-^—iTeZJ,  void  as  against  the  offi. 
oial  assignee.-'  Wiltim  v.  SUvMon^  12  U.  G.  Chan. 
B.  28a. 


Constitutional  Law. — Monicipal  Corpora- 
tions.— The  legislature  has  not  power  to  compel 
a  municipal  corporation  to  submit  its  disputes 
with  private  persons  to  arbitration. — Baldwin  v. 
The  Mayor,  ^c,  of  Sew  York,  (U.  S.  Bep. 
N.  Y.  Trantcript.) 


SIMPLE  COKTBACTS  A;  APPAIES 
OP  EVERY  DAY  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  LEADINQ 
GASES. 
Warbhousb  Bbobipts. — Per  Draper,  C.  J., 
*<  The  facts  elicited  in  this  ease  shew  what  com- 
plications may  arise  from  the  system  of  ware- 
housing and  the  dealiugs  connected  therewith, 
especially  where  the  warehouseman  being  owner 
gives  receipts  either  for  wheat  which  he  has  not 
got,  or  disposes  of  wheat  for  which  he  has  al- 
ready given  receipts  to  purchasers,  in  fraud  of 
them  or  of  those  to  whom  he  professes  to  make 
a  subsequent  disposition  of  the  same  grain.  The 
liability  to  prosecution  for  a  misdemeanour  will 
hardly  prevent  such  a  ftraud ;  at  least  it  is  to  be 
feared  it  has  not  done  so  in  this  case.** — Clarkt 
T.  Wntem  AMturanee  Co,,  25  U.  C.  Q.  B.  218. 


FlZTlTBBS— EZBOUTIOH — DiSTRBSS  BOB  BBST— 

Landlobd  and  tbhant. — Although  the  rule  of 
law  Is  clear  that  goods  seised  by  the  aheriir  csa- 
not  be  distrained  in  his  custody,  still  such  goods 
must  be  removed  within  a  reasonable  time  after 
the  sale,  in  order  to  protect  the  rights  of  the 
purchaser  against  a  distress  for  rent. 

In  this  case  the  seiinre  took  plaoe  on  the  20Uk 
October,  and  the  sale  to  plaintiffs  on  the  6tb 
December  following,  but  in  consequenje  of  an 
attachment  from  the  Insolvent  Court,  a  claim 
for  taxes,  and  defendant's  clum  for  rent,  the 
sheriff  was  uot  in  a  position  to  give  plaintiffB 
possession  before  27th  December,  when  be  noti- 
fied them  that  they  might  remove  the  goods. 
Plaintiffs  did  not,  however,  eommenoe  to  remoTe 
them  before  the  5th  of  January,  on  which  day 
defendants  put  in  or  threatened  to  put  in  a  dis- 
tress for  rent,  whieh  had  aeerued  on  the  1st  De- 
cember previously,  and  after  the  seisnre  of  the 
goods. 

ffeld,  A.  Wilson,  J.,  dubUante,  that  the  goodi 
had  not  been  removed  within  a  reasonable  time 
either  after  the  sale  or  after  notioe  to  plaintiSi 
to  remove  them,  and  that  they  were  liable  to 
defendant's  distress  for  rent. 

The  rule  respecting  trade  fixtures,  as  between 
landlord  and  tenant,  is,  that  all  such  as  can  be 
removed  without  materially  ii^Juring  the  build- 
ing may  be  removed  by  the  tenant,  and  that 
what  is  so  removable  is  liable  to  sale  under  an 
execution  against  him. 

In  this  case  it  appeared  that  the  exeeatioo 
debtor  had  leased  from  defendant  certain  pre- 
mises, in  which  were  an  engine  and  boiler,  to  be 
left  by  him  in  repair  on  the  determination  of  hii 
lease ;  that  finding  both  unfit  for  his  purposes, 
a  larger  cylinder  was  put  into  (he  engine  with 
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defendant's  oonaent  and  partly  at  her  expense, 
which  on  being  broken  was  replaced  bj  another 
at  the  tenant's  expense,  as  also  a  shaft,  crank, 
flj-wbeeU  eonneetinc-rod,  slides,  &o.,  with  a 
different  kind  of  engine-pump.  A  new  boiler, 
also,  instead  of  the  old  one,  was  put  into  the 
premises  bj  the  tenant,  and  was  by  brick- work 
attached  to  the  freehold:  it  was,  also,  remoTable. 
All  the  additions  made  by  the  tenant  had  been 
90  made  for  the  purposes  of  his  trade,  and  though 
attached  to  the  freehold  could  be  rem  ore  d  with 
little  injury  thereto,  the  machinery  being  admit- 
ted by  holes  idade  in  the  walls  and  the  shafting 
attached  to  the  building.  There  were,  also, 
certain  drying  presses.  Tats  and  cocks  in  the 
building,  and  all  were  placed  upon  a  temporary 
flooring  supported  on  scantling  and  trestle-work 
not  let  into  the  walls  or  ground :  the  partitions 
of  the  building  were  of  wood. 

Hddf  that  the  engine  in  its  entire  state  be- 
longed to  the  defendant,  as  part  of  the  freehold, 
and  was  not  liable  to  seizure  under  execution ; 
but  that  the  temporary  floors,  scantling,  parti- 
tions, preeses,  shafting,  other  than  bad  been 
before  in  the  building,  Tats  and  cocks,  were  all 
trade  fixtures,  and  so  liable  to  seizure  under 
execution. — Uu^hu  et  al.  t.  Towert,  16  U.  C. 
C.  P.  287. 


B.   W.    Co. — IirJUBT   BT    FiBB— LiKITATIOll — 

C.  S.  C.  CH.  66,  BBO.  88. — In  an  action  against 
a  Railway  Company  for  so  negligently  managing 
a  fire  which  had  begun  upon  their  track  that  it 
exikended  to  the  plaintiff's  land  adjoining— £r«M, 
that  "  The  Railway  Act,*'  sec.  88,  limiting  suits 
to  six  months  after  the  damage  sustained,  did 
Dot  apply,  the  injury  charged  being  at  common 
law,  by  one  proprietor  of  land  against  another, 
independent  of  any  user  of  the  railway. — Prm- 
dergOMt  ▼.  G.  T.  B.  Co.,  26  U.  C.  Q  B.  198. 

Act  supBassDixa  lbqal  bbmbdt. — An  act  of 
Assembly  which  proTides  a  remedy  for  an  iojary 
to  private  rights  does  not  supersede  the  existing 
legal  remedy,  unless  it  giyes  an  adequate  and 
effectiTC  means  of  redress. 

The  Mill-dam  Act,  in  taking  away  the  trial  by 
jory,  is  unconstitutional. — Rhinet  t.  Raught  (U. 
8.  Rep.     Legal  InUlUgmeer.) 

Statutb  or  Frauds,  sbo.  17 — Contbaot  ib 
wBinao  —  Subsbqubnt  parol  tariatioh.  — 
A.  subsequent  parol  Tariation  of  a  contract  in 
wriUog  for  the  sale  of  goods  under  the  1 7th  sec- 
tion of  the  Statute  of  Frauds  is  wholly  Toid  and 
does  not  rescind  the  original  contract  which  may 
be  sued  upon  notwithstanding. — yoble  r.  Ward, 
14  W.  B.  897. 


CoHTRIBUTORT  BBOLIOKNCB — LlATmO  HOBSB 

ABD  CART  UBATTBBDBD.  — The  plaintiff's  horss 
and  cart  were  standing  at  his  shop-door  uu'it- 
tended,  and  close  behind  them  were  drawn  up 
the  defendants'  horse  and  cart,  also  unattended. 
The  defendants'  cart  came  into  collision  with  the 
plaintiff's  cart,  and  the  plaintiff's  horse  broke 
through  his  shop-window. 

Seld,  that  there  was  eridence  of  contributory 
negligence  on  the  part  of  the  plaintiff,  which  the 
judge  was  bound  to  lesTe  to  the  jury. —  Walton 
T.  TAe  London,  Brighton  and  South  Coatt  Railway 
Co.,  14  W.  B.  896. 

Ibfabt  —  Nbcbssabibs.^-Iu  the  absence  of 
special  circumstances  to  make  them  so,  cigars 
and  tobacco  cannot  be  necessaries  for  an  infant. 
^Bryant  t.  Riehardton,  14  W.  B.  401. 

CoPTBiOHT— Ibtbibobk  kbt. — Cupyrigh t  may 
exist  in  a  compilation.  The  publisher  of  a  work 
may  not  use  the  information  published  by  another 
person  to  sare  himself  trouble  and  expenne,  even 
when  that  information  is  accessible  to  all. — Kelfy 
▼.  Morris,  14  W.  B.  496. 


Will  wrjttbh  partly  ib  ibk  abd  pabtlt  in 
PBBOiL— Probatb  or— Ibtbbtiob— Appbakanob 
or  boouxbbt^Ibdorbbkbbt  or  bbtblopb— Co- 
DioiL.— Where  a  will  seemed  to  have  been  first 
written  in  pencil  and  afterwards  traced  with  ink, 
but  not  completely,  words  in  some  cases  being 
written  in  ink  above,  and  apparently  in  substi- 
tution for,  the  pencil  writing,  and  in  other  parts 
the  pencil  writing  standing  alone. 

The  court  declined  to  inclade  the  pencil  writ- 
ing in  the  grant  of  probate  of  the  will. 

The  faot  that  a  will  is  found  with  a  codicil  in 
an  envelope  indorsed  as  containing  the  codicil 
only  will  not  raise  any  presumption  that  the  will 
was  not  meant  to  take  effect. — Re  Bellamy,  14 
W.  B.  501. 


XJFPEB  CANADA  BEPOBT8. 


QUEEN'S  BENCH. 


(Reperied  &y  C.  RoBUiOV,  Jtaq, ,  Q.  C,  RtporUr  to  th%  Cb«r<.) 

Warbb  Y.  Coultbb. 
Taaou^Nonrraid»d  londt— 37  Fie.  e%.  IS. 

A  lot  of  Uuid  Mng  la  arrear  Ibr  taxea  fbr  fix  y««n  np  to 
1869  tncluilTO,  during  which  it  had  been  M«eueit  •■ 
**  noa-rMkl«nt*'  Und,  wu  duly  roturued  In  1865,  uo<'«rr 
27  Vic.  ch.  19,  M  oecnptod  by  tbo  pUladS,  who  had  b«»- 
come  lanant  of  it  on  tho  1ft  of  April  of  that  yaar.  Th-M 
tazoa  wen  placed  apon  tha  eoUactor'a  roll,  and  in  ordar 
to  ntiikfy  tham  he  aeixed  tba  plaintiff 'i  goodi  upon 
another  M  in  the  aame  township. 

Bdd,  that  tnoh  aaiiare  wa^  aaauthoriiad. 

[Q  D.,  H.  T.,  1806.] 


70— VoL  II.] 


LOCAL  COURTS*  &  MUNICIPAL  GAZBTTE. 


[May,  1866. 


Replevin,  for  goods  tsken  upon  the  lot  of 
land  on  vbiob  the  plaintiff  resided  in  cionoeseioa 
**B*'  of  tbe  Tovnehfp  of  Etobieoeke,  in  tb< 
County  of  York. 

Avowry — ^Tbat  tbe  inhabiUnts  for  the  iifne 
being  of  tbe  Township  of  Etobicoke,  in  the 
County  of  York,  one  of  tbe  United  Conn  ties  of 
York  and  Peel,  are  and  have  been  before  and 
since  the  year  1863  a  body  corporate,  haying 
through  the  connoil  thereof  for  e^ch  year 
authority  by  lavr  to  impoee  takes  on  land  sitnatA 
in  the  said  township :  that  all  that  part  of  lot 
number  21  in  oonoession  **  C"  of  the  said  town- 
ship, lying  west  of  Soarlett*s  Road,  is  and  was 
before  and  since  the  year  1868  a  parcel  of  land 
situate  therein,  patented  by  the  Crown,  subje- > 
to  mnnicipal  Mid  other  taxes:  that  during  the 
years  1854,  1866. 1866,  1867, 1868  and  1869  the 
said  parcel  of  land  was  duly  assessed,  and  the 
corporation  of  the  township  of  Etobicoke,  by 
the  council  thereof  for  tbe  said  years  respect- 
ively, by  by-laws  in  that  behalf  duly  imposed 
on  the  said  prrcel  of  land  certain  taxes  for  each 
of  the  said  years :  that  none  of  the  said  taxes 
ou  or  in  behalf  of  said  parcel  of  land  were  ever 
}iaid:  that  the  arrears  of  said  foxes  on  said 
parcel  of  land,  together  with  county  rates  accord- 
ing to  the  statute  in  that  behalf  duly  imposed, 
and  ten  per  cent,  on  arrears  added  by  the 
county  treasurer  as  faereinafter  mentioned, 
according  to  the  proTisions  of  the  said  statute, 
in  the  aggregate  made  a  large  sum  of  money^- 
to  wit,  $182  68 :  that  during  each  and  all  of  the 
years  aforesaid  the  said  parcel  of  land  was  un- 
occupied, and  ddly  assessed  as  land  of  a  *'  ton- 
resident  :"  that  when  tbe  acsessment  roll  of  said 
township  for  each  of  the  said  years  had  been 
fioally  revised  and  corrected  according  to  the 
provisions  of  the  said  statute,  tbe  clerk  of  the 
said  township  did  Witbont  diolay  in  eaeb  of  the 
said  years  transmit  to  the  oonnty  olerk  a  oertl- 
fied  copy  thereof,  shewing  the  said  parcel  of  land 
assessed  as  aforesaid,  and  did  also  in  each  of 
said  years  duly  transmit  to  the  county  treasdrer 
a  certified  copy  of  the  collector's  rollt  of  said 
township  for  each  of  said  years  respectively,  as 
far  as  the  same  related  to  the  lands  of  **  non- 
residents:" that  the*  said  county  treasurer  in 
each  of  the  said  years  kept  books,  in  which  he 
duly  entered  under  the  heading  of  every  local 
^municipality,  (including  the  said  township  of 
Etobicoke)  in  the  United  Counties  aforesaid,  all 
the  lands  in  the  municipality  (including  said 
parcel  of  land)  and  on  which  it  appeared  from 
the  returns  made  to  him  by  the  clerk  that  there 
were  any  Uxes  unpaid,  and  the  amounts  so  due, 
au<i  did  on  the  first  day  of  May  in  each  and 
every  of  the  said  years  duly  complete  and  bal- 
ance his  books,  by  entering  against  every  parcel 
i>f  land  the  arrears,  if  any,  due  at  the  last 
settlement,  and  the  taxes  of  the  preceding  year 
which  remained  unpaid,  and.  ascertained  and 
entered  therein  the  total  amonnt  of  arrears 
ch;irgeHble  upon  the  land  at  that  date:  that 
thereupon  the  collection  of  the  said  arrears  of 
t.xes  belonged  to  the  treasurer  of  the  said 
United  Counties  alone,  subject  to  the  provisions 
hereinafter  mentioned:  that  the  said  last  men- 
tioned treasurer  afterwards,  according  to  tbe 
provisions  of  the  said  statute,  duly  added  to  said 
nrrears  ten  per  cent,  on  the  amount  thereof: 
that  the  said  arrears  for  more  than  five  years  | 


thereafter  remained  wholly  anpud  and  oosatio. 
fied:    that  the  treasurer  of  tbe  said   United 
CoontieB  afterwards,  during  the  montli  of  Janu- 
ary. 1 86-),  and  after  the  poaslag-  at  the  stotnts 
27  Vic.  «fa.  19,  fomUhad  to  the  alark  of  the 
township  of  Etobicoke  a  list  of  all   tbe  lands 
patented  or  describe^  for  patent  in  the  townsLip 
of  Etobicoke,  indilding  the  said  paroel  of  land, 
in  respect  of   which  any  tiaxei  had   been  is 
arrearo  for  five  yeafi  preMdiag  the  asid  1st  day 
of  January :  that  the  clerk  of  the  said  township 
of  Etobicoke  afterwards  delivered  to  the  assessor 
of  the  said  township  for  the  year  1865,  assooa 
as  the  said  assessor  was  appointed,  a  copy  of  the 
■aid  list:  that  therenpoa  it  beaaai%  aad  was  tbe 
duty  of  the  said  assessor  to  ascertain  if  any  of  the 
lots  or  parcels  of  land  contained  in  the  said  Ii«t 
were  occupied,  and  to  notify  tbe  oceapants  sod 
the  owners  thereof,  if  knowtt,  of  tbe  amoant  of 
taxeedue  on  each  such  lot  or  pareel  of  Land,  and 
enter  in  a  column  (reserved  for  that  purpose)  the 
words  "occupied  and  parties  notified,"  or  *'Dot 
occupied  and  parties  notified"  (as  the  ease  might 
be) :  that  the  said  pilsintiff  waa  before  and  at 
the  time  of  the  delivery  of  the  aaid  list  to  the 
said  assessor  ocenpant  of  the  paroel  of  hod 
aforesaid :  that  the  said  assessor  afte  wards,  sod 
before  the  return  of  the  said  list  as  hereinafter 
mentioned,  ascertained  tbe  fact  that  the  plaintiff 
was  ocenpant  of  said  paroel  of  land  as  before 
mentioned,  and  duly  asaessed  him  aa  auch :  that 
the  said  assessor  afterwards  duly  notified  tbe 
plaintiff   so    being    such    occupant,    and  also 
notified  the  owner  of  said  parcel  of  land  of  the 
amonnt  of  taxes  due  thereoD,  and  entered  in  tbe 
column   (reserved  for  the  purpoae^  the  words 
**  occupied  and  parties  notified'* :  that  the  said 
list  containing  said  parcel  of  land   was  duly 
signed  by  the  said  assessor,  md  attaohed  thereto 
was  a  oertiffcMe,  signed  by  the  said  ataeasor  and 
i^rified  by  oath,  in  the  fomt  required  by  said  last 
mentioned  statute :  that  said  list  so  signed  and 
verified  was  afterwards,    with  the  assessment 
rolls  of  said  township  for  iht  year  1866«  by  the 
said  assessor  duly  retamed  te  die  elerk  of  the 
said  towoahip  :  that  the  derk  of  the  said  tows-    I 
ship  afterwsrds  examined  the  roll  returned  to 
him  as  aforesaid,  and  ascertained  that  the  eai'i    , 
parcel   of  land  embraced  in   the  said  list  )a^ 
received  by  him  from  tbe  treasurer  of  the  United 
Counties  of  York  and  Peel  waa  entered  upon  the    i 
roll  for  the  said  year  1865  as  then  occupied : 
that   the  said  clerk  sifterwards,  to  wit,  on  or 
before  the  15th  of  May,   1865,  fterolabed  to  the    i 
said  treasurer  a  list  of  the  oeveral  lands,  indod-    | 
ing  said   parcel    of   land,    appearing   on   the 
assessment  roll   to   have   become  occnpied  as 
aforesaid,  and  the  said  treasurer  afterwards,  to 
wit.  on  or  before  tbe  1st  of  July,  1866,  returned 
to  the  clerk  of  tbe  said  township  an  account  of 
all  arrears  of  taxes    due  in  respect  of  8Q<^b 
occupied  lands,    including  the  said    parcel  of 
land  :  that  during  the  year  1865  defendant  was 
the  duly  appointed  collector  of  taxes  in  and  for 
word  No.  8  of  the  said  township  of  Etobicoke. 
in  which  ward  said  parcel  of  land  is  situate :  that 
tbe  clet-k  of  the  said  township   afterwards,  in 
making  out  the  collector's  roll  of  the  said  town- 
ship for  the  said  year  1865,  duly  added  and  in- 
cluded tie  arrears  of  taxes  aforesaid  in  respect 
of  said  parcel  of  land,  to  wit.   $182  63,  to  tbe 
taxes  assessed  against  the  same  for  the  year 
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ItU^G,  aod  duly  deliTered  the  Mid  roll  with  the 
addition  aforewiid  to  the  defeDdani  as  such  ool- 
lector  aforetaid,  and  thereupan  it  beoame  and 
was  the  datj  of  dafandaat'as  saeh  ooUaetor  to 
eoll^et  iach  arreava  in  the  lame  manner  and 
f abject  to  the  same  eonditiona  as  all  other  taxes 
entered  upon  the  eolieetor's  roll  for  said  last 
mentioned  jear :  that  thereupon  defendant,  so 
being  eneh  eolleetor,  proceeded  to  oolleot  the 
said  arrears  of  taxes,  and  for  that  purpose 
called  at  least  onoe  on  the  plaintiff  (being  the 
person  taxed)  al  his  nsoal  reaidenee  in  the  said 
townehip,  and  demanded  payment  from  the 
plaintiff  of  said  arrears  of  taxes,  and  that  the 
plaintiff  negleeted  to  pay  snoh  arrears  of  taxes 
for  the  spaee  of  more  than  fourteen  days  after 
sneh  demand — ^whereopon  the  defendant,  so 
being  sueh  oollector  as  aforesaid  and  the  proper 
officer  in  that  behalf,  seised  and  took  at  the  said 
township  of  BtobieolEe  the  goods  and  chattels  in 
the  said  declaration  mentioned,  being  the  goods 
and  chattels  of  the  plaintiff  (being  the  person 
who  ought  to  pay  the  said  arrears  of  taxes  as 
therein  mentioned),  and  being  goods  and  chat- 
tels at  the  time  in  pluotiff's  possession  in  said 
township  of  Stobieoke,  and.  detained  the  same 
for  a  distress  for  the  arrears  of  said  taxes,  as 
he  lawfully  might  for  the  causes  aforsaid. 

PI^A  to  the  avowry — ^Tbat  the  plaintiff  never 
WAS  the  occupant  or  tenant  of  that  part  of  lot 
Ko.  21  in  eoncessioB  C  of  the  township  of 
Etobicoke,  in  the  said  avowry  mentioned,  or  in 
SDj  way  intt  rested  therein,  until  the  Ist  of 
April,  1866,  after  all  the  arrears  of  taxes  in  the 
said  plea  mentioned  had  accrued  due :  that  he, 
the  said  plaintiff,  although  in  possession  of  and 
cuUivAting  the  said  lot  as  a  tenant  before  and  at 
the  time  of  the  delivery  of  the  list  in  said 
avowry  mentioned  to  the  assessor,  aad  thence 
up  to  and  at  the  time  of  said  seisure,  under  a 
leaee  from  one  Marianne  Arnold,  the  owner 
ther<M>f,  to  him  the  said  plaintiff  exeeuted  on  the 
said  l9t  <!ny  of  April,  1866,  had  never  lived  or 
resiilefl  thereon,  but  upon  lot  No.  21,  in  oooees- 
sion  B  nt  the  said  township  of  Etobieoke ;  and 
thai  the  goods  in  the  declaration  ond  in  the  said 
avowry  mentioned  were  seised  for  snob  arrears, 
not  upon  the  said  lot  No.  21  In  ooneemon  C,  in 
ref  pect  of  which  the  said  taxes  aoorued  due,  but 
apon  the  eaid  lot  No.  21  in  concession  B,  on 
which  the  said  plaintiff  was  resident  at  the  time 
of  such  seizure. 

Demurrer  and  joinder,  raising  substantially 
the  qaestion,  whether  under  the  facts  admitted 
the  plaintiff's  goods  were  liable. 

Robert  A.  BarrUon,  for  the  demurrer. 

C.  Robinton^  Q.  C,  contra. — Municipalitif  of 
Berlin  ▼.  Grange.  6U.  C.  C.  P-  211  ;  Holcomb  v. 
Shaw,  22  U  C.  Q.  B.  92;  Frater  v.  Page,  18 
U.  C.  Q  B.  337,  were  referred  to  on  the  argu- 
ment. 

The  eecrioDs  of  the  statute  bearing  upon  the 
qaesrion  :ire  cited  in  the  judgment. 

Hag.abtt,  J.,  delivered  the  judgment  of  the 
court 

The  caic  turns  upon  the  ooostruetion  to  be 
given  to  the  act  of  1868  as  to  **  non-resident" 
Uads. 

This  statute,  after  giving  directions  how  the 
towochip  clerk  is  to  be  famished  with  a  liat  of 
BOB-resi'iebt  lands  five  years  in  srrear  for  Uizes, 
tod  how  the  assessor  to  any  such  list  is  to  return 


if  any  and  which  of  the  lands  are  occupied,  and 
notify  the  occupants  aod  owners,  directs  that 
**  the  clerk  of  each  municipality  shall,  iu  mnklDg 
out  the  collector's  roll  of  the  year,  add  and  in- 
clude such  arrears  of  taxes  to  the  taxes  a^se^-sed 
agaiDst  E>uoh  occupied  1ad(1m  for  the  then  current 
year,  and  such  arrears  sbaU  be  collected  by  the 
collectors  of  the  munioiralities,  in  the  same 
manner  and  subject  to  the  »ame  conditloQH  as 
all  other  taxes  entered  upon  the  collector's 
roll/' 

The  act  contains  no  special  provision  for  the 
di8po.«)ition  of  the  moneys  levied  for  arream;  but 
section  5  directs  that  the  county  treasurer  shall 
not  iwue  his  warrant  for  the  sale  of  any  lands 
returned  to  him  as  o  upied  under  sec.  8  of  tho 
act 

The  statute  seems,  in  very  express  wordji.  to 
direct  that  these  arrears  are  to  be  collected  in 
the  same  manner  as  all  the  other  taxes  on  the 
roll.  Wa  must  now  see  what  that  **  same 
manner"  i^«. 

Under  •'  The  Assessment  Act,"  Con  Stnt.  U.C. 
ch.  65,  land  is  asses.^able  against  the  occupant, 
if  the  owner  were  not  resident  or  unknown  ;  but 
if  unoccupied  and  the  owner  non-resident,  then 
it  is  returned  as  non-resident  land,  under  kco. 
24.  When  assessed  against  both  owner  and 
occupant,  the  taxes  are  recoverable  from  either, 
or  from  any  future  owner  or  occupant. 

By  sec.  89  it  is  provided  how  taxes  are  to  be 
entered  on  the  collector's  roll,  the  names  of 
persons  assessed,  number  of  lot,  any  amount  for 
county  rate  in  a  separate  oolumn,  in  another  the 
local  municipal  rates,  and  in  separate  columns 
any  specisl  rate  for  schools,  &c. 

Section  96  allows  the  eolleetor  to  levy  the 
taxes  **  by  distress  of  the  goods  and  chattels  of 
the  person  who  ought  to  pay  the  same,  or  of  any 
goods  or  ohatteis  In  his  possession  wherever  the 
same  may  be  found  within  the  county  in  which 
the  local  munielpality  lies." 

By  sec.  97  in  case  of  the  laml  of  non-residents, 
the  oolleotor  may  distrain  **anf  good:)  and 
chattels  which  he  may  find  upon  the  land." 

If  the  amount  of  taxes  be  not  levied  on  nnn* 
resident  lands,  return  is  made  to  the  county 
tressurer,  to  whom  the  future  collection  helongn; 
and  see.  122  enables  him,  whenever  satisfied  that 
there  is  distress  upon  non-resident  lauds  in 
arrear  for  taxes,  to  au thorite  the  sheriff  by 
warrant  to  levy  **  upon  any  goods  and  chattels 
found  upon  the  land." 

Sec.  134  enables  the  sheriff  to  distrain  goods 
OB  the  land  after  the  warrant  for  sule  comes  to 
his  hand. 

To  the  time  of  the  passing  of  the  act  of  1863 
it  seems  clear  that  as  this  land  was  *'  non-resi- 
dent," only  the  chattels  actually  on  the  land 
were  liable  to  distress.  The  avowry  ezprei^aly 
states  it  is  to  be  non-resident  land  up  t')  186-3  h 
The  case  turns  upon  the  effect  of  the  new  act — 
whether.it  makes  the  plaintiff's  goods,  he  being 
merely  the  tenant  and  occupant,  in  any  part  of 
the  municipality,  and  off  the  land,  liable  for 
arrears  aecrued  before  his  tenancy. 

The  act  of  1868  says :  **  For  the  greater  pro- 
tection of  persons  owning  non-resident  lands  in 
Upper  Canada,  and  also  for  the  more  sure  col- 
lection of  taxes  thereon,"  be  it  enacted,  &o. 
Except  in  this  place  and  in  the  title,  the  words 
•*  non-resident"  do  not  occur  throughout  the  act  • 
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it  speaks  generally  of  land  five  years  in  arrear. 
It  provides  for  the  ascertaining  of  *  anj  occupa- 
tions  of  the  land,  and  as  soon  as  an  occupation 
is  found,  then  the  arrears  are  to  be  pnt  into  the 
collector's  roll :  they  aie  to  be  "added  and  in- 
cluded to  the  taxes  assessed  for  the  current 
year."  No  express  direction  is  given  as  to 
keeping  them  separate  from  the  current  taxes. 

Down  to  1865,  when  the  plaintiff  became 
tenant,  the  land  was  simply  aFsessed  as  non- 
resident land.  In  18G5  the  owner  was  apparently 
known,  as  the  avowry  iifates  that  he  waa  duly 
notified,  and  the  plniotiff  was  assessed  as  occu- 
pant. It  does  not  appear  that  the  owner  had 
ever  desired  to  be  entered  as  owner. 

Wo  have,  therefor»»,  an  occupant  becoming 
such  for  the  first  tiroo  in  1865,  after  all  arrears 
accrued.  These  arrears  are  added  to  his  current 
assesi^ment  for  1865  Tbey  are  to  be  collected 
**in  the  same  manner  and  subject  to  the  same 
conditions  as  all  other  taxes  entered  upon  the 
collector's  roll." 

We  think  they  could  certainly  be  collected  by 
distress  of  any  chatttls  on  the  land.  The  plain- 
tiff's taxes  for  the  current  year  1865  could  be 
collected  by  seizure  of  the  poods  found  anywhere 
in  Etobicoke,  or  indeed  within  the  county.  This 
is  done  under  sec.  96,  **  in  eate  any  person 
neglects  to  pay  his  taxes,"  the  collector  may  levy 
•'  by  dibtresB  of  the  goods  and  chattels  of  the 
person  who  ought  to  pay  the  samef**  wherever 
found  in  the  county. 

The  next  section  provides,  that  in  case  of  lands 
of  non-residents  distress  can  only  be  made  upon 
the  laud  itself. 

The  act  of  1863  places  the  arrears  on  the  aama 
footing  as  taxes  assessed  in  the  ordinary  way 
against  an  occupant.  This,  however,  is  appar- 
ently  only  as  to  the  manner  of  their  collection  ; 
it  does  not  declare  any  personal  liability  against 
an  occupant.  The  taxes  for  1866  assessed  on 
the  plaintiff  as  occupant,  were  clearly  **his 
taxes."  and  he  was  the  person  **  who  ought  to 
pay  the  same,"  under  sec.  96 ;  and  see  seo.  24 
as  to  the  recourse  being  saved. 

lu  a  popular  sense  these  arrears  certainly 
never  were  his,  nor  ought  be  to  pay  them.  We 
think  the  words  must  be  very  clear  which  will 
render  him  legnlly  responsible. 

For  many  years  the  legislature  have  held  all 
property  actually  on  the  land  of  residents  or 
non-residents  liable  for  the  taxes,  and  the  arrears 
formed  a  gradually  increasing  lien,  recoverable  ' 
at  any  time  by  distress  of  goods  on  the  land  down 
to  the  ultimate  sale  of  the  land  itself  by  the 
sheriff.  It  may  well  be  doubted  if  th*  act  of 
1863  meant  to  create  any  new  individual  liability 
or  intended  to  go  beyond  the  creation  of  a  siiii- 
ple  machinery  for  effecting  by  the  local  assessors 
and  colleotors,  what  could  previously,  with  far 
greater  difficulty  and  much  less  accuracy,  be 
done  by  the  county  treasurer  through  the  sheriff. 
(See  sec.  122). 

It  would  seem  the  more  reasonable  oonstruo* 
tion  that  these  arrears,  whether  kept  separate 
from  or  included  in  the  plaintiff's  taxes  for  the 
current  year,  did  not  thereby  become  a  charge 
against  his  property  to  be  found  any  where  with- 
in the  County  of  York  at  any  distance  from  the 
lands  charge&ble,  and  never  having  been  on  the 
same. 


It  may  be  just  that  any  person  bringing  pro- 
perty on  a  lot  in  arrears  for  taxes  for  the  par- 
pose  of  cultivating  or  occupying  the  same,  abould 
incur  the  responsibili^  of  making  sach  property 
liable  for  All  arrears  of  taxes.  He  either  knows 
or  ought  to  know  the  law  which  has  been  in  foree 
for  years.  The  land  cannot  be  cleared  of  the 
burden,  and  everything  upon  it  is  eqnally  bound. 
It  is  far  different,  however,  with  chattel  property 
which  belongs  to  the  temporary  ooeupMit.  and 
which  may  never  have  been  within  miles  of  the 
land  or  used  for  any  purpose  eonnected  there- 
with. 

We  think  we  can  allow  full  effect  to  the  pro- 
visions of  the  act  of  1863  without  doing  the  yerj 
serious  injustioe  which  the  defendant's  view  of 
the  law  would  render  necessary. 

McLean,  C.  J.,  in  ffoleomb  v.  Shaw  22  U.  C. 
Q.B.  100,  expresses  an  opinion  that  taxes  due  by 
former  ooonpanta  are  not  taxes  which  a  fatnre 
occupant  **  ought  to  pay"  under  see.  96  ;  but 
that  case  was  decided  before  the  act  of  1863. 
Judgment  for  plaintiff  on  demarrer. 


Henderson  t.  Gisneb  et  al. 


PromiMtorg 


Stamps, 


Th«  pUlDdff  in  September,  1866,  soed  the  maker  of  a  pro- 
miaeory  note,  dae  In  Janiury,  1865.  payable  to   IL  or 


bearer,  and  by  H.  endorDed  to  the  platatiff,  IK-feudart 
pleaded  that  It  wae  not  daly  atamped  when  the  plaintiff 
became  a  party  thereto,  nor  ODtll  It  tell  doe ;  and  the  jary 


were  directed  that  it  was  ■affldoat  If  the 
on  before  action  brought. 
JBIdd  (reversing  the  Judgment  of  the  Coanty  Oonrt),  a  mi»- 
dlrection,  for  the  plaintiff  became  a  party  to  the  note  by 
becoming  the  holder  or  eodoraee,  Mid  was  bound  to  atasop 
It  then. 

[Q.  B.,  H.  T.,  1866.) 

Appeal  from  the  County  Court  of  the  Coanty 
of  Kent. 

The  declaration  was  against  Gesner,  the  maker 
of  a  note  for  $170  86,  dated  24th  October,  1864. 
payable  to  Henry  Henderson,  or  bearer,  three 
months  after  date :  that  Henderson  endorsed  the 
note  to  defendant  Stewart,  who  endorsed  it  to 
the  plaintiff. 

The  defendant  Stewart,  who  alone  defended, 
pleaded  want  of  presentment  and  notice ;  and, 
8.  That  he  endorsed  the  note  without  Talue,  to 
accommodate  Gesner,  and  so  endorsed  before  the 
isbuing  or  delirery  of  the  same  to  the  plant! ff  by 
Gesner,  and  the  plaintiff  became  a  party  to  it 
and  accepted  it  so  made  and  endorsed ;  but  the 
said  note  bad  not  at  the  time  it  was  so  made  and 
delifered  to  the  plaintiff,  and  at  the  time,  when 
the  plaintiff  beoame  a  party  thereto  and  accepted 
and  receired  the  same,  the  stamps  required  by 
law  thereto  affixed,  impressed  or  placed  thereto, 
to  wit,  revenue  stamps  of  the  denomination  of 
bill  or  note  stamps  to  the  value  of  six  cents,  nor 
were  the  same  affixed  thereto  in  double  value  as 
required  by  law,  to  wit,  tweWe  cents  in  such 
stamps,  by  the  plaintiff  when  he  became  the  en- 
dorser thereof,  nor  till  the  note  became  due. 

Issue  was  taken  on  these  pleas. 

The  payee's  name  was  the  same  as  the  plain- 
tiff's, but  no  evidence  of  identity  was  given,  so 
that  it  might  be  assumed  that  the  plaintiff's  in- 
terest in  the  note  accrued  after  defendant 
Stewart's  endorsement. 

The  notary  swore  that  four  three  cent  stamps 
were  put  and  obliterated  on  the  note  by  the 
plaintiff  before  it  became  due :  that  the  plaintiff 
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pat  00  two  Bt«mp8  sbortlj  after  the  note  wu 
drmini,  io  October,  1864,  and  two  nine  eent 
staiDpe  before  tbe  note  fell  due. 

Defendant's  son  swore  that  the  note  attached 
to  the  noterial  instmment  was  presented  at  his 
lather's  house  to  him,  and  there  were  no  stamps 
on  it  then. 

The  learned  judge  direeted  the  jury  to  find  for 
the  plaintiffp  if  they  found  the  stamps  were  pat 
on  l^fore  action  bronght ;  and  they  gare  a  ver* 
diet  for  tbe  plaintUF. 

After  motion  in  term  a  rule  for  a  new  trial  was 
discharged,  on  the  alleged  authority  of  Stephens 
f.  Berry,  15  U.  0.  C.  P.  648. 

The  propriety  of  this  direction  was   the  only 
point  raised  on  this  appeal. 
/.  B.  Read,  for  the  appellant 
Kiriffetone,  contra. 

Haoartt,  J.,  delivered  the  judgment  of  the 
court. 

It  would  seem  that  no  stamps  were  on  this 
note  when  originally  made. 

The  ease  seems  goteroed  by  the  words  of 
27-28  Vic.  ch.  4,  sec.  9,  ''Except  that  any  sub- 
seqnent  party  to  such  Instrument  or  person 
psying  the  same,  may  at  the  time  of  his  so 
paying  or  becoming  a  party  thereto,  pay  such 
doable  doty  by  affixing,"  &c.,  &o.,  <*  and  soch 
inftrameot  ahall  thereby  become  rslid." 

Tbe  act  of  1865,  29  Vic.  ch.  4,  which  became 
law  on  the  18th  of  September,  1865,  and  which 
it  is  enacted  shall  be  construed  as  one  act  with 
the  preceding  act,  in  its  foorth  olaose  says: 
"  No  party  to  or  holder  of  any  note,  draft,  or 
bill  of  exchange,  shall  incur  any  penalty  by 
reason  of  tbedoty  thereoo  not  having  been  paid 
At  tbe  proper  time  and  by  the  propei  party  or  par- 
ties, provided  that  at  the  time  it  came  into  his 
buds  it  had  affixed  to  it  stamps  to  tbe  amount  of 
tbe  duty  apparently  payable  upon  it,  that  he  bad 
no  knowledge  that  they  were  not  affixed  at  the 
proper  time  and  by  the  proper  party  or  parties, 
and  that  he  pays  such  duty  as  soon  as  he  ao- 
qoiree  soch  knowledge ;  and  any  holder  of  such 
ioairoment  may  pay  the  duty  thereon,  and  give 
it  raiidi  j  under  sec.  9  of  the  act  cited  in  tbe 
prf«mble,  without  becoming  a  party  thereto." 

Tbe  case  of  Btephene  v.  Berry  was  decided 
wholly  on  the  act  of  1864.  Richards,  C.  J., 
nys :  **  I  think  we  are  certainly  bound  to  de- 
cide, that  when  a  person  becomes  the  holder  of 
an  enaumped  bill  so  as  to  sue  and  does  sue  on 
it,  he  must,  to  make  it  valid  in  his  hands,  have 
pQt  the  double  stamp  on  it  before  commencing 
tbe  action.  Indeed,  I  personally  take  a  much 
ttroDger  view  of  the  necessity  of  a  holder  pro- 
tecting himself  by  the  dooble  stamp,  when  the 
bill  without  it  would  be  void.  Tbe  holder,  in 
°^7Jaclg™eB^  OAQ  ^^^7  ^  considered  safe  when 
be  pot  on  the  proper  stamp  at  the  time  he  would 
ia  law  be  considered  as  having  taken  and 
accepted  the  bill  as  his  own,  or  within  a  reasona- 
ble time  thereafter." 

This  note  matured  in  January,  1865.  Tbe 
ietion  seems  to  have  been  commenced  in  Sep- 
tember following,  and  the  trial  was  in  December 

Bit. 

The  new  act  imposed  new  duties  from  the  Ist 
of  Jan  nary,  1866,  with  certain  directions  as  to 
obiitcratinc  stamps  from  and  after  the  Ist  of 
October,  1865.  The  fourth  section  is  silent  as 
to  time  of  operation,  and  the  fifth  directs  its 


being  construed  as  one  act  with  the   previous 
one. 

If  we  should  read  sec.  4  as  part  of  or  ex- 
planatory of  sec.  9  of  the  former  act,  there 
would  be  no  room  to  question  tbe  correctness  of 
the  learned  Chief  Justice's  '*  personal**  view. 

But  when  the  latter  statute  became  law  the 
note  had  been  six  months  at  least  io  the  plain- 
tttTs  hands.  He  was  then  the  holder  of  it,  and 
the  action  was  pending  before  the  statute  was 
passed. 

By  sec.  9  of  the  earlier  act  the  note  was  void 
if  not  duly  stamped  at  its  making,  ftc  .  except  in 
the  case  of  any  subsequent  party  affixing  the 
double  stamp  at  the  time  of  his  becoming  a 
party  thereto.  This  note,  therefore,  if  no  sub- 
sequent party  stamped  it  on  becoming  a  party, 
was  avoided.  If  tbe  plaintiff  has  saved  it  by 
stamping,  It  most  be  because  as  a  subsequent 
party  he  stamped  it  on  becoming  such  party. 
He  therefore  became  a  party  io  some  way,  and 
no  other  way  can  be  imagined  than  by  becoming 
the  holder  or  endorsee  of  tbe  note.  He  did  not 
become  a  party  by  merely  bringing  the  action. 

We  therefore  think  the  direction  given  to  the 
jury  cannot  be  upheld. 

The  statute  would  be  completely  defeated  if 
the  stamps  could  be  affixed  at  any  time  before 
action  commenced.  Parties  could  bold  notes  and 
pass  them  from  hand  to  hand,  and  only  affix 
stamps  if  legal  proceedings  became  unavoidable. 

If  the  fact  really  were,  as  is  most  probable, 
that  thti  plaintiflT  is  tbe  payee  an  1  first  endorser 
of  tbe  note,  the  time  of  his  first  connection  with 
it  is  quite  plain. 

We  think  the  appeal  must  be  allowed,  and 
that  the  rule  for  a  new  trial  in  the  court  below 
should  be  made  absolote  without  costs. 

Appeal  allowed. 


COMMON  LAW  CHAMBERS. 


(J?gMrlotl  &y  HnraT  O'Beibm ,  Esq.,  Barruter  at^Law ) 

In  bi  Andrew  CLEOHOftN  and  thi  Judos  or 
TBI  CouNTT  Court  of  ths  County  or  £loin, 

AND  DUNOAN   MUNN. 

iHtoivehl  Ad  of  1864,  «ee.  4,  u.  4,  ld-Viin'«fichVm  ofctmntv 
jwigt  to  order  payment  of  daim  6y  auiffntt—OtfUi—Dixl' 
dtmdt— Appeal  from  attignee^ProhUnUon—M  Vie.  cap.  18. 

A  d«maiMl  fi>r  wageo  alleged  to  be  doe  by  the  iosolTent  to 
ike  dAlaaant  wm  made,  aa  a  preferred  eUim,  io  an  Mvignee 
In  insolTeney.  The  creditors,  at  a  meetinff,  paea  jd  a  reenlo- 
tJoD  autborlnng  tbe  aaelgnee  to  pay  all  claims  fbr  waKea.bat 
the  assignee  reftxsed  payment  ot  this  claim  as  made.  At 
this  time  no  dlTidend  sheet  had  been  prepared.    A  snm- 


i  was  snbaeqnentlj  issnad  by  the  County  Judge,  callinf 
on  the  assignee  to  shew  raose  why  he  should  not  pay  tha 
claTm.  Tba  assignee  not  appearing  on  ibis  summonii, 
ertdeoco  was  taken  before  the  Judge,  and  an  order  made 
for  the  payment  forthwith,  with  costs,  of  a  sum  less  thaa 
the  original  demand.  The  aaidgnae  afterwards  paid  the 
claim  as  reduced,  Imt  refused  to  pay  any  costs;  upon 
which  the  Judge's  order  fw  tbe  payment  of  the  claim  and 
coats  was  made  a  rule  of  oourt  and  execution  Issued  there- 
upon against  the  goods  of  the  aaslrtnee.  Upon  an  appllea- 
tiun  by  the  assignee  for  a  writ  of  prohibition  to  prohlbli 
farther  prooeedlogs  In  the  eonaty  oourt  on  tbe  writs  or 
orders.  Ac,  H  wait  hdd-^ 

I.  Thai  the  County  Judge  had  no  power  to  adjudicate  upon 
the  clnlm  until  It  had  been  decided  upon  by  the  assignee. 
It  might  have  iMen  brought  Iwfore  him  as  on  an  appeal 
from  the  decision  of  the  as»lgnee,  but  not  for  bis  deelska 
la  the  first  lustanoe,  and  in  thin  case  there  was  nothing  to 
appeal  from. 

3.  Tliac  the  assignee  should  not  bare  been  ordered,  so  (kr  as 
appeared,  to  pay  costs. 
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&  Thftt  the  diraetion  bjr  the  eraditonio  ptj  thcw  prsftrraw 
cl  timii  without  patting  th«m  on  the  dlrideod  ahaet  wa» 
illegal. 

4.  That  the  power  given  to  the  Jad«B  by  a.  4,  n.  16,  to  control 
the  aasignee  la  lu  the  natore  of  glTinc  Mm  peraonal  diree- 
tiooa  aa  to  bia  du<lia»,  enforceaUe  oj  impriaonaiMit  ob 
defaalt.  bat  that  the  judge  haa  no  power  to  eoforee  hla 
orders  by  judgment  aud  execotlon  though  he  might  poaal- 
Illy  M)mpt)l  an  aaatgriM  to  pay  coela  loeumd  by  his  dia- 
otM^dience  by  making  it  a  oondl^on  thftt  be  abottld  pay 
th'^m  b«»lbre  he  could  be  oould  be  oonaidared  puzved  of  hit 
contempt. 

6.  1  hat  the  only  remedy  of  the  Mtlgnee  under  theaa  clream- 
BtdUK-ea  waa  to  apply  for  ft  prohibitlou. 

Bemarkfl  an  to  how  Ur  ado&ittUig  Joriadlctlon  walvaa  right 
to  prohibition. 

[Chambers,  Jan.  23, 1866.] 

A-  sammons  was  issued  on  20th  December  last, 
oalliog  on  the  Jadge  of  the  County  Cooi't  of  the 
Coaoty  of  Elgin,  and  on  Daocaa  Muod,  to  show 
oaase  why  a  writ  of  prohibition  shoold  not  iseue 
to  prohibit  the  farther  preoeeding  ia  the  same 
County  Court  upon  two  write  of  fi.  fa.  isaued  on 
29th  November,  1865,  at  the  euit  of  Munn, 
againet  the  goods  of  Andrew  Cleghom*  asaignea 
to  the  estate  of  Charles  Roe,  an  inaoWent,  and 
upon  the  rules  of  court  or  judgments  opo 
vliich  the  said  writs  of  fi.  fa.  issued,  and  the 
orders  of  the  jadge  mentioned  in  the  rules  of 
court,  on  th(»  ground  that  the  judge  had  no  juris- 
diction in  the  matter  to  which  the  said  orders, 
rules,  judgments  and  writa  rehue,— the  reaoln* 
tion  of  the  creditors  of  the  said  Roe,  to  enferoe 
which  the  orders  were  made,  not  haying  been 
validly  pansed  by  the  creditors  under  the  Insol- 
vent Act  of  1864,  and,  even  if  valid,  not  oontaia- 
ing  any  instructions  wiiioh  the  said  judge  oould 
lawfully  enforce;  and  no  duty  being  imposed  by 
the  terms  of  the  said  act  upon  the  aaid  assignee, 
such  as  the  said  orders  assume  to  enforce.  And 
on  the  ground  that  the  judge  of  the  County 
Court,  even  in  cases  in  which  he  had  jurisdiction 
to  enforce  tho  performance  of  the  duties  of 
assignees,  has  no  power  to  award  costs,  but  can 
only  proceed  for  contempt  of  court. 

From  the  papers  filed,  it  appears  that  the 
estate  of  Charles  Roe,  of  8t.  Thumas,  in  the 
county  of  Elgin,  was  put  into  compulsory  liqui- 
dation ;  and  Andrew  Cleghom,  of  the  city  of 
London,  was  about  the  6th  February,  1865,  ap- 
pointed assignee  of  the  estate. 

That  at  a  meeting  of  creditora  held  at  London, 
on  2l8t  of  May,  1865,  the  following  resolution 
was  adopted  by  the  creditors  then  present: — 
**  That  tiie  assignee  be  authorised  to  pay  at  once 
all  claims  for  wages,  upon  being  satii^fied  of  their 
correctness,  aocordiog  to  the  provisions  of  the 
statute  in  that  behalf." 

That  at  thh  time  no  dividends  had  been  al- 
lotted, or  dividend  sheets  prepared,  nor  had  any 
dividend  been  made  up  at  the  time  this  applica- 
tion was  made. 

That  Muna  claimed  wages  out  of  the  estate, 
amounting  to  $127  85,  and  demanded  payment 
shortly  after  the  meeting  of  creditors  held  in 
May.  aud  the  assignees  refused  payment. 

About  the  lltb  of  July  last,  Munn  filed  a 
petition,  addressed  to  the  judge  of  the  County 
Court  of  Elgin,  signed  by  his  attorney  on  his 
behalf,  ptaying  that  a  sum mona  might  be  granted 
calling  on  the  assignee  to  show  cause  why  he 
should  not  pay  the  claimant  the  amount  of  his 
elaim,  or  so  much  thereof  as,  upon  examining 
Witnesses  thereon,  might  be  found  doe  to  claim- 
ant ;  and  that  the  assignee  be  ordered  to  produce 
ail  books,  &c  ,  and  also  to  show  cause  why  the 


jadge  should  not  ordar  the  said  claim  to  be 
peremptorily  paid. 

The  attorney  of  MTviip^  with  the  petition,  filed 
his  own  aflldavit,  in  which  he  atated  that,  after 
tiie  meeting  of  creditors  and  on  the  day  thereof, 
the  aasignee  told  him  that  be  would  settle  aboot 
said  claim  soon  after  the  sud  24th  May.  That 
since  that  day  he  had  on  twoecoaeiona  demanded 
payment  of  the  claim  from  the  assignee,  hot  be 
on  both  occasions  refuaad,  and  re'naed  to  tp- 
point  a  day  for  receiving  evidence  of  the  claiiB, 
and  aaid  he  would  not  pay  that  or  any  otber 
claim  for  wages*  without  a  judge's  order. 

The  assignee,  in  hia  affidavit,  statea  he  had  m 
notice  of  the  filing  of  the  petition  by  Muno,  on 
which  the  summons  issued,  fie  tkto  stateJ  that 
it  is  not  true  that  he  said  he  would  not  pay  the 
claim  of  Munn,  or  any  other  claim  for  wag^, 
without  a  judge^s  order.  But  when  be,  the  as- 
signee, had  declined  to  pay  Munn's  claim, 
Munn's  attorney  said  he. would  get  a  judge's 
order  and  compel  him  to  do  so.  Whereupon  tbe 
assignee  said,  *<if  you  compel  me  to  do  so,  I 
cannot  help  myself." 

The  claim  of  Munn  was  as  follows  : 

Charles  Boe  to  Duncan  Munn.         Dr. 
To  19  days'  wages,  ft-om  Nov.  11,  1864, 

to  Nov.  29,  inclnaive,  aa  seaman,  on 

schooner  Josephine,  at  $1  25 ~  $23  75 

Amount  of  due  bill  dated  Oct  4,  1864, 

for  wages  due  me  for  aniling  Indian 

Biald  to  Oct  8,  1864 59  35 

To  wages  ftrom  Oct  4,  1864,  to  Nor.  10, 

1864.  inehisivej  at  $35  per  month  ^...    44  25 

$127  35 

The  suramona  issued  on  July  11,  1865,  by  the 
judge  of  the  County  Court  of  Elgin,  upon  read- 
ing the  petition  of  Munn  and  the  affidavit  of  bis 
solicitor,  requiring  Andrew  Cleghom,  the  assig- 
nee of  the  estate  of  the  insolvent  (Roe),  to  show 
cause  why  he  should  not  pay  the  claimant  the 
amount  of  his  claim  filed,  or  so  much  thereof  ss 
might,  upon  examining  witnesses,  be  found  to  be 
due  and  payable  to  claimant ;  and  he  was  also 
required  to  produce  the  books,  and  to  show  cause 
why  the  judge  should  not  order  the  claim  to  be 
peremptorily  paid. 

The  summons  was  served  on  the  assignee  on 
the  19th  of  July. 

On  the  24th  of  July,  the  matter  was  proceeded 
with  before  tbe  judge.  Sridenoe  waa  gone  into. 
It  was  proved  that  a  note,  given  by  the  insolveot 
for  $59  85,  was  on  a  settlement  for  wages  dae 
Munn,  as  a  mariner  on  board  of  a  vessel,  to  tbe 
4th  of  Ootober,  and  ia  addition  another  sum  of 
$23  75,  in  the  whole  $88  10;  and  that  Munn  was 
paid  on  account  of  the  due  bill,  $35  25  ;  leaving 
due  him  |47  85.  The  learned  judge  thoagbt 
,  unn  entitled  to  be  paid  that  sum,  aud  orderHi 
the  same  to  be  paid  him  accordingly  forthwith, 
with  costs. 

The  assignee  did  not  attend  on  this  summons ; 
and  he  stated  in  his  affidavit,  that  believing  the 
judge  had  no  power  to  make  the  order  asked  for, 
he  did  not  attend  on  the  summons. 

On  the  same  day,  a  formal  order  waa  drawn 
up,  by  which  the  Judge  ordered  "that  Andrew 
Cteghorn,  the  said  assignee,  do,  upon  service  on 
him  of  a  copy  of  this  order,  forthwith  pay  to  the 
said  olaimant,  his  solicitor  or  agent,  the  sum  of 
forty -seven  dollars  and  eighty-five  cents,  beiog 
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tbe  amoant  foand  to  b«  da«  to  the  said  claimant, 
with  costs  of  this  application. 

The  costs  of  the  application  were  taxed  on  the 
25th  Jalj,  at  £5  98.  6d. 

This  order  and  atlocatdr  were  eerred  on  the 
M^i^ee,  on  the  2dtb  Jnljr.  and  the  amonnt  pay- 
able thereunder  and  the  costs  #ere  demanded  of 
bim.  bat  he  refaited  16  p^. 

On  the  19th  day  of  Ad'gt^st,  a  snmmotas  was 
L«sned  on  the  applfcatiott  of  tbe  assignee,  calling' 
OD  tbe  claimant  to  sboi^  CavM  ifliy  the  order  of 
the  24th  of  Jat j  should  not  be  set  aside  With, 
without,  or  on  pajrment  of  c^etfeT;  abd  on  the 
Htb  of  AngnsC,  this  summons'  #aB  discharged 
with  costs.  This  order  dischaYging  the  summons 
was  serTed  on  the  assignee  about  thi  22nd 
Aogast. 

On  the  22nd  of  August,  the  assignee  paid  the 
attorney  of  the  claimant  $47  86,  he  being  satis- 
fied of  tbe  Taliditj  of  his  claim  to  that  extent. 
He  refused  to  pay  the  costs  which  were  demanded 
of  him  in  relation  to  the  proceedings  ta^n. 
The  attornej  for  the  claimant,  on  receiwing  tbe 
amoant  of  Mann's  claim  for  wages,  stated  that 
the  esme  was  paiJ  and  reeaiwed  without  preju- 
dice to  his  claim  for  costs  on  the  order  granted. 
These  orders  were  made  rulee  of  the  County 
Coort  of  tbe  Cottlitj  df  Blgin,  on  the  8rd  of 
Oct .  1865:  and,  on  the  9th  of  Nowember,  writs  of 
ji  fa.  were  issued  to  the  sherff  of  the  county  of 
Middlesex,  on  these  rules.  The  first  endorsed 
to  lerj  of  the  goods  and  chattels  of  Andrew 
Clegbom  £5  9».  6d,  coits  taxed  on  the  jndge't 
order;  also  jB6  18s.  6d.  ooet«  t*xtd  on  making 
the  Mme  a  rule  of  court,  and  entering  judgment 
tbereoo,  with  interest  on  both  sums  from  the  date 
(29th  Morember),  and  £t  for  the  writ.  The 
other  was  endorsed  to  Itwy  of  the  goods  bM 
ehattela  of  Andrew  Cleghom  £•!  Os.  1  Id  ,  the  costs 
tued  on  the  order  made  on  tbe  14th  of  August, 
ud  £5  2s.  6d.,  being  (he  costs  taxed  on  making 
the  aaoe  a  rule  of  eoorti  and  entering  Judgment 
thereoQ,  with  interest  on  both  sums,  and  also  £1 
for  the  writ 

Each  writ  was  also  endoreed  to  pay  sheriff's 
fees  and  iooldentnl  expenses. 

U  appeared  from  the  affidawite»  that  tbe  assig- 
Dee  had  not  appealed  against  either  of  these 
orders  to  either  of  the  superior  courts  of  common 
Iftw.  or  to  tbe  oodrt  Of  Cbinoery,  or  to  any  judge 
thereof,  and  that  no  application  had  been  made 
td  eet  aside  tbe  judgments,  or  either  of  them. 

E  CromhU  shewed  cause. 

C  S.  Patternm  supported  the  summons. 

HicHABDS.  C.  J.  —  Tbe  spplioation  is  made 
BB^rr  Prot.  Slat.  »TiC.  cap.  18.  the  1st.  »rd, 
|th,  5th  and  6th  Aeetioni  of  which  are  similar  to 
unp.  Stat.  1  Wm.  IV.  cap.  21,  which  permits 
tpplications  for  prohibition  on  affidawits,  and 
directs  how  certain  proceedings  shall  be  taken 
th*rfin,  with  proTisions  as  to  costs,  kc. 

The  loeoUest  Act  of  1864^  sec.  6,  points  out 
tbe  mode  in  which  claims  against  the  esUte  of 
in  insoWent  are  to  be  placed  on  the  diridend 
(|H«<t;  and  if  any  dispute  arisei  as  te  the  right 
ot  &  creditor  to  rank  on  the  esUte  of  the  insol- 
▼eot,  the  matter  is  first  disposed  of  by  the  as- 
^•gnee,  and  he  makes  hid  awiird,  and  this  award 
ni»y  be  appealed  from.  The  act  seems  to  be 
ftiTBod  in  the  view  that  the  senignee  enquires 
u^  ^^*  *'*^"'  °^  *^*  creditors  of  the  esUte.  On 
w»Dg  Baliefied  of  their  correcttje;  s,  he  places 


them  on  th^dlttdend  sheet,  and  any  oreditor  or 
the  bankrupt  may  object  within  a  certain  time 
to  the  oorreetness  of  any  claim  so  placed  upon 
the  diridend  sheet. 

When  any  diridend  Is  objected  to,  or  any  dis^ 
putearlsee  between  the  creditors  of  the  insolrent, 
or  between  him  smd  any  credHor,  as  to  tbe  cor- 
rect snnottnt  of  the  claim  of  any  creditor,  or  as 
to  tbe  ranking  or  priwiiege  of  the  claim  of  any 
oreditor  upon  the  dividend  riieet,  he  calls  for 
proofs  and  hears  theparties*  examinee  the  l>ooks, 
makes  an  award  as  to  the  clnim  and  the  costs  of 
oonteeting  il  Unless  that  award  as  appealed 
from  within  (hree  daya  Arom  notice  of  it,  the 
same  becomei  final. 

This  award  may  be  appealed  from  to  the  judge 
of  the  County  Court ;  and  if  any  of  the  parties 
are  dissatisfied  with  his  decision  (in  Upper  Can- 
ada) they  may  appeal  to  either  of  the  superior 
courts  of  common  law,  or  the  court  of  Chancery, 
or  to  any  one  of  the  judges  of  the  law  courts. 
This  power  of  appeal  is  extended  by  29  Vic.  cap. 
18,  sec.  16,  passed  18th  September,  1865,  to  any 
order  of  a  judge  made  in  any  matter  upon  which 
he  is  authorised  to  adfjndtoate  mder  tbe  oaih. 
But  the  party  must  apply  for  the  allowance  of 
ilie  appeal  within  (formerly  fire,  now)  eight  days 
fhnn  tiie  day  on  which  the  judgment  of  the  judge 
is  rcAdered. 

The  proceedings  In  this  matter  dn  not  seem  to 
hawe  been  taken  in  the  order  prescribed  by  the 
0tatn(e,  for  the  asetgnee  doee  not  seem  to  hare 
decided  on  the  claim  before  the  applieatton  was 
made  to  the  learned  judge  of  tbe  County  Court 

The  sections  of  the  losolrent  Act  referred  to 
on  the  argument,  as  applying  to  the  cnse,  were 
sec.  4,  sub-sees.  4  and  16.  Sob- sec.  4  dedaree 
that  tbe  assignee  shall  be  subject  to  all  rules, 
orders  and  directions,  not  contrary  to  law  or  the 
prorisions  of  the  act,  which  are  made  for  his 
guidance,  by  the  creditors,  at  a  meeting  called 
for  that  purpose.  Sub-sec.  16  prorides  that  the 
assignees  shall  be  subject  to  tbe  summary  juris- 
diction of  the  court  or  judges,  in  the  same  man- 
ner and  to  the  same  extent  as  the  ordinary 
officers  of  the  court,  and  subject  to  its  jurisdic- 
tion, and  the  performance  of  his  duties  may  be 
enforced  on  summary  petition  in  Tacatioo.  or  by 
the  court  on  a  rule  in  term,  under  penalty  of 
imprisonment  as  for  contempt  of  court,  whether 
such  duties  be  imposed  upon  him  by  the  deed  of 
assignment,  by  instructions  from  the  creditors, 
Talidly  passed  by  them  and  communicated  to 
him,  or  by  the  terms  of  the  act. 

See.  6,  sub-sees.  4,  10,  18,  sub-sec.  4,  in  the 
preparation  of  the  diridend  sheet,  due  regard 
shall  be  had  to  the  rank  and  priwilege  of  every 
eredi  tor .  By  sub-  see.  1 0,  clerks  and  other  persons 
in  tbe  employ  of  the  Insolrent,  in  and  about  his 
basiness  er  trade,  shall  be  collocated  in  tbe  diri- 
dend sheet  by  special  pririlege  for  any  arrears 
of  salary  or  wages  due  and  unpaid  to  them,  not 
exceeding  three  months. 

Stb-eec.  18  relates  to  dispntee  on  demands 
being  objected  to,  which  are  to  be  decided  by 
award  of  arbitrator.  I  have  already  stated  the 
substance  of  it. 

Sec.  7,  sub-sees.  1  ft  2,  prorides  for  appeal 
from  the  award  of  assignees  to  tbe  judge  of  the 
County  Court,  and  from  the  decision  of  the  latter 
to  one  of  tbe  superior  courts  of  law,  or  the  court 
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of  Chanoerj,  or  to  a  jadge  of  any^f  the  said 
courts. 

Sub-seo.  6  of  seo.  7  decides  that  the  costs  in 
appeal  shall  be  in  the  discretion  of  the  court,  or 
of  the  judge  appealed  to,  as  the  case  may  be. 

From  the  best  consideration  I  haTC  been  able 
to  give  the  statutes,  I  do  not  think  the  learned 
judge  of  the  County  Conrt  had  the  power  to  ad- 
judicate on  the  claim  of  Munn,  nntil  it  had  been 
decided  upon  by  the  assignee.  The  decision  of 
the  assignee  might  be  appealed  from  ;  bat  I  can- 
not see  any  thing  in  the  statute  authorising  the 
judge  to  take  op  the  claim  in  the  first  instance, 
und  order  a  certain  amount  to  be  allowed.  The 
order  also  directs  the  €o$U  of  the  application  to 
be  paid  by  the  assignee.  The  amount  of  Munn's 
account  as  claimed  was  not  allowed  him,  and  the 
assignee  was  quite  justified  in  not  allowing  the 
whole  amount,  for  it  was  not  due  him.  The 
direction  of  the  creditors  was  only  to  pay  the 
amount  of  the  wages,  on  his  being  satisfied  with 
the  correctness  of  the  claim.  Why  he  should 
have  been  directed  to  pay  the  costs  does  not 
dearly  appear. 

The  direction  by  the  creditors  to  pay  these 
preference  claims  Without  putting  them  on  the 
dividend  sheet,  would  seem  to  deprive  the  other 
creditors  or  the  insolvent  of  disputing  the  cor* 
rectness  of  the  amount  allowed,  which  seems 
contrary  to  the  spirit  if  not  the  letter  of  the 
statute. 

The  power  given  to  the  ooanty  judge  to  con- 
trol the  assignee  (sub-sec.  16  of  sec.  4)  seems  to 
be  in  the  nature  of  giving  him  personal  directions 
as  to  his  duties,  to  be  enforced  in  case  of  disobe- 
dience  by  imprisonment.  I  do  not  think,  under 
this  section  of  the  statute,  the  judge  had  power 
to  enforce  his  orders  by  dhrecting  judgment  to 
be  entered  and  execution  issued  against  his 
goods.  The  judge  might  possibly  compel  the 
assignee  who  refused  to  obey  his  orders  to  pay 
the  costs  incurred  in  compelling,  obedience,  by 
making  it  a  condition  that  he  should  pay  the 
costs  before  he  should  be  considered  as  purged 
from  his  contempt  But  to  order  an  execution 
to  issue  to  levj  from  him  the  debt  allowed,  which 
should  certainly  be  paid  out  of  the  estate,  as 
well  as  the  costs,  which,  if  he  was  wrong,  should 
be  paid  by  himself  alone,  does  not  seem  quite 
consistent,  nor  authorised  by  the  statute. 

If  the  proceeding  before  the  county  judge  was 
an  appeal  from  the  award  of  the  assignee,  there 
is  this  difficulty  about  it,  that  there  had  been  no 
dividend  sheet  preps&red  and  no  amount  allowed, 
and  the  assignee  had  not  decided  on  Munn's 
claim.  There  was  in  fact  at  that  time  nothing 
to  appeal  from.  If  it  could  be  considered  as  an 
appeal,  and  coming  within  sec.  7  of  the  statute, 
then  the  assignee  might  have  appealed  against 
the  judge's  decision,  as  the  law  stood  when  it 
was  made.  He  could  not  appeal  against  the 
order  of  the  judge  under  the  statute  17  of  last 
session,  for  at  the  time  the  order  was  made  the 
statute  had  not  passed. 

The  only  remedy  of  the  assignee  appears  to  be 
to  apply  for  the  prohibition.  It  may  be  con- 
tended  that  the  assignee,  having  applied  to  set 
aside  the  first  order  of  the  judge,  voluntarily 
placed  himself  within  thejurisdiction  of  the  court 
or  judge,  and,  having  failed  in  his  application, 
the  power  existed  to  compel  him  to  pay  the  costs 
of  resisting  the  application.    This  would  be  un- 


doubtedly correct  as  a  general  principle  where 
the  judge  had  the  power  to  make  the  first  order, 
but  it  seems  to  me  that  the  right  of  the  judge  to 
amerce  the  assignee  in  costs,  depends  on  the  ques- 
tion whether  he  could  properly  have  made  the 
original  order,  and  that  as  to  both  orders  and 
writs  of  execution  the  same  role  must  apply. 

On  the  whole,  I  am  of  opinion  the  learned 
judge  of  the  Coanty  Conrt  had  no  authority  to 
make  the  orders  on  which  the  rales  of  conrt  were 
obtained  and  jadgments  entered,  on  which  the 
fi.  fa.  against  the  goods  of  Cleghom  were  issued, 
and  that  a  writ  should  go  to  prohibit  further 
proceedings  in  the  said  County  Court  of  the 
county  of  Elgin,  on  the  said  two  writs  of  execu- 
tion, and  on  the  rules  of  court,  orders,  jadg- 
ments, &c.  As  thb  however  is  the  firnt  applica- 
tion on  which  this  question  has  arisen,  if  the 
claimant,  Munn,  desires  to  take  the  opinion  of 
the  court  on  the  subject,  I  will  direct  the  assig- 
nee to  declare  in  prohibition  before  the  issuing 
of  the  writ 


COBBSSFONDENCE. 


Act  for  Protection  of  Sheep, 

To  THE  EoiTOaS  OF  THB  LoCAL  COUBTS  GaZETTE. 

Gentlemen, — Among  the  seyeral  Acts  re- 
cently passed  by  the  L^slature  for  the 
benefit  of  the  farming  community  generally,  j 
is  one  which  provides  for  the  protectioD  of 
sheep  (29  Via  cap.  39,)  and  as  the  provi^ons 
of  that  Act  will  have  to  be  carried  into 
operation  almost  exclusively  by  laymen,  it 
may  not  be  deemed  out  of  place  for  the  infor- 
mation of  your  numerous  readers  to  ask  a  few 
questions  in  respect  to  that  Act 

The  7th  section  places  the  sheep  and  lambs 
evidently  under  greater  protection  than  any 
other  animal  or  even  man,  since  by  that  sec- 
tion it  is  not  necessary  for  the  owner  of  the 
sheep  or  lamb  that  has  been  killed  or  injured 
by  a  dog  to  prove  that  that  dog  was  mischiev-  i 
ous,  while  in  all  other  instances  where  a  dog 
has  attacked  or  injured  a  man  or  an  animal, 
except  a  sheep  or  lamb,  before  damages  can  be 
recovered  it  must  be  proved  that  the  owner  or  j 
possessor  of  that  dog  had  a  knowledge  of  the 
mischievous  propensities  of  such  dog. 

The  8th  section  authorises  the  owner  of  any 
sheep  or  lamb  that  may  be  killed  or  injured 
by  any  dog,  to  apply  to  two  Justices  of  the 
Peace  in  the  municipality,  whose  duty  it  shall 
be  to  enquire  into  the  matter  and  view  the 
sheep  injured  or  killed,  and  who  may  examine 
witnesses  upon  oath  in  relation  thereto. 

1.  Is  this  application  to  be  made  verbally  ? 

2.  Are  the  justices  to  travel  to  the  place 
where  the  sheep  were  killed,  or  where  else  are 
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they  to  enquire  into  the  matter  and  view  the 
sheep?  Is  the  clause  intended  to  compel 
justices  to  trayel  from  one  place  to  another 
for  the  good  of  individuals  and  without  re- 
oumeration,  and  if  not  who  is  to  determine 
the  place  for  an  enquiry  and  a  viete  t 

3.  Can  justices  compel  the  attendance  of 
vitnesses  in  such  a  case  ?  And  if  they  can 
bj  what  ^^/crm*^  are  witnesses  summoned  to 
attend  ?    (Form  A  1  will  not  answer.) 

The  8th  section  also  requires  such  justices 
to  give  a  eertiflcate  as  to  the  facts  of  the  killing 
bja  dog)  and  in  that  certificate  they  shall 
state  the  amount  of  damages  together  with  the 
falaeof  the  sheep. 

4.  Is  the  value  of  the  sheep  that  which 
would  he  paid  hy  the  hutcher  for  slaughter 
meat,  or  may  an  additional  sum  he  added  to 
the  yalue,  on  account  of  a  superior  breed;  or 
the  intention  which  the  owner  had  of  keeping 
the  hunbs  or  sheep  to  breed  firom  ? 

5.  May  the  loss  of  time  sustained  by  the 
owner  in  prosecuting  the  case,  and  also  the 
antidpated  damages  which  he  sustains  by  the 
loss  of  a  lamb  which  he  intended  for  a  breeder, 
be  taken  into  oonsideratioQ  in  estimating  the 
damages? 

For  instance  a  man  has  four  lambs  killed  by 
a  dog,  one  of  the  lambs  being  a  full  blood 
Southdown  from  which  he  intended  to  breed 
in  (ature.  A  butcher  who  is  called  as  a  wit- 
ness values  the  lambs  at  (2  60  each,  the 
owner  however  thinks  that  something  extra 
should  be  allowed  to  him  in  the  shape  of  dam- 
ages, say  $2  for  loss  of  time  and  $5  for  the 
loss  of  the  breed  for  one  year.  Would  the 
justices  be  justified  in  taking  those  (7  into 
consideration 

The  9th  section  authorises  the  owner  of  the 
sbeep  killed,  to  see  the  owner  of  the  dog  that 
killed  the  sheep,  but  before  judgment  can  be 
obtained,  it  most  be  proved  that  due  notice 
vu  given  to  the  owner  of  the  dog  of  the 
intended  application  to  the  justices  of  the 
peace. 

6.  Does  it  not  follow  as  a  matter  of  course 
that  if  the  owner  of  the  dog  if  not  notified 
he/ore  application  to  the  justices,  that  no 
damages  or  value  of  the  sheep  can  be  recovered 
of  him  by  any  process  of  law  ? 

The  10th  and  11th  sections  point  out  the 
mode  by  which  the  owner  of  the  sheep  killed 
QMj  obtain  from  that  municipality  payment 
for  his  damages  and  value  of  the  sheep  ;  this 
wnount  however,  is  to  be  paid  by  the  treasurer 


firom  and  out  of  the  fund  obtained  from  the 
dog  tax  and  firom  no  other  whatsoever. 

7.  As  there  will  be  no  dog  tax  f\ind  within 
the  meaning  of  the  Act,  in  any  municipality 
before  the  general  taxes  are  collected,  which 
will  be  towards  the  end  of  the  year ;  is  the 
Municipal  Council  before  the  existence  of  that 
fhnd  required  to  comply  with  the  provision  of 
section  11  ?  Or  in  other  words  can  any  action 
be  taken  under  sections  10  and  11  before  the 
dog  tax  fhnd  is  a  matter  of  fact  ? 

The  12th  section  requires  the  owner  of  the 
killed  sheep  to  refund  the  money  which  he 
may  thus  have  received  from  the  Municipal 
Council,  if  he  afterwards  recovers  the  damages 
and  value,  firom  the  owner  of  the  dog. 

8.  Does  not  this  clause  lead  to  infer  that 
the  Legislature  intended  to  give  the  owner  of 
the  sheep  killed  the  power  to  sue  the  owner  of 
the  dog  even  after  the  Municipal  Council  has 
paid  the  damages  and  value  of  the  sheep  ? 
Does  not  the  word  ^^reeover^^  as  applied  in 
that  clause  mean  recover  by  suitor  by  process 
of  Uw? 

9.  If  the  supposition  made  in  the  8th  ques- 
tion is  correct;  iA,  that  an  action  wiU  lie 
against  the  owner  of  the  dog  that  killed  the 
sheep  even  after  the  Municipality  has  paid 
damages  and  value  of  sheep,  and  that  the  same 
may  be  recovered  from  such  owner  of  the  dog  * 
may  it  not  also  be  inferred  that  by  section  12 
the  Legislature  intended  to  give  power  to  the 
owner  of  the  sheep  killed  to  recover  said  dam- 
ages and  costs  fh)m  such  person  who  though 
at  first  was  unknown,  but  who  afterwards,  f.«. 
after  application  to  the  justices  was  ascertained 
as  being  the  owner  of  the  dog  that  killed  the 
sheep?  (Of  course  this  would  render  the 
Matter  part  of  section  9  nugatory.) 

The  6th  section  says  that  the  residue  of  the 
fund  if  any,  shall  form  part  of  the  assets  of 
the  municipality  for  the  general  purposes 
thereof. 

10.  At  what  time  of  the  year  is  the  balance 
to  be  struck  ? 

The  tax  is  payable  in  December,  but  pay- 
ment is  often  extended  till  February  or  March. 
Municipal  accounts  are  balanced  immediately 
after  the  first  sesssion  of  the  council  in 
January.  Damages  to  sheep  and  lambs  by 
dogs  are  most  frequent  in  Spring,  hardly  ever 
between  the  collecting  time  and  the  auditing 
of  accounts.  If  the  dog  tax  fund  be  balanced 
in  January  and  the  surplus  added  to  the  gen- 
eral fund  there  will  be  no  dog  tax  fund  till 
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next  December^  and  the  mumclpal  ooiiacil  nuij 
most  iDTsriably  nply  to  appUcuits  for  dun- 
ages  aad  payment  for  costs  ^  sheep  that  tfa«re 
are  no  funds  on  hand. 

11.  Are  magistrates  to  perform  all  the  worjk 
required  of  them  juoder  that  Act  without 
renimieratioD  ? 

Though  tbe  process  is  oot  identical  with 
that  under  the  Summazy  CQnYic^ons  Act,  yet 
they  do  not  merely  act  minisUrwUy,  and 
though  it  is  a  '*  killing"  business,  they  certainly 
are  tLcHngjiidicially  when  they  are  requested 
to  judge  the  value  and  estimate  damages. 

As  these  questions  occurred  to  me  on  ex- 
aminiog  the  Act^  after  being  called  upon  by  a 
farmer  whose  lambs  had  been  killed  by  a  dog, 
and  who  desired  to  avail  himself  of  that  statute, 
I  thought  it  would  not  be  improper  to  ask  you 
for  information  on  those  points- 

BeepectfuUy  yours, 
Preston,  8lh  April,  1866.  Otto  Kmvs. 

[See  Editorial  remarks  on  page  66.— £b8. 
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Billt  of  SaU~RtnmaL 
To  IBS  EpiTpRs  Of  TBS  L.  C.  Gasbttc. 
GaKTLmBir, — ^Ab  there  ia,  in  this  section  of 
the  country,  a  diversity  of  opinions  about  the 
legality  of  Bills  of  Sale,  if  not  renewed  after  the 
expiration  of  one  year  from  date  of  filing, 
will  you  please  state  if  it  is  necesaary  to  re- 
new a  bill  of  sale  the  same  as  a  chattel  mort- 
gage ?  If  renewed,  must  there  be  a  new 
delivery  of  the  goods  and  chatjtels  ?  For  how 
long  a  period  can  the  person  gwivg  a  bill  of 
sale,  retain  possession  of  the  goods  he  has 
conveyed  away  ?  It  often  happens  when  a 
farmer  has  run  an  account  with  the  store- 
keeper to  the  tune,  of  $100,  that  the  store- 
keeper demands  secusity,  and. for  that  object 
takes  a  bill  of  sale  of  the  debtor's  cattle 
&c,  perhaps,  worth  three  times  the  amount 
of  the  claim  —  ihs  farmer  %i\ll  retaining 
poueuion.  In  the  course  of  the  season  the 
farmer  will  probably  deliver  to  his  merchant 
creditor,  grain  ^,  to  the  amount  of  the  bill 
.  of  sale,  but  as  he  has  still  been  purchasing 
new  goods,  the  storekeeper  will  not  give  up 
tho  bill  of  sale  until  all  arrears  are  paid.  .  The 
farmer,  in  the  mean  time  having  obtained 
credit  from  other  piDrsons,  who  wore  ignorant 
of  the  e^istAa<ee  of  a  bill  of  sale,  find  too  late 
that^hey  have  been  most  cruelly  duped. 


Surdy  some  measure  ought  to  be  adopted 
to  prevent  sach  glaring  fraud. 

Your  obodiant  secTaiit, 

aa.  lthx. 

£;ganville  April,  1866. 

[A  bill  of  sale,  unlike  a  diattel  mortgage, 
does  not  reqatre  renewal  in  oi^er  to  keep  it 
alive.  The  property  in  the  chattels  oontacned 
therein  passes  to  the  bargainee  and  remains  in 
him  until  divested.  The  principal  objectH  of 
registration  of  a  biQ  oCaale  is  to  give  notice  to 
the  public,  and  the  goods  still  remaining  in 
the  hands  of  the  baigainor  or  vwodor  axe, 
nevertheless,  under  certain  drcamstanoesy  pro- 
tected, for  the  benefit  of  the  purdiaser,  from 
any  execution  against  liie  vendor.  Tlie  books 
of  the  Coonty  Court  olerk,  in  whose  office 
bills  of  sale  sre  registered,  are  open  finr  inspec- 
tion, and  persons  can,  if  they  so  deaire,  make 
the  necessary  enqoiries.  Peiiies  who,  for  the 
sake  of  doing  a  Urge  bnoinooa,  are  in  the  babit 
of  recklessly  giving  credit  to  every  one  who 
asks  it  genendly  soffier  for  it;  aad  though 
ihey,  as  individaals,  nuy  aaitr,  the  <»untry 
generally  is  benefitted  by  every  thing  tb»t 
tends  to  curtail  such  a  system.  In  the  case 
put  by  our  oorrespondent  we  are  not  so  sure 
that  such  bflls  of  sale  would  be  a  protectioD 
against  subsequent  executions. — ^Eds.  L^  C.  G.] 


ToMTK  LioenseM. 


To  THE  EorroRs  of  tmb  Local  Courts*  Qaztttk. 

Gbitti^xbn,— Under  the  3rd  section  of  capi 

53  of  statutes  of  1860,  how  many  licenses  can 

a  Municipal  Town  Council  issue,  to  sell  liquor 

by  retail,   which   town  has  a  population  of 

1,000  souls,  but  which  was  incorporated  as  a 

town  by  Act  of  Parliament  in  1859.     The  law 

then  required  but  1,000  sods  for  incorporation 

purposes,  now  8,000.     I  contend  that  under 

the  section  reforred  to,  the  town  is  entitled  to 

twelve  licenses.      An  answer  in  your  very 

valuable  journal  will  oblige, 

A  Town  Clbkk. 
May  2nd.  1866. 


[Sec.  8  of  23  Yic.,  cap.  58,  provides  that  the 
proportion  of  Tavern  Licenses  shall  not  be 
*' greater  than  one  for  every  250  souls  resident 
therein,  as  shown  by  tbe  last  census,  Ac ; 
Provided  that  no  town  incorporated  by  Act  of 
Parliament  shall  be  considered  as  having  less 
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thftn  the  number  of  inliabiUiits  required  bj 
the  Act  respecting  the  Municipal  Institutiona 
of  Upper  GftDada  to  eoftttle  a  plaoe  to  be  in- 
eorporated  as  a  town.*' 

This  section  seems  to  provide  that  it  is  to 
be  taken  as  «  condusive  presemption  (for  the 
purpose  of  thn  proritiOQ)  that  an  j  town  ki* 
corporated  as  above  mentioned  has  the  re- 
quired number  of  lahabitaatfl^  that  is  to  say 
3,000,  and  having  therefore,  by  foree  of  this 
presumpti«^  ft  population  of  over  8,000  hi- 
habitants,  the  Munnicipal  Council  would  be 
entitled  to  issue  twelve  tavern  lioenses.  Whilst 
this  is  the  apparent  reading  of  the  statute,  it 
cannot  be  denied  that  there  is  a  very  palpable 
anomaly  in  this  particular  case.  The  pream- 
ble to  the  statute  says,  '*  Whereas  the  num- 
ber of  tavern  Ueenses  is  larger  than  the 
necessities  of  the  oommiinity  require,  and  it  is 
therefore  expedient  to  reduce  the  same,**  but 
here  if  the  town  has  only  1,000  inhabitants 
the  proportion  of  tavern  lioeosesnay  be  tkree 
to  every  250  sonls.— Dim.  L.  C.  O.] 


JEridnappinif^%9  Vie.^  Cap.  li. 
To  ras  EniroRS  or  tbi  U.  C.  Law  JoubkAl. 
GBirrLsmir, — An  error  appears  to  have* 
been  made  in  the  draft  or  copies  of  this  Aot 
to  which  it  would  be  well  to  call  attention. 
The  2nd  sec.  provides  that  all  the  provisions 
of  the  97th  Cap.  of  C.  S.  C.  respecting  acces. 
sories  before  or  after  the  fact  should  be 
applicable  to  this  Act,  whereas  Cap.  97th  C. 
a  G.  was  repealed  by  27  &  28  Vic,  Cap.  12. 

Tours  ftc., 
Walkerton  28th.  March  1866.  Lax. 


Clerk  o/ike  PBoee^FBa. 

To  TBI  EoCToae  er«a»  U«  C.  Law  Jodbrai*. 

SiE,~Will  you  have  the  goodnees'to  afTord 
Bie  space  hi  the  Law  Journal  to  ask  if  the 
Clerk  of  the  Peace  or  County  Attorney  can 
ebarge  »  fee  of  one  MUing  for  looking  «t  the 
Canada  Gawdie.  I  bad  occasion,  a  few  days 
ago,  to  request  the  janior  partner  of  the.eour- 
teoos  and  very  oblighig  County  Attorney  (not 
a  hundred  miles  from  Toroato)  to  allow  me  to 
look  at  the  OauUe  in  his  office,  and  on  return- 
ing it  I  was  iofurmed  that  I  most  pay  a  fee  of 
twenty  centu  for  the  seareh.  If  vhe  efaai^ 
was  made  ftir  the  p6Hiene9s  of  the  gentleman 
in  qaestiun,  I  have  nuihing  to  complain  of; 
bat  if  made  for  merely  looking  for  a  #bw 
moments  at  a  paUie  newspaper,  I  have  gmve 


doubts  whether  it  can  be  honestly  made.  I 
suppose  if  it  was  an  imptaition  it  ought  to  be 
exposed.  Yours,  ke,, 

April  20, 1866.  J.  F. 

[We  notice  in  the  tariff  of  fees  for  Clerku  of 
the  Peace,  as  given  in  KtdiM  Jattiee,  the  fol- 
lowing :  **  Fer  every  search  under  three  years, 
(to  be  paid  by  tbe  parly  making  the  same) 
$0.20."  We  suppose,  unless  the  whole  thing 
were  a  joke,  that  it  is  under  the  soppored 
authority  of  the  above  item  that  the  ohari^ 
was  made.  Sut  we  can  soareely  ei>noeive  it 
possible  that  tuofa  a  charge  coald  seriounly  be 
made  for  a  mere  act  of  common  courtesy.  If 
our  oorreapondent  is  not  under  some  miHap- 
prebension  as  to  this,  we  should  certainty 
agree  with  him  that  suoh  a  irannaotioo 
"  should  be  exposed." — Ens.  L.  J.] 
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A  JoimNAL  von  Oil  Mvk  ard  Dialrks  in 
Land.  By  J.  D.  Edgar,  of  Osgoode  Hall, 
Barrister-at-Law ;  with  a  new  and  correct 
map  of  the  Oil  Districts,  by  J.  Ellis,  jun. 
We  fancy  we  hear  our  professional  readers 
asking  what  are  '*  oil  men  ?  "  Fat  men,  lean 
men,  rich  men,  poor  men,  tall  men  and  small 
men,  have  for  a  long  time  beei^topics  of  daily 
discourse.  But  **  oil  men  "  is  an  innovation 
of  modem  days.  They  are  men  interested  in 
the  buying  and  selling  of  '*oil  land,"  or  of 
coal  oil  itself  in  the  crude  or  refined  state. 
For  all  such  this  interesting  little  brochure  is 
intended.  All  such  by  the  study  of  this  book 
may  become  sufficiently  learned  to  understand 
the  ordinary  requirements  of  law — as  to  agree- 
ments for  tne  sale  of  land — mode  of  enforcing 
agreements,  and  grounds  of  refusal  to  fulm 
agreements — about  title  to  land  in  Upper  Ca- 
nada— Pleases,  mortgages,  and  points  relating 
to  oil  and  mineral  lands.  The  remarks  of  the 
writer  are  free  from  professional  technicality. 
He  mentions  in  his  pre&oe  that  *'any  at- 
tempt to  populariae  the  rules  of  law  is  depre- 
cated by  seme  professional  men."  We  know 
of  none  such.  A  liberal  edueation  is  not 
complete  without  some  knowled^  of  the  ele- 
ments of  law,  and  the  more  it  is  popularised 
the  better  will  be  the  education  of  those  who 
acquire  even  a  popular  knowledge  of  its  prin- 
ciples. It  is  true  that  a  little  law  is  said  to 
be  a  dangerous  thing.  With  the  use  to  be 
made  of  the  learning  when  supplied  we  are 
not  at  present  concerned.  But  this  we  can 
say,  that  the  man  who  fancies  he  can  make 
himself  a  lawyer  by  reading  ''  handy  books  of 
law"  is  greatly  mistaken.  We,  however, 
agree  with  Mr.  Edgar  that  **a  man  cannot 
always  httve  his  solicitor  at  his  ellK>w,  and 
even  whan  he  has,  he  naturally  desires  to 
know  aometliing  about  the  nature  of  the  aeeu- 


SO—Vol.  II.] 


LOCAL  COURTS*  k  MUNICIPAL  GAZliTTB. 


[May,  1861* 


rity  in  which  he  is  investing  his  money.**  If 
bis  solicitor  be  not  at  hand  and  not  at  all 
communicative,  the  perusal  of  the  little  book 
before  us  will  afford  some  instruction  to  him 
on  such  matters.  If  he  discreetly  use  the 
knowledge  thus  acquired,  he  may  profit  bv 
it  But  if  he  imagine  that  he  knows  enough 
of  law  on  the  subjects  treated  of  to  dispense 
with  his  solicitor,  the  chances  are  that  an 
appeal  to  his  solicitor  during  the  pendency  of 
an  expensive  law  suit  will  be  the  reward  of 
his  self-sufficiency. 

This,  however,  is  no  reason  why  popular 
law  books  should  not  be  freely  purchased  by 
the  classes  of  the  public  for  whom  they  are 
intended.  The  author  means  well,  and  is  not 
responsible  for  the  misguided  use  to  which 
foolish  or  vain  men  may  apply  the  knowledge 
he  supplies  them.  He  cannot  with  his  books 
give  to  the  purchaser  either  brains  or  discre- 
tion, and  if  through  the  want  of  the  latter 
learning  be  misapplied,  the  fiuilt  does  not  rest 
with  the  author. 

The  book  before  us  is  preceded  by  a  well- 
executed  map  of  the  oil  district,  which  of 
itself  is  of  as  much  value  as  the  selling  price 
of  the  book,  and  the  typography  of  the  work 
is  greatly  to  the  credit  of  Messrs.  Rollo  A 
Adam,  the  enterprising  publishers. 


JUDICIAL  SAYINGS. 

(Selected  from  the  RtporU  by  J.  M.  8.  0.  Scbaitk,  Notary 

Writ  of  Right. — The  issoiog  oot  a  writ  of 
right  is  odioi^  in  the  sight  of  the  law.  This 
proceeding  was  always  so  disKked,  that  so  &r 
back  as  1783  Lord  Kenyon  broaght  a  Bill  into 
Parliaroeat  to  provide  that  if  the  demandant  in 
a  writ  of  right  failed  he  should  pay  coBta,  and 
that  (contrary  to  the  old  practice)  the  demand- 
ant and  not  the  tenant  should  be  the  party  to 
begin.  In  18i6,  when  I  had  the  honor  of  a  seat 
in  Parliament,  I  also  procured  a  Bill,  with  simi- 
lar provisions,  to  pass  the  House  of  Commons, 
but  it  was  thrown  out  by  the  Lords ;  and  now 
the  writ  is  aboUsbed  altogether  by  the  statute  3 
&  4  Will.  4,  0.  27,  except  in  the  particular  cases 
provided  for  by  sec.  87:  iT.\e  Vice  Chancellor, 
6,  L.  J.,  N.  8.,  14,  Ch  ) 

Tbrms. — In  almost  every  trade  there  are  eer- 
tain  terms  and  expressions  used  by  the  persons 
dealing  in  them,  which  are  not  intelligible  to 
strangers  to  the  trade.  For  instance,  in  the 
trade  of  insurance  the  word  **a?erage*'  is  in 
eonstant  use,  having  a  meaning  quite  different 
from  its  ordinary  understood  sense.  So  also, 
there  is  the  word  **prompt«*'  wUoh  is  to  be 
found  almost  universally  in  London  boaght  and 
sold  notes  and  contraots  of  sale.  This  word,  as 
used,  would  be  ^unintelligible  to  persons  unac- 
quainted with  trade  terms  and  language,  and  I 
apprehend  that  when  such  terms  have  been  long 
in  use  and  of  frequent  occurrence  in  courts  of 
law,  the  judges  are  as  much  bound  to  know 
their  meaning  and  apply  them,  as  they  are 
bound  to  know  and  apply  the  ordinary  terms  of 
law,  which  are  quite  unintelligible  to  persons 
not  lawyers.  By  the  **  prompt  day"  is  under- 
stood the  day  for  payment  on  sales  of  goods  not 
payable  by  biHs,  which  varies  in  difflMieat  trades : 


(PuUing^t  TSreatue  on  the  Lawa  of  London,  464 ; 
Martin,  B.,  82  L.  J.,  N.  S.,  262,  Q.  B  ) 

Oaiom  or  m  woans  Bansbk  Ain>  BAKKacrr.^ 

In  the  middle  ages,  or,  at  all  events,  durinz  om 
portion  of  that  indefinite  period,  the  merchuits 
and  money-lenders  in  Italy  displaved  on  a  banco, 
or  l)ench,  the  money  that  they  nad  to  lend  out  at 
interest;  and  thus  the  word  came  to  signify  a 
repository  of  money,  or  a  bank.  When  one  of 
these  money-lending  merchants  wbs  unable  to 
continue  his  business.  Ills  bench,  or  counter,  wis 
brolEen,  and  he  himeelf  was  spoken  of  as  a  haneo- 
roUo,  or  bankrupt. — Banker's  Magazine. 

Prom  Rolls  we  learn  this  lesson  brief— 
A  Romilly,  with  rare  look  gifted. 

Shows  how  a  lawyer  like  a  leaf 
Is  by  a  little  ruetle  lifted. — Punch. 

APPOINTMENTS  TO  OFFICE. 

NOTABIBB  PUBUa 

STEPHEN  rRANKLIN  LAZIBB,  of  the  Oity  of  HaniDtm, 
EHqulre,  BarrtBtar-at'Uw,  to  be  a  Notaiy  Pablfe  for  Upper 
OaiMda.    (QasettMl  AprU  14, 1S60.) 

JOHN  JENNINGS  BROWN,  of  thm  City  of  hamitm, 
Eaqolre,  Attomaj-at-Law,  to  b«  a  Notary  Public  for  Uppar 
Ouiwia.    (QsMttod  Aprtl  21,  ISee.) 

EDWARD  DBANE  PA&KE,  of  tho  aty  of  Londom 
Biqiilre,  Atlora«j-at-Uw,  to  bo  a  NoUzy  Public  In  CppM 


JOHN  A.  KAIN8,  of  Bt  Thomas,  EkvItb,  BarriHer-al- 
Law,  to  beaNotaryPnbUo  In  Dppw  OanaAa  (Gantt^ 
April  28, 1866.) 

00B0NER8. 

WILUAM  a  FRAN0I8,  oC  InvOTmay,  Baqoli^  HJ).,  to 
bo  an  AwmHatt  Coroner  for  the  Unltod  Oonntiaa  of  Hoitm 
•ndBniae.    (Oaiettod  AprU  K  1866.) 

8T.  JOHN  CASS  TISDALE,  of  the  township  of  HsBJItaB, 
Eaquire,  to  be  an  Aaaoclata  Coroner  for  th«  United  OoboUm 
of  Northnmberland  and  Dnrham.  (CkMtted  AprU  21,  llW) 

ROBERT  BURNS,  of  Pakonham.  EMinira,  M.D^  to  beta 
AModato  Coroner  for  the  UmUmI  Conntlee  of  Iduiark  uA 
Renfrew. 

OEOROE  D.  MORTON,  of  Bradfixzd,  Eeqnire,  M.D.,  to  b* 
an  Anoolate  Coroner  for  the  County  of  filmcoob  (Ganttwd 
April  28, 1866.) 

JdEMBEBS  OF  **  CENTRAL  BOARD  OF  HEALTH," 
UNDER  0.  8.  C,  CAP.  38. 

ROBERT  LEA  MACDONNBLL,  of  tb«  City  of  Montr^ 
Ea<|ulr«,  M.D. 

QBOROB  8.  BADEAUX,  of  the  aty  of  Three  Bivwt, 
Eeqniiv,  ai.D. 

EDWARD  VAN  OOUETLANPT,  of  the  City  of  Ottawi, 
Require,  M.D. 

HAHNEtT  H1LL»  of  the  Ctty  ef  Oltnwn,  Eeqoii^  EJ>. 

JEAN  B.  J.  LANDRY,  of  the  City  of  Qnebee,  Etqnirc, 
MD. 

JOSEPH  0BAU.E8  TAOHJ*,  of  the  a^  of  Ottim, 
Eaqulre,  M.D. 

JAMRS  A.  GRANT,  of  the  Oty  of  OtUwa,  Etoqnlre,  V  D. 

JOHN  R.  DICKSON,  of  the  O^  of  lElBgrton,  Etqeiff 
MD. 

J.  CLE0PHA8  BKAUBISN,  of  the  City  of  OtUwa,  If 
qnlre,  M.D. 

WILLLAM  T.  AJKIN6»  of  the  Qtj  of  TotmUn  B«ivi^ 
M.D. 

JOHN  D  MeDONALD,  of  the  Oily  of  HnmfltoD,  B^vln, 
MJ)L,nnd 

CHARLES  Q.  MOORE,  of  the  City  of  London,  I«iair*- 
M.D. 


TO  OOBBBSPONDBNTS. 

•*L."— AU  the  anawer  we  can  gift  to  yonr  queeHon  hM 
been  nlready  given. 

»OiTo  Kton,"— "a  0.  Lt!c»,»— «A  To¥«  Cmi,"- 
••  tax. "— ^  J.  F.''«-^BAff  «  ftoieaywrtMitn" 
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DIARY    FOR   JUNE. 


1.  Friday  N«w  Trial  Bay  QA 

2.  Bator.  Baatar  Tana  aada. 

Z.  8G!T.~  Ul  Sumday  after  TrinUu, 

L  Moo  ^  Raeordflr'a  Oovrt  tits.  Lait  da/  for  notiee  of  trial 
U.  3C5 ...  9md  Sknday  <^fUr  Trmtty-  [tbr  Oooiity  Ooart. 
11.  XoD ...  51.  Bamabat, 

11  TvM. ..  Qoartar  Bern,  and  County  Gt.  ilttlaKt  In  each  Oo. 
IT.  SUN...  9rd  aumdug  a/Ur  TrinUg, 

20.  W«d...  Aao«Dcioa  of  Quean  Tlctoria,  1837. 

21.  fbnn.  Looreat  Day. 

24  SUN...  4lh  Sunday  a/Ur  TrinUp.    SI.  John  BofOd. 
27.  Tbam  Blttingt  Ooort  of  Krror  and  AppeaL 
ti.  Friday  SL  FkUr. 

;>>.  Satnr.  Laat  day  tor  Oo.  CI.  Do.  to  rev.  Aw.  Roll.  Last  d. 
for  Co.  Ot.  to  eqnalixa  ItoU  of  Loetl  Monieipal. 
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THE  ACT  FOR  THE  PROTECTION  OP 
SHEEP. 

A  correspondent,  whose  letter  we  published 
in  our  last  issue,  asks  a  number  of  questions 
reUtiTe  to  the  working  of  this  act,  which  we 
now  propose  to  discuss  in  the  order  in  which 
be  propounds  them. 

1.  May  the  application — which  the  8th  sec- 
tion MiUiorises  the  owner  of  any  sheep  or 
lamb  that  may  be  killed  or  injured  by  any 
dog  to  mxdce  to  two  Justices  of  the  Peace  in 
the  municipality,  (whose  duty  it  shall  be  to 
inquire  into  the  matter  and  view  the  sheep 
injured  or  killed,  and  who  may  examine  wit- 
nesses upon  oa{h  in  relation  thereto) — be  a 
verbal  application  or  must  it  be  in  writing  ? 

Ihe  section  says  nothing  as  to  this :  but  it 
does  say  that  the  Justices  may  examine  wit- 
nesses upon  oath,  and  the  statements  of  these 
witnesses — of  whom  the  owner  should  be 
one,  to  prove  his  property,  to  shew  the  bona 
f^  of  the  application,  and  to  follow  the 
requirements  of  the  act,  if  for  nothing  else — 
should  be  reduced  to  writing  and  sworn  to  in 
the  usual  manner. 

2.  It  seems  imperatiye  upon  the  Justices 
to  view  the  sheep ;  and  though  this  provision 
niajr  lead  to  some  trouble  both  in  its  interpre- 
tation and  in  its  practical  working,  it  is  one 
^t  will  prevent  much  fraud  upon  munici- 
palities. The  owner,  though  not  bound  to  go 
to  two  of  the  nearest  Justices,  must  go  to  two 
"in  the  municipality,"  and  he  will  probably  go 
^  the  nearest,  who  are  not  likely  to  be  very 


iar  from  the  scene  of  action.  If  within  a  reason- 
able distance,  and  no  other  circumstances 
should  prevent  it,  they  would  probably  visit 
the  place  where  the  sheep  was  killed  or  in- 
jured, and  thereby  be  in  a  better  position 
to  judge  of  the  facts  brought  before  them. 
But  we  do  not  at  present  think  that  it  is  abso- 
lutely incumbent  upon  them  to  visit  the  actual 
locality,  as  the  statute  can  be  complied  with 
by  the  owner  bringing  the  sheep  or  its  remains 
to  them.  The  time  and  place  for  the  inquiry 
and  view  must,  we  imagine,  be  determihed 
upon  by  the  Justices  in  their  discretion. 

8.  The  Justices  can,  doubtless,  compel  the 
attendance  of  witnesses  in  such  cases  at  such 
time  and  place  as  they  may  appoint  for  the 
inquiry  and  view.  The  form  of  the  summons 
to  compel  such  attendance  may  be  in  a  form 
iimilar  to  (L.  1)  in  Con.  Stats,  cap.  102, 
though  some  slight  alterations  must  be  made. 

This  brings  us  to  a  further  observation  with 
reference  to  the  answer  to  the  first  question, 
in  connection  with  the  means  of  evidence, 
and  it  is  this ;  the  owner  must,  owing  princi- 
pally to  the  fact  of  the  presence  of  two  Justices 
being  required  by  the  act,  almost  of  necessity, 
make  a  preliminary  application  to  the  Justices, 
which  we  think  should  be  on  oath  before  one 
of  them,  for  the  purpose  of  having  the  time 
and  place  arranged  where  he  could  have  the 
sheep  inspected  and  the  witnesses  examined. 
He  might,  perhaps,  it  is  true,  take  the  sheep 
and  witnesses  with  him  to  the  Justices,  and 
have  the  examination  then  and  there;  but 
there  would  be  difSculties  in  this  way  of  doing 
it;  and  the  owner  should,  if  possible,  give 
notice  to  the  owner  of  the  dog  of  the  intended 
application  so  as  to  obtain  the  benefit  of  the 
0th  section. 

4  I;  5.  These  questions  may  be  considered 
together. 

The  question  of  measure  of  damages  is 
always  somewhat  difScult,  and  it  is  almost 
impossible  to  lay  down  any  general  rule  which 
would  be  considered  satisfactory  in  all  aiscs 
that  are  likely  to  arise  under  this  act.  The 
matter  is  left  to  the  discretion  of  the  Justices . 
to  find  and  certify  **  the  number  of  the  sheep 
or  lambs  killed  or  hurt,  and  the  amount  of 
the  damages  sustained  thereby  by  the  owner, 
together  with  the  value  of  the  sheep  or  lambs 
killed  or  hurt"  Though  this  certificate  is  to 
contain  the  above  facts,  it  does  not  follow 
that  the  owner  can  recover  either  from  a 
municipality  or  from  an  individual  the  value 
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of  the  animal  over  and  aboTO  the 
sustained  otherwi$e  than  by  the  lost  of  or 
injury  to  such  animal ;  this  is  dear  bol2i  on 
principle  and  from  the  wording  of  subsequent 
sections.  The  question  therefore  is,  what 
comes  within  the  word  "damage.'*  The 
law  does  not,  as  a  general  principle,  reoognice 
either  consequential  or  vindictiTe  damages; 
and  section  10  uses  the  words  *' damage" 
and  "value  of  the  sheep"  as  sywmymovB 
terms.  The  loose  way  in  which  these  words 
are  used  will  lead  to  much  difficulty,  but  we 
think  that  the  owner  would  be  entitled  to  re- 
cover the  value  of  the  animals,  if  killed  «nd 
their  carcases  rendered  useless  for  any  pur- 
pose ;  or,  an  amount  which  would  compensate 
for  such  injury  as  may  have  been  done  to 
them,  if  only  hurt  in  such  a  way  that  they 
were  not  pennanent^  injured ;  or,  if  the  sheep 
were  killed  and  its  carcase  not  rendered  use- 
less, such  an  amount  as  would  compensate  for 
the  difference  between  the  live  animal  and  the 
value  of  the  carcase,  to  the  owner,  if  saleable  or 
fit  for  use.  That  part  of  the  above  definition 
which  speaks  of  the  value  of  the  dead  animal  is 
given  more  as  a  suggestion  to  get  out  of  a  diffi- 
culty as  to  its  disposal  if  not  destroyed  so  as 
to  be  unfit  for  some  use,  rather  than  a  posi- 
tiveopinion  as  .to  the  legal  effect  of  the  words 
used  in  the  statute.  Whatever  circumstanoes, 
whether  of  superiority  in  breed  or  in  condi- 
tion, and  whether  the  sheep  is  intended  for 
breeding  from,  or  for  butchers'  meat,  dbc, 
which  render  the  sheep  more  or  less  valu- 
able, should  certainly  be  taken  into  considera- 
tion—the damage  being  judged  by  the  value 
of  the  animal  to  the  owner,  before  its  death, 
and  such  value  to  be  determined  rather  by 
opinion  of  a  farmer  rather  than  that  of  a 
butcher.  Prospective  damages  should  not  in 
general  be  allowed.  More  than  this  we  cannot 
say.  The  time  of  the  owner  in  prosecuting 
his  claim  cannot,  we  think,  be  charged  for 
any  more  in  this  case  than  in  any  other,  where 
he  is  prosecuting  a  suit  in  a  court  of  law  or 
seeking  redress  for  an  injury. 

6.  Our  correspondent,  we  think,  miscon- 
ceives the  purport  of  section  9.  The  certifi- 
cate of  the  Justices,  under  any  circumstances, 
is  only  primd  facie  evidence  of  its  contenta, 
and  not  even  that,  if  notice  of  the  intended 
application  be  not  given  to  the  owner  of  the 
dog. 

7  &  10.  Of  course  if  the  municipality  has  no 
funds  to  pay  the  cUiims,  the  claims  cannot  be 


paid  till  funds  are  fiurthconuBgi  bat  they  most 
be  paid  in  the  order  in  whi<^  they  are  pre- 
sented. The  balance  should,  we  presume,  be 
struck  as  in  other  cases.  This  is  a  ^fficaltj, 
or  rather  an  inconvenience,  which  cannot  well 
be  avoided. 

8  &  9.  The  ptrty  injured  can  only  reoorer 
from  the  municipality  in  case  he  cannot  di£. 
cover  the  owner  of  the  dog  doing  the  damage, 
or  fiuls  in  recovering  the  value  of  the  sheep 
from  such  owner.  The  act  does  not  preTem 
mn  action  from  being  brought  aganist  tiie 
aggressor,  whether  known  or  unknown  to  the 
aggrieved  at  the  time  of  his  application  to  tbe 
Justices,  and  we  do  not  think  that  it  would 
be  any  answer  to  sudi  action  for  the  defen- 
dant to  say  that  the  plamtiff  had  alresdj 
received  the  amount  of  the  damages  from  the 
municipality. 

11.  As  to  whether  magistrates  are  entitled 
to  any  remuneration  for  services  under  this 
act,  we  should  say  that,  however  hard  it  may 
be  upon  magistrates  to  work  for  nothing, 
there  appears  to  be  no  provision  for  the  paj- 
ment  of  any  fees  to  them,  either  expressly  or 
by  implication-  They  must  therefore  it  would 
seem,  do  their  duty  under  this  **  without  fee 
or  reward,"  and  as  we  trust  they  will  also  do 
it,  "without  fear,  fkvour  or  affection." 

We  see  that  Mr.  Wright  has  introduced  a 
bill  to  amend  this  act  We  have  not  howerer 
yet  learned  the  import  of  it 


Omr  reiulers  will  scarcely  expect  an  apology 
for  the  late  appearance  of  this  number.  Mat- 
ters of  much  greater  moment  have  engrossed 
the  time  of  many  and  the  attention  of  all  of  tu. 
Long  may  it  be  before  a  similar  cjiuse  of  ex- 
citement arises  within  our  peaceful  borders. 


Am  Act  TO  AUTBOBIU  THI  APPBBBBIISION  4!n> 
OBTXNTION  UNTIL  TUX  BIOQTH  DAT  OF  Jo'C^ 
ONE  THOUSAND  IIGBT  HUNDRED  AND  SIXH' 
SEVEN,  or  SUCH  PBBSONS  AS  SHALL  BE  StS- 
PECTBD  or  COMMITTIMO  ACTS  OF  BOSTILnT  OB 
CONSPIRING  AOAIBST  HSB^MAnaTT's  PlBSOV 
AND  GOVBRNMEIIT. 

fAMOtad  to  Stti  JWM.  1966.] 

Whereas  certain  evil  disposed  persons  being 
subjects  or  citizens  of  Foreign  Countries  at 
peace  with  her  Majesty,  have  lawlessly  invaded 
this  Province,  with  hostile  intent,  and  whert^s 
other  similar  lawless  invasions  of  and  bos^e 
incursions  into  the  Province  are  threatened; 
Her  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Legislative  Council  and  Assemblj 
of  Canada,  enacts  as  follows : 
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1.  AH  uid  every  person  and  persons  who 
is»  tre  or  shiill  be  within  Prison  in  this  Pro- 
vioce  iit  upon,  or  ailer  the  day  of  the  passing 
of  this  Act|  bv  warrant  of  oommitment  signed 
SjaDj  two  Justices  of  the  Peace,  or  under 
capture  or  arrest  made  with  or  without  War- 
nnt,  by  any  of  the  officers,  non-commissioned 
officers  or  men  of  Her  Miyesty^s  Regular, 
Militia  or  Volunteer  Militia  Forces,  or  by  Any 
r«f  the  officers,  warrant  officers  or  men  of  Her 
Majesty's  Nary,  and  charged ; 
With  being  or  continuing  in  arms  against 

Her  Majesty  within  this  Province ; 
Or  with  any  act  of  hostility  therein ; 
Or  with  having  entered  this  Prorinoe  with 
design  or  intent  to  levy  war  against  Her 
Majesty,  or  to  commit  any  felony  therein ; 
Or  with  levying  war  against  Her  Mi^Jesty  in 
company  wiu  any  of  the  sabjects  or  citi- 
zens of  any  Fcnreign  State  or  Country 
then  at  peace  with  Her  Majesty ; 
Or  with  entering  this  Province  in  company 
with  any  8U(£  subfeets  or  citizens  with 
intsnt  to  levy  war  on  Her  M%|esty,  or  to 
commit  any  act  of  Felony  therein ; 
Or  with  joining  himself  to  any  person  or 
persons  whatsoever,  with  the  design  or 
intent  to  aid  and  assist  him  or  them 
whether  sabjects  or  aliens,  who  have  en- 
tered or  may  enter  this  Province  with 
design  or  intent  to  levy  war  on  Her  Ma- 
jesty, or  to  commit  any  felony  within  the 
same; 
Or  charged  with  High  Treason  or  treason- 
able practices,  or  suspicion  of  High  Trea- 
son, or  treasonable  practices ; 

May  be  detained  in  safe  ensiody  without  Bail 
^r  mainprize  until  the  eight  day  of  June,  one 
thousand  eight  hundred  and  sixty-seven,  and 
no  Judge  or  Justice  of  the  Peace  shall  bail  or 
try  any  such  person  or  persons  so  committed, 
(^ptured  or  arrested  without  order  firom  Her 
Majesty's  Executive  Council,  until  the  eighth 
<^y  of  June,  one  thousand  eight  hundred  and 
sixty^cren,  any  Law  or  Statute  to  the  con- 
trary notwithstanding;  provided,  that  if  within 
fourteen  days  after  the  date  of  any  warrant  of 
^^mmitment,  the  same  or  a  copy  thereof  cer- 
tified by  the  party  in  whose  custody  such 
I^won  is  detained,  be  not  countersigned  by  a 
cteik  of  the  Executive  Council,  then  any  per- 
^^ ^'P^^"*  detained  in  custody  under  any 
sach  wtrrant  of  commitment  for  any  of  the 
«u«*  aforesaid  by  virtue  of  this  Act,  may 
Wr  to  be  and  may  be  admitted  to  bail. 

2.  In  cases  where  any  person  or  persons 
njTebeen,  before  the  passing  of  this  Act,  or 
f Mfl  be  during  the  time  this  Act  shall  continue 
"norce  arrested,  committed  or  detained  in  cus- 
tody by  force  of  a  warrant  of  commitment  of 
any  two  Justices  of  the  Peace  for  any  of  the 
anises  m  the  preceding  section  mentioned,  it 
MWl  and  mav  be  lawfhl  for  any  person  or 
P^s  to  whom  such  warrant  or  warrants 
we  been  or  shall  be  directed  to  detain  such 
P*"on  or  persons  so  arrested  or  committed, 


in  his  or  their  custody,  in  any  place  whatever 
within  this  Province,  and  such  person  or  per- 
sons to  whom  such  warrant  or  warrants  luive 
been  or  shall  be  directed  shall  be  deemed  and 
taken  to  be  to  all  intents  and  purposes  law- 
fully authorised  to  detain  in  safe  custody,  and 
to  be  the  lawful  Gaolers  and  Keepers  or  such 
penMMis  so  arrested,  committed  or  detained, 
and  such  place  or  places,  where  such  person 
or  persons  so  arrested,  committed  or  detained, 
are  or  shall  be  detained  in  custody,  shall  be 
deemed  and  taken  to  all  intents  and  purposes 
to  be  lawful  prisons  and  gaols  for  the  deten- 
tion and  safe  custody  of  such  person  and  per- 
sons respectively;  and  it  shall  and  may  be 
lawful  to  and  for  Her  Majesty's  Executive 
Council,  by  warrant  signed  by  a  clerk  of  the 
said  Executive  Council  to  change  the  person 
or  persons  by  whom  and  the  place  in  which 
such  person  or  persons  so  arrested,  committed 
or  detained,  shall  be  detained  in  safe  custody. 

8.  The  Governor  may,  by  proclamation,  as 
and  so  often  as  he  may  see  fit,  suspend  the 
operation  of  this  Act,  or  within  the  period 
aforesaid,  anin  declare  the  same  to  be  in  full 
force  and  effect,  and,  upon  any  such  Procla- 
mation, this  Act  shall  be  suspended  or  of  full 
force  and  effect  as  the  case  may  be. 

4.  This  act  may  be  altered,  amended  or  re- 
pealed during  the  present  session  of  parliament 


SELECTIONS. 


THE  TRIAL  OF  THE  PIX. 

The  trial  of  the  pix  at  the  Exobequer  (says 
Mr.  Lawson*)  is  very  aocteot  and  ourious, 
and  though  carried  uo  in  an  open  court  is  yet 
little  known.  The  practice  of  summoning  the 
coort  is  as  follows : — Upon  a  memorial  being 
presented  by  the  Master  of  the  Mint  praying 
for  a  trial  of  the  pix,  the  ChanoUor  of  the 
Exchequer  moves  His  Miyesty  in  council  for 
that  purpose.  A  summons  is  then  issued  to 
certain  members  of  the  Privy  Council  to  meet 
at  the  office  of  the  Reoeiver  of  the  Fees  in  his 
Majesty's  Exobequer  at  11  o'clock  in  the  fore- 
noon of  a  certain  day.  A  preoept  is  likewise 
directed  by  the  Lord  High  Chancellor  to  the 
warden  of  the  Ouldsmith's  Company,  requir- 
ing them  to  nominate  and  set  down  the  names 
of  a  competent  number  of  sufficient  and  able 
freemen  of  their  company,  skilful  to  judge  of 
and  present  the  defaults  of  the  coins,  if  any 
should  be  found,  to  bo  of  the  {ory  to  attend 
at  the  same  time  and  plaoe.  This  number  is 
usually  twenty-five,  of  which  the  Assay  Master 
is  alwavs  one.  When  the  court  is  formed  the 
clerk  of  the  Goldsmith's  Companv  returns  the 
precept,  together  with  the  list  of  names  ;  the 
jury  IS  ealTed  over,  and  twelve  persons  are 
sworn.  The  followinjj^  is  the  form  of  the  oath 
as  administered  to  a  jury  in  March,  1847  : — 
You  shall  well  and  tmly,  after  your  knowledge 
and  disoredon,    make  the  assays  of  those 
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moneys  of  gold  and  silver,  and  traly  report 
if  the  8aid  moneys  be  in  weight  and  fineness 
according   to   the   Queen's  standard  in  the 

'  Treasury  for  coins ;  and  also  if  the  same 
moneys  be  sufficient  in  alloy,  and  according 
to  the  covenants  comprised  in  an  indenture 
thereof,  bearing  date  the  6ih  day  of  February, 
1817,  and  made  between  his  late  Majesty, 
King  George  the  Third,  and  the  Right  Hon. 
William  Wellesley  Pole.  So  help  you,  God." 
The  above  oath  having  been  administered,  the 
president  gives  his  charge  to  the  jury,  that 
they  examine  by  fire,  by  water,  by  touch,  or 
by  weight,  or  by  all  or  by  some  of  them,  in 
the  most  just  manner,  whether  the  moneys 
were  made  according  to  the  indenture  and 

.  standard  trial  pieces,  and  within  the  remedies. 

The  jury  then  retire  to  the  coort  room  of 
the  Duchy  of  Lancaster,  whether  the  piz  is 
removed,  together  with  the  weights  of  the 
Exchequer  and  Mint,  and  then  the  scales 

-  which  are  used  on  the^e  occasions  are  sus- 
pended, the  beam  of  which  is  so  delicate  that 
it  will  turn  with  the  merest  trifle,  when  load- 
ed with  the  whole  of  the  weights,  48fb  8oz.  in 

•  each  scale. 

The  jury  being  seated  the  pix  is  opened, 
and  the  money,  which  had  been  taken  oat  of 
each  delivery  and  deposited  therein,  inclosed 
in  a  paper  parcel,  under  the  seals  of  the  War- 
den, Master,  and  Comptroller  of  the  Mint  is 

.  given  into  th6  hands  of  the  foreman,  who 
reads  aloud  the  indorsement,  and  compares 
it  with  the  account  that  lies  before  him.  He 
then  delivers  the  parcel  to  one  of  the  jury, 

-  who  opens  it  and  examines  whether  the  con- 
teots  agree  with  the  indorsement.  When  all 
the  parcels  have  been  opened,  and  found  to 
be  right,  the  moneys  contained  in  them  are 
mixed  together  in  wooden  bowls  and  after- 
wards weighed.  Out  of  the  moneys  so  ming- 
led the  jury  take  a  certain  number  of  each  spe- 
cies of  coin  to  the  nmount  of  a  pound  weighl 
for  the  assay  by  fire ;  and,  the  indented  tria- 
piecefi  of  the  gold  and  silver  of  the  dates  spe- 

■  cified  in  the  indenture  being  produced  by  the 
priiper  officer,  a  sufficient  qnantity  is  cnt  from 
either  of  them  for  the  purpose  of  comparing 
with  it  the  pound  weight  ^gold  or  silver  which 
is  to  be  tried,  after  it  has  been  previously 
melted  and  prepared  by  the  usual  method  of 
4i86ay. 

When  that  operation  is  finished  the  jury 
return  their  verdict,  wherein  they  state  the 
manner  in  which  the  coins  they  have  examined 
hate  been  found  to  vary  from  the  weight  and 
fineness  required  by  the  indenture,  and  whe- 
ther Hi)d  huw  moon  the  variations  exceed  or 
fall  iijiort  of  the  remedies  which  are  allowed ; 
and  according  to  the  terms  of  the  verdict  the 
master's  quietus  is  either  granted  or  withheld. 

As  far  back  aa  there  is  any  record  of  these 
proceedings,  to  the  honour  of  those  gentlemen 
who  have  held  the  important  office  of  Master  of 
the  Mint  be  it  told,  there  has  never  been  a  de- 
viation fr  im  the  appointed  standard  of  valae. 
— Jiauhera'  Magazine, 


JUVENILE  OFFENDERS. 

When  Dr.  Watts  wrote  hymns  for  ftrture 
generations  of  juveniles,  and  gave  corrcncy  t« 
the  profound  sentiment  contained  in  the  line— 

"  It  is  a  sin  to  steal  a  pin," 
he  never  contemplated  the  punishment  of  sucb 
a  sin  committed  by  a  child  by  any  other  hum&D 
authority  than  that  of  the  parent  or  guardian  of 
the  culprit  It  is  very  true  in  theory  that  eren 
such  a  fault  as  stealing  a  pin  comes  within  the 
province  of  the  law,  and  that,  notwithstandiog 
the  v^ell-know  maxim  de  minimis  non  curat  la; 
but  we  must  protest  against  the  administr&tors 
of  justice  being  called  in  to  do  the  work  of  tht 
schoolmaster,  and  take  cognizance  of  offences 
which  would  be  more  properly  dealt  vrith  b? 
a  birch  rod  or  an  **  imposition." 

From  a  report  taken  firom  the  Birmingham 
Daily  Post  we  find  that  a  child,  whose  age  1$ 
variously  stated  at  nine,  ten,  and  eleven  years, 
and  who  is  a  scholar  in  Inkberrow  Sunday 
School,  was  brought  before  the  magistrates  sit- 
ting in  petty  session  at  Redditch  for  stealini; 
a  penny  out  of  the  pocket  of  a  fellow-scholar. 
The  report  runs  as  follow : — 

The  vicar,  the  Rev.  G.  R.  Gray,  who  is  chair 
man,  of  the  bench  of  ma^trates,  being  infoncevi 
of  the  petty  theft,  after  making  some  inquiries  icto 
the  case,  instructed  the  village  policeman  to  take 
the  girl  to  the  lock-up  which  was  done  on  Monday 
last.  Substantial  bail,  we  believe,  was  offerfti. 
but  the  Rev.  Mr.  Gray  refused  to  accept  it 

On  the  following  Friday  the  case  was  to  be 
heard,  and  we  are  left  to  suppose  the  child 
was  kept  in  the  lock-up  for  about  four  diy5> 
until  that  time,  and  this  would  have  been  the 
case  but  that  the  compassion  of  the  policeman 
moved  him  to  take  her  out  of  the  cell  and  keep 
her  in  his  own  house.  Meantime  some  sym- 
pathizing friends  had  employed  an  attorney  t<^ 
defend  the  little  prisoner.  At  the  sitting  of  the 
bench  were  three  justices  to  decide  on  this  im- 
portant prosecution,  when,  after  it  had  been 
asserted  that  this  was  not  a  first  offence,  ^ 
statement  which  was  denied  on  the  part  of  the 
prisoner,  the  chairman  said  "he  never  intended 
to  go  on  with  the  case,  and  he  merely  sent  the 
child  to  the  lock-up  to  punish  her.*' 

No  evidence  being  produced  the  case  w»s 
dismissed  but  the  prisoner's  advocate  objecting 
to  this  mode  of  settling  the  question,  she  wss 
again  placed  in  the  dock,  and  the  case  adjourn- 
ed to  a  future  day,  bail  being  this  timeaceptwl 
At  the  adjourned  hearing  the  magistrates 
imanimously  dischargd  the  prisoner,  in  the  be- 
lief that  there  was  no  felonious  intent 

We  have  heard  of  nnrses  who  indulge  in  the 
most  reprehensible  practice  of  threatening  cbii 
dren  with  sundry  ard  dire  punishments  for  the 
purpose  of  inducing  obedience  to  lawful  com- 
mands, and  among  others  a  threat  "to  call  the 
policeman  '*  is  not  not  uncommon,  thougb  ^^ 
never  heard  of  its  being  carried  beyond  a  threat- 
Practical  jokes,  moreover,  are  sometimes  c»r 
ried  too  far,  and  this  proceeding  of  the  Bev- 
Mr.  Gray  appears  to  partake  of  the  naww  o' 
both  these  improprieties.    No  information  ^** 
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sworn,  and  no  wamnt  issued  for  the  arrest  of 
the  child;  heis  which  stamp  the  proceedings 
uith  irregularity.  We  cannot  but  regard  the 
ase  of  the  parish  lock-up  as  a  place  to  punish 
offences  properly  cognizable  in  Sunday-school 
a<  a  grave  error  amounting  to  an  abuse  of  his 
double  power  as  clergyman  and  magistrate. 
The  refusal  to  accept  bail,  while  it  confirms  Mr. 
Gray's  statement  that  he  merely  meant  to  lock 
the  child  up  by  way  of  punishment^  shows 
clearly  how  untenable  is  the  principle  on  which 
he  acted.  No  magistrate — acting  merely  as  a 
jasticc  of  the  peace — would  have  thought  of 
refusing  bail  in  such  a  case,  and  if  Mr.  Gray 
<^nnot  divest  himself  of  the  feelings  of  the 
^hoolmaster  when  he  takes  his  seat  upon  the 
bench,  he  ought  not  to  sit  there  when  such  cases 
are  brought  before  it-^Solieitoi^  Journal 


MAGISTRATES  AXD  RAILWAY  TRA- 
YELLING. 

Occasionally  the  decisions  reported  from 
courts  of  petty  sessions  are  of  an  unacooant- 
aljle  nature,  and  appear  to  be  founded  upon 
that  roQgh  idea  of  equity,  popularly  so  called, 
▼faieh  is  neither  law  nor  justice.  At  times 
7e  read  that  an  oflfence  has  been  committed, 
ar.dihat  some  one  is  punished  accordingly, 
Ut  without  any  real  proof  that  the  one  pun- 
i^'hed  is  the  offentler.  At  other  times  the  law 
N  fi trained  to  meet  a  case  of  moral  culpability 
iiut  within  the  conteaiplation  of  the  law,  and 
the  machinery  of  justice  has,  ere  now,  been 
^et  ID  motion  for  the  punishment  of  the  offen- 
ces of  school  children.*  But  as  regards  the 
metropolitan  police  courts,  where  the  magis- 
trates are  men  of  legal  training,  it  is  rarely 
that  we  are  called  upon  to  comment  adversely 
"D  the  decisions  they  pronounce,  and  when 
rhig  uccars,  we  no  longer  look  upon  it  as  tri- 
vial blemish,  but  a  radical  defect.  Two  sum- 
DioDies  however,  lately  heard  before  Mr. 
Barker  at  the  Clerkenwell  Police  Court,  pre- 
sent the  remarkable  feature  that  the  one  for  a 
panishable  offence  was  dismissed,  while  the 
'lefendant  was  adjudged  to  pay  a  fine  of  ten 
^hilliDgs  in  respect  of  the  offence  charged  in 
the  other  summons,  which  has  been  solemnly 
decided  by  the  high  authority  of  the  Court  of 
Queen's  Bench  not  to  be  punisba*  le. 

The  facts,  as  reported  in  the  Tinui,  are 
these:— Mr.  Busby  was  summoned  by  the 
Xorth-L)ndon  Railway  Company,  first,  for 
^tving,  with  a  ticket  from  Broadstreet  to  Is- 
H[i{(toD,  proceeded  to  Caledonia-road  without 
pajiog  nn  additional  fare,  and,  secondly,  for 
not  having  left  the  carria|^e  at  Islington.  As 
regards  the  first  charge,  it  was  proved  that 
Mr.  Baithy  had  refused  to  pay  the  extra  fare, 
n^jt  becniise  he  had  any  intention  to  defraud 
»he  oompiiny,  but  because  the  fare  was  oharg- 
ed  under  a  new  regulation,  which  he  object^ 
to  and  wished  to  dispute. 

*^y»*  are  MgeU  nrntanUy  to  1m  looked  Ibr  In  the  adml- 
vmtioa  ol  JnstlM  b.r  m  Ivm  and  so  nnrwtralocd  «  body 
••  Uta  ni4j;utnc7  of  ISngUod.  aod  mrs  |ierbAp«  of  rarer  oo- 
^mn  ttun  might  r«Mooabl/  to  anUdpatad. 


Mr.  Barker  said  that  as  the  company  did 
not  press  for  the  infliction  of  the  full  pen  airy 
he  should  not  now  enforce  it  Ue  should  only 
convict  on  one  summons,  tiz.,  that  for  not 
leaving  the  train  on  arriving  at  Islington,  and 
for  that  offence  he  should  order  the  defendant 
to  pay  a  fine  of  ten  shillings  and  the  Cdsts. 
The  other  summons  would  l^  dismissed.  The 
defendant  at  once  paid  the  money,  and  said 
it  was  a  groat  injustice. 

Now  the  Court  of  Queen's  Bench  has  decid- 
ed, after  solemn  argument  {Ecusicrn  Uniotk 
RaUway  Comvany  v.  Fren,  24  L.  J.  M.  C.  C8,) 
that  the  simple  fact  of  a  passenger  not  quit- 
ting a  train  at  the  station  for  which  be  had 
taken  his  ticket  is  not  an  offence  unless  done 
with  intent  to  defraud.  And  their  L<^>rdflhips, 
in  another  similar  case  (Dearden  v.  Towfuend, 
10  SoL  Jour.  50),  went  so  far  as  to  declare 
that  a  bvp-law  which  attempted  to  make  this 
an  offinii^o,  irrespective  of  fraudulent  intent, 
would  be  void.  The  question  of  fraud  ap- 
pears to  have  been  negatived  by  the  dismissal 
of  the  first  summons,  and  even  if  the  defend- 
ant had  been  requested  to  leave  the  carriage 
at  Islington  and  refused  (which  was  not  alleg- 
ed) there  could  be  no  ground  for  inflicting  a 
fine.  Upon  the  summons  which  wa«<  disoiissed 
the  defendant  might,  perhaps,  with  justice, 
have  been  ordered  to  pay  the  extra  fare  as 
well  as  the  costs,  though  on  the  evidence, 
even  in  that  case  it  seems  rather  to  have  been 
%  band  fide  dUpvLte  as  to  liability,  and  therefore 
ground  for  a  civil  action  merely,  than  a  crimi- 
nal offence.  Travelling  without  a  ticket  is  no 
offence  if  done  without  any  intent  to  defraud, 
and  in  the  case  in  question  it  seems  to  us 
that  the  infliction  of  a  fine  was  not  only  a  de- 
liberate violation  of  the  law  as  laid  down  by 
the  Court  of  Queen's  Bench,  but  an  arbitrary 
and  unjust  proceeding,  contrary  alike  to  nat- 
ural equity  and  common  sense. — S'dicitor^s 
Joumai. 


MAGISTBATES.  MUNICIPAL, 
INSOLVENCY,  &  SCHOOL  LAW. 


NOTES  OP  NEW  DECISIONS  AND  LEADING 
CASES. 

Ihsolvinct— '*Basb  and  Hasaboocs  Spbcu- 
LATioM.'* — A  country  banker  accepted  to  a  large 
amount  bills  drawn  upon  him  by  a  person  who 
failed  to  remit  other  good  bills  according  to  his 
agreement,  without  any  security  whatever.  He 
afterwards  became  bankrupt. 

Heldt  that  his  insolveaoy  was  attributable  to 
rash  and  hasardoas  speoulation,  and  that  his 
order  of  discharge  was  properly  made  condi- 
tional on  the  setting  aside  part  of  his  subsequent 
earnings  for  the  benefit  of  his  creditors. —ii'x 
parU  BragmUmy  14  W.  R.  698. 

Ill80LV»CT  —  BA!f KRUPT— DrBT?  CONTRACTED 
ATTKB  ADJUDICATION,  BUT  BBFOKS  OSDSa  Of  DIS« 
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oBAROi— Pbotkction  faom  arsbbt — <*  Crkdi- 
tob" — The  protection  ftrom  arrest,  giTea  to  a 
bankrapt  by  statute  12  &  18  Vio.  o.  106,  s.  112, 
does  Dot  extend  to  an  arrest  made  bj  a  creditor 
whose  debt  was  incarred  between  ac^adication 
and  order  of  discharge. 

The  word  "  creditor  "  in  that  seotion  means 
a  creditor  who  conld  proTc  in  the  bankmptcy.— 
In  n  Poland,  14  W.  R.  599. 

Rbobitdvo  Stolva  Goods — Joivt  Rbcsipt — 
If  A.  &  B.  are  jointly  indicted  for  receiving 
stolen  goods  and  it  is  proved  that  A.  s^wrately 
received  the  goods  fk'om  the  thief,  and  that  B. 
reoeived  them  from  A.,  both  msy  be  oonvieted 
under  21  &  25  Vie.  c.  96,  s.  ^^Rfff.  v.  Rearden 
et  al.,  14  W.  R.  668. 


Labobmt  as  Bailbb— The  pnsoner,  a  carrier, 
was  employed  by  the  prosecator  to  deliver  in  his 
(the  prisoner's)  cart  a  boat's  cai  go  of  coals  to 
persons  named  in  a  litit,  to  whom  only  he  was 
authorised  to  deliver  them.  Having  fraudulently 
sold  some  of  the  ooals,  and  appropriated  the 
proceeds. 

Held,  that  he  was  properly  convicted  of  larceny 
as  a  bailee  within  24  k  25  Vio.  e.  96,  e.  8. — 
Riff.  V.  Vaviea,  14  W.  R.  679. 


SIMPLE  CONTBACTS  &  AFFAIB8 
OP  BVEBY  DAY  LIFE. 

NOTES  OP  KEW  DECISIONS  AND  LEADING 
CASES. 

Railway  Compabt  —  Bill  or  Ezobabob  — 
PowcR  TO  AcoBPT.— The  plaintiffs,  as  indorsees, 
sued  the  defendants,  a  railway  company,  as  ac- 
ceptors of  a  bill  of  exchange. 

Held,  that  the  defendanU  had  no  power  to 
accept  a  bill  of  exchange,  and  were  not  liable  in 
this  action,  they  being  a  cuporation  created  for 
the  purpose  of  ma  king  a  railway,  and  the  ac- 
cepting of  a  bill  of  exchange  not  being  inci- 
dental to  the  object  for  which  they  were  incor- 
porated. 

Jletd,  also,  that  the  defence  was  properly 
raised  by  a  plea  denying  the  acceptance  of  the 
bill. — Bateman  v.  Thf  Mid-  Wales  Railway  Com^ 
pauy,  14  W.  R.  672. 


IsrBi2;aBUBKT  or  Tbaob  Mabk  — Long  use 
of  a  trade  mark  gives  such  a  property  in  it  to 
the  owner  that  another  person  cannot  adopt  the 
same  device  even  though  it  be  his  family  crest. — 
JSUmdUh  V.  WhUwell,  14  W.  R.  512. 


PROHtisaoBT  Norn^pATBB.— A  note  was  made 
payable  to  the  tmseees  of  a  chapel  **  or  tbeu- 
treasurer  for  the  tisM  being. 

It  was  held,  that  this  did  not  make  the  payee 
onoertaiiit  and  that  the  document  was  a  promii- 
aory  note  within  the  statute  of  Anne. — Holmn 
w,  JaeqMu^  14  W.  R.  684. 

CoirrmAcr— D«uirKBjrirB8s--Du»«»e.— A  con- 
tract unreasonable  in  itself,  entered  into  bj  au 
habitual  drunkard  when  in  a  state  of  exeiteneiit 
th>m  exoessive  drinking  almost  amountiDg  to 
madness,  with  a  peroon  who  at  the  time  bna 
him  in  eomplete  enbjection,  will  be  set  as:Je 
It  is  not  neoeseary  in  sueh  a  ease  to  prove  actoiJ 
madness.  —  TTi^Aire  v.  MarBhaU,  14  W.  R.  60;^. 


AoTiOB  roR  Call  on  Shabxs — MisacpaBscs- 
TATiov. — Where  a  person  has  been  indaeed  to 
take  shares  in  a  company  on  the  faith  of  reprt- 
sentations  contiUned  in  their  prospectus,  wbicb 
afterwards  turned  out  to  be  fah»,  be  will  b<> 
entitled  to  an  interim  injunction  to  restrain  pro- 
ceedings at  law  to  enforce  a  call. — Smth  t. 
R,  R:S.  Mining  Co,  14  W.  R.  606. 


NBOLIQBNOB—UNrBNOBn  HoLB— IWSKBBPBB— 

QuBST. — The  plaintiff  went  to  a  public-hoiue  b; 
appointment  to  meet  a  friend,  and,  ns  his  frieoti 
had  not  arrived,  walked  into  the  parioor,  ind 
there  fell  through  a  hole  in  the  floor,  which  was 
being  repaired.  As  far  as  appeared,  his  odIj 
object  in  coming  to  the  house  was  to  meet  bi^ 
friend.  In  an  notion  against  the  landlord  for 
negiigenoe  in  not  fencing  tht  hole,  and  in  wbicb 
the  plaintiff  alleged  that  he  was  in  the  house  a^ 
a  guest,  the  jury  found  for  the  plaintiff 

The  court  refused  a  rule  to  nonsuit  the  plainuff 
which  was  asked  for  on  the  ground  that  there 
was  no  eridence,  either  of  negligence  on  tbe 
part  of  the  defendant,  or  of  the  plaintiff  being 
in  the  house  as  a  guest — Ax/ord  v.  Prior,  U 
W.  R.  611. 

CoinBAOT — LiQUiDATBD  Daiugbs. — The  pltib' 
tiff,  a  builder,  contracted  with  the  defendant  to 
do  certain  repairs  and  alterations  to  a  hoase,  to 
be  completed  within  a  specified  time,  "  subject 
to  a  penalty  of  £20  per  week  that  any  of  tlv 
works  remained  unfinished"  after  the  stipnlated 
periods. 

Held,  that  the  sum  of  £20  per  week  wao  is 
the  nature  of  liquidated  damages,  and  coald  be 
dedacted  by  the  defendant  without  proving  tbe 
loss  he  had  actually  sustained  by  reason  of  tbe 
delay.— Otix  v.  Aldred,  14  W.  R.  656. 
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-^A  dUtnrbaDoe  orefttwi  hj  tn  attempt  to  take 
poMesoion  of  Bests  im  &  eluireh  whioh  had  been 
mllocated  to  other  penoni  ^  the  ehsrohwanleiia 
is  not  aa  ofRBaee  under  the  Toleration  Aoi, 
where  no  malieions  deeign  it  alleged ;  nor  is  it  a 
mMdemeaaoar  iaTol?ing  a  hreaoh  of  the  peace, 
and  entitling  a  magiatrate  to  aot  on  Tiew. 

Semble^  that  the  chnn^wardene  might  haye 
expelled  the  person  creating  the  distarbanoe, 
doing  no  more-^lTM^  T.  Po«»  14  W.  R.  66a 

nPPSB  CAHADA  BBPOBT8. 


QUEEN'S  BENCH. 
hjf  a  Bonra,  Jtaq^  0.0, 


tottcONirt.) 


TsK  Law  Socibtt  or  Uppbb   CaX4da  t.  Thi 

COBJPOaATIOV  OF  TBX  CiTT  OF  ToftOMTO. 

T^uct  paid  under  miiitefa  offmet—JNghi  to  rteoMr  fcadb— 
a&ir.  a  eA.  66,  MC.  61. 

Tba  pUlatlfEi  had  for  MT«ral  yean  itppMled  tnm  the  m* 
■  i.wiiii!»nt  of  their  property  to  ttie  Oobrt  of  ReTMon,  who 
h«d«KUed  egaioet  fchea,  end  ftom  thenoe  to  the  Oovnty 
Court  Judge,  who  haA  redoeed  It  about  one>thlTd,  on  the 
i:roottd  tbet  a  lerxe  portloo  of  their  bulldlag  wai  occupied 
hy  tfaa  eottita.    lu  186«»  the  iUM  ■iawment  belug  r» 


ed.  they  appealed  to  the  Ooort  of  Bevtelon,  who  aald 
they  would  coneult  the  aty  ioUeltor,  and  the!  the  pleia- 
tifb  need  not  appear  again.  The  plalntUBi'  aoUdtor  waa 
told  hj  the  derk  of  the  Oourt  of  Ber^n  that  no  jndg^ 
newt  had  been  givwn,  and  twad  none  in  the  book  where 
th«lr  dedsioni  were  entered.  The  eoUector,  hi  Oetober. 
oiled  upon  the  plaintlfV  aeretary^ho,  fuppoahig  elf 
wme  right  paid  the  ram  aaeeeaed.  The  *»*Tf»rt  haThig 
b«on  diecoTered  in  the  following  year. 

£r«U.  tteU  they  might  reeorer  ItUk,  for  the  Oovt  of  Be- 
viaioa  not  hsTing  determined  the  appeal,  the  roll,  aa  re- 
garded the  pUlntllb,  was  not  ^  Anally  paeeed"  within  lec 
cl  of  the  iewieaiiiiait  Aat,  eo  ■■  to  Mnd  them.  Ba^mrtf, 
J^  diaaenting,  on  the  groond  that  the  return  of  the  roll 
unaltered  m  legarded  the  pWntifl/  aaaemment,  waa  la 
effiaet  a  deoieloa  agalnetthem. 

Iperaoneeektngtoreooivwmonqr  paid  mider  a  mlalake  ef 
§aat  le  not  DOW  bound  to  ahew  that  be  hae  been  guUtyof 
no  Uebea;  the  only  Umltatlon  la  that  he  moat  not  walTe 
all  enquiry. 

[Q.BhB.  T.,1M6.] 

Tha  declaration  oontuned  the  common  monej 
coonte  and  an  acconnt  stated. 

PUas — Neyer  indebted,  and  payment 

The  case  was  tried  at  the  assizes  for  Tork  and 
PeeU  in  Jannary,  1866,  before  Morruoni  J. 

The  action  was  brooght  to  reooTcr  .back  from 
the  city  the  sum  of  $482,  wliich  had  been  paid 
to  the  collector  for  one  of  the  wards  of  the  city 
aoder  the  following  cironmstances : 

The  assessor  for  John's  Ward  left  the  nsnal 
assessment  paper  at  Osgoode  Hall  for  the  plain- 
tiffs, by  which  the  plaintiffs  were  assessed  for 
Odgoode  Ball,  and  the  land  attached  thereto  at 
the  annaal  Value  of  $1,920.  A  similar  assess- 
meot  had  been  made  of  the  same  property  for 
aome  years  preceding,  against  which  an  appeal 
had  been  made  in  each  year  on  behalf  of  the 
plaintiffs  to  the  Court  of  RcTision,  who  had  de- 
cided against  the  appeal,  which  was  then  carried 
before  the  judge  ox  the  Connty  Court,  who  had 
reduced  the  assessment  about  one-third,  on  the 
ground  that  a  large  portion  of  the  buildiog  was 
Q9ed  and  occupied  by  the  three  superior  courts 
for  the  administration  of  public  Justice. 


Ob  beeomlag  aware  of  the  assessment  of  1864 
tha  plaintiffs'  solicitor  appealed  to  the  Court  of 
Revision,  and  appeared  before  them  to  sustain 
his  objection  on  the  25th  of  M^,  1864.  He  was 
told  thcT  would  consult  the  city  solicitor.  He 
objeeled  to  any  delay  in  deciding,  but  they  gare 
no  Judgment  Uien,  and  'he  was  told  he  need  not 
appear  again.  He  watched  the  matter,  and  en- 
quired two  or  three  times  of  the  clerk  of  the 
Gonrt  of  Rerision,  who  stated  to  him  that  no 
Judgment  had  been  giTcn.  He  also  examined 
the  book  in  whioh  entries  were  made  of  the  de- 
cisions of  the  Oourt  of  Reyislon,  but  found  no 
entry  of  the  decision  of  this  appeal,  and  there 
was  none  up  to  the  time  of  the  trial.  The 
object  of  this  watching  was  to  carry  the  appeal 
before  the  Judge  of  the  county.  After  the  time 
for  appealing  bad  passed,  the  solicitor  told  one 
of  the  members  of  the  Court  of  RcTieion  the 
situation  of  the  case,  and  thought  no  more  of 
the  matter. 

In  October,  1864,  the  collector  called  upon  the 
secretary  of  the  plaintiffs  at  Osgoode  Hall,  and 
presented  to  him  the  ordinary  paper  sbewiog  the 
amount  of  rate  imposed  on  the  plaintiffs  The 
secretary  presumed  the  charge  ($482)  was  right 
and  paid  it  The  clerk  of  the  Court  of  Reyision 
to  whom  the  appeal  was  made  in  May,  18C4, 
stated  that  no  dooision  had  ever  been  glTcn,  and 
said  he  had  made  out  the  coUeotor'B  book  from 
the  assessment  roU  as  it  stood  at  first  and  as  ap- 
pealed against 

In  tha  following  year  (1866)  the  assessment 
waa  again  appealed  against,  but  the  Court  of 
RcTision  on  being  informed  of  the  decision  of  the 
Judge  of  the  Connty  Court  acquiesced  in  it,  aod 
rednced  the  asseesment  accordingly.  The  plain- 
tiffs' solicitor  then  for  the  first  time  learned  what 
the  secretary  had  paid  in  1864.  He  wrote  on 
the  snliJect  on  the  29th  of  June  and  on  the  29th 
of  July,  but  got  no  answer.  On  the  2d  of  Aug., 
1866,  he  wrote  to  the  mayor,  saying  an  action 
would  be  brought,  and  referring  for  the  facts  of 
the  ease  to  his  letter  of  the  29tb  of  June.  SUll 
no  answer.  He  wrote  again  on  the  18th  of 
October  to  the  Chamberlain,  but  could  get  no 
satisfaction ;  and  so  this  action  was  brought  in 
NoTsmber  following. 

The  defendants'  counsel  objected  that  the 
plaintiffs  could  not  recover,  as  it  appeared  that 
the  assessment  roll  had  been  finally  passed,  under 
sec.  61  of  the  Assessment  Act:  that  the  paymeot 
by  the  secretary  was  voluntary,  and  therefore 
the  money  could  not  be  recovered  back. 

Leave  was  reserved  to  the  defendants  to  mo  to 
to  enter  a  nonsuit,  and  the  plaintiffs  had  a  ver- 
dict for  the  sum  claimed. 

MeBrid$  obtained  a  rule,  calling  on  the  plain- 
tiffs to  shew  cause  why  a  nonsuit  should  not  be 
entered  on  the  following  grounds:—!.  That  the 
roll  under  which  the  money  was  paid  was  finally 
passed  by  the  Court  of  Revision  for  the  city,  for 
the  year  1864,  and  no  appeal  was  made  there- 
firom  to  the  Judge  of  the  County  Court;  and 
that  moneys  paid  to  the  defendants  by  virtue  of 
said  roll  cannot  be  recovered  back,  notwithstand- 
ing any  defect  or  error  in  or  with  regard  to  such 
roll.  2.  That  the  payment  of  the  moneys  wan 
voluntary,  and  made  with  a  full  knowledge  of 
the  facts,  or  it  was  a  payment,  if  made  in  igno- 
rance of  the  facts,    yet  accompanied  by  such 
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laches  as  diientitled  the  plaintiffs  to  recover  (he 
same  back. 

Anderton  shewed  eaose,  referring  to  Harriot 
▼.  Hampton,  2  Sm.  L.  C  266 ;  BUI  ▼.  Gardmir 
4  M.  &  Gr.  n.       • 

The  Court  differing  in  opinion  delivered  their 
judgments  teriatim. 

Haqartt.  J.— The  Conrt  of  Berision  did  hear 
the  plaintiffs*  complaint  against  the  assessment. 
Thej  did  not,  it  is  eaid,  expressly  make  any  de- 
cision of  the  appeal.  The  statute  says  they  shall 
determine  the  matter  and  confirm  or  amend  the 
roll  accordingly.  The  roll,  as  a  matter  effect, 
was  finally  passed  by  them  and  certified  by  the 
cler^,  under  sec.  61,  the  plaintiffs'  assessment 
remaining  unchanged.  The  doubt  I  feel  is 
whether  this  final  passing  and  certifying  of  the 
roll  must  not  l>e  held  to  have  been,  as  it  was  in 
effect,  a  decision  adverse  to  the  plaintiffs'  appeal. 
Then  the  section  says  the  roll  so  passed  shall 
bind  all  concerned,  notwithstanding  any  default 
or  error  committed  in  or  with  regard  to  sneh 
roll,  except  in  so  far  as  the  same  may  be  further 
amended  on  appeal  to  the  county  Judge.  Sec. 
59  provides  that  all  the  duties  of  the  Court  of 
Revision  shell  be  completed  and  the  rolls  finally 
reTised  by  them  before  the  1st  of  June.  See. 
ti8  allows  an  appeal  to  the  county  judge,  a  notice 
being  given  within  three  days  after  the  decision. 
Then,  under  sec.  64,  the  clerk  produces  the  roll 
"  passed  by  the  Court  of  Revision." 

It  seems  to  me  that  when  the  Court  of  Revi- 
sion, after  hearing  a  complaint,  finally  pass  the 
roll,  leaving  the  assessment  complained  of  unal- 
.  tered,  they  decide  against  the  complaint  When 
they  decide  on  finally  passing  the  roll,  leaving 
the  plaintiffs'  assessment  unaltered,  do  they  not 
decide  against  him  ?  His  being  thrown  off  his 
ifuard  and  rendered  less  watchful  in  consequence 
of  something  eaid  to  him.  is  another  matter. 

In  the  case  before  us  all  damage  to  the  plain- 
tiffs could  be  easily  avoided.  The  complaint  was 
heard  on  the  25th  of  May.  Complainants  knew 
that  by  law  the  roll  must  be  finally  revised  by 
the  let  June,  a  few  days  after  the  hearing.  They 
could  have  appealed  to  the  oounty  judge  within 
threo  days  from  passing  the  roll.  There  is  also 
A  power  given  by  sec.  62  to  the  Court  of  Revi- 
><ion,  before  or  after  the  1st  of  June,  and  with  or 
without  any  notice,  to  receive  and  decide  on  any 
petition  from  any  person  who,  by  reason  of  gross 
and  manifest  error  in  the  roll  as  finally  passed, 
has  been  overcharged  more  than  twenty-five  per 
cent. 

Whatever  may  be  the  practice  of  these  courts 
of  revision  as  to  making  lists  of  particular  com- 
plaints and  entering  a  special  adjudication  in 
each,  the  statute  does  not  seem  to  require  it. 
The  direction  is  merely  that  after  hearing  the 
complaint  the  court  shall  determine  the  matter, 
and  confirm  or  amend  the  roll  accordingly.  They 
need  not  decide  it  in  complainant's  presence.  If 
they  accept  his  complaint  of  overcharge,  they 
roust  of  course  alter  and  amend  the  roll ;  if  their 
view  be  adverse  to  him,  they  leave  the  roll  unal- 
tered, and  finally  pass  it  in  that  state.  I  feel 
great  difficulty  in  saying  that  the  latter  course  is 
not  a  determining  of  his  complaint.  It  may  be 
very  inconvenient,  but  is  it  unlawful  ? 

If  the  appeal  to  the  county  judge  should  take 
pl\oe  wbibt  the  roll  is  still  before  the  Court  of 
Rcvibion  as  each  case  is  decided,  then  I  at  once 


concede  that  there  must  be  an  independent  adju  • 
dication  on  each  case.    But  it  is  not  so. 

A  number  of  persons  come  before  the  coart  com- 
plaining of  overcharge,  and  asking  to  have  the 
amonnt  stated  in  the  roll  reduced.  Dot  of,  say, 
fiffy  appeals  the  court  aooede  to  the  caaee  made 
by  twenty  applicants,  and  then,  under  the  stat- 
ute, the  amount  in  the  roll  is  altered  accordingly. 
As  to  the  remaining  thirty  pereona  they  sre 
heard,  and  nothing  is  then  decided.  The  coart 
may  remark  to  some  parties  that  they  will  fur* 
ther  consider  it,  to  others  that  they  will  consult 
their  solicitor.  They  may  do  eo  or  may  not,  a* 
they  please.  The  same  day,  next  day,  or  at 
some  subsequent  day,  they  direct  the  clerk  to 
certify  the  roll  as  finally  passed,  and  he  so  cer- 
tifies it,  leaving  the  thirty  applicants'  assessment 
unaltered.  This  seems  to  me  a  statutable  rgee- 
tion  of  the  appeals. 

Nor  do  I  see  how  the  fact  of  the  clerk  swear- 
ing that  in  fact  no  particular  oondderation  was 
given  to  any  one  or  more  of  the  appeals  after 
the  day  of  hearing  can  affect  the  act  The  whole 
point  seems  to  me  to  be,  has  the  roll  been  alter- 
ed, or  has  it  been  confirmed  in  its  original  state. 
I  have  no  right  to  prescribe  any  particular  form 
of  confirmation,  when  the  very  act  of  passiDf 
and  certifying  the  roll  to  all  intents  and  purposes 
necessarily  leaves  the  first  amount  unaltered  and 
confirmed;  in  other  words,  unless  tha  oourt, 
after  hearing  the  appellants,  alter  the  roll  before 
finally  passing  it  the  appeal  fails,  and  the  first 
assessment  stands.  The  alteration  is  the  active 
result  of  the  appeal :  the  non-alteration  or  pass- 
ing the  roll  witiiout  alteration,  is  the  opposite 
result,  equally  Indicative  of  the  judgment  or 
decision  of  the  appeal. 

The  plaintiffs  then  are  aware,  or  we  must 
assume  them  to  be  aware,  that  the  roll  muse  be 
finally  passed  by  a  specified  day.  When  passed, 
their  assessment,  reduced  or  left  uuredneed, 
must  be  in  it  They  must  know  that  all  appeals 
theref^m  are  heard  by  the  county  judge,  who 
must  do  all  his  part  by  the  15th  of  July.  It  was 
just  as  easy  for  them  to  enquire  from  the  clerk 
if  the  roll  were  finally  passed  and  certified,  as  to 
ask  if  their  claim  was  disposed  of.  After  all 
appeals  to  the  county  judge  are  heard  and  known 
to  be  finally  disposed  of,  and  the  general  asses- 
ment  of  the  city,  necessarily  including  this  case, 
reduced  or  confirmed,  and  when  I  thluk  the 
plaintiffs  should  be  held  bound  to  understand 
their  position,  in  the  month  of  October,  they  are 
shewn  by  the  collector  the  usual  schedule  of  their 
taxes,  headed  **a8  settled  finally  by  Court  of 
Revision,"  and  then  pay  the  amount.  I  have 
been  unable  to  bring  myself  to  the  conclusion 
that  money  so  paid  can  be  recovered  back. 

Drapkb,  C.  J. — The  only  question  requiring 
consideration  is  whether  by  the  Assessment  Law 
the  plaintiffs  are  concluded  firom  denying  the 
finality  of  the  assessment  roll  as  to  their  liabilitj 
to  the  amount  and  value  of  their  property,  liable 
to  taxation  for  the  year  1864. 

The  right  to  recover  back  the  money  paid  i«> 
I  think,  clear,  if  this  dlffioulty.be  surmounted 
In  Townund  v.  Crowdy  8  C.  B.,  N.  S.  493. 
Williams,  J.,  observes,  that  at  one  time  the  rule 
that  money  paid  uader  a  mistake  of  facts  mi^bt 
he  recovered  back  was  subject  to  the  limicuticu 
that  it  must  be  shewn  that  the  party  seeking  to 
recover  it  back  has  been  guilty  of  no  lachea 
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Bat  ODoe  that  time  the  eaae  of  Kdly  ▼.  Solari 
9  M.  &  W.  54,  it  hM  been  estoblished  that  it 
ie  not  enough  that  the  party  had  the  means  of 
learning  the  troth  if  he  had  chosen  to  make  an 
enqairy.  The  only  limitatioa  now  is,* that  he 
muat  not  iraiye  all  enquiry.  Nearly  all  the 
oasea  on  the  subject  are  collected  in  HoUand  ▼. 
BuM9eU,  4  B.  &  S.  14. 

Then  as  to  the  Consol.  Stat.  U.  G.  ch.  66. 
After  creating  the  Court  of  BcTinon  to  try  all 
eomplaints  in  regard  to  persons  being  wrongfully 
placed  upon  or  omitted  from  the  roll,  or  being 
aasoaeed  at  too  high  or  too  low  a  sum,  it  proTides 
(dee.  60,  sub-sec.  I)  that  any  person  complaining 
(among  other  things)  as  having  been  overcharged, 
°^7  S^^^  notice  to  the  olerk  of  the  nunictpality, 
who  is  to  post  up  a  Hat  of  complaints,  with  an 
ftonoaneement  when  the  court  will  be  held  to 
hear  them  (sub-sec.  8),  and  shall  give  certun 
preseribed  notices.  The  court,  after  hearing 
upon  oath  the  complainant  and  the  assessor,  and 
any  witness  adducM,  '*  shall  determine  the  mat- 
ter, and  confirm  or  amend  the  roll  accordingly  " 
(sob-see.  12)  ;  and  iseo.  61)  •*  the  roll  as  finally 
passed  and  certified  by  the  clerk  as  so  passed, 
■hall  be  valid  and  bind  all  parties  concerned, 
Qotwitbstanding  any  error  committed  in  or  with 
regard  to  such  roll,  except  In  so  far  as  the  same 
may  bs  further  amended  on  appeal  to  the  Judge 
of  the  County  Court,  which  appeal  is  given  by 
sec.  63;  and  certain  prescribed  notices  having 
been  given,  '*  the  jadge  shall  hear  the  appeals, 
sad  may  adjourn  the  hearing  from  time  to  time, 
and  defer  the  judgment  thereon  at  his  pleasure, 
so  that  a  return  can  be  made  to  the  clerk  of  the 
municipality  before  the  15th  of  July,'*  and  his 
decision  is  conclusive ;  and  when  after  this  appeal 
the  roll  shall  be  finally  revised  and  corrected, 
the  clerk  of  the  municipality  shall  without  delay 
transmit  to  the  county  olerk  a  copy  thereof. 

The  appeal  to  the  county  judge  cannot  take 
plaoe  until  the  Court  of  Revision  has  decided 
upon  the  appeal  to  them,  and  their  determination 
on  each  appeal  to  them  is  a  part  of  the  duty  im- 
posed upon  them  by  sub-sec.  72  of  sec.  60,  and 
the  performance  of  that  duty  must  necessarily 
(.recede  any  confirming  or  altering  the  roll.  It 
would  be  a  singular  construction  of  the  powers 
of  the  Court  of  Revision,  upon  any  appeal  made 
to  them  by  a  ratepayer,  which  would  enable 
them  to  withhold  giving  a  decision  and  yet  to 
confirm  the  roll  as  prepared  by  the  assessor  as  if 
no  appeal  had  been  made.  Nevertheless,  that 
appears  to  be  the  result  of  the  contention  of  the 
defendants. 

I  think  it  is  more  consistent  with  the  expressed 
ititention  of  the  act  to  hold  that  an  appeal  made 
to  the  Court  of  Revision  must  be  determined  in 
wme  way :  that  to  abstain  from  determining  is 
DO  determination ;  and  that  such  withholding  or 
ahftsining  from  a  determination,  and  then  finally 
parsing  the  roll  ae  if  no  such  appeal  had  been 
male,  is  not  a  ** defect  or  error  committed  in  or 
vith  regard  to  such  roll." 

Even  if  the  want  of  a  determination  had  arisen 
frrm  accident  or  overaight,  I  should  iixoline  to 
this  conclusion ;  but  where  the  fhcts  tend  to 
MUblish  that  it  was  not  overlooked,  and  no  ex- 
planation of  any  kind  is  even  suggested,  I  feel 
compelled  to  decide  that  no  ratepayer  can  be 
thna  deprived  of  his  appeal  and  at  the  same  time 
be  bound  by  the  assesiment  complained  against. 


It  may  happen,  as  was  pointed  out  on  the  argu- 
ment, that  a  ratepayer  under  such  circumstances 
would  escape  paying  anything  for  that  year,  but 
conceding,  without  ac(}udging,  that  suoh  a  conse- 
quence must  follow,  it  is  the  omission  of  the 
Coort  of  Revision  which  causes  it,  in  neither 
confirming  or  correcting  the  roll  quoad  his  ap- 
peal. As  to  his  assessment  they  have  doue 
nothing,  and  as  to  him,  therefore,  they  have  not 
passed  the  roll  so  as  to  bind  him,  though  the 
other  portions  of  the  roll  may  be  held  to  be  final 
and  conclusive. 

I  think  this  rule  should  be  discharged. 

My  brother  Hagarty's  judgment  has  not  chang- 
ed my  opinion.  The  Court  of  Revision,  according 
to  the  evidence,  had  an  established  course  of  pro- 
cedure in  disposing  of  appeals  from  the  assessor's 
entries  on  the  roll,  for  they  had  a  book  kept  in 
which  all  their  decisions  on  such  appeals  were 
entered,  and  it  is  sworn  there  is  no  entry  of  any 
such  decision  on  this  appeal.  And,  further,  their 
own  clerk  has  sworn  that  no  such  decision  was 
ever  pronounced.  When  it  appears  that  a  simi- 
lar assessment  had  been  made  for  some  years 
preceding,  and  that  the  Court  of  Revision  had 
invariably  upheld  the  settlement  and  decided 
against  the  appellants,  on  which  the  judge  of 
the  county  had  been  appealed  to,  and  had  uni- 
formly, on  a  clear  intelligible  principle,  decided 
that  the  assessment  was  wrong,  and  had  reduced 
it  accordingly,  I  think  that  I  am  warranted  in 
holding  that  the  evidence  of  the  clerk  and  of  the 
non-entry  of  a  decision  is  decisive  that  this  ap- 
peal of  die  plaintiffs  never  was  determined.  I 
did  not  understand  their  counsel  on  the  argument 
to  suggest  even  that  he  should  succeed  on  this 
ground,  though  he  argued  strenuously  that  the 
circumstances  under  which  the  money  was  paid 
deprived  the  plainUffs  of  any  right  to  recover  it 
back.  I  think  In  this  case  the  whole  weight  of 
evidence  establishes  the  negative  proposition — 
namely,  that  the  Court  of  Rerision  did  not  de- 
termine this  appeal  at  all ;  or,  put  affirmatively, 
that,  whether  designedly  or  no,  they  withheld  a 
decision.  I  cannot,  in  the  face  of  the  facts  as  I 
understand  them,  hold  that  by  the  pure  force  of 
the  words  of  the  statute  the  Court  of  Revision, 
by  doing  absolutely  nothing,  have  confirmed  the 
assessor's  roll. 

Morrison,  J. — I  entirely  agree  with  the  judg- 
ment of  the  learned  Chief  Justice.  I  have  mere- 
ly to  add  that,  in  my  opinion,  when  a  person  as- 
sessed appeals  agunst  the  assessment  a  duty  is 
imposed  upon  the  Court  of  Revision  to  try  the 
complaint,  and  the  appellant  is  sntitled  to  the 
opinion  and  decision  of  the  court  on  the  matter 
appealed  against  before  he  can  be  made  liable  to 
any  taxes  arising  from  the  assessment,  and  until 
it  is  determined  one  way  or  the  other,  the  assess- 
ment against  the  appellant  is  in  effect  withdrawn 
from  the  roll.  1  cannot  assent  to  the  view  urg- 
ed by  the  defendants,  that  if  a  matter  appealed 
has  not  been  decided  by  the  court  in  fact,  it  is 
nevertheless  by  implication  of  law  decided  and  de- 
termined by  the  clerk  certifying  the  roll  as  pas- 
sed:  in  other  words,  that  the  Court  of  Revision 
has  given  its  decision,  although  in  truth  the  court 
after  hearing  the  appeal  refused  or  neglected  to 
determine  it.  The  whole  tenor  of  the  provisions 
relating  to  the  Court  of  Revision  and  its  prooeed- 
ings  is,  in  my  opinion,  against  such  a  coo str no- 
tion ;  and  if  such  was  the  intention  of  the  legi«- 
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latare,  I  oaanot  help  thiaklng  thftt  »pt  words 
wonld  hftTe  been  used  to  indieate  it. 

AUhough  this  coart  will  not  direet  io  what 
manner  the  Court  of  Rerision  should  pvomalgats 
its  determination,  it  manifestlj  appears  by  the 
68rd  section  that  legislators  intended  it  should 
be  done  in  some  way  analogous  to  the  coarse 
adopted  by  other  ooarts,  so  that  the  appellant  (in 
the  words  of  the  statnte)  if  dissatisfied  with  Uie 
decision  may  appeal  therefrom,  and  gire  the 
three  days'  notice  thereafter  to  entitle  him  to 
the  appeal  to  the  county  judge.  If  the  defen- 
dants' contoation  be  right  as  to  a  decision  by 
implication,  the  63rd  section  should  hare  further 
provided  for  the  notice  in  that  case  being  given 
within  three  days  after  the  roll  being  finally 
passed.  It  may  be  said,  that  it  is  a  hanl  case  if 
a  rate-payer  can  escape  taxation  by  the  neglect 
of  the  Court  of  Eevision ;  but  it  would  be  a  still 
greater  hardship  if  a  person  wrongfully  assess- 
ed is  made  liable  to  pay  taxes  through  the 
neglect,  wilful  or  otherwise,  of  the  court 

If  the  law  is  defeotiye,  it  is  for  the  legislature 
to  provide  tho  remedy.  Were  we  to  hold  that 
what  the  defendants  contend  for  is  right,  it  would, 
in  my  jadgment,  open  the  door  to  a  system  of 
procedure  in  those  courts  liable  to  abuse  and 
productive  of  injustice  to  appellants)  and  which 
in  effect  wonld  shift  the  labor  and  re^M)Dsibility 
to  the  county  judge,  compelling  parties  aggriev* 
ed  to  give  two  sets  of  notices  of  appeal  and  to 
incor  costs — matters  never  eontemplated  by  the 
legislature,  except  in  appeals  against  actual 
decisiops  of  the  Court  of  fievision. 

As  the  statute  in  some  rei^eots  admits  of 
different  constructions,  and  the  matter  is  one 
which  annually  affects  all  persons  of  property, 
it  is  to  be  hoped  that  measures  will  be  taken  to 
render  the  intention  of  the  legislature  plain  to 
the  members  of  the  Court  of  Revision,  a  body 
who  are  continually  changing,  and  who  cannot 
be  expected  to  be  conversant  with  the  expound- 
ing of  statutes  where  the  intention  is  not  clearly 
expressed. 

Rule  discharged — Hagarty^  J.,  dissenting. 


TBI  Qu»B  V.  The  Court  or  Buvision  or  ram 
Town  or  Cobhwall. 

A»»enmaa—OMi  of  EevitUm—Six  daiwf  wMot*if  app^  to 
*-ffW«a^-C.  &  R  a  0*.  65»  Me.  SO— itoidcMiia. 

An  elector  serred  the  eUrk  of  the  aoiiMiMli^  with  sotfee 
th*t  leveral  peraons  had  been  vroagfiillj  inaerted  on  the 
aasesHment  roll,  and  othere  omitted,  or  anened  too  high 
or  too  low,  and  reqaeeting  the  clerk  to  notify  them  and 
the  aeieiaor  wh*n  the  nuttteri  would  be  tried  by;the  Oooit 
of  RevUion.  On  the  22nd  of  liar  the  Oonrt  met,  when  tt 
was  ol^eeted  for  the  parties  named  that  six  days'  notice  had 
not  beon  glren,  bnc  only  five.  The  Oonrt  then  a^Joni  ned 
until  the  30th,  dkecttng  proper  aoHee  to  be  given,  wnlch 
the  clerk  omitted  to  do,  tuid  In  conaeqaenoe  they  refoaed 
on  the  30th  to  hear  the  appeal,  and  finally  passed  the  roll. 
On  application  for  a  mandamus  to  eompbl  them  to  hear 
and  determine  the  matten, 

Hdif  that  they  were  right,  the  six  days*  aotke  being  imn 
peratlvely  required  by  the  act;  and  that  the  appearance 
of  the  parties  by  their  eomnad  to  otitJeet  to  the  want  of 
such  notice  was  not  a  waiTer  of  It 

StmbUt  that,  if  this  were  otherwise,  the  proper  course  would 
hare  been  a  mandamus  to  the  Mayor  to  summon  the  Court 
of  Revision,  under  sec.  06  of  the  Aaseesment  Aet 

[Q.B.,H.T.,18M.] 

In  Trinity  Term  last  M.  C,  Cameron,  Q.  C, 
obtained  a  rule  for  a  mandamus  nisi,  directed  to 
the  Court  of  Revision  for  the  municipality  of  the 
town  of  Cornwall,  commanding  that  court  to  hear 
and  determine  the  complaint  of  Wm.  Cox  Allan, 


an  elector  and  councillor  of  the  town  of  Cornwall, 
against  the  assessment  and  non-assessment  of  the 
persons  mentioned  In  certain  notices  served  by 
the  relator  on  the  clerk  of  the  m*inieipality  on 
18th  of  May  last,  and  filed  on  tbis  application. 

The  affidavit  of  the  relator  set  out  that  Ik  was 
an  elector,  &o. :  that  on  the  18th  of  May  last  he 
served  the  clerk  of  the  mun!di»ality  of  tiie  town 
of  Cornwall  with  fbur  notices  m  writing,  ngned 
by  himself,  copies  of  whieh  were  attached  to  the 
affidavit  filed. 

The  first  notfoe  complained  that  77  persons 
named  therein  were  wrongfully  inserted  in  the 
assessment  roll  for  the  year  1866,  and  it  re- 
quested the  clerk  to  notify  the  parties  and  the 
assessor  of  tiie  time  when  the  matters  wonld  be 
tried  by  tiie  Court  of  Revision.  The  8ecoD>l 
notice  complained  that  87  persons  therein  named 
had  been  omitted  from  the  roll.  The  third  no- 
tice complained  that  21  persons  therein  named 
had  been  assessed  too  low ;  and  the  fourth  notice 
complained  that  18  persons  named  therein  weie 
assessed  too  high.  The  Uiree  last  also  requested 
the  clerk  to  notify  the  parties,  as  stated  above 
in  the  fbnt  notice. 

On  the  22nd  of  May  the  Qourt  of  Revision, 
consisting  of  John  S.*  MoDougall,  Donald  Mc- 
Millan, John  Hunter,  Andrew  Hodge,  and  John 
McDonald,  met  at  the  Town  Hall,  the  relator 
being  present  and  prepared  to  prove  the  truth  of 
the  matters  of  appeal  notified  by  him  to  the 
clerk:  that  Messrs.  John  B.  McLennan  and 
Jaoob  F.  Ptingle,  Banisters,  appeared  on  behalf 
of  the  persons  mentioned  in  the  notices  of  ap- 
peal, and  objected  that  as  the  parties  had  not 
six  days'  notioe  before  the  22nd  of  May,  the 
court  had  not  then  Jurisdiction  to  hear  the  ap- 
peal And  the  relator's  affidavit  stated  ss  a  fact 
that  the  notices  were  only  given  five  days  before 
the  22nd  of  May :  that  the  assessor  was  present 
and  made  no  oljection :  that  the  Court  of  Revi- 
sion reftised  to  hear  the  appeal  on  the  ground 
taken  by  the  counsel  for  the  parties :  that  when 
the  court  a<Qonmed  on  that  day,  the  chaiman 
announced  that  new  notices  should  be  given  to 
the  parlies  and  the  assessor,  and  that  there  was 
time  enough  to  give  such  new  notices  for  the 
aOth  of  the  same  month,  when  the  appeals  should 
be  heard  on  that  day:  that  on  the  SOth  the  court 
met:  that  the  relator  was  present,  and  was 
ready  to  proceed,  but  that  the  clerk  announced 
to  the  court  as  a  fact  that  he  had  not  given  the 
new  notices,  and  the  coort  refused  to  hear  the 
appeals,  and  directed  the  clerk  to  endorse  upon 
the  assessment  roll  a  certificate  that  the  roll  had 
been  finally  revised,  whieh  the  derk  did. 

Mr.  Bethune,  the  relator's  solicitor,  made  an 
affidavit  corroborating  the  relator's  affidavit,  and 
setting  out  that  the  five  persons  named  above 
constituted  the  court  of  Revision. 

During  last  Michaelmas  term  the  Court  of 
Revision  made  a  return  to  the  writ  as  follows  :— 
In  the  Queen's  Bench. 

The  return  of  the  Court  of  Revision  of  the  cor- 
poration of  the  town  of  Cornwall  to  the  annexed 
writ  of  mandamus  nisi. 

*'  We,  the  said  Court  of  Revision,  do  make  the 
following  return  to  the  said  writ : — 

<*We  cannot,  as  we  are  by  the  said  writ  com- 
manded, try  and  determine  whether  James  P. 
Whitney,"  &c.,  &o ,  "or  any  of  them  has  or 
have  been  wrongfully  placed  upon  or  inserted  in 
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ihe  mad  asseMinent  roll,  or  whether  the  said 
WilluiiD  FoDtaia/'  Stc.,  &o.,  '*or  any  of  them, 
have  or  baa  been  wrongfallj  omitted  from  such 
n\\;  or  whether  the  said  James  McDonald 
( Athol)**  &€.,  ^e.,  «'  or  any  of  tiiem.  have  or  has 
been  aaaessed  at  too  high  a  sum  upon  snoh  roll ; 
er  whether  Ol^er  King,"  Ae.,  Ac,  "or  any  of 
them,  hare  or  has  been  aaseseed  at  too  low  a 
mm ;  nor  eon€rm  and  amend  the  said  aaeeaement 
roll:  becanse  the  said  oomplainta  in  the  said 
writ  mentioned  have  never  been  robmltted  to  as 
in  Baaner  and  form  as  is  reqniied  by  the  Con- 
solidated Statutes  of  this  Provinoe  respecting 
the  aseeesment  of  property  in  Upper  Canada, 
tod  chaptered  56,  it  appearing  to  ns  at  our 
meetinge  held  on  the  22nd  and  80th  days  of  May 
last,  for  the  purpose  of  trying  all  complaints 
sgainsl  or  appeals  from  the  said  assessment  roll, 
and  of  finally  reristng  the  same,  that  no  notices 
er  DO  saffident  notices  had  been  served  on  James 
P.  Whitney  and  the  other  persons  aforesaid,  as 
required  by  the  said  statute,  and  that  we  there- 
fore decided  that  by  reason  of  the  insufficiency 
of  the  said  notices  we  had  no  power  or  jurisdic- 
^en  to  try  and  determine  the  said  complaints, 
and  becAose  the  said  comphunts  against  or  ap- 
p^s  from  the  said  assessment  roll  having  failed 
on  aoeoont  of  the  want  of  proper  jiotioe,  and  no 
other  complaints  against  the  s^d  assessment  roll 
or  appeals  therefrom  baring  been  submitted  to 
us^  and  tbe  time  allowed  us  by  the  said  statute 
for  rerising  thtf  satd  assessment  baring  then 
elapsed,  the  said  assessment  roll  was  on  the  80th 
day  of  May  aforesaid  finally  revised  by  us  and 
certified  by  the  clerk  of  the  corporation  of  the 
said  town  of  Cornwall,  as  required  by  the  said 
statute.  And  because  the  judge  of  the  County 
Court  of  the  United  Counties  of  Stormont,  Dun* 
das  and  Glengarry,  on  the  said  complaints  in  the 
said  writ  mentioned  being  duly  submitted  to  him 
by  way  of  appeal  from  our  said  decision  in  res- 
peet  to  the  said  appeals,  after  having  heard 
counsel  upon  and  duly  considered  the  said  appeal, 
decided  that  owing  to  the  insuffieieucy  of  the  said 
ootieee  he  had  no  power  to  reverse  our  said  decis- 
ion. We  further  return,  as  we  believe  the  fact 
to  be,  that  the  proeeedings  taken  by  us  in  respect 
to  the  said  assessment  roll  were  regular  and  in 
accordance  with  the  requirements  of  the  said 
statute,  and  we  could  not  have  taken  any  other 
course  or  decided  differently  than  as  aforesaid  in 
respect  to  the  said  complaints  against  or  appeals 
from  the  said  assessment  roll  without  oontraven- 
isg  and  disregarding  the  said  statute,  as  we  were 
and  still  are  of  opinion  that  tbe  wording  of  tbe 
said  statute  is  imperative.  And  we  have  now 
no  power,  and  we  humbly  submit  that  we  should 
not  be  compelled  by  the  peremptory  order  of 
this  honourable  court,  to  try  and  determine  the 
said  complaiuts,  or  again  to  revise  tbe  said 
assessment  roll. 

All  which  we  humbly  submit  as  our  reason  and 
excuse  for  not  trying  and  determining  the  said 
complaints,  as  by  the  annexed  writ  we  are  com- 
manded. 

Dated  this  18th  day  of  November,  A.D.  1865. 

By  order  of  the  said  court. 

(Signed)     JoBX  Maodohald, 
Chairman  of  the  said  Court  of  Revision. 

In  the  eume  Michaelmas  term,  on  motion  of 
Mr.  Kerr,  counsel  for  the  relator,  arulefim  was 
gnnted  calling  upon  the  Court  of  Revision  to 


shew  cause  why  the  return  should  not  be 
quashed,  on  the  following  grounds  : — 1st  The 
return  sets  forth  that  the  complaints  were  not 
heard,  and  that  at  the  same  time  they  were 
decided,  and  that  the  Judge  of  tbe  County 
Court  refused  to  revise  such  decision.  2nd. 
That  the  return  states  that  no  notice  or  euffioient 
notice  was  given,  and  admits  that  notice  to  the 
clerk  was  given,  which  was  all  the  notice  re- 
quired. 8rd.  That  the  return  sets  forth  that  the 
time  had  elapsed  for  rerislon  of  the  roll  when 
tbe  same  was  rerised.  4th.  The  return  does  not 
shew  what  notioe  was  given,  or  its  nature,  but 
simply  it  appeared  to  the  court  the  notices  were 
insufficient; — and  to  shew  cause  why  a  manda- 
mus absolute  should  not  issue,  Ac. 

During  the  same  term  C.  S.  Patter»on  shewed 
cause,  citing  In  rt  tk$  Jud^e  of  the  County 
Court  of  Perth  amdJ.  L.  Robinson,  12  U.  C.  C.  P. 
2&2 ;  The  Quern  ▼.  The  Maj^or  of  London,  18  Q. 
B.  80;  The  Queen  t.  8L  Saviour's,  Southwarkyl 
A.  A  £.  925;  Rtffma  ▼.  Justice  of  Yorkshire,  1^ 
Jur.  447;  Riffina  t.  Payn,  8  N.  <fe  P.  165  ; 
Tapping  on  Mandamus,  872. 

M.  C.  Cameron,  Q.  C,  and  JT^rr  suppotted  the 
rule,  and  cited  The  Queen  v.  The  Mayor  of 
Rochester,  7  E.  A  B.  928 ;  In  re.  Justices  of  York 
and  Peel  ex  parU  Mason,  18  U.  C.  C.  P.  159  ;  Rtx 
T.  The  Mayor  of  York,  5  T.  R.  66 ;  Rex  v.  The 
Mojfor  of  Lyme  Regis,  1  Doug.  79. 

MoRBisoir,  J.,  delivered  the  judgment  of  the 
court. 

The  substantial  question  raised  by  this  appli- 
cation is  whether  tbe  ground  submitted  by  tbe 
defendants  for  not  hearing  and  proceeding  to  the 
trial  of  the  matters  complained  of  by  tbe  relator  : 
ris.,  that  due  notices  were  not  given  to  the  par- 
ties in  accordance  with  sub-sec.  10  of  sec  60  of 
the  Assessment  Act,  was  a  sufficient  and  valid 
reason. 

By  sec.  58  it  is  provided  that  at  the  times  or 
time  appointed  the  Court  (of  RevisiooJ  shall 
meet  ana  try  all  complaints  in  regard  to  persons 
being  wrongfully  placed  upon  or  omitted  from 
the  roll,  or  being  assessefl  at  too  high  or  too  low 
a  sum.  By  sub* sec.  2  of  sec.  60,  if  a  manicipal 
elector  thinks  that  any  person  has  been  assessed 
too  low  or  too  high,  or  has  been  wrongfully  in- 
serted on  omitted  fi*om  the  roll,  tbe  clerk  shall, 
on  his  request  in  writing,  give  notice  to  such 
person,  and  to  the  assessor,  of  the  time  when  tbe 
matter  will  be  tried  by  the  court,  <jkc  ;  and  by 
sub.  sec.  7  the  clerk  shall  prepare  a  notice 
according  to  the  form  therein  set  out  for  each 
person  :  and  the  8th  and  9th  sub-sections  pro- 
vide the  mode  by  which  the  clerk  shall  effect 
service  on  residents  and  non-residents  ;  and  by 
sub-sec.  10,  it  is  enacted  that  every  notice  requir- 
ed by  those  sub-sections  '*  shall  be  completed  at 
least  six  days  before  tbe  sitting  of  the  court." 

It  appears  that  the  court  met  on  the  22nd  of 
May,  and  it  was  then  objected  by  counsel  for  the 
parties,  and  was  admitted,  that  the  six  days' 
notioe  had  not  been  given,  tbp  fact  beiug  that 
only  five  days'  notice  had  been  given.  The 
court  gave  effect  to  the  objection  and  declined  to 
bear  the  matters  of  complaint;  and  the  court 
before  it  adjourned  announced  that  it  would 
again  meet  on  the  80th  of  May:  that  in  the 
mean  time  new  notices  could  be  given,  there  be- 
ing Buffieient*time  for  that  purpose,  and  that  tiie 
appea's   would    then  be  beard.      It  does  not 
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appear  that  the  relator  in  the  interim  took  any 
step  with  a  view  of  haTing  new  notioes  served, 
bat  he  attended  the  court  on  the  80th,  when  the 
court,  being  informed  that  no  notices  had  been 
given,  decided  that  it  had  no  jurisdiction  to  try 
the  matters;  and  the  roll  was  finally  revised 
under  the  69th  section. 

We  cunnot  say  that  the  decision  of  the  Coart 
of  Revision  is  erroneous.  It  was  argued  on  the 
part  of  the  relator  that  the  neglect  of  the  clerk, 
or  a  failure  by  him  in  the  performance  of  hia 
duty,  ought  not  to  have  prevented  the  complaints 
being  heard,  and  that  all  that  was  incumbent  on 
the  relator  was  to  make  a  request,  under  sub-sec. 
2,  to  the  clerk.  Upon  an  examination  of  sec.  60, 
and  its  subsections  2,  7,  8,  and  10,  which  bear 
on  this  application,  we  find  that  they  are  all 
imperative  by  force  of  the  Interpretation  Act,  and 
when  we  consider  the  object  of  the  complaints 
made  by  the  relator,  we  cannot  overlook  the 
plain  words  of  the  statute.  The  legislature 
clearly  intended  that  in  all  cases  of  objection  by 
third  parties,  a  notice  of  complaint  must  be 
given  to  the  party  complained  against  at  least 
six  days  before  the  sitting  of  the  court  at  which 
it  is  to  be  heard,  and  that  such  notices  should  b.e 
prepared  and  given  in  due  time  by  the  clerk. 

It  was  also  argued  that  as  the  parties  by  their 
counsel  appeared  before  the  Court  of  Revision, 
they  waived  any  objection  to  the  notice,  and  that 
the  court  E^hould  have  proceeded  to  heir  and 
determine  the  complaints.  At  first  we  thought 
there  was  something  in  the  argament.  hut  after 
a  good  deal  of  consideration  we  do  not  think  we 
are  at  liberty  to  decide,  in  the  face  of  a  plain 
enactment  which  declares  that  six  days'  notice  at 
leant  shall  be  given,  that  because  a  part^ 
appears  to  state  that  he  has  not  had  the  notice 
required  by  the  statute,  that  in  that  case  five  or 
a  less  number  of  days  is  sufficient,  and  to  hold 
that  his  protest  of  not  having  notice  is  a  waiver 
of  it,  and  that,  in  a  proceeding  the  ol^ect  of 
which  is  to  deprive  him  of  a  franchise  or  right, 
or  .to  make  him  liable  to  taxes  or  to  increase 
them. 

If  the  parties  complained  against  did  not 
appear  on  the  22nd  May,  it  would  have  been  the 
duty  of  the  court,  before  proceeding  ex  pari% 
under  the  18th  sub-section,  to  have  ascertained 
whether  due  notice  had  been)  given  to  the 
respective  parties,  and  if  it  appeared  that  only 
five  days'  notice  had  been  given  it  would  hardly 
be  contended  that  the  court  could  have  heard 
the  appeals ;  and  surely,  if  their  eounsel  appear- 
ed to  notify  the  court  of  the  want  of  notice,  they 
should  not  therefore  be  placed  in  a  worse  posi- 
tion. The  language  of  the  act  is  plain  and  unam- 
biguous. If  the  mode  of  proceeding  provided 
by  the  statute  is  insufficient  or  inconvenient  or 
open  to  nbuse,  the  remedy  is  with  the  legislature. 
For  this  court  to  say  that  five  days*  notice  or  any 
leas  number  is  5«nfficient,  would  be  to  assume  a 
legislative  outhority. 

By  tbe  17lst  section  of  the  Assespment  Act, 
if  the  clerk  refuses  or  neglects  to  perform  any 
duty  required  of  him  by  the  act,  for  every 
offence  he  shall  forfeit  $100;  and  by  the  178rd 
section  if  be  wilfully  omits  any  duty  required  of 
him  by  the  act  he  shall  be  guilty  of  a  mis- 
demeanor, and  liable  to  a  fine  of  $200  and 
imprisonmfnt.  Ab  Lord  Denmnn  faid  in  Kin(/  v. 
Burrell  12  A.   <&  E.   467  these  are  "  wise  and 


pmdent  provisions  to  secare  the  due  exeootion  of 
the  act,  by  officers  whose  duty  it  is  to  leAm  their 
duty,  and  to  do  it  accordingly." 

We  are  therefore  of  opinion  that  the  rale 
should  be  discharged,  as*  Uie  defendants  in  our 
judgments  properly  decided  that  they  ooold  not 
hear  and  determine  the  matters  of  appeal  and 
complaint 

If  the  relator  had  made  out  a  case  for  our 
interference,  and  it  appeared  that  the  want  of 
the  remedy  would  be  iigorions  to  the  monieipal- 
ity,  we  are  not  prepared  to  say  that  &  mandamus 
to  the  Court  of  Revision  would  be  tite  proper 
proceeding,  for  by  the  69th  section  of  the  statute 
it  is  enacted  that  all  the  duties  of  the  coart  which 
relate  to  the  revising  of  the  rolls  shall  be  com- 
pleted, and  the  roll  finally  revised  by  the  court, 
before  the  1st  of  Jone^n  every  year.  Here  they 
were  finally  revised  on  the  80th  of  Maj.  The 
proper  course,  we  think,  would  be  found  to  be  a 
mandamus  to  the  Mayor  to  summon  the  court  to 
meet  (under  the  authority  given  him  by  the  56th 
section)  with  a  view  to  hear  and  determine  the 
matters  complained  of,  due  notices  being  first 
given  to  the  respective  parties. 

Rule  discharged,  with  costs.    * 


ELECTION  CASE. 

{R^pTfUd  bjf  Ui5ar  O'Bbos,  1^.,  BurritUr-at-Law.) 

Rio.  sx  esl.  Ross  v.  Rastal. 

Ihe  itatament  of  a  relator  In  a  quo  toorranlo  mottv  ftllcgcd 
that  he  had  **  sn  ioterest  in  the  Mid  election  as  a  voter." 
aud  his  affidavit  stated  that  he  had  voted  **  at  said  eico 
tion,  but  not  for  said  William  Rastal.** 

Bdd,  that  the  relator's  statement  and  affidavit  were  snffl* 
eient,  and  that  hit  intsirest  sofflelently  appeared. 

The  deSmdant  sranted  a  lease  to  the  corporation  fbr  fiw 
years,  which  lease)  together  with  the  premises  thenin 
mentioned,  and  the  benefit  thevefrom,  he  couTeyed  to  It 
8.  Bastal  a  &w  days  beftre  the  election.  The  ssaignmept 
was,  however,  encumbered  witti  a  oonditton  to  reAand  the 
consideration  money  on  certain  contingencies,  and  no  re- 


by  the  assignment. 
I  disquaUfled,  s    ' 


Had,  the  dsTendant  was  disqnaUfled,  and  a  new  eleetion  was 
ordered,  with  oosts  to  be  paid  by  the  defendant  and  the 
relator. 

[Oommoa  Law  Chambers,  Febnmiy,  18S6.] 

This  was  a  quo  warranto  summons  calling  npoo 
the  defendant  to  shew  by  what  authority  he  exer- 
cised the  ofiQoe  of  one  of  the  council  for  the  village 
of  Kincardine,  and  why  he  should  not  be  removed 
therefrom. 

The  statement  of  the  relator  alleged  that  he 
had  **  an  interest  in  the  said  election  as  a  voter." 
In  his  affidavit  annexed  to  the  statement  refer- 
ring to  himself  as  the  relator,  he  deposed  to  a 
search  for  Rastal's  declaration  of  qualification 
as  councillor  for  siud  village  of  Kincardine  for 
the  year  1866;  a  copy  of  that  declaration  was 
annexed  to  the  affidavit,  dated  15th  January, 
1866,  in  which  Rastal,  the  defendant,  swore  to 
being  qualified  for  the  office  for  1866,  "to  which 
he  has  been  elected."  The  relator's  affidavit 
then  prooeeded  to  declare  his  interest  in  the  said 
election  as  a  duly  qualified  voter,  and  that  be 
voted  '*  at  said  election,  but  not  for  said  William 
Rastal." 

The  affidavits  shewed  that  Rastal  did  on  14th 
December,  1868,  grant  a  lease  to  the  corporation 
of  certain  property  for  five  years  from  December 
1863,  at  a  yearly  rental  of  $40,  with  the  usual 
covenants,  and  that  this  lease  is  still  in  full  force. 
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Bj  All  asrigQment  prodaoed,  tzeented  29th 
Deoember,  three  or  foor  dajs  before  the  elec- 
tion, the  defendant  bargained  and  sold  to  one 
R.  8.  Rastal  for  $160  the  premises  comprised  io 
the  lease,  together  with  the  lease  and  all  benefit 
thcreooder,  to  bold  for  the  residne  of  the  term, 
and  other  the  estate,  right  of  renewal,  if  any, 
and  other  the  assignor's  interest  therein,  subject 
to  the  payment  of  the  rents  and  obserrance  of 
the  lessees  covenants.  It  stated  that  the  lease 
was  already  sobjeot  to  an  '*  endorsation  "  made 
by  defendant  to  one  Hopkins,  liTing  in  the  United 
States,  and  that  if  that  endorsation  had  the  effect 
of  prcTenting  the  assignee  firom  collecting  the 
rents  during  the  residue  of  the  term,  then  the 
defendant  agreed  to  reftind  the  consideration 
paid,  or  anch  part  as  assignee  coald  not  collect 
on  aocoant  of  any  aot  of  lessor.  The  lease  was 
stated  therein  to  be  in  the  hands  of  Hopkins' 
fcgent. 

By  the  lease  the  corporaUon  coTeaanted  to  pay 
rent  and  taxes,  and  to  repair  and  keep  up  fences, 
and  that  lessor  might  enter  and  view  state  of 
repair,  and  would  not  sublet  without  leare,  and 
leaTe  in  good  repair,  and  not  carry  on  any  busi- 
ness to  create  a  nuisance.  ProTiso  for  re-entry 
on  breach  of  corenant  by  lessor  for  qniet  en- 
joyment. 

S.  Riehard$f  Q.G.,  shewed  cause,  and  objected 
that  the  aboTc  statements  by  the  relator  might 
mean  any  election;  that  the  relator  cannot 
himself  prove  this ;  that  the  relator's  interest 
did  not  sufficiently  appear,  and  that  as  far  as  the 
disquaUfioation  by  means  of  the  contract  was 
concerned,  that  the  defendant  ceased  to  have 
any  interest  in  the  contract  by  reason  of  the 
assignment  of  the  29th  December. 

C.  Sohtmon,  Q.C.,  supported  the  summons, 
and  urged  that  the  statement  was  sufficient,  and 
thnt  the  interest  of  the  relator  sufficiently  appear- 
ed, and  that  Rastal  was  disqualified  as  bsTiag  an 
interest  in  a  contract  with  the  corporation. 

Haoabtt,  J. — I  think  on  examining  the  papers 
that  the  statement  is  made  with  reasonable  clear- 
ness,  and  also  that  the  relator's  affidavit  to  estab- 
lish hie  right  to  interpose  is  sufficient. 

No  reTerslon  is  conveyed  by  the  assignment 
referred  to.  It  is  a  strangely  drawn  instrument, 
not  of  common  occurrence.  It  would  doubtless 
authorise  the  assignee  to  reodve  the  rents.  But 
the  defendant  remains  bound  under  his  original 
covenant  in  the  lease  to  the  corporation,  and  this 
personal  liability  remains  unaffected  by  the  as* 
signment  whatever  may  be  its  true  effect.  If  so 
it  is  difficult  to  see  how  he  can  be  held  to  be  any 
other  than  a  person  having  an  interest  in  a  con- 
tract iHth  the  corporation. 

I  think  I  am  bound  to  hold  that  the  defendant 
is  disqualified,  and  must  be  removed  from  office 
and  a  new  election  hsd. 

As  to  costs  I  would  be  reluctant  to  compel 
him  to  pay  them  if  it  were  not  that  I  conoot 
help  feeling  that  he  became  a  candidate  knowing 
perfectly  well  that  a  question  might  arise  as  to 
xhh  lease,  and  the  time  and  mAuner  of  the 
alignment  on  which  he  relies  raioe  ati  impres- 
sion not  wholly  fuvonrnhle  tA  him. 

I  think  be  must  pny  the  relator's  costs. 


COMMON  LAW  CHAMBERS. 
{Btfortei  Ay  Hsmr  <yBBXE5,  Esq.,  BarriJtUr'at-Law.) 

LOCKAKT  V.  PeALiaA   OrAT — POTTAQE   GaRXISBBE. 

Om.  Stat  v.  C,  eap,  10,  tea.  ITff,  Ai.^  Statute  r./Awte  — 
Claim  6y  lindlord  to  rent^  on  execulion  agaitul  tenant-^ 
DwUnan  Qmrt  ba<!!{f—AttachTnmt  of  debts. 

Where  ao  ezeeotion  creditor  baa  under  the  statute  of  Anue 
paid  rent  demanded  by  a  landlord  upon  an  ext)cutiri» 
againet  the  goods  of  his  tenant  upon  the  pr«nit»«H  of  the 
fi>rmer,«nd  the  sherlltleTied  as  well  &r  the  ivnt  as  the 
ex<s*ution  debt,  the  sheriff  becomes  the  debt  r  of  t  be  ex  c cu« 
tion  creditor  for  both  sums  and  liable  to  him  in  an  acrioa 
for  monej  had  and  reeefTed. 

And  so  under  the  DiTisioa  Courts  Aet,  the  baiUff  ofa  Ditr* 
sloo  Court  would  in  a  Uke  caao.  also  b«  liaUe.  and  th^ia* 
fore  the  execution  money  In  hi«  haud«  mlKbt  hv  at  «rhe<i 
aa  a  debt  due  to  the  execution  credltttr.  to  satisfy  the^ 
dsnand  of  another  exsovtlon  claimant  auainut  hiiu 

StmibU,  that  monej  In  hands  of  a  Dlviaiou  Court  La!  tflf  maj 
be  attached. 

[Chambers  Jan.  28,  ISOC] 

The  facts  of  this  case  were  that  Pottage,  aa  bailiff 
of  the  0th  Division  Court  of  York  and  Peel, 
had,  in  or  about  October  1864,  certain  execu- 
tions in  his  hands  as  such  bailiff,  to  be  cxccutt'd 
against  the  goods  and  chattels  of  one  Albert 
Gray,  a  son  of  Phalira  Gray  above  mentioned. 
iVhen  the  bailiff  seized  under  these  writs,  I'lialira 
Gray  claimed  the  goods  as  her  own.  An  inter- 
pleader was  thereupon  tried  in  the  Divlsiou  Court, 
whicH  was  determined  against  her. 

After  the  decision  she  gave  notice  to  the  bailiff 
that  she  churned  |200  for  one  year's  rent,  due  to 
her  by  her  son  Albert  Gray  in  respect  of  the 
premises  upon  which  the  eoo^s  had  been  suizod. 
The  sale  of  Albert  Giay  s  goods  took  place  in 
February,  1866. 

Albert  Gray  denied  owing  his  mother  Phalira 
any  rent  at  all.  The  bailiff  denied  that  he  sold 
for  the  rent  claimed,  and  said  he  was  served  with 
the  notice  claiming  rent  before  the  sale,  but  that 
at  the  time  of  the  sale,  Phalira  still  claimed  the 
goods  as  her  own,  and  did  not  claim  for  rent  at 
«11.    Affidavits  were  filed  on  each  side. 

It  was  admitted  thai  the  bailiff  received  notice 
of  snch  a  claim  before  ho  did  sell. 

C,  MeMichaelt  on  behalf  of  tlie  garnishee,  Pot- 
tage, referred  to  tliA  statute  of  Anne,  and  argued 
that  rent  even  after  it  was  due  (which  is  said  to 
have  been  the  case  hero,if  there  was  such  a  claim  aa 
rent  at  all)  could  not  be  attaclied  in  the  hands  of  the 
bailiff  or  sheriff,  because  it  was  said  the  landlady 
could  not  sue  for  it  as  a  debt  owing  to  her  by  the 
bailiff  or  sheriff,  her  only  remedy  aeainst  the 
officer  being  for  selling  without  leaving  a 
sufficiency  of  distress  upon  the  premises  to  satisfy 
the  year's  rent,  and  that  as  the  landlady  could  not 
sue  in  such  a  case  for  a  debt,  tlie  judgment  credi- 
tor could  not  attach  the  uioueyin  the  officer's 
hands. 

BUvirUf  for  the  judgment  creditor,  contended 
that  however,  the  law  may  be  under  the  statute  of 
Anne,  it  is  different  under  tlie  Division  Court  Act. 

A.Wilson,  J.— The  question  is  whether  there  is 
such  a  difference  as  that  contended  for  by  the 
judgment  creditor ;  if  there  be  not,  this  applica- 
tion must  fail. 

The  statute  of  Anne  provides,  "  that  no  goods 
upon  lands  which  are  Uuried.  shall  be  Uablc  to  be 
taken  in  execution  nnlesn  tiic  party  at  whose  suit 
the  execution  is  sued  uut.  shnll,  before  the  re- 
moval of  tiie  goods  from  tho  premises,  by  virtue 
of  the  executKm,  pny  to  thu  landlord  all  such 
as  shall  be  due  fur  rent  at  the  time  of  tak- 
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ing  the  goods  by  virtue  of  the  ezecation,  pro- 
yided  the  arrears  do  not  amount  to  more  tnan 
one  year's  reat,  and  if  they  do,  then  the  party  at 
whose  suit  the  execution  is  sued  out,  paying  the 
landlord  one  year's  rent,  may  proceea  to  execute 
his  jud^ent  as  he  might  have  done  before  the 
act;  And  the  ehcriff,  or  other  officer  Is  hereby 
empowered  and  required  to  levy  and  pay  to  the 
plaintiff,  as  well  the  money  so  paid  for  rent,  as 
the  execution  money." 

•  The  Division  Court  Act  provides,  (sec  176), 
that  BO  much  of  the  statute  of  Anne,  as  relates 
to  the  liability  of  goods  taken  by  virtue  of  an 
execution,  shall  not  apply  to  goods  taken  in 
execution  under  the  powers  of  any  division  court. 
But  the  landlord  of  any  tenement  in  which 
any  such  goods  are  so  taken,  may,  by  writiuff 
under  his  hand  statinff  the  terras  of  holding,  ana 
the  rent  payable  for  tne  same,  and  delivered  to 
the  bailiff  making  the  levy,  claim  any  rent  in 
arrear,  then  due  to  him,  not  exceeding  in  any 
case  the  rent  accruing  due  in  one  year. 

Sec.  177.  In  case  of  anv  such  claim  being  so 
made,  the  bailiff  making  tne  levy  shall  distrain 
as  well  for  the  amount  of  the  rent,  claimed  and 
the  costs  of  such  additional  distress  as  for  the 
amount  of  money  and  costs  for  which  his  warrant 
of  execution  was  issued. 

Sec  180.  No  execution  creditor  under  this 
act,  shall  satisfy  the  debt  out  of  the  proceeds  of 
the  execution  and  distress,  or  of  execution  onl^ 
when  the  tenant  replevies  for  the  distress,  until 
the  landlord  who  conforms  to  this  act,  has  been 
paid  the  rent  in  arrear  for  the  periods  hereinbe- 
fore mentioned. 

Under  the  statute  of  Aline,  it  has  been  decided 
that  an  action  for  money  had  and  received  will  not 
lie  by  the  landlord  agamst  the  riieriff  for  money 
made  by  ^e  sheriff  when  he  has  an  execution 
against  the  tenant's  goodb,  and  sells  for  enough  to 
satisfy  the  rent  as  well  as  the  execution. 

'This  statute  does  not  empower  the  sheriff  to 
sell  for,  or  on  behalf  of  the  landlord,  it  excuses 
the  sheriff  from  selling  at  all  when  rent  is  claim-' 
ed,  until  or  unless  the  execution  creditor  shall 
pay  the  rent,  and  then  it  empowers  the  sheriff  to 
seU  for  his  benefit  as  well  for  the  rent  as  for  the 
execution  money ;  while  under  the  Division  Court 
Act,  the  bailiff  sells  for,  and  on  behalf  of  the  land- 
lord as  upon  a  distress,  and  the  creditor  is  not 
to  be  paid  his  debt  until  the  landlord  has  been 
paid  his  rent. 

It  is  true  that  under  the  statute  of  Anne,  neither 
the  sheriff  nor  the  execution  creditor,  before  levy, 
ackoally  pays  the  landlord  his  rent,  yet  the  sheriff 
sella  for  enough  to  sadsfy  both  rent  and  execution 
money;  but  in  strictness  the  sheriff  cannot  be 
called  upon  as  a  debtor  br  the  landlord  to  pay 
over  the  rent ;  the  remedy  must  be  in  another 
form. 

In  case  the  execution  creditor  has  under  the 
statute  of  Anne  paid  the  rent,  and  the  sheriff 
under  the  express  terms  of  that  act,  does  levy 
for  the  plaintiff  as  well  the  rent  as  the  execution 
money,  I  concieve  there  is  not  the  slightest 
doubt  that  the  sheriff  becomes  a  debtor  to  the 
execution  creditor  so  payins  such  rent  as  weU  for 
the  rent  as  the  execution  debt  which  he  levies, 
and  makes  for  liim  and  under  his  express  direc- 
tion, and  by  the  authority  of  the  statute  and  of 
the  writ. 

In  such  a  case,  tiie  creditor  mieht  sue  the 
sheriff  for  money  had  and  received,  and  so  it 
would  seem  to  follow  that  this  money  may  be 


attached  as  a  debt  due  to  tlus  execution  debtor 
to  satisfv  a  demand  of  another  executioa  daimant 
against  her. 

I  think  that  the  present  judgment  debtor,  Mrs. 
Gray,  the  landlady  for  whom  the  rent  wsa  made 
— assuming  it  to  have  been  made  for  her — has  a 
claim  for  debt  against  the  bailiff,  and  could  main- 
tain an  action  agdnst  hdm  for  money  had  and 
received  In  respect  of  this  rent,  and  therefore  the 
claim  is  one  which  can  be  attached  to  satisfy  her 
judgment  debts. 

It  was  not  aivued  before  me  whether  money  in 
the  hands  of  the  bdHff  could  or  could  not  be 
attached.  I  see  it  laid  down  in  the  practice  Uiat 
it  is  attachable ;  and  I  see  no  reason  or  principle 
why  it  should  not  be,  and  I  do  not  thereifore  feel 
this  to  be  a  difficulty  in  my  way. 

As  before  stated,  the  two  facts  of  rent  beinz 
due  at  all,  and  whether  the  sheriff  sold  for  it»  and 
made  it»  are  strongly  ctispnted.  As  I  cannot 
determine  these  pomts,  and  have  not  suffident 
information  before  me  If  I  desired  to  do  so.  I 
must  therefore  order  that  the  judgment  creditor 
may  proceed  against  the  garnisnee  under  the 
29l8t  sec.  of  the  a  L.  P.  Act. 

Costs  to  abide  the  result  of  that  proceeding. 


ENGLISH  BBFOHTS. 


COURT  OF  BXCHEQX7ER. 

Hardiho  ▼.  Hall. 

Dutren-^BaOijT'^JNf^  to  kHfar  erpema. 
A  batltff  who  teim  goods  under  a  diatrpm  wanvnt,  if  hit 
authority  to  mU  on  bohalf  of  th»  landlord  to  then  with- 
dnwn,  hM  no  right  to  go  on  and  tell  Ibr  his  •Tpwwa 
[April  18, 1806, 14  W.  a.  OMl] 

This  was  an  action  for  the  convernon  of  two 
horses  and  a  waggon*  and  the  question  in  dispate 
was  whether  they  were  the  property  of  the  plain- 
tiff, or  had  passed  to  the  defendant  by  a  Talid  sale. 

The  case  was  tried  before  Pigott,  B.,  at  the  last 
Stafibrdshite  assises.  The  plaintiff  was  the  fttfaer- 
in-law  of  one  Barton,  and  took  a  bill  of  sale  of 
Barton's  effects,  including  the  property  in  tpies* 
tlon.  Barton's  landlord  also  put  in  a  distress  for 
rent,  and  the  bailiff  who  distrained  seised  the  goods 
in  question  with  other  goods  on  the  premises. 
The  bailiff  held  the  goods  on  behalf  of  the  land- 
lord, and  also  of  the  plMntiff,  as  the  biU  of  sale 
creditor.    The  attorney,  who  aeted  both  for  the 

{>laintiff  and  for  the  landlord,  then  pud  <mt  tbs 
andlord,  and  directed  the  bailiff  to  withdraw  on 
behalf  both  of  the  landlord  and  the  plaintUf.  A 
dispute  then  arose  as  to  the  fees  payable  to  the 
bailiff,  and  whether  he  was  entitled  to  donblepos- 
session-money  or  not.  The  bailiff  thereupon  re> 
moved  the  horses  and  waggon,  and  sold  them  to 
pay  his  fees  and  expenses.  The  defendant  beoame 
the  purchaser  at  the  sale.  The  learned  judge 
directed  the  jury  that  the  bailiff  had  no  right  to 
sell,  and  a  yerdiot  was  found  for  the  plaintiff,  with 
leave  to  move  to  enter  a  verdict  for  the  defendant 
if  the  bailiff  had  power  to  sell. 

ff,  Matlhtwt  now  moved  accordingly — There  is 
no  direct  authority  upon  the  question.  But  a 
sheriff  may  sell  for  his  poundage,  although  or- 
dered to  withdraw  by  the  execution  creditors, 
Alehin  ▼.  WelU,  5  T.  K.  470;  Watson  on  Sheriffs, 
83.     And  the  case   of  a  bailiff  is  analogous. 
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[Pollock,  C  B.>~The  bailiff  nod  the  landlord 
are  bat  one  person ;  the  sheriff  and  the  creditor 
&re  two.]  The  sheriff  cau  only  levy  bis  ezpensM 
bj  statute  ;  and  the  right  is  giren  for  the  benefit 
of  the  creditor,  not  the  sheriff,  so  that  the  cates 
are  not  analogous. 

PooLLoGX,  C.  B. — We  are  all  of  opinion  that 
there  ought  to  be  no  rule  in  this  ease.  The  ques- 
tion arises  thus ;  The  landlord  gave  his  bailiff  an 
authority  to  distrain.  The  bailiff  does  so,  and 
ukes  the  horses  and  waggons.  Before  siore  is 
done  he  reeeiree  notioe  from  the  landlord  that  the 
rent  is  paid.  After  that  it  is  clear  that  he  had 
nn  authority  to  sell,  and  therefore  the  defeadsfnt 
has  no  title. 

MAarui*  B.^I  an  of  the  same  opinion. 

Bbamwbll,  B. — I  am  of  the  same  opinion.  The 
bailiff  had  no  right  to  sell,  for  his' authority  was 
withdrawn.  kB  to  the  ease  of  AlcfUn  y,  WeU, 
Mr.  Matthew's  argument  is,  first,  that  the  sheriff 
has  a  right  to  sell  under  these  oiroumstaDoes ;  and 
eecondly,  that  the  case  of  a  bailiff  is  analogous. 
Bat  AUhin  r.  Wells  fails  to  establish  the  first  of 
these  positions.  It  only  decides  Chat  the  Court 
vould  not  aotively  interfere  against  the  sheriff 
by  ruling  him  to  return  the  writ :  not  that  he  was 
not  a  trepaaeer,  or  bad  any  right  to  selL  And  I 
think  it  clear  that  he  had  none.  But,  at  any 
rate,  a  bailiff  is  a  mere  agent  for  a  principal,  and 
most  look  to  his  prineip^  for  his  remunenition. 
It  would  be  absurd,  when  the  landlord  may  dis- 
train in  person,  if  his  employing  a  bailiff  should 
make  any  difference.  The  defendant  therefore, 
bu  no  title. 

PiooTT,B. — I  was  clearly  of  opinion  at  the  trial 
that  the  bailiff  had  no  right  to  sell ;  and  I  think 
10  still. 

Rule  refused. 


Chapman  ▼.  OwrrHim. 

T^rranljf—SaU  qfa  hcrK. 

A  borw  wM  sold  on  a  warranty  in  tbo  Ibllowing  tannc:~ 
**C.  bcmghc  of  O.  a  brows  har*%,  six  yaart  old,  warrantMl 

mnoA,  for  the  amn  ofAlSO,  aliio  a  bay  horaa  ftr*  yaars  old 

tor  tho  tiUD  of  400b  warraated  iooad, 
"WarrantadaouDd  for  CDS  month.  '*9isD«d,    0.** 

Tha  bar  hori*  ahow«d  noalgna  ofdiaaaaa  dnHng  tiM  month 

aftrr  tba  date  of  the  warrant  v,  bnC  aubaeq oantly  a  latant 

db«aa»  dovelopad  ItMll 
AUtf,  that  the  warranty  waa  only  to  oootlnue  in  Ibroe  Ibr 

oa*  month,  and  that  no  eomplaint  baring  been  made 

wtthin  ihe  month  these  waa  no  breaoh  of  tte  warranty. 
Tb*  Tcadae  paid  vendor  Ibr  the  horw  in  quettlon  l^  a 

cfaeqna  to  order  endoned  aa  follows:-^*  Tbia  cheque  ia  re* 

eriTrd  t^  me  fl>r  a  brown  gelding,  price  £190,  alao  a  bay 

■ddiac  pcfaa  £90^  both  Of  which  aafaMlB  I  wanant  aoead 

fcr  one  mantb  firain  date  of  deliTeiy.** 
Tba  reador  endonad  the  cheque^  but  hla  signature  was  net 

nndar  the  warranty. 
au,that  the  aodoiaament  on  the  cheque  by  the  vendor 

vaa  not  a  Ugnatnra  of  the  warranty  endoned  thereon. 

This  case  was  tried  before  Blackbnm,  J  ,  at 
Swaoiiea  Spring  Assises — verdiot  for  plaintiff. 

This  was  a  rule  to  show  cause  why  the  verdiet 
iboold  not  be  set  aside,  and  a  nonsuit  entered 
00  the  ground  that  on  the  true  construction  of 
the  contract  of  the  warranty  there  was  no  eri- 
dvnce  to  thow  any  breach  of  contract. 

Hawkku,  QC,  B.  Matthews  and  J.  Macrae 
Moir  now  showed  cause.  They  cited  Bywater  ▼. 
Ridardion,  1  A.  &  E  508 ;  Meenard  v.  Aldridgt, 
3  E.4P.  271 ;  Buchanan  ▼.  Parnehaw,  2  T  R.  746. 

Giffard^  Q.C.,  and  B^  T.  WUliame,  in  support 
of  rule. 


Blaokbotui,  J. — This  mle  must  be  made  ab- 
solate.  We  are  all  agreed  which  of  the  two 
writings  was  the  contract  The  indorsement  of 
the  cheque  is  only  evidence  of  the  original  bar- 
gain, but  the  original  contract  of  June  6  being 
produced  we  go  by  that  The  real  question 
raised  is  as  to  Sie  meaning  of  the  words  '*  war- 
ranted soond  for  one  month."  Is  the  mean- 
ing that  the  horse  was  warranted  sound  and 
warranted  to  continue  so  for  one  month,  which 
would  be  a  rery  unlikely  contract  to  make ;  or 
that  **ene  OMntii "  is  a  qualification  of  the  war- 
ranty. We  are  of  opinion  that  the  meaning  is 
that  the  warranty  was  only  to  continue  for  one 
month,  and  that  if  no  complaint  was  made  in 
the  one  month  there  was  no  breach  of  the  war- 
ranty. Warranted  for  one  month  means  one 
month  is  the  time  during  which  complaints  can 
be  made. 

MiLLOB,  J. — ^I  am  of  the  same  opinion.  At 
first  I  thought  that  the  warranty  was  not  suffi- 
ciently limited,  but  we  must  not  take  the  words 
in  the  abstract,  but  as  they  are  used  in  those 
transactions.  The  true  interpretation  of  them 
is,  that  you  shall  hare  a  month's  time— I  do  not** 
intend  onHmllsd  time  for  you  to  make  complaint. 

Lush,  J.<^I  am  of  the  same  opinion.  The 
intention  of  the  defendant  was  not  to  extend, 
but  to  limit  the  time.  If  he  had  written  merely 
**  warranted  sovnd,"  then  damages  might  hsTe 
been  elaiaad  at  any  time.  This  warranty  means, 
if  there  is  aair  dispate  about  this  hone,  it  must 
be  determined  in  a  short  time.  It  is  a  compen- 
dious way  of  putting  it,  but  a  class  expression. 
That  being  the  intention,  are  the  words  sufficient 
to  express  it  ?  To  the  words  *'  warranted  sound 
for  one  month,"  we  must  supply  other  words^- 
ris.,  "The  warranty  shall  only  continue  in  force 
for  one  month."  The  enderesment  on  the  cheque 
has  no  effeet 

Rule  absolute. 


COaBSSPOKDEKCE. 

A$9es9mint — Appeal — CaU  of  serving  notices 
— BaiUff  of  Division   Court — Mileage — 
Several  warrants  qf  attacktnent — Bailiff's' 
duties. 
To  THs  Editors  or  thx  Local  Courts  Gazittx. 
GsiiTLBiinr, — ^In  case  a  municipal  elector 
feels  himself  aggrieved  on  account  of  some 
errors  or  omissions  in  the  assessment  roll, 
when  returned  by  tbe  assessors,  and  gives 
notice  to  the  township  dork  of  his  intention 
to  appeal  to  tbo  Ck>urt  of  Revision  from  such 
assessment,  in  order  thai  he  may  have  it  cor- 
rected ;  and  the  derk  causes  a  notioe  (in  the 
usual  form)  of  such  appeal  to  be  served  upon 
the  parties  appealed  against,  by  hiring  some 
person  to  serve  such  notices.    Who  is  liable 
for  the  payment  for  serving  such  notices,  is  it 
the  appellant,  the  municipal  corporation,  or  is 
it  tho  duty  of  the  clerk  to  do  it  himself  or  to 
pay  the  person  he  may  engage  to  make  the 
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service  See  Con.  Stat  U.  C.  cap.  66,  sec.  60, 
sub-sees.  2,  7  and  8. 

2nd.  Supposing  a  Division  Court  clerk 
should  issue  a  summons  to  a  defendant  in  the 
usual  form,  and  also  at  the  same  time  issue  a 
warrant  of  attachment  against  the  goods  of 
same  defendant  Both  papers  are  given  to  the 
bailiff  he  proceeds  to  execute  them  by  making 
a  seizure  of  the  goods  under  the  wmrrant  of 
attachment,  and  at  the  same  time  serves  the 
summons  either  personally  or  by  leaving  it  at 
the  defendant's  last  place  of  abode  in  the  coun- 
try (as  the  case  may  be),  is  the  bailiff  entitled 
to  mileage  on  both  the  summons  and  warrant, 
or  is  he  entitled  to  one  mileage  only,  or  in 
other  words,  the  mileage  actually  travelled 
with  both  papers. 

8rd.  The  bailiff  makes  a  return  of  the  war- 
**  rant  of  attachment  in  due  form^  with  appraise- 
ment of  goods  seized,  and  within  thirty  days 
one  or  more  warrants  of  attachment  are  issued 
in  fiivor  of  other  plaintiffs  to  enable  them  to 
obtain  a  share  of  the  goods  so  seized :  in  such 
a  case  would  it  be  necessary  for  the  bailiff  to 
go  through  the  form  of  seizing  again  the  same 
goods  and  making  a  return  with  appraisement 
under  each  of  the  warrants,  the  same  as  in  the 
first  instance  (thereby  making  more  costs),  or 
would  the  first  seizure  and  return  answer  for 
all  purposes  required. 

A  SUBSCBIBIR. 

May  17th,  1866. 

[1.  It  is  made  the  duty  of  the  clerk  to  cause 
•  the  nodce  to  be  served,  and  he  ought  to  be 
paid  for  his  services  by  the  Council.  But 
there  is  an  evident  omission  in  the  act,  in  not 
requiring  that  the  party  appealing  should  pay 
the  expense  of  serving  the  notice.  The  Court 
of  Revision  does  not  appear  to  have  any 
power  to  award  costs  to  either  party. 

2.  It  is  the  common  practice  to  charge 
mildage  on  both,  and  such  is  also  the  practice 
in  sheriffs^  offices  generally.  The  tariff  does 
not  say  anything  which  Uirows  any  light  on 
the  subject  Though  the  practice  is  in  favour 
of  the  charge,  the  principle  vipon  which  mile- 
age is  allowed  would  seem  to  be  against  it 

8.  The  bailiff  might  give  notice  of  the 
second  or  subsequent  writ  to  the  Clerk  of  the 
Division  Court,  if  the  goods  are  in  his  posses- 
sion, and  it  would,  pcrhnps,  be  advisable  to 
perform  some  manual  act  of  seizure  under 
such  writ;  but  a  seeond  appraisement  does 
not  seem  necessary.  In  the  baih'ff's  return 
to  the  writ  the  act  of  seizure  and  the  previ- 


ous appraisement  should  be  set  forth. — Ei>$. 
L.  a  G.] 


By-law — Imposing  toll  on  non-reiidenU  ordy. 
To  THs  Editors  of  tbb  law  Joitsstai^ 

Gentlemen, — Can  .a  township  monicipality 
legally  pass  a  by-law  impodog  toll  on  non- 
residents using  a  road  constructed  in  and  at 
the  expense  of  said  township  for  the  purpose 
of  assisting  in  the  repairing  of  said  road,  and 
exempting  the  residents  of  the  township  in 
which  the  road  is  situated,  it  baring  been 
originally  built  at  the  expense  of  said  town- 
ship. As  this  is  a  matter  of  public  interest, 
and  about  which  different  views  seem  to  pre- 
vail, I  trust  you  wUl  kindly  favor  with  a 
reply  in  the  next  number  of  your  Tery  vala- 
able  Journal,  and  much  oblige,  gentlemen, 
your  most  obedient  servant  and  subscriber, 
Thomas  Mathesox 

Mitchell,  Jnne  2,  )866. 

[We  do  not  think  the  by-law,  as  stated  by 
our  correspondent,  valid. — Ens.  L.  J.] 

OBITUAET. 

At  Oodcrieb,  on  th«  10th  instant,  Robut  Coopn,  Bn;. 
Jndge  of  the  Covntj  Coort  for  tho  United  OouDti«s  of 
Huron  and  Brace,  nged  44. 


APPOINTMENTS  TO  OPPICE. 


NOTARY  PUBLIC. 

JAMES  WATT,  of  Oil  Springn.  £«]nir«.  Attornfj-at-Law. 
to  be  a  Notary  Public  In  Upper  Canada.  (Qaa«tte<l  May  l^. 
1866) 

00R0NKR5. 

JOSEPH  A.  FIF&  Enquire,  M.D^  tn  be  an  Aa9on<t? 
Oorcn«r  for  the  Oountj  of  Peterboroaeb.  (Gazetted  Mi; 
6, 1866.) 

GEORGE  BRANT,  of  the  T{I)ssr<»  of  Pmttbviile,  l^aiTv. 
to  be  an  Aaiociate  Coroner  for  the  CountT  of  Lincoln,  i^a- 
iett«d  May  6, 18G6.) 


TO  COBBE8FONDENTS. 


"A  SuBSCRiBEft'*— <<Tboiia8  MAiaEsoy— Uod«r «*Ci»n*»- 
pondence.** 


GUAMMAa  may,  no  don^t,  sometiaoe*}  render 
assistanee  to  law  by  helping  to  the  cooftructioD, 
and  thereby  to  the  meaning  of  a  sentence :  but 
grammar,  with  reference  to  a  living  and  there- 
fore a  variable  Yangnge,  m  perh<»ps  more  diflBcult 
to  deal  with  than  law,  and  the  rules  of  legal 
constniction  are  far  more  certain  ibaa  the  rules 
of  grammatical  construction.  To  re^^ort  to 
grammar  where  law  fail-*,  ip  frequently  tf«  lieciJe 
iffnotum  per  ignotius  :  (Pollock,  C.  B..  31  L.  J., 
N   w^.,  85,  Ex.) 
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CONVEYANCES  TO  MUNICIPAL  COEPO- 
RATIONS. 

Manj  of  OUT  non-professional  readers  maj 
not  be  aware  of  the  restrietionB  placed  upon 
the  holding  of  land  by  corporations,  particu- 
larly ecclesiastical  corporations,  by  the  statutes 
of  martmain.  By  the  Common  Law  it  was 
incident  to  every  corporation  to  have  a  capa- 
city to  purchase  lands  for  Uiemselres  and  suc- 
cessors. But  as  it  was  considered  inexpedient 
by  the  Legislature  that  property  should  be 
held  in  what  was  termed  a  **  dead  hand,'* 
the  possession  of  land  by  corporations  was 
restricted  by  sereral  statutes,  the  main  pro. 
▼iflons  of  which  are  still  in  force. 

Of  late  years  when  there  are  so  many  cor- 
porations constituted  for  a  rariety  of  purposes, 
it  has  been  almost  uniTersally  found  sdvisable 
to  limit  their  powers  with  reference  to  the 
purchase  of  real  estate.  Thus  banks  sre  only 
allowed  to  purchase  land  for  building  purposes 
or  for  the  purpose  of  securing  a  debt,  and 
Municipal  Councils  may,  by  section  2i8  of  the 
Municipal  Institutions  Act|  pass  by-laws  for 
obtaining  such  real  property  as  may  be  re- 
quired for  the  use  of  the  corporation  and  dis- 
posing of  the  same  when  no  longer  required. 
In  fact  every  corporation  is  in  general  terms 
only  empowered  to  deal  in  such  matters  as 
come  within  the  Intimate  limits  of  the  pur- 
pose or  purposes  for  which  it  was  originated. 

It  was  questioned  in  a  late  case  to  which  we 
now  desire  to  direct  attention,  whether  a 
Municipal  Corporation  could  take  a  mortgage 
to  secure  the  payment  of  moneys  due  thereto. 


The  case  referred  to  is  The  Corporation  of 
BelletilU  y.  Jiidd  (25  U.  C.  Q.  B.  807.) 

It  was  admitted  that  one  Alexander  Judd, 
before  the  29th  day  of  April,  181)9,  was 
the  treasurer  of  this  corporation,  and  was  on 
that  day  indebted  to  it  in  the  sum  of  £1,214 
198.  lOd. ;  that  the  defendant  was  his  surety 
to  the  plaintifib  for  this  money ;  that  on  the 
same  day  the  plaintiffs  recovered  a  judgment 
in  the  Court  of  Queen's  Bench  for  Upper 
Canada  against  the  defendant  for  this  amount 
and  for  £112  6s.  9d.  costs ;  that  this  judgment 
was  registered  against  the  lands  of  the  defen- 
dant ;  that  on  the  5th  July,  1849,  the  defen- 
dant requested  time  firom  ths  plaintiffs  to  pay 
£500  of  this  amount,  and,,  to  secure  its  pay- 
ment  executed  a  mortgage  on  his  lands ;  that 
this  mortgage  contained  a  covenant  that  the 
defendant  would  pay  the  plaintiffs  the  sum  of 
£500,  in  manner  and  at  the  time  therein  men- 
tioned, which  was  the  covenant  upon  which 
the  action  was  brought  t 

The  defendant  in  answer  to  the  action 
pleaded  that  the  plaintifib  had  no  power  to 
take  the  conveyance  and  that  they  could 
receive  no  benefit  from  the  covenant  therein 
contained.  The  mortgage  was  in  law  a  con- 
veyance of  the  land,  though  subject  to  an 
equity  of  redemption  by  the  mortgagor,  and  it 
was  contended  that  the  corporation  was  not  a 
trading  corporation  or  entitled  to  hold  land 
otherwise  than  for  the  use  of  the  corporation, 
and  that  the  corporation  could  not  give  time 
for  the  payment  of  the  debt  or  take  this  mort^ 
gage  as  security. 

The  judgment  of  the  court  was  in  favour  of 
the  plaintiffs  and  is  best  given  in  its  own 
words. 

*'  That  the  indebtedness  arose  In  the  legitimate 
business  of  the  corporation  la  clear.  Their 
treaaarerhad  made  default;  the  defendant  was 
his  surety,  against  whom  a  judgment  had  been 
obtained.  We  think  it  was  within  the  acope  of 
the  plaintiffs'  authority  to  give  day  of  payment, 
and  if  80  to  take  a  covenant  to  pay  at  the  day 
given.  When  this  day  came,  was  It  an  answer 
for  the  defendant  to  say, '  Ton  could  not  take  my 
covenant  that  I  would  pay  yon  the  money  which 
at  my  request,  you  gave  me  time  to  pay  ? 

This  Is  not  a  trading  corporation :  but  it  has 
powers  to  manage  its  own  lawful  affairs.  If  the 
defendant's  contention  were  to  prevail  the  plain- 
tifls  would  have  no  discretion  respecting 
the  enforcing  of  their  debts.  They  would  be 
bound  to  enfefoe  their  judgments  without  mercy, 
even  if  H  resulted  In  a  losa    In  this  very  case,  aup- 
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pose  it  had  been  doabtful  whether  this  defendant's 
lands  sold  at  a  sheriff's  sale  would  pay  the  debt, 
are  we  to  declare  that  they  cannot  give  time  to 
their  debtor,  and  so  compel  them  against  their 
own  and  their  debtor^s  interest  to  ^ell  his  pro^ 
perty  ? 

We  think  here  there  was  nothing  to  prerent 
this  corporation  from  giving  time,  or  from  taking 
this  covenant  to  protect  its  interests.  The  plea 
is  no  answer  to  the  declaration,  which  disposes  of 
both  plea  and  replicatioQ." 


DEBTOR  AND  CREDITOR. 

The  proYisions  of  the  proposed  bankrupU^ 
amendments  in  England  have  drawn  forth 
considerable  discussion  as  to  the  advisability 
or  non-advisability  of  stringent  provisions  for 
the  punishment  of  fi»uds  and  fraudulent  o<m«- 
cealment  of  property  by  debtors.  We  have 
often  stated  our  opinion  that  some  such  enact- 
ment as  that  contained  in  what  is  popularly 
known  as  the  "91st  clause"  is  absolutely 
necessary  for  the  proper  and  legitimate  pro- 
tection of  the  creditor,  and  when  referring  to  the 
proposed  alteration  of  the  bankrupt  laws  in 
England,  we  noticed  the  apparent  want  of  any 
sufiQcient  means  of  punisluDg  fraudulent  and 
obstinate  debtors* 

Several  of  the  leading  English  periodicals 
have  taken  the  same  view  of  the  matter,  and 
argue  strongly  in  favor  of  the  beneficial  effect 
of  some  provision  analogous  to  that  which  forms 
a  part  of  our  Division  Court  system.  We  pub- 
lish in  another  place  an  article  taken  ftom  a 
leading  paper  in  England  on  this  subject  It 
has  the  advantage  of  containing  none  of  that 
clap-trap  sentimentaliam  which  has  been  too 
much  the  fiishion  of  late  years,  and  whilst 
it  puts  the  case  very  strongly — much  more  so 
tlian  we  ever  did — it  cannot  be  denied  that 
there  are  many  truths  contained  in  it,  well 
worthy  of  consideration. 

A  certain  class,  or  rather  two  classes  of 
people  in  this  country-— one  composed  of  hon« 
est  and  humane,  but  as  we  think  one-idead 
and  wrong-headed  men,  and  the  other  of  per- 
sons likely  to  be  affected  by  the  stringent 
provisions  of  the  "91st  clause" — by  dint  of 
much  writing  and  talking,  disproportioned  to 
their  actual  numbers  or  intelligence,  some  years 
ago  brought  a  considerable  pressure  to  bear,  by 
means  of  which  an  alteration  was  made  in  the 
then  existing  law.  This  was,  as  it  appeared  to 
us,  an  absurd  alteration,  and  has  been  so  far  as 
we  have  been  able  to  ascertain,  a  fitilqre — ^and 


it  would  seem  necessarily  so,  for  it  simply  had 
the  effect  of  throwing  a  stumbling-block  in  the 
way  of  the  creditor  (who  surely  has  a  right  to 
recover  his  debt,  jf  it  can  be  recovered),  with- 
out affecting  materially  the  position  of  the 
willing  but  insolvent  debtor,  who  is,  we  are 
willing  to  admit,  next  to  the  creditor,  entitled 
to  protection ;  whilst,  at  the  same  time,  the 
alteration  admits  the  justice  and  propriety  of 
the  former  enactment  The  principle  was  in 
fact  admitted,  but  the  madiinery  for  carrying 
it  into  effect  was  made  more  cumbrous  and 
less  effective. 

A  bill  has  been  introduced  this  session, 
which  has  a  bearing  on  this  subject,  an^ 
whidi  it  may  be  useful  to  notice.  It  is  pro- 
posed to  repeal  section  172  of  the  Division 
Courts  Act,  which  provides  that  no  protection 
of  any  insolvent  act  shall  be  available  to  dis- 
charge any  defendant  from  any  order  of 
commitment  under  the  sections  already  r^ 
ferred  to.  At  first  sight  this  might  seem  a 
reasonable  amendment,  inriew  of  the  changes 
effected  by  the  Insolvent  Act ;  but  upon 
further  consideration  may  it  not  be  said  that 
it  is  in  effect  d<Mng  away  with  the  benefidal 
operation  of  the  daoses  of  the  act  which  we 
are  upholding.  We  ventore  to  say  that  not 
in  one  case  out  of  a  thousand  has  an  honest, 
bona  Jide  insolvent  debtor  been  imprisoned 
under  these  clauses,  whilst  as  a  means  of 
punishing  recklessly-dishonest  er  fraudulent 
debtors,  the  powers  given  by  them  are  most 
useful.  To  use  a  simile  brought  to  our  minds 
by  these  warlike  times — ^will  not  the  repeal  of 
section  172  take,  as  it  were,  the  ball  from  the 
cartridge  and  leave  it  hlanh. 


PROPOSED  LEGISLATION. 

"We  copy,  for  the  information  of  our  reader?, 
the  following  bills  introduced  during  the  pre- 
sent session. 

The  following  bill  is  introduced  by  Mr. 
Morris.  If  there  should  be  a  full  discassion 
and  a  careful  consideration  of  its  provisions 
it  may  assist  the  legislature  in  forming  a  cor- 
rect opinion  on  the  important  subject  involved 
at  a  future  time,  but  at  present  we  do  not  think 
that  it  has  been  sufflcientiy  considered,  OTen 
in  England,  where  so  much  has  been  said  and 
written  on  the  subject,  or  that  there  is  as  jet 
snfildent  data  to  act  upon. 
An  Act  to  prevent  the  execution  in  public 
of  the  Sentence  of  Death. 

1.  All  executions  of  the  sentence  of  detth 
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shall  hereafter  take  place  within  the  walls,  of 
within  the  enclosed  yard  of  the  gaol  of  the 
district  or  ooantj,  or  union  of  counties,  as  the 
case  mxy  be.  and  not  in  public  yiew. 

2.  The  sheriff  shall,  in  all  cases,  require  the 
presence  thereat  of  as  many  as  six  (if  so  many 
Uioe  are)  of  the  employee  of  such  gaol,  in- 
cluding among  them  the  gaol  surgeon  or  phy- 
sician (if  any)  and  the  gaoler ;  and  any  such 
emphye  being  so  required  and  failing  to  attend, 
shall  be  discharged  of  his  employment  unless 
he  gives  a  good  excuse  for  his  non-attendanee. 

3.  The  sheriff  shall  further  invite,  by  writ- 
ten summons,  the  attendance  thereat  of  twelve 
persons  of  respectability  resident  within  the 
district,  county,  or  union  of  counties,  one  of 
whom,  at  least,  (if  possible)  shall  be  a  surgeon 
or  physician. 

4.  The  sheriff  shall  permit  the  presence  at 
the  execution  of  such  near  relations  of  the 
criminal,  and  of  such  priests  or  ministero  of 
relig;ion  as  the  criminal  may  desire,  and  of 
the  criminal's  counsel,  if  so  desired  by  the 
criminal. 

5.  Should  the  criminal  not  have  desired  the 
attendance  of  any  particular  priest  or  minister 
of  religion,  the  sheriff  shall  further  invite  the 
attendance  of  such  one  or  more  priests  or  min- 
isters of  religion  as  he,  the  sheriff,  may  select, 
in  view  of  all  the  circumstances  of  the  case. 

6.  fixeeptifig  the  persons  aborecnum'erated 
and  such  other  officers  of  the  prison,  sworn 
constables,  assistants,  and  military  guard,  as 
the  sheriff  in  his  discretion  may  deem  requisite 
no  person  shall  be  allowed  to  witness  the  exe- 
cution; and  in  particular,  no  person  under 
age«  unless  a  near  relation  of  the  crimiiial, 
shall  be  allowed  to  witness  the  same. 

7.  The  moment  of  the  execution  shall  be 
publicly  signified  by  the  tolling  of  a  bell  on, 
or  as  near  as  may  be  to,  the  gaol  buildings, 
and  also  by  the  hoisting  of  a  black  flag  con- 
spicuously thereon. 

8.  Immediately  after  the  execution,  the 
sheriff  shall  empanel  a  jury  of  not  less  than 
six  nor  more  than  twelve  of  the  persons 
present  thereat,  who.  upon  their  oaths,  on 
view  of  the  body,  shall  forthwith  enquire  and 
|ind  whether  the  sentence  was  duly  carried 
into  execution ;  and  no  person  present  at  the 
execution  shall  be  exempt  from  service  on  such 
jury,  or  be  allowed  to  leave  the  gaol  premises 
ontil  after  verdict  rendered  by  such  jury ;  and 
for  all  purposes  of  such  inquest  and  verdiet, 
the  sheriff  shall  have  all  the  powers  and  func- 
tions of  a  coroner,  and  the  jury  those  of  a 
coroner^s  iury ;  and  the  verdict  shall  in  all 
things  be  dealt  wi  th  as  the  verdict  of  a  coroner' s 
jary. 

9.  The  word  **  sheriff"  in  this  Act  shall  be 
held  to  include  any  deputy  or  under  sheri^ 
or  othw  officer,  who,  m  the  absence  of  the 
sheriff  may  be  charged  with  the  duty  of  carry- 
ing out  the  execution. 


Our  progn^stications  as  to  the  introduction 
of  a  bill  for  reducing  registrars*  fees  has  been 
verified  by  a  bill  brought  in  by  that  most 
competent  of  l^slators  for  such  a  task,  Mr. 
**  Cheap  Law  "  Scatcherd.  We  must  congrat- 
ulate htm  upon  having,  at  length,  stumbled 
upon  something  in  the  shape  of  fees  which 
requires  reduction.  As  far  as  registrars  are 
concerned,  they  will  have,  in  a  great  measure, 
themselves  to  thank  if  this  reduction  in  their 
fees  takes  place.  We  are  only  sorry  that  the 
genius  of  the  introducer  of  this  bill  is  confined 
to  measures  of  this  nttenuative  description,  for 
the  excessively  ill-drawn  Act  of  1865  requires 
amendment  in  a  variety  of  ways  that  are  not 
thought  of  by  the  following  bill: — 

An  Act  to  amend  the  Regiitration  of  Titlee, 
{Upper  Canada)  Act, 

Whereas  it  is  desirable  that  the  fees  of  regis- 
trars should  be  uniform,  and  it  is  expedient  to 
amend  the  Act  passed  in  the  session  of  Parlia- 
ment held  in  the  twenty-ninth  year  of  Her 
Majesty's  reign,  chapter  twenty -four,  intituled, 
**  An  Act  respecting  Registrars,  Registry  Offi- 
ces, and  the  Kegistration  of  instruments  rela- 
ting to  lands  in  Upper  Canada:"  Therefore, 
Her  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Legislative  Council  and  Assembly 
of  Canada,  enacts  as  follows : 

1.  The  first  sub-section  of  the  sixty-eighth 
section  of  the  said  Act  shall  be  and  the  same 
is  hereby  repealed,  and  the  following  sub-sec- 
tion is  enacted  and  substituted  therefor : 

"  1.  For  registering  every  instrument  other 
than  those  hereinafter  specially  provided  for, 
including  all  necessary  entries  and  certificates, 
one  dollar,  but  in  case  the  same,  exclusive  of 
the  necessary  entries  and  certificates,  exceed 
eight  hundred  words,  then  at  the  rate  of  ten 
cents  for  each  additional  hundred  words,  or 
the  fractional  part  thereof,  and  if  the  memo- 
rial or  other  instrument  embraces  different  lots 
or  parcels  of  land  situate  in  different  localities 
in  the  same  county,  the  registration  and  copy- 
ing of  such,  mcluding  all  necessary  entries  and 
certificates  thereof,  into  the  different  registry 
books,  shall  be  considered  separate  and  distinct 
registrations  of  such  instruments,  but  shall  be 
charged  for  and  paid  at  the  rate  of  ten  cents 
for  every  one  hundred  words,  or  the  fractional 
part  thereof." 

2.  The  registrar  or  deputy  registrar  of  the 
county  in  whicn  the  lands  are  situate  shall, 
upon  production  to  him,  endorse  the  certificate 
required  by  the  fifty-third  section  of  the  said 
Act,  on  the  original  instrument,  and  also  on 
the  duplicate  or  other  original  part  thereof, 
without  any  charge. 

S.  This  Act  shall  extend  only  to  Upper 
Canada. 
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SELECTIONS. 


DEBTOR  AND  CREDITOR. 

We  imdersUnd  that  a  good  deal  of  dis- 
satisfaction exists  in  certain  quarters  at  a 
defect  in  the  new  Bankruptcy  Bill,  which  we 
have  pointed  out  in  our  articles  on  the  subject. 
We  refer  to  the  inadequacy  of  the  means  which 
it  provides  for  the  punishment  of  fraud,  and 
to  the  dangers  which  are  likely  to  arise  from 
the  abolition  of  imprisonment  for  debt  if  no 
remedy  analogous  in  its  character  is  provided. 
This  ought  to  be  a  matter  of  the  roost  serious 
consideration,  for  there  can  be  no  doubt  that 
the  now  Bill  as  it  stai'ds  is  well  calculated  to 
encourage  those  relaxed  notions  of  commercial 
morality  which  prevail  so  widely  in  the  present 
day  and  which  are  the  cause  of  such  a  vast 
amount  of  intricate  and  widely  ramified 
misery.  The  new  Bill  is  so  limited,  as  we 
pointed  out  in  our  account  of  it,  as  to  confine 
imprisonment  for  debt  in  future  to  the  cases 
in  which,  as  the  law  already  stands,  it  is  the 
act  not  of  the  party  but  of  the  court  The 
most  important  of  these  cases  is  the  power 
x^iven  to  the  County  Court  judges  to  imprison 
for  a  term  not  exceeding  six  weeks  persons 
whom  they  believe  to  be  able  to  pay  and  to 
refuse  out  of  mere  contumacious  obstinacy. 
The  principle  of  the  County  Court  Acts  ap- 
pears to  us  to  be  perfectly  right,  except  that  it 
does  riot  go  far  enough,  and  we  cannot  sec 
why  it  should  not  be  extended  to  all  courts 
whatever  in  which  debts  can  be  recovered  or 
Assets  distributed.  It  is  worth  while  to  con- 
eider  a  little  the  way  in  which  the  system 
works,  and  the  principles  on  which  it  depends. 
It  may  (be  a  new  reflection  to  some  of  oar 
readers,  but  as  a  matter  of  fact  great  numbers 
«f  pefl^pte  in  Tery  different  ranks  of  life  are 
thoroughly  well  off  and  to  all  intents  and  pur- 
poses are  rich  people,  and  yet  have  hardly  any 
imoney  or  any  property  of  value  in  the  whole 
world.  A  barrister  or  physician  may  be 
making  an  income  counted  by  thousands 
a-yoar;  hut  if  he  lives  extrayagantly,  as  many 
men  in  that  position  do,  his  actual  realised 
property  at  a  .given  moment  may  be  worth 
nothing  or  next  to  -it  The  barrister,  if  a 
single  man,  may  live  in  handsome  furished 
lodgings  and  •do  hfis  business  in  chambers  the 
furnfture  of  which  would  tiot  sell  for  100^,  and 
that  1007,  and  whatever  balance  he  happened 
to  hove  at  his  bankers  might  well  be  all  the 
property  he  had  in  iho  world.  Suppose  the 
law  of  imprisonmeDt  for  debt  abolished,  and 
:S appose  judgment  recovered  against  him, 
what  would  his  creditor  ho  .able  to  take  ?  A 
certain  number  of  law  books,  end  a  few  tables 
and  chairs,  and  j^erhi^ps  abiding  horse  on 
•which  the  liveiy-stahle  keeper  would  have  a 
lien  for  keep.  To  Attach  such  a  man's  fees  as 
they  came  in  would  be  almost  impossible. 
Yet  he  could  in  all  probability  aet  almost  un- 
limited credit  from  tradesmen  who  knew  noth- 
ing of  him  except  the  fact  that  he  was  a  bar- 
rister in  large  pmctiee.    rhis  is  mo  *doubt  an 


extreme  case,  and  one  wbicb  woqM  not  arise 
very  often,  but  cases  more  or  less  resemblmf 
it  might  be  found  in  almost  every  walk  of  bfe, 
down  to  the  clever  journeyman  artiBan  who 
makes  large  wi^es,  lives  in  lodgings,  and 
spends  his  roonej  as  fast  as  he  gets  it.  Sudi 
a  man  will  often  have  ft  certain  small  amount 
of  money  stowed  away  somewhere  vdiere  it  is 
extremely  difficult  for  his  creditors  to  detect 
it  The  mulish  obstinacy  with  which  he 
will  sometimes  defy  the  powers  of  the  Goanty 
Court,  and  refVise  to  pay,  although  he  is  per- 
fectly well  able  to  do  so,  would  scarcely  he 
believed  by  those  who  have  not  seen  it  It 
is  not  worth  while  to  make  him  a  bankrupt 
and  go  to  tho  expense  of  having  him  examined 
and  crossexamined  and  probed  in  all  directions 
to  find  out  what  he  has  and  where  it  is;  but 
when  the  gaol  doors  are  closed  apon  him,  and 
he  finds  out  that  to  protect  his  hoard  he  is 
foregoing  wages  of  a  greater  amount  and  losing 
chances  of  employment  which  it  may  be  very 
difficult  to  recover,  he  is  pret^  sure  to  pay  if 
he  possibly  can.  In  short  the  plain  truth  is 
that  Uie  power  of  imprisonment  for  debt  is  a 
mild  form  of  torture  for  the  purpose  of  dis- 
covering concealed  property.  So  long  as  the 
torture  does  not  go  beyond  a  reasonable  and 
bearable  degree,  which  must  be  assessed  from 
time  to  time  by  the  average  feelings  of  the  age 
in  which  it  is  peimitted,  it  is  not  only  a  most 
efficient,  but  also  a  most  proper  and  justifi- 
able instrument  to  employ  for  the  collection  of 
debts.  To  mb  red  peppcir  into  a  man's  eyes» 
or  to  apply  red-hot  plates  to  the  soles  of  bis 
feet  and  the  calves  of  his  l^gs  for  the  purpose 
of  making  him  pay  what  he  owes,  would  no 
doubt  cause  many  debts  to  be  paid  of  the 
amount  of  which  the  creditors  would  other- 
wise be  defrauded.  These  measaras  axe 
identical  in  point  of  principle  with  the  power 
of  imprisonment  which  the  County  Court 
judees  actually  possess,  and  which  we  shoukl 
wish  to  see  extended  to  other  judges.  They 
are  also  not  distinguishable  in  principle  from 
pertinaceous  dunning,  but  the  difference  in 
the  degree  of  suflering  inflicted  makes  all  the 
diflference  in  a  moral  point  of  view. 

There  are,  however,  several  considerations 
which  ought  to  be  most  carefhlly  kept  in  view 
whenever  this  branch  of  the  law  is  system- 
atically regulated  and  set  upon  a  solid  founda- 
tion. In  Uie  fbst  place,  the  power  of  inflicting 
imprisonment  ought,  as  under  the  County 
Court  Acts,  to  be  vested  in  the  judge,  and  not, 
as  under  the  existing  law,  in  the  p«rty;  and 
in  the  second  place  the  judge  ought  to  be  most 
carefiil  to  use  it  only  against  ddltulters  them- 
selves, and  not,  as  was  so  firequently  the  case 
under  the  old  law,  against  solvent  relati<m^ 
who  it  is  supposed  will  prefer  paying  thdr 
relation's  debts  to  seeing  him  in  gaol. 

In  the  second  place  it  ought  not  to  be 
forgotten  that  imprisonment  for  debt  ought  to 
be  made  to  serve  two  distinct  purposes  which 
should  never  be  confounded.  The  finst  pur- 
pose is  that  of  torture  for  the  extraction  of 
money  from  those  who  have  it  and  will  not 
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]»7  their  d^>t8  with  it,  asd  whom  it  wonld  be 
espemiTe  or  otherwise  ixioonvenient  to  make 
bankrupts.  for  this  purpose  the  mdge 
oaght  to  have  the  power  of  g;iving  a  moderate 
tfrm  of  hnprisonment,  saj  three  or  six 
months  terminable  at  once  on  payment  of 
the  deht.  It  ought,  howerer,  to  be  provided 
that  the  mere  imprisonment  should  not  operate 
as  the  execntion  of  the  old  writ  of  etk  fa. 
operated — as  a  satisfaction  of  the  demand. 
The  creditor  should  still  have  the  power  of 
taking  in  execution  any  assets  he  could  get  at, 
or  of  naaking  the  debtor  a  bankrupt,  in  which 
case  he  would  be  liable  to  the  penalties  of  the 
law  of  bankruptcy  if  he  concealed  any  part  of 
his  property.  The  debt  being  satisfied  by 
any  means  whaterer,  the  imprisonment  should 
cease  at  once.  In  order  to  guide  the  discre- 
tion of  the  judge  to  whom  an  application  might 
be  made  for  the  exercise  af  this  power,  he 
ought  to*  have  the  right  of  making  all  such 
inqairies  as  he  might  think  expedient  with  re- 
spect to  the  position  of  the  party,  and  to 
require  him  to  answer  upon  oath  all  questions 
addressed  to  him  with  n^ard  to  his  means  of 
payments 

The  second  object  to  which  imprisonment 
for  debt  ought  to  be  applied  is  that  of  punish- 
ment, and  there  are  many  cases  in  which  such 
a  power  would  be  most  beneflciaL    There  is 
a  large  class  of  civil  actions  in  which  frauds 
and  other  iniquitous  proceedings  on  the  part 
of  defendants  are  judicially  proved  against 
them,  which  are  far  worse  than  .the  ordinary* 
run  of  offences  tried  in  the  criminal  courts, 
greater  in  their  moral  guilt  beyond  all  com- 
parison,  and   infinitely    more  dangerous  in 
their   consequences  to  society.     This  is  the 
ease  in  a  large  proportion  of  actions  both  for 
tort  and  upon  contracts.     It  continually  ap- 
pears ill  actions  for  seduction,  sometimes  in 
actions  lor  breach  of  promise  of  marriage,  now 
and  then  in  actions  for  assault,  and  frequently 
in  actions  for  libel  and  slander,  that  the  act 
oomplained  of  is  one  in  which  the  public  as 
well  as  the  party  has  a  strong  interest,  and 
which  differs  from  ordinary  crimes  rather  by 
the  way  in  which  the  parties  have  chosen  to 
treat  it  than  by  the  character  of  the  act  itself. 
In  such  cases  the  damages  form  a  dvil  debt, 
bat  they  also  partake  of  the  nature  of  a  fine, 
and  are  usually  assessed  by  the  jury  on  that 
principle.     The  law  as  it  stands  at  present 
makes  a  distinction  between  a  debt  consisting 
in  damages  for  certain  actions  of  this  class  and 
other  debts.    This  distinction  is  given  up  the 
new  Bill     This,  we  think,  is  a  matter  of  re- 
gret    There  would  be  no  difBculCy  in  em- 
powering the  judge  before  whom  such  actions 
were  tried   to  order  immediate  execution  by 
ea.  $a.^  without  prejudice  to  other  remedies, 
and  to  order  further  that  if  the  defendant  be- 
came bankrupt  he  should  not  be  dischar|;ed 
from  custody  under  the  ca,  ia,  till  the  expii'&^ 
tioa  of  a  year  or  less  afler  his  arrest     This 
would  give  to  quasi-crimes  judicially  proved  a 
qoasi-punishment,    which    at    present    they 
would  escape,  and  which  would  be  highly  be- 


neficial to  the  interest  of  good  morals.  It  is  a 
monstrous  thing  that  a  really  bad  case  of 
seduction,  or  slander,  or  malicious  prosecution 
should  involve  no  other  consquence  than  that 
of  going  through  the  process  of  becoming  a 
bankrupt  in  the  easy  manner  provided  for  by 
the  new  Bill.  There  is  also  a  large  class  of 
cases  of  fraudulent  misrepresentation  and 
fraudulent  breaches  of  contract  to  which  the 
same  measure  might  with  great  advantage  be 
applied,  but  the  cirumstances  of  particular 
cases  vary  so  very  much  that  it  would  be  mucli 
harder  to  lay  down  a  general  rule  with  respect 
to  them  than  with  respect  to  the  other  classes 
of  actions  which  we  have  already  mentioned. 
We  feel,  however,  that  the  abolition  of  imprison- 
ment for  debt  will  be  by  no  means  an  unmixed 
good,  until  the  rou^h  and  capricious  remedy 
which  it  certainly  did  provide  for  a  good  many 
cases  of  this  sort  is  brought  Into  proper  shape 
and  applied  to  its  legitimate  purposes.  To 
treat  all  debts  as  crimes  is  cruel.  To  provide 
that  no  debt  shall  be  a  crime  or  be  visited 
with  any  more  unpleasant  consequences  than 
compulsory  payment  is,  we  think,  weak  and 
foolish.  The  true  problem  is  to  distinguish 
debts  which  arise  from  honest  misfortune  or 
innocent  mistake  and  those  which  are  the  results 
of  fraud,  wrong,  or  extravagance.  Punish 
the  one  and  compel  payment  of  each.  As  to 
the  mode  compelling  payment,  if  the  debtor  is 
really  unable  to  pay  there  is  no  help  for  it ; 
but  if  he  is  able  to  pay,  torture  him  mildly, 
but  firmly,  till  he  does.  This  we  apprehend, 
is  in  a  compendious  form  the  true  theory  of 
imprisonment  for  debt 

If  these  principles  had  been  adopted  ten 
years  ago,  and  consistency  acted  on  ever  since 
we  should  not  now  be  witnessing  the  painful 
spectacle  of  men  of  perfect  solvency  who  are 
unable  to  meet  their  engagements  because  of 
the  extravagant  overtrading  of  a  set  of  gam- 
blers who  ought  long  since  to  have  been  view- 
ed and  treated  as  criminals. — Pall  Mall  Guz^ 


MAGISTRATES,  MUNICIPAL, 
INSOLVENCY,  &;  SCHOOL  LAW. 


NOTES  OF  (lEW  DECISIONS  ANI>  LEADING 
GASES. 

iBrTKaPLKADBB—CLAlM    BT    GVARDIAM    Of    In- 

aoLvxHT^s  EsTATB.— An  exeotttioD  was  delivered 
to  a  sheriff  against  the  goods  of  the  defendant, 
npoQ  wbieh  be  «eiied  eertaia  goods.  These- 
gooda  were  el  aimed  by  the  goardtan  in  insolvency 
of  the  estate  of  the  defendant,  against  which 
defendant  a  writ  of  attachment  under  the  In- 
solvent Act  had  also  issued'  to  the  sane  sheriff.. 
The  sheriff  applied  for  relief  nnder  the  Inter- 
pleader Act. 

Held,  that  noder  28  Ylo.  cap.  19,  aeo.  2,  he 
was  entitled  to  protection,  and  au  issue  was 
directed. --KttrTu  i.  Sl€^  2  U:  a  Lu  J.  N.  a  189. 
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Clsbk  or  THE  Peaox— 1  Will.  &  Mart.  c.  21, 

B.  6— MiSDBMKAMOUa  —  DSCISIOH  BT  COUBT  OF 
COMPBTBNT  JUB18DICT10N  —  IXTIBBSTSD  PABTIK8 

— Costs  iscurrbd  on  beqal?  or  Coumtt. — The 
pUiatiff,  who  bad  been  clerk  of  the  peace  in  the 
county  of  Kent,  England,  refused  to  record  oertaio 
proceedings  irhich  he  whs  ordered  to  record  by 
the  Court  of  GenerM  Sessions.  The  matter  was 
referred  by  that  Court  to  a  certain  number  of  the 
justices,  who  formed  the  *'  Finance  Committee.*' 
At  their  instigation  certain  charges  were  pre- 
ferred against  the  plaintiff  under  1  Will.  A  Mary, 
c.  21,  s.  6.  These  charges  were  beard  by  the 
Court  of  General  Seesiuns,  at  which  several  mem- 
bers of  the  Finance  Committee  were  present.  The 
Court  of  General  Sessions  decided  that  the  charges 
were  proved,  an<i  discharged  the  plaintiff. 

Held,  that  the  decision  of  the  Court  of  General 
Sessions  was  ootid usive,  that  being  a  court  of 
competent  jurisdiction,  and  the  proceedings  ap* 
pearing  good  on  the  face  of  them. 

Held  further,  that  thoee  justices  who  directed 
that  the  charges  should  be  preferred  against  the 
plaintiff  were  not  thereby  rendered  incompetent 
to  (it  in  court  when  the  charges  were  decided ; 
and  also  that  justices  who  give  instructions  for 
legal  proceedings  to  be  taken  on  behalf  of  the 
county  nre  not  percnnnlly  liable  for  the  costs 
thus  incurred.—  KilJea  v.  Ru^tell,  14  W.  R.  796. 


Criminal  Law —  Rapis. — Although  rafe  can 
only  be  accomplished  by  force,  and  with  the 
utmost  reluctance  and  resistance  on  the  part  of 
the  woman,  yet  no  more  resistance  can  be  re- 
quired in  any  case  than  her  condition  will  enable 
her  to  make ;  and  if  she  be  insensible  or  unoon- 
scious  of  the  nature  of  the  act,  or  for  any  reason 
not  a  willing  participator,  the  slight  degree  of 
physical  force  necesvary  to  acoomplisb  oamal 
knowledge  is  sufficient  to  constitute  ihe  offence. 

If  the  woman's  consent  is  obtained  by  frand^ 
the  nature  of  the  not  is  the  some  as  if  consent 
had  been  CBtorted  by  threats  or  resistance  over- 
come by  force.  # 

But  where  the  carnal  intercourse  is  not  against 
the  woman's  desire,  and  no  circumstance  of  force 
or  fraud  aocompanies  the  act,  the  crime  of  rape 
is  not  committed,  notwithstanding  the  woman 
was  at  the  time  not  mentally  competent  to  exer- 
cise an  intelligent  wiW.  — The  People  ▼.  Comwellt 
5  Am.  Law  Beg.  889. 


28  Vio.  CH.  1  -^  Rbstoratiov  or  Pbopbbtt 
SBizBD  undbb.-— Under  sec.  11  of  28  Vic.  ch.  1, 
for  preventing  outrages  on  the  frontier,  the  court 
can  only  order  restoration  of  property  seiied 
when  it  appears  that  the  seizure  was  not  author- 
Ucd  by  th9  act ;  and  in  this  case,  on  the  facta 


stated  below,  they  refused  to  interfere,  holding 
that  the  collector  who  seised  bad  probftbU  camw 
for  belioTing  that  the  vessel  was  intaaded  to  be 
employed  in  the  manner  pointed  oat  by  the 
ninth  section. — In  re  *•  Oeorffian,"  26  U.  C  (J. 

B.  anK 


Survey — Township  of  Smith — Lc:*  fRo.^T- 
ING  OH  A  Bitbb— C.  8.  U.  C.  CH.  93.  8BC.  27  — 
The  three  easterly  lots  only  of  one  coooessinn  io 
a  township  (Smith,  in  the  county  of  Peterboro*) 
were  bounded  in  front  by  a  river,  and  the  liof' 
had  been  run  in  the  original  survey  in  front  of 
each  concession,  up  to  though  not  past  these  lots, 
but  the  township  itself  fronted  upon  another 
township. 

Jleld,  clearly  not  a  township  bounded  in  front 
by  a  river,  within  the  C.  S.  U.  C.  ch.  93,  aec.  27, 
so  that  resort  might  be  had  to  the  posts  in  the 
concession  in  rear  to  determine  tha  side  lines  of 
these  three  lots. 

Queere,  whether  such  a  case  is  provided  for  by 
the  statute. — Johiuon  v.  Hunter,  25  U.  C.  Q  B. 
848. 

SIMPLE  CONTRACTS  &;  AFFAIBS 
OF  EVBBY  DAY  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
GASES. 

AoTioH  against  SHiRTFr  —  Dbstritctios  or 
OooDs  BT  FiRB. — Declaration,  against  a  sheriff 
for  not  executing  a  fi.  /a.,  alleging  that  there 
were  goods  out  of  which  he  could  have  levied 
the  money  endorsed,  but  that  he  did  not  levy 
the  same.  Plea,  that  before  be  could  by  due 
diligence  have  levied  the  moneys  the  goods  were 
destroyed  by  flre. 

Held,  on  demurrer,  plea  bad,  for  levying  in- 
cludes seizure  and  sale,  and  oonsiatently  with 
the  plea  the  goods  might  have  been  destroyed  in 
defendant's  custody  after  seizure,  in  whieh  ease 
he  would  be  liable. — Rot9  v.  Orange,  25  U.  C. 
Q  B.  896. 


Banks— Usury — Notb  patablb  at  anotbeb 
PLACB—EviDBMOB.— Under  Con.  Stats.  C.  c.  58, 
if  the  authorities  of  a  bank  being  aware  that  a 
note  would  otherwise  be  made  payable  where  it 
is  offered  for  discount,  procure  it  to  be  made 
pnyable  elsewhere  solely  for  the  purpose  of  ob^ 
taining  the  rate  allowed  by  sec.  6,  for  the  ex- 
penses of  oollection,  in  addition  to  the  aevea 
per  cent,  interest,  the  transaction  is  usurioas 
and  void.  They  are  not  called  upon,  however, 
to  Inquire  as  to  the  reason  for  making  a  note 
thus  payable,  when  the  parties  themselved  hare 
80  chosen  to  dri^w  it, 


Jalj,  1866.] 


LOCAL  COURTS'  &  MUNICIPAL  GAgBTTEL 


[Vol.  II.— lOS 


BTidMftce  of  ft  gene^l  ftgrMmrat  with  tfat 
bank  that  sH  notes  mad«  by  defondaots  shauld 
b«  drawn  in  that  fonn,  is  admissible  to  support 
a  plea  of  such  an  agreement  as  to  the  note  sned 
ou. 

The  maker  and  endorser  of  a  note  saed  to- 
gether are  admismble  witnesses  for  each  other, 
thoagh  they  have  joined  in  pleading. 

Remarks  as  to  the  praetioe  in  this  ooaatry  of 
taking  notes  for  diseount,  not  from  the  last  en- 
dorser, bat  from  the  maker,  who  brings  them 
endorsed — thas  snggesting  not  a  business  trans- 
action, bdt  aoeommodation  endorsements.  — 
Dank  of  Montreal  t.  Riynold*  ^  Sprawl,  25 
U.  C.  Q.  B.  852. 


STATurm  ot  LmTATioKS  —  Possissioh.  — 
Where  a  person  baring  in  fact  no  title  has  oecn- 
pied  part  of  a  lot  of  land  for  twenty  years,  and 
other  parts  for  a  less  period,  he  Is  entitled  only 
to  the  first  mentioned  portion  as  against  the  trae 
owner,  and  it  can  make  no  difference  that  he 
acted  under  a  belief  of  title  honestly  entertained. 
— Toun^  €t  al.  r.  JanuM  EUwit  and  Robert  8. 
Mieener,  25  U.  C.  Q.  B.  880. 


IxBTOASon  —  Ivraansv  —  MaETOAOOB  and 
MoaTQAon. — Declaration  on  a  policy  of  insur- 
ance, effsoted  by  the  plaintiff  with  the  defendants, 
alleging  thai  he  sued  on  behalf  of  and  as  trustee 
or  one  D.»  to  whom  he  had  mortgaged  the 
premises  and  assigned  the  policy.  It  was  ob- 
jected by  the  defendant  that  the  plaintiff  shows 
ao  interest  in  the  premises,  and  baring  none 
cannot  sue  as  trustee  for  another.  Held,  that 
the  objections  were  olsarly  untenable. — Ritharde 
T.  Z.  and  L.  Fire  Ine.  Co,,  25  U.  C.  Q.  B.  400- 

Tbust.— ^Where  money  has  been  paid  in  to  the 
ordinary  banking  account  of  a  company,  not 
beieg  in  any  way  ear-marked,  the  company  will 
net,  ea  aa  allegatien  that  the  money  is  impressed 
with  a  trust,  sach  allegation  not  being  admitted 
by  the  company,  be  restrainsd,  on  motion,  from 
dealing  with  the  money. — Bank  of  Turkey  t. 
Ottoman  Company,  14  W.  R.  81 9. 

TaisPASs — NioLiaisoi— EsoAPi  or  wat»— 

COMIQVIVTIAL  DAMAOI  — LlABIUTT   Of  OWJfia 

or  nAWOcaous  pbopibtt. — Land  ef  the  plaintiff 
was  flooded  with  water  which  escaped  from  a 
reserToir  constructed  on  the  defendants*  land  by 
the  defendants'  order.  In  the  construction  of  tho 
reservoir  persons  employed  by  the  defendants  to 
make  it  became  aware  of  certain  ancient  shafts 
filled  up  with  soil,  and  which  ancient  shafts  in 
fact  communicated  with  old  coal  workings  under 
the  defendants'  land.      The  defendants  were 


ignorant  of  the  ezlstenee  of  these  old  workings, 
and,  but  for  their  existence,  no  mischief  would 
hare  been  done  to  the  plaintiff.  When  the  reser 
Toir  was  filled,  the  water  burst  iato  the  ancieot 
shafts,  and  flowed  through  them  into  the  old 
workings,  and  thence  into  the  plaintiff's  mine, 
where  the  mischief  complained  of  was  done. 

Meld  (rcTeraing  the  judgment  of  the  Court  of 
Exchequer),  that  the  duty  which  the  law  casts 
upon  a  person  who,  for  his  own  purposes,  brings 
on  his  land  Bomething  which  will  naturally  do 
mischief  if  it  escapes,  is  an  absolute  duty  to 
keep  it  in  at  his  peril,  and  not  merely  a  duty  to 
take  all  reasonable  precautions  to  keep  it  in ;  and 
that  therefore  the  defendants  were  liable  for  the 
damage  done  to  the  plaintiff. — Fletcher  y.  Rylande 
and  another,  14  W.  R.  799. 


UPFEE  CANADA  BEFORT8. 

QUEBN*S  BENCH. 
{KepeHei  hy  0.  RosnisoK,  Jbq.,  Q.O.,  S^orltr  to  the  Oimrt) 
Tbb  Qusbb  ▼.  Tbb  Matob  or  tbb  Town  or 

COBXWALIi. 
JfwM'c^Ml  OfrperatUme^raeeMng  eeat  hf  inuilveneif^Prae 

tiee-a  &U.aeh.6i,eeet.  121, 122. 
On  spplkation  for  a  wwndamm  to  Um  nuqor  of  a  town  to 
Isaoe  hii  warrant  for  a  new  election  In  place  of  oce  M..  a 
member  of  the  oonneiL  wboie  leat  It  wa«  alleged  had  be- 
eomoTaoant  bgr  hla  haTlncapplied  for  relief  aa  an  loMiWent 
debtor— iaVd,  that  the  Taoaney  most  flri-t  be  eRtab11nhed 
bj  quoioarrantOt  and  that  mandamut  waa  not  the  proixir 
tmeOj, 

[Q.  B.,  B.  T.,  1866.] 

In  Trinity  term  last  JTerr  obtained  a  role  nUi, 
calling  upon  George  C.  Wood,  Mayor  of  the  town 
of  Cornwall,  to  shew  cause  why  a  writ  of 
mandamue  should  not  issue  to  compel  the  mayor 
to  issue  a  warrant  under  his  signature,  requir- 
ing the  returning  officer  appointed  to  hold  the 
then  last  election  for  the  centre  ward  of  the  town 
of  Cornwall,  or  other  the  proper  officer  duly 
appointed,  to  hold  a  new  election  to  fill  the  ptnce 
of  John  S.  McDoogall,  whose  seat  in  the  council 
had  become  vacant,  the  said  McDoogall  bavinf; 
applied  for  relief  as  an  ineolvent  debtor,  and 
because  he  had  assigned  his  property  for  tiio 
benefit  of  his  creditors. 

The  affidsrits  on  whieb  the  motion  was  found- 
ed set  out  that  McDougall  was  elected  a  coun- 
cillor for  the  centre  ward  of  the  town  of  Corn- 
wall, in  January,  1866  :  that  he  accepted  tho 
office  and  acted  as  such :  that  some  time  in  Mny 
last  McDougall  called  a  meeting  of  creditors, 
under  the  InsoWent  Act  of  1864 :  that  the  notice 
calling  such  meeting  was  published  in  the 
<*  Canada  Gasette,'*  and  thatMcDougatt  made  an 
assignment  of  his  estate  and  effects  under  the 
Insolvent  Act  to  one  Adams,  and  that  Adams 
after  the  assignment  was  in  posnesaion  of  the 
goods  of  McDougall :  that  the  relator  wns  an 
inhabitant  of  and  an  elector  of  the  town  of 
Cornwall,  and  roted  without  objection  at  the 
then  last  election  in  the  said  centre  ward :  that 
no  election  had  been  held  to  supply  the  Taeancy, 
if  any,  caused  by  the  insoWency  of  the  said 
McDougall. 
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Tht  other  was  aa  affidavit  of  one  EKgh,  a  oon- 
Biable,  who  swore  that  he  did,  on  the  29th  .of 
July,  1865,  serre  Mr.  Wood,  the  mayor,  with  a 
duplieate  notioe  attached  to  his  affidatit.  The 
notice  attached  was  sigoed  by  the  relator  as  an 
elector,  and  addressed  to  0.  C.  Wood,  Esq  aire, 
mayor,  &c.,  as  follows : 

**  Tnlie  notioe,  that  John  S.  McDongall, 
formerly  a  connoillor  for  the  centre  ward  of  the 
corporation  of  the  town  of  Cornwall,  has  made 
an  assignment  nnder  the  InsoWent  Act  of  1864, 
^hereby  his  seat  in  the  oonneil  has  beoome 
TAcant;  and  take  notice,  that  you  are  hereby 
required,  nnder  section  122  of  obapter  64  of  the 
CoDsoltdated  Statntep  of  Upper  Canada,  to  issae 
a  warrant  for  the  holding  of  an  election  nnder 
the  said  section,  to  fill  the  Tacanoy ;  and  that  if 
you  fail  to  do  so,  an  application  will  be  made  to 
the  Court  of  Queen's  Bench  for  a  writ  of 
tnand  »mus  to  compel  yon  to  do  so,  and  that  you 
will  be  compelled  to  pay  the  costs  of  such 
application. 

-  Dated  the  18th  of  July.  1865." 

In  Michaelmas  term  last  the  mandamus  nisi, 
with  the  return  of  Mr.  Wood,  the  mayor,  was 
filed,  which  was  in  substance  as  follows  : 

I  cannot  by  warrant,  &o.,  require  the  said 
returning  offioer,  &e.,  to  hold  a  new  eleotlon  to 
fill  the  place  of  John  8.  MoDougall,  whose  office 
and  seat  as  councillor  is  alleged  to  hare  bec<Mne 
▼noant,  because  the  alleged  Tacancy  is  a  disputed 
Tsonncy,  the  said  McDoqgall  haTing,  since  the 
alleged  act  of  insolvency  on  the  1st  of  June, 
1865,  and  since  his  alleged  application  for  relief 
ae  an  iosoWent  debtor,  exeroised  the  said  office 
of  oounoiller,  by  attending  the  meetings  of  the 
cooDcil.  and  no  such  vaoancy  havtog  been 
declared  to  exist  by  the  said  council,  or  by  oourt 
of  competent  authority.  I  further  return  that  I 
havejno  authority  as  mayor  to  declare  the  seat 
of  the  said  McDongall  vacant,  as  I  am  not 
authorized  by  statute  or  otherwise  to  call  evi- 
dence and  to  adjudicate  as  to  the  truth  of  the 
SMid  alleged  vacancy ;  and  in  the  absence  of  any 
action  on  the  part  of  the  council  declaring  the 
seat  vacant,  I  have  no  power;  and  I  humbly 
submit  that  I  should  not  be  compelled  by  the 
order  of  this  honorable  oourt  to  require  by  my 
warrant  as  aforesaid  the  holding  of  a'new  elec- 
tion to  fill  the  alleged  vacancy  until  the  fact  of  a 
vncancy  is  ascertained  by  proceedings  in  the 
nature  of  a  quo  warranio, 

Duriog  the  same  term,  on  motion  of  Mr.  Kerr, 
a  rule  was  granted,  calling  on  Mr.  Wood,  the 
mayor,  to  shew  cause  why  bis  return  to  the  writ 
»h(iuld  not  bo  quashed,  and  a  writ  of  mandamus 
absolute  should  not  issue,  upon  several  grounds 
— among  others,  that  the  vacancy  was  not  a  dis- 
puted one,  by  reason  of  McDongall's  attending 
meetinge  of  council  or  otherwise :  that  it  was  not 
nfcessary  that  the  vacancy  should  be  declared  to 
exi^jit  by  the  council  or  any  conrt,  and  that  it  was 
the  riotj  of  the  mayor  to  have  issued  his  warrant 
without  waiting  for  the  vacancy  being  ascer- 
tained by  proceedings  in  the  nature  of  a  quo 
varranto 

C.  S.  Patterson  and  Robert  A.  Harrison  shewed 
cause  during  that  term,  and  took  various  excep- 
tions to  the  writ,  and  contended,  among  other 
things,  that  the  office  was  full,  and  that  the 
proper  remedy  wan  by  quo  warranto, — They  cited 
rhe  Queen  v.  Powell,  I  Q.  B.  862 ;   The  Queen  v. 


Mayor  of  New  IFindfor,  7  Q.  B.  908:  Mayor  of 
London  v.  The  Qneen^  18  Q.  B.  41 ;  iVost  ▼.  ne 
Mayor  of  Chester,  6  £.  &  B.  681 ;  The  Queen  r. 
Phippen,  7  A.  ft  £.  966. 

M  C.  Cameron^  Q.  C,  and  JTerr,  supported 
the  rule  citing.  Rex  t.  Bobbieon,  1  6tr.  656: 
The  Borouyh  of  Beeemy,  2  Star.  1003;  Cmee  of 
Aberystwith,  2  Str.  1267 ;  Bex^.  Mayor  of  Suf- 
ford,  4  T.  R.  690;  i?av.  Jf^or qf  ForA,  5 T.  R, 
47 ;  Bezr.St  Caihawin^e  Doek  Co.,  4  B.  ft  Ad. 
868  ;  £is  v.  Perry,  6  A.  ft  S.  810;  The  Queen 
V.  Quayle^  11  A.  ft  £.  608;  Bex  ▼.  Ooerseers  of 
Canton,  1  Bamardiston,  299 ;  Tapping  mi  Maa- 
damns,  288,  848,  871. 

MoHBisoH,  J.,  delivered  the  judgoMut  of  the 
court. 

The  midn  question  that  arises  in  this  ease  is 
whether  this  application  for  a  mandamus  is  the 
proper  remedy. 

It  appears  that  Mr.  McDongall  wms  elected  a 
councillor  for  the  centre  ward  of  the  towa 
of  Cornwall  at  the  usual  annual  election,  and 
that  he  accepted  the  office  and  exercised  it  up  to 
the  time  of  the  application.  It  is  alleged  that 
in  the  month  of  May  last  MeDoogaU  called  a 
meeting  of  his  creditors  under  the  Insolvent 
Act  of  1864,  and  made  an  assignmeikt  of  his 
estates  for  their  benefit ;  and  it  in  contended, 
under  the  121st  elause  of  cvr  M«niflipal  Cor- 
porations Act — which  enacts  thai  in  ease  a 
member  of  council  applies  for  relief  aa  an  insol- 
vent debtor,  or  asdgns  his  property  for  the  bene- 
fit of  oreditors,  his  seat  in  the  council  aball  there- 
by become  vacant— that  Mr.  McDoi^yairs  seat 
became  vaoant,  and  that  it  was  the  dotj  of  the 
defendant,  nnder  the  122nd  elause,  without  aoj 
further  act  or  proceeding,  to  issue  his  warrant  to 
fill  such  vacancy,  notwithstanding  that  McDoa- 
gall  was  still  filling  and  exercising  tlie  effiee. 
The  fact  that  McDongall  was  duly  elected  to 
the  office,  and  was  never  removed  or  resigned  his 
office,  and  was  de  facto  exercising  the  office  of 
councillor,  pritnd  facte  shews  that  the  office  is 
fall ;  and  whether  McDongall  applied  for  relief 
as  an  insolvent  debtor,  ftc,  are  facts,  the  truth 
of  which  must  be  ascertained  and  brought  under 
the  notice  of  the  head  of  the  council  in  some 
way  or  other  before  he  can  issue  his  warrant. 

The  52nd  clause  of  the  English  Municipal  Cor 
porations  Act,  5  ft  6  Wm.  IV.,  ch.  76,  provides 
that  if  any  person  holding  the  office  of  councillor, 
ftc,  shall  apply  to  take  the  benefit  of  an  act  for 
insolvent  debtors,  ftc,  such  person  shall  there- 
upon become  disqualified,  and  shall  cease  to  hold 
the  office  of  councillor,  and  the  council  sfaftU 
thereupon  declare  the  office  to  be  roid,  and  shall 
signify  the  same  by  notioe  in  writing,  ftc,  and 
the  office  shall  thereupon  become  void.  Under 
that  clause  it  has  been  held  that  the  office  is  not 
void  until  the  vacancy  is  duly  declared— ^^^^ 
V.  Mayor,  ^c,  of  Leeds,  7  A.  ft  E.  968.  Onr 
statute  is  unfortunately  silent  as  to  the  mode  of 
declaring  the  vacancy. 

In  the  same  English  act,  sec.  54,  which  refers 
to  bribery  at  elections,  is  in  efi^ect  somewhat  like 
our  1 2 1  St  clause.  It  enacts  that  any  person  cod- 
mitting  the  offence  of  bribery,  and  being  law- 
fully convicted  thereof,  **  shall  be  for  ever  dis- 
abled to  hold,  exercise,  or  enjoy  any  office  or 
frsnchise  to  which  he  then  shall,  or  at  atty  time 
afterwards  may,  be  entitled  as  a  buiigess  of  saob 
borough,  as  if  such  person  was  naluraUy  deed;'* 


grdf,  18W.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[Vol  n.— 106 


ftnd  ftlUioiigb  there  Is  no  decided  otee  under  thii 
elanse,  Mr.  Grant,  in  his  Treatise  on  Corpora- 
tiom,  page  284,  in  oommentlng  on  this  64th  see- 
tion  says  :  «'  The  effect,  therefore,  of  an  adrerse 
jadgment  in  a  proaecntion  under  this  enactment, 
is  to  strip  the  bargees  ip»o  facto  of  his  eorporate 
character  atid  rights;  and  it  does  not  seem 
neeenary,  under  the  peculiarly  strong  terms 
need."  (much  stronger  than  our  121st  clause) 
*'  that  the  corporation  shonld  go  through  the 
ceremony  of  removing  him,  hut  that  they  may 
fi!I  up  bis  place  by  a  fresh  election,  as  though  he 
had  terminated  his  natural  life.  But  the  proper 
course  for  the  corporation  to  take,  in  case  suoh 
person  shonld  persist  in  acting  as  a  coiporator, 
DotwithsUndiog  such  judgment,  is  not  to  dis- 
franchise, for  Uiat  is  not  the  correct  course  in 
eases  of  defectiTe  title,  but  to  obtain  an  iojnnc- 
tion  in  the  nature  of  quo  warranto  to  oust  him. 
He  might  also,  it  is  probable,  be  Indicted  as  for 
a  misdemeanor  in  acting  in  his  place  or  office  in 
contempt  of  an  act  of  parliament."  These  re- 
marks are  equally  applicable  to  the  case  be- 
fore us. 

In  the  case  of  1%4  Queen  ▼.  Th$  Mojfor  of 
C^mMdgo,  12  A.  &  E.  702,  in  which  the  effect 
of  the  Statute  9  Geo.  IV.  eh.  17,  came  in  ques- 
tioD.*whtcb  statute  enacted  that  any  person  who 
shall  thereafter  be  elected,  Ac.,  to  the  office  of 
Mayor,  &e.,  shall  within  one  calendar  month 
next  bifforo  or  upon  his  admission  into  the  office, 
make  and  subscribe  the  declaration  therein  set 
forth,  and  the  4th  section  of  which  prorides  that 
if  any  person  elected,  &c.,  into  any  of  the  offices 
nentioned,  shall  omit  or  neglect  to  make  the 
declaration,  such  election,  Ac.,  shall  be  void,  and 
it  shall  not  be  lawful  for  such  person  to  do  any 
act  in  the  execution  of  the  office.— Lord  Denman, 
in  giring  judgment,  says  :  **  I  demde,  however, 
upon  the  ground  that,  notwithstanding  the  enact- 
ment in  Htatnte  9  Geo.  IV.  ch.  17,  which  declares 
the  election  *  void,'  It  is  clear  that  the  party 
could  not  hare  been  removed  without  a  quo  war' 
ranto.  In  the  former  acts  similar  words  are  used, 
to  which  effect  could  be  given  only  by  quo  wor- 
ren$o.  It  could  not  be  denied  that  a  person  dis- 
qoiUified  under  those  acts  was  an  officer  until  he 
was  so  remcjyed." 

These  authorities  go  to  shew  that  the  relator 
lins  miscooceived  his  remedy  ;  bat  without  them, 
tlie  very  nature  of  the  case  suggests  that  the 
remedy  most  expeditious  and  convenient,  as  weil 
as  consonant  to  the  principles  which  guide  us  in 
other  cases,  is  that  by  q^io  warranto.  In  that 
ca!«e  the  party  himself  is  called  upon  to  answer, 
aik'i  be  most  either  admit  or  deny  the  alleged 
fact  which  would  disqualify  him  or  disentitle  him 
to  exercise  the  office.  Under  .the  rule  in  this 
cise  the  party  most  interested  is  not  before  the 
cuart,  although  holding  the  office  de  facto. 

Upon  this  ground  alone  wo  think  the  applica- 
tioD  must  fail.  In  the  case  of  Th$  Kmg  v. 
B^nktM,  3  Burr.  1462,  1  W.  Bl.  446,  it  was  held, 
upon  precedents  there  cited,  as  upon  the  reason 
of  the  thing,  that  the  rule  could  not  proceed  be- 
cAuse  tbo  name  of  the  acting  Mayor  was  not  in 
the  rule,  he  being  in  the  possession  of  the  office, 
tod  materiftliy  interested  in  the  event  of  the 
question :  that  he  ought  to  be  heard  in  defence 
of  bis  right  before  the  issuing  of  a  mandamns  to 
proceed  to  the  election  of  another  in  his  stead. 


We  are  thereforo  of  opinion  that  the  rule 
should  be  discharged,  and  with  costs. 

The  only  affidavit  filed  by  the  relator  in  sup- 
port of  his  application  la  the  affidavit  of  Mr. 
Allen,  a  member  of  the  council  of  this  corpora- 
tion. One  would  have  thought  that  before  he 
beeame  a  paity  to  a  proceeding  of  this  kind,  he 
would  have  first  taken  some  step  In  the  council 
for  the  amotion  of  Mr.  McDougall,  if  he  was  of 
opinion  that  he  retained  his  seat  contrary  to  law, 
and  so  have  avoided  all  this  litigation.  We  also 
note  that  that  gentleman,  when  referring  in  his 
affidavit  to  the  alleged  vacancy,  qualifies  it  by 
the  words  *'  if  any,"  evidently  shewing  that  he 
had  doubts  on  the  subject. 

Bale  discharged,  with  costs. 


Ill  Bl  Daopi  Axn  thi  Coupobatiov  or  Ihv 

TOWHSBIP    or  HAMILTOir. 

Bf^Ua»^Dday  in  maving  againtL 
The  court  reftuwd  amis  nM  toqouh  a  bj>Uir  paised  to  stop 
vp  a.  road,  whara  tha  rtlator  was  aware  of  the  Intention  to 
MM  It,  and  allowed  two  jeart  and  three  monthi  to  elapee 
oefbre  morbig—tbe  ottJeetiona  nrsed  being  that  there  was 
BO  applieant  nr  inch  by-law,  and  no  ■offldent  noUee  of 

[Q.  B,  B.  T.,  1866.] 

Htetor  Cameron  moved  for  a  rule  calling  on 
the  corporation  to  shew  cause  why  a  by-law 
passed  on  the  8rd  August,  1868,  stopping  up  a 
road  or  highway  opened  by  the  authority  of  a 
by-law  passed  in  1864f  shonld  not  be  quashed, 
on  the  grounds :  1.  That  there  was  no  applicant 
for  such  by-law,  as  required  by  the  Municipal 
Institutions  Act,  Consol.  Stat  U.  0.  ch.  64,  sec, 
321.  2.  That  there  was  no  sufficient  publication 
i»  ^e  local  newspaper  of  a  notice  of  the  intended 
by-law,  and  that  the  same  was  passed  prema- 
turely and  within  four  weeks  from  the  first  pub- 
lioatioB  of  the  notice,  and  that  the  Council  allow- 
ed the  relator  no  opportunity  of  opposing  the 
by-law. 

The  affidavit  on  which  it  was  moved  stated 
affirmatively  that  there  was  no  applicant  for  the 
passage  of  this  by-law.  It  further  set  out  a  reso- 
lution passed  by  the  township  council  on  the  26th 
of  May,  1868,  that  the  clerk  should  give  the 
necessary  notice  that  the  Council  would  after 
thirty  days  from  publication  pass  a  by-law  closing 
up  the  road  in  question :  that  a  notice  dated  2nd 
July,  1868,  was  published  in  a  local  newspaper 
on  the  ftth,  16th,  22nd  and  29th  July,  1868 ;  and 
that  on  the  8rd  August,  1868,  the  relator  wrote 
to- the  Clerk  of  the  Court  referring  to  this  reso- 
lution, and  objecting  to  the  proposed  by-law, 
and  requesting  '«if  any  actiy  is  taken"  that  the 
clerk  will  please  to  r^ord  his  objection.  It  was 
further  sworn  that  an  indictment  was  preferred 
(it  was  not  stated  at  whose  instance)  against  the 
Corporation  for  not  keeping  this  road  in  repair, 
at  the  June  Sessions,  1862,  which,  as  the  defend- 
ant did  not  appear,  was  removed  into  this  conrt 
by  certiorari,  but  was  not  tried  until  the  last 
assises  for  Northumberland  and  Durham. 

Our,  Ado,  Vult, 

Drapsb,  C.  J.  delivered  the  judgment  of  the 
court. 

We  are  of  opinion  that  upon  the  relator's  own 
shewing  there  has  been  too  great  a  delay  to 
justify  our  summary  interposition  to  quash  this 
by-law.  Our  refusal  to  interfere  in  this  way  will 
not  legalize  it,  nor  will  it  prevent  the  assertion 
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of  any  right  the  relator  may  baTO  to  nee  this 
road.  It  is  obTions  his  attention  was  drawn  to 
this  matter  in  Angust,  1863 :  that  he  waa  aware 
of  the  intended  proceeding;  and  yet  hii  first 
application  to  this  Coart  is  not  made  until  more 
than  two  years  and  nine  months  afterwards.  We 
think  it  right  to  follow  the  decision  in  the  Covrt 
«f  Common  Pleas,  of  ffill  t.  The  JTufiM^ltty  of 
Teeunueth,  6  U.  C.  C.  P.  297,  and  CoU<m  ▼.  Tki 
MtmitApality  of  Darlington^  11  U.  C.  G.  P.  266, 
which  followed  the  first  named  deeision. 
We  therefore  refose  the  rule. 

RaleTefased.(a) 


Slaght  t.  Wist  bt  al. 

Trapau-^Seiaart.  unUr  ^.fa.^Et4dmet  to  ommed  eaeeirfwm 
flaintsff*. 

In  tiAnats  for  mising  goodt  itiippeai«dth«t  tb«d«fcndanti 
who  imd  a  cUlm  «niiist  one  B.,  Initmeted  thdr  ftttoni«j 
to  collect  it,  and  tnat  the  attornej  haTlng  lamiad  exeea- 
Uon  hnnded  it  to  the  iherlfl;  inJbnnlagh&B  that  B.  Uved 
at  Paris,  where  he  kept  a  fruit  stora.  The  dapnW  aheriff 
aald  it  wonld  be  a  good  time  "  to  make  a  haul"  (betnc 
near  Chrietmai),  to  which  the  attoniej  amwared  that  it 
would;  and  the  selsare  was  then  made.  The  plaintiff 
having  claimed  the  goods,  the  attoro^j  told  tha  ■heiurto 
hold  posseeaioQ,  aa  they  wi«hed  to  make  enqniriea,  and 
tlie  sheriff  did  so  nntU  an  interpleader  order  isaned. 

EUd^  affirming  the  Judgment  of  the  eonntj  court,  that  the 
defendants  were  bound  by  the  acts  and  dirsetloBa  of  their 
attorney,  and  that  there  was  suffldent  trideniee  to  go  to 
the  Jury  to  connect  them  with  the  selxara. 

[Q.B.,B.T.,I866.] 

Appeal  from  the  Coanty  Court  of  Brant 

The  point  presented  wak  whether  there  was 
any  CTldence  for  the  jury,  on  a  motion  for  a  non- 
suit, to  connect  the  defendants  with  a  trespass  to 
the  plaintiff*  s  house  and  goods. 

Defendants  were  plaintiffs  in  an  execution 
against  one  Beare.  Their  attorney  ga^e  the 
writ  to  the  sheriff,  and,  as  he  swore,  direoted  him 
that  Beare  lired  in  Paris,  and  was  oarzying  on 
business,  selling  goods  or  fruit  A  seisnre  was 
afterwards  ma£  at  a  shop  in  Paris  where  Beare 
was  apparently  carrying  on  business.  The  plain- 
tiff claimed  the  shop  and  goods  to  be  his,  and 
notified  the  sheriff,  who  informed  the  attorneys, 
and  asked  should  he  withdraw,  or  would  they 
indemnify.  They  wanted  a  few  days  to  make 
enquiry.  He  let  it  stand  a  few  days,  and  they 
were  still  unprepared  to  give  definite  instruc- 
tions. The  sheriff  asked  should  he  withdraw, 
and  understood  from  them  he  ^should  not,  as 
they  wished  to  enquire  further.  He  then  inter- 
pleaded. 

The  deputy  sheriff  swore  the  sheriff  had  refer- 
red  him  to  the  attorneys  before  executing  the 
writ  One  of  the  attorneys  told  him  that  &are 
had  a  fruit  store  in  nuris.  Witneos  said  it  would 
be  a  good  time  to  make  a  haul ;  the  attorney 
said  it  would.  Witness  went  to  Paris  that  day, 
and  found  Beare  at  the  store.  He  denied  owning 
anything.  Witness  left  a  man  in  possession, 
returned,  and  told  the  attorney  what  had  taken 
place.  The  attorneys  told  him  to  '< hang  on," 
and  they  would  enquire  about  it  Witness  did 
hold  on  till  an  interpleader  order  was  obUined. 

The  learned  judge  held  that  there  was  evidence 
to  go  to  the  jury,  it  being  objected  that  defen- 
dants, the  execution  creditors,  were  not  connected 

ra)  Bet  also  lantcnand  Vu  CorpanUan  tf  Reach,  10U.C. 
Q.  B.  691 ;  StawUey  and  the  CorporcUion  of  Vemra  and  Sun^ 
fi<dUf,  17  U.  C.  Q.  B.  69;  Sfuley  and  the  Oorpcratian  of 
Windeot,  as  U.  U.  Q.  B.  M».^Eq».  Note, 


with  the  trespass,  and  no  ratifieation  by  them  of 
it  was  shewn,  nor  authority  from  them  to  issae 
execution.  LeaTo  was  reserved  to  move  for  a 
nonsuit  The  attorney  swore  somewhat  differ- 
ently from  the  sheriff  and  deputy. 

It  was  left  to  the  jary  to  say  If  the  seisure  of 
the  pluntiff  *s  goods  waa  made  by  direction  of  the 
attorneys  of  the  execution  plaintiffs;  mad  they 
were  direoted  that  if  so  the  plaintiff  dionld  re- 
ooTor:  that  if  the  attorneys  were  instrncted  to 
collect  the  debt,  the  diente  would  be  bound  bj 
their  acte  In  iaraing  9kfi,fa.  and  the  Inatruedoni 
therewith. 

The  jury  found  for  the  plaintiff! 

In  next  term  a  motion  for  nonsuit  was  made, 
wholly  on  the  okgeetionB  taken  at  the  trial,  and 
after  argument  the  rule  was  discharged,  the  fol- 
lowing judgment  being  glTcn  In  the  court  below : 

Jonetf  Co.  J.— <An  attorney's  warrant  to  pro»- 
ecute  an  action  continues  in  force  (unleee  coun- 
termanded by  his  death  or  the  act  of  the  princi- 
pal) for  a  year  and  a  day  after  the  judgment  f>r 
the  purpose  of  baring  execution.  I  Tidd's  Prac 
9th  ed.  p.  98.  In  Bevim  t.  liulnu,  16  M.  &  W. 
90,  the  court  said  that  the  original  retainer 
is  to  be  preenmed  primA  faei*  to  continue  after 
judgment,  so  as  to  warrant  the  attorney  in  issu- 
ing execution  within  a  year  and  a  day.  or  after- 
wards in  oontinnation  of  a  former  writ  of  exeea- 
tioe  issued>ithin  that  time,  and  also  to  warrant 
his  reoeiriag  the  damages  without  a  %rii  ,of 
execution. 

In  Sweetnam  ▼.  Lemon  et  a/.,  1 S  U.  C.  C.  P.  534, 
the  court  said  that  the  duty  of  an  attorney  on  % 
reteiner  to  collect  a  claim  does  not  necessarily 
terminate  with  the  entry  of  judgment,  but  con- 
tinues afterwards  for  the  purpose  of  issohig  exe- 
cution ;  and  if  he  undertokes  to  collect  his  client's 
money  finr  him,  he  ought  to  make  the  judgment 
arailable  for  that  purpose  if  he  can. 

Darling  ▼.  WeUer^  22  U.  C.  Q.  B.,  863,  decides 
that  the  ordinary  reteiner  of  an  attorney  does 
not  bind  him  to  register  a  judgment,  nor  per- 
haps to  teke  any  collateral  proceeding  on  the 
judgment,  such  as  examining  the  defendants,  or 
garnishing  debta,  unless  specially  reteined  for 
the  purpose,  but  the  courte  expressly  recognixe 
the  liability  of  the  attorney  on  such  a  retainer 
to  resort  to  **  all  the  ordinary  execution  pro- 


In  Jarmain  ▼.  Hooper^  6  M.  &  G.  827,  which 
was  an  action  of  trespass  against  the  sheriff  and 
A.  for  seising  the  plaintiff's  goods,  it  was  held 
that  A.,  who  was  the  exeoution  plaintiff,  wai 
liable  although  he  had  not  intorfered  in  any  wsy 
beyond  giring  instructions  to  his  attorney  to  sue 
the  defendant  in  the  original  action.  The  court 
said  *'  The  direction  giyen  by  the  attorney  to  the 
sheriff  to  seise,  is  a  direction  giren  by  an  agent 
within  the  scope  of  his  authority.  *  *  The 
attorney  has  the  general  conduct  of  the  cause : 
he  is  the  only  person  with  whom  the  sheriff  has 
communication ;  and,  in  taking  a  step  essentially 
necessary  for  the  benefit  of  the  client,  thet  Is,  for 
the  obtaining  the  fruit  of  his  judgment  we  think 
he  cannot  be  held  to  haye  acted  beyond  his  sa- 
thority,  though  he  has  miscarried  in  its  execu- 
tion. *  *  The  client  must  stand  to  tbe 
consequences  if  he  act  inadvertently  or  ii^Qo. 
ranUy."  See  also  GoUeU  w.  FoeUr^  2  H.  &  K. 
358. 
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The  WM9  of  ChOditi  ▼.  WooUr,  2  E.  &  E.  286, 
U  not,  I  think,  in  point,  nor  does  it,  »■  was 
srgucd  hero,  «t  all  shake  the  esse  of  Jar  main  t. 
Hooper. 

The  OTidence  giTsn  bj  Mr.  J.  B.  MoMahon 
was  that  his  firm  were  employed  in  collecting 
claims  for  tl»e  defendants,  and  he  presumed  thej 
were  instruoted  to  collect  this  debt  This  was 
one  of  the  questions  left  to  the  jnry,  and  they 
wonld  be  jastified  on  this  CTidence  in  finding 
that  Mr.  McMahoa  was  Hb  instracted.  Then  if 
instmcted  to  eollect  the  debt,  the  aboTC  decisions 
satisfy  me  that  this  was  a  sufficient  authority 
from  the  defendants  for  them  to  issue  the  execu- 
tion, and  their  acts  after  the  execution  was  issued 
would  be  done  as  agents  for  the  defendants.'  I 
think,  therefore,  that  the  defendants*  rule  fails 
as  to  the  first  and  third  grounds  stated  therein  (a). 

The  secqpd  objection  raised  is  that  there  was 
no  ratification  by  the  defendants  or  their 
attorneys  of  the  seisnre  made  by  the  sheriff.  If 
the  defeodantB  or  their  attorneys  did  not  author- 
ize the  sheriff  to  make  thesmsure,  no  subsequent 
ratification  by  them  of  this  act  would,  I  think, 
make  them  liable.  See  Wilton  ▼.  ISimman,  6 
M.  &  O.  243,  Woollen  t.  ITn^Al,  1  H.  ft  C.  584, 
and  Kennedy  ▼.  Pattereon,  22  U.  G.  Q.  B.  666. 
But  in  the  present  esse  there  was  STidenee  in 
ray  opinion  to  go  to  the  jury  that  the  attorneys 
for  the  defendants  directed  the  seisure  to  be 
made ;  and  it  must  be  remembered  that  this  was 
a  motion  to  enter  a  nonsuit,  and  if  there  Is  eri. 
deuce  to  sustain  the  verdict  the  rule  must  be  dis- 
charged, although  the  Terdiot  might  be  against 
the  weight  of  CTidence.  The  deputy  sheriff,  C. 
E.  Smith,  who  had  the  writ  to  execute,  in  his 
eTidence  stated  as  follows : — **  I  saw  one  of  the 
Mr.  McHahons  at  the  sheriff's  rsquest,  who  had 
referred  me  to  him  for  instructions  (this  subse- 
quently appeared  to  hare  been  Mr.  H.  McMahoo). 
He  told  me  the  defendant  William  Beare  Had  a 
fruit  store  in  Paris.  I  said  it  would  be  a  good 
time  (near  Christmas)  to  make  a  haul ;  he  said, 
it  would."  The  deputy  sheriff  then  went  up  the 
same  day,  and  leried  on  the  goods  in  the  fruit 
store,  for  which  this  action  is  brought  In  my 
opinion  this  was  eyidenoe  to  go  to  the  jury  that 
the  attorney  directed  these  goods  to  be  seised. 

From  this  judgement  the  defendants  appealed. 

Moei,  for  the  appellant,  eited  Jarmain  ▼. 
Hooper^  6  M.  &  G.  827 ;  SowtU  y.  Champion,  6 
A  &  K.  407 ;  RowUt  ▼.  Senior,  8  Q.  B.  677 ; 
CoUe^  ▼,  Foeter,  2  H.  &  N.  856 ;  CKildert  t. 
Wo0ltr^  2  B.  &  £.  807,  818.  814 ;  Cnmehaw  ▼. 
Ckagnum,  7  H.  ft  N.  Oil ;  mUMSuy.  8sii<A,  14 
C.  B.  N.  8.  606 ;  Kennedys,  Patterton,  22  U.  G. 
Q.  B.  666;  Sweetnam  y.  Lenum  «<  a2.,  18  U.  G. 
a  P.  541 ;  Whitm&re  y.  Qreen,  18  M.  ft  W.  109 ; 
WooUm  y.  Wnght,  1  H.  ft  C.  664. 

FiUh  contra,  cited  Barker  y.  8U  Qutn/in,  12 
M.  ft  W.  441 ;  WiUon  y.  TiAmman,  6  M.  ft  O. 
241 ;  Radenhuret  y.  MeLtan,  4  U.  G.  0.  6.  281  ; 
Cemgron  y.  Xovn/,  4  U.  G.  Q.  B.  275 ;  Orant  y. 
Wdeon,  17  U.  C.  Q.  B.  148;  Oray  y.  Fortune  ei 
oi.,  18  U.  0.  Q.  B.  268 ;  Walker  y.  Hunter,  2 
C.  B.  823 ;  TUt  y.  Jarvit,  6  V.  C.  C.  P.  486. 

Haoaett,  JLt  deliyered  the  judgment  of  the 

conn. 

^«)  TbflM  grcmnda  were,  that  the  eTldeooe  did  noteonDeet 
Mradmta  with  Uie  eelsare,  and  thitt  there  wm  do  evidaooe 
of  Mthorlty  from  defindaacs  co  their  attoraej  to  lame  th^ 
>./«.  I 


It  is  unneoestary  to  discuss  any  view  of  the 
law  not  expressly  arising  on  this  motion.  Unless 
the  judge  should  haye  nonsuited,  the  appeal  fails. 

It  seems  to  us  that  the  learned  judge  decided 
correctly,  and  that  he  was  bound  to  leave  the 
case  to  the  jury,  and  we  are  satisfied  with  his 
reasons  in  his  carefully  prepared  judgment 

Some  points  urged  by  Mr.  Moss  and  naturally 
suggested  by  the  cases  cited,  were  not  raised 
below;  for  example,  whether  any  subsequent 
ratification  of  a  wrongful  act  of  this  kind  is  avail- 
able. We  are  also  not  called  on  to  decide  a  point 
noticed  in  ChOderw  y.  Wooler,  2  E  ft  E.  816,  as 
to  the  liability  oeasing  from  the  time  thst  the 
sheriff  became  aware  that  he  was  acting  illegally. 
We  only  mention  these  to  remark  that  the  form 
of  appeal  does  not  render  their  decision  necessary. 

It  was  proved  that  this  plaintiff,  Slaght,  had 
rented  the  shop,  in  which  firuit  was  sold,  and 
the  suit  is  for  breaking  and  entering  and  selling 
the  goods.  Beare  swore  he  was  there  merely 
as  the  plaintiff's  agent  If  the  jury  believed 
that  the  attorneys  instructed  the  sheriff,  as  was 
sworn,  that  Bsare  kept  a  fruit  store  in  Paris,  aod 
that  it  would  be  a  good  time  to  make  a  haul, 
that,  coupled  with  the  other  evidence,  seems 
necessarily  proper  to  submit  to  a  jury  on  the 
question  whether  the  defendants 'through  their 
attorneys  joinsd  in  or  caused  the  trespass  on  the 
shop,  where,  in  our  view  of  the  evidence,  the 
plaintiff,  and  not  Beare,  kept  a  fruit  store,  fto. 
Kennedy  v.  Pattereon,  in  this  court,  22  U.  G.  Q. 
Bi.  568,  is  in  point 

There  is  a  wide  distinction  between  this  and 
one  or  two  of  the  cases  cited  by  Mr.  Moss,  where 
the  sherif  sued  the  attorney  for  an  alleged  false 
representation  er  direction  as  to  the  ownership 
of  goods,  on  which  the  sheriff  acted,  and  had  to 
pay  damages  to  the  true  owner. 

The  case  of  Walker  v.  Oldiny  (1  H.  ft  G.  621, 
0  Jnr.  N.  S.  66,  in  1862),  seems  to  assume  the 
execution  plaintifb*  liability  in  trespass  on  a 
direction  given  by  their  attorney.  That  defend- 
ants are  answerable  for  the  acts  of  their  attor* 
neys  in  the  ordinary  enforcement  of  execution 
process  and  directions  as  to  action  thereon,  seems 
to  be  reasonably  clear.  See  Jarmain  v.  Ilooper, 
6  M.  ft  Q.  827,  where  the  law  is  re?iewed  by 
Tindal,  G.  J. 

At  present  we  are  not  prepared  to  say  that 
there  was  no  evidence  proper  to  be  submitted  to 
the  jury,  and  therefore  we  dismiss  the  appeal 
with  costs. 

Appeal  dismissed,  with  costs. 


DOKKILLT  BT  AL.  V.  StSWART. 

OMj-^tiBknalng  the  jadginent  of  the  Govnty  Coart,  and 
following  MaFhermm  v.  Jfbrruter,  IL  U.  C.  Q.  B.  S62— th«t 
en  action  would  not  Ue  in  a  County  Court  upon  a  DUl- 
•ton  Court  Judgment 

[a  B.,  E.  T.,  IBM.] 

Appbal  f^m  the  Gounty  Gourt  of  the  Gounty 
of  Hastings. 

This  was  aa  action  brought  on  a  judgment 
recovered  in  the  ninth  Division  Gourt  of  the 
Goonty  of  Hastings. 

At  the  trial  it  was  objected  that  the  action 
would  not  lie,  and  upon  this  objootion  the  learned 
judge  made  a  rule  absolute  in  term  to  enter  a 
nonsuit,  holding  the  case  to  be  governed  by 
MePhereon  v.  Forreeter,  11  U.  G.  Q.  b.  862. 

The  plaintiff  thereupon  appealed. 
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'  Ponton^  for  tbe  appellftnt,  cited  WiUiamt  r. 
J'onet,  ISM.  &  W.  628;  Reynolds  ▼.  Talman,  S 
Q.  B  644;  Adamt  ▼.  Ready,  6  H.  &  K.  264; 
Slater  ▼.  McKay,  8  C.  B.  566  ;  Alton  t.  Pyke,  4 
M.  &  G.  421  ;  Cates  qui  tarn  t.  Knight,  8  T.  R. 
442 

Hector  Cameron,  contra,  relied  on  MePkenon 
V.  Forreater,  11  U.  C.  Q.  B.  862 ;  And  Berkeley  y. 
Blderkln,  1  E.  &  B.  806. 

Haqarty,  J  ,  delivered  the  jadgmeot  of  the 
court. 

The  chief  point  raised  on  this  appeal  is  whether 
an  action  can  be  bronght  in  the  County  Court  oa 
a  DiYision  Court  judgment.  This  court,  in  Jfc^ 
Pherton  ▼.  Forreeter^  11  U.  C.  Q.  B.  862,  decided 
in  1868,  on  demurrer,  that  an  action  would  net 
lie  on  a  DiTision  Court  judgment,  and  the  lan- 
guage equally  points  to  any  higher  court  (as  «.  ^. 
the  County  Court,)  as  to  the  superior  eburts. 

This  cAse  was  not  appealed,  and  has  apparent- 
ly remained  unquestioned  thirteen  years.  As 
our  decision  in  this  appeal  is  final,  we  may  not 
be  necessarily  bound  by  the  case  cited,  but  we 
should  not  depart  from  it  except  on  the  strongest 
grounds.  There  it  was  held  that  tbe  proTisions 
of  the  Division  Court  Acts  for  enforcing  judg- 
ment would  be  interfered  with  if  the  plaintiff 
there  could  at  once  go  into  a  higher  court  and 
sue  on  the  judgment.  The  court  relied  much  on 
the  decision  in  Berkeley  v.  Elderkin,  1  £.  <&  B. 
808.  Some  of  the  reasons  there  giTcn  may  not 
exactly^  t^pply  to  our  execution  process  against 
goods  In  Upper  Canada;  but  Lord  Campbell 
points  out  one  ground  common  to  both  systems : 
••Section  100,"  (like  our  section  170,  Consol. 
Swt.  U.  C:,  ch.  19),  «*  enacts  'that  it  shall  be 
Uwful  for  the  judge.  &o.,  if  he  thinks  fit,  whe- 
ther or  not  he  shall  make  any  order  for  the  com- 
mittal of  the  defendant,  to  rescind  or  alter  any 
order  that  shall  haTC  been  previously  made 
against  any  defendant  so  summoned  before  him, 
for  payment  by  instalments  or  otherwise,  of  any 
debt  or  damages  recovered,  and  to  make  any  far- 
ther or  other  order,  either  for  the  payment  of 
the  whole  of  such  debt,  or  damages  and  costs, 
forthwith,  or  by  any  instalments,  or  in  any  other 
manner,  as  such  judge  may  think  reasonable 
and  just.'  This  shews,"  he  says,  «*  that  there  is 
nothing  in  the  nature  of  a  final  judgment  in  the 
County"  (Division)  «*  Court.  The  judge  has  stifl 
jurisdiction  over  this  very  judgment  ou  which 
this  action  is  brought.  Ho  might  now  rescind  or 
alter  it,  and  make  a  new  order  to  pay  by  instal- 
ments, or  :it  any  other  time.  That  power  given 
to  the  judge  would  be  defeated  if  this  action  lay. 
*  *  I  rejoice  that  we  are  able  to  come  to  this 
conclusion  by  the  established  rules  of  law ;  for 
there  can  be  no  doubt  that  it  is  most  desirable 
that  such  actions  should  not  lie,  *  *  Where 
new  rights  are  given  with  specific  remedies,  the 
remedy  is  confined  to  those  specifically  given." 

Another  section  of  our  act,  108,  allows  the 
judges  in  case  of  sickness  or  other  sufficient  cause 
to  suspend  or  stay  a  judgment. 

There  seems  no  doubt  that  a  defendant  sudQ 
in  the  higher  court,  would  lose  several  important 
advantages  allowed  him  in  the  Division  Courts. 

We  are  not  prepared  to  dissent  from  the  reason- 
ing of  this  Knglish  case,  followed  as  it  was  by 
his  court;  and  we  diiimiss  the  appeal  with  costs. 
Appeal  dismissed,  with  costs. 


COMMOK  PLBA8. 


(Reported  hy  S.  J.  TAVKOUaBim, 

lam,  HeporUr  toUa 


M.A.,  BarrULer'^ 


Bbasr,  Out  Ta.m  ▼.  Taogast. 

Aatim  oifoirut  Judm  of  i^ooe  for  a  p  maUsf — Cm.  SatL 
U.  C.  eh.  124,  MO.  3— €biinty  Omrt  juriuUcUon  to  irg. 

Tbe  Oranty  Oourtf  bare  now  Jurtedietloii  (tad9  Onu 
Stotfl.  U.  0  eh.  134,  eeo.  2)  to  tiy  a&  acfioa  for  %  yeiuiiT 
agalnct  a  JvaOoo  of  Um  Pmm^  wfaere  tbm  paaal^ 
clftinwd  does  not  szoswi  $80. 

Appeal  from  the  County  Court  of  tbe  County 
of  Frontenao. 

Yhe  action  was  qui  tarn  against  a  Justice  of 
the  Peace  for  not  returning  a  conviction,  claim- 
ing the  penalty  of  $80,  under  Con.  Stats.  U.  C. 
ch.  124.  ^ 

The  defendant  pleaded,  Never  indebted  bj 
statute,  on  which  issue  was  joined. 

At  the  close  of  the  plaintiff's  case  the  defeu- 
dant*s  counsel  moved  for  a  nonsuit  oo  the  gronod, 
among  others,  that  the  County  Court  had  do 
jurisdicUon  to  try  a  qui  tarn  action  nnder  the 
above  statute. 

The  learned  judge  overruled  the  objection,  and 
the  jury  found  a  verdict  in  favour  of  the  plaio- 
tiff  for  the  amount  claimed. 

Against  this  verdict  the  defendant  moved  in 
the  following  term,  on  the  same  ground  as  that 
taken  at  the  trial,  and  the  learned  judge,  feeling 
himself  bound  by  the  decision  of  G*Reilly  qui 
tarn  V.  Allan,  though  in  fact  dissenting  from  it, 
made  absolute  the  rule  niei  to  enter  a  nonsuit. 

From  this  judgment  the  plainUff  appealed. 

Robert  A.  ffarriion^  for  the  appeal,  cited 
Law/or d  v.  Partridge,  1  H.  &  N.  621 ;  Povley  ▼. 
Whitehead,l6  U.  C.  Q.  B.  589 ;  Campbell  v.  Daetd- 
ton,  19  U.  C.  Q.  B.  222;  Con.  Stats.  U.  C.  ch. 
124,  sec.  2 ;  oh.  16,  sec.  1 ;  Con.  Stata.  C.  ch. 
6,  sec.  6,  sub  sec.  17;  O'Reilly  q  t.  v.  Allan, 
11  U.C.  Q.B.  411;  Haight  v.  Mclnnit,  11  U.C. 
C.  P.  618. 

John  Patterion,  contra,  referred  to  Espinasse 
on  Penal  Actions,  and  Con.  Stats.  U.  G.  ch.  15, 
sec.  16,  sub-seo.  6. 

RiOHABDS,  C.  J.,  delivered  the  judgment  of 
the  Court 

Since  the  decision  of  the  case  of  0*ReiUy  qui 
tarn  V.  AUan,  11  U.  C.  Q.  B.  411,  the  sutute  for 
recovering  penalties  similar  to  those  which  this 
action  was  brought  to  recover  has  been  some- 
what changed  in  the  consolidation,  and  in  look- 
ing at  the  change  and  considering  it  in  oonnee- 
tion  with  that  case,  and  the  case  of  Medeal/e  ▼. 
Widdefield,]  12  U.  C.  C.  P.  411,  we  think  we 
may  properly  hold  that  County  Courts  have 
jurisdiction  in  Upper  Canada  to  try  actions  for 
penalties  under  the  Con.  Suts.  (22  Vic.  eh.  124.) 

The  statute  4^6  Vic.  ch.  12,  sec.  2,  after 
declaring  that  under  certain  oircumstaDces 
justices  shall  forfeit  and  pay  the  sum  of  twenty 
pounds,  together  with  full  costs  of  suit,  proceeds 
as  follows,  **  to  be  recovered  by  any  person  or 
persons,  who  sue  for  the  same  by  bill,  plaint  or 
information,  in  any  Court  of  Record  in  Canada 
West." 

The  portion  of  the  Consolidated  Act  referring 
to  the  same  proceeding  reads  thus :  **  To  be  re- 
covered by. any  person,  who  sues  for  the  snme, 
by  action  of  debt  or  information,  in  any  Coort 
of  Record  in  Upper  Canada. 
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Uoder  section  81  of  the  Law  regalating  Elec- 
tions for  Members  of  Parliament  (Con.  Scats.  C. 
ch.  6)  a  penalty  of  $100  is  imposed  npon  the 
keeper  of  a  publio-honse  who  neglects  to  close 
it  as  required  by  that  section ;  and  section  87  of 
the  same  stAtnte  enaots  that  all  '*  penalties  im- 
posed bj  this  act  shall  be  reooverable  with  full 
costs  of  suit  by  any  person,  who  will  sue  for  the 
feame,  by  action  of  dtbt  or  information  in  any  of 
Her  Ma«j«sty's  courts  in  this  ProTinee  haTing 
competent  jurisdiction. 

At  the  time  G'ReiUy  qui  tarn  y.  Allen  was 
decided,  the  jurisdiction  of  the  County  Court, 
was  not  precisely  aa  it  is  now.  Then  the  juris- 
diction was  confined  to  debt,  covenant  or  con- 
tract, to  the  amount  of  £50,  and  to  debt  or 
oontract,  when  the  amount  was  ascertained  by 
the  signature  of  the  defendant,  to  £100 ;  aud 
also  in  all  matters  of  tort  relating  to  personal 
chattels,  where  the  damage  should  not  exceed 
£30,  and  where  the  title  to  land  should  not  be 
brought  in  quesdon.  * 

Under  the  County  Conrt  Act  now  in  force, 
Eobject  to  certain  exceptions,  (such  as  actions 
vhen  the  title  to  land  is  brought  in  question,  or 
in  whieh  the  yalidity  of  any  demise,  bequest, 
Ac,  nnder  any  will  or  settlement  is  disputed,  or 
for  libel  or  slander,  or  for  criminal  conyersation 
or  seduction,  or  an  action  against  a  Justice  of 
the  Peaoe  for  anythiog  done  by  him  in  the  exe- 
cution of  his  office,  if  he  objects  thereto),  the 
County  Courts  haye  jurisdiction  in  all  personal 
action*  where  the  debt  or  damages  claimed  does 
not  exceed  the  sum  of  $200;  in  all  causes  or 
suits  relating  to  debt,  coyenant  and  oontract,  to 
$400,  when  the  amount  is  liquidated  or  ascer- 
toined  by  the  aet  of  the  parties,  or  by  the 
signature  of  the  defendant ;  with  certain  proyi- 
sions  relating  to  bail-bonds  and  recogoizaoces  of 
bail,  Ac. ;  aod  in  all  cases  nnproyided  for,  the 
general  practice  and  proceedings  in  those  courts 
is  to  be  the  same  as  in  the  Superior  Courts  of 
Common  Law. 

The  Interpretation  Act  (Con.  Stats.  C.  ch.  6, 
see.  6,  sub-sec.  7)  proyides,  that  when  no  other 
jorisdiction  is  given  or  furnished  for  the  recovery 
of  peeaniary  penalties,  they  shall  '*  be  recover- 
able, without  costs,  Ac,  before  any  court  having 
jorisdiction  to  the  amount  of  the  penalty  in 
cases  of  simple  contract." 

The  authorities  referred  to  In  the  case  of 
O'RnU^  qui  tarn  v.  AUan  seems  to  sustain  the 
cooeluflion  arrived  at  by  the  court.  The  learned 
chief  justice,  in  concluding  his  judgment,  makea 
special  reference  to  the  proceedings  mentioned  in 
the  then  Connty  Conrt  Act,  being  by  **  bill, 
plaint  or  information,'*  none  of  which  were  the 
ordinary  and  appropriate  methods  of  proceeding 
in  the  Connty  Court 

The  ease  of  the  Apolheeariea Company  v.  Surt^ 
5  Ex.  863,  was  not  referred  to  in  that  judgment. 
That  was  an  action  to  recover  a  penalty  of  £20, 
aod  nnder  the  statute  nil  penalties  and  forfeitures 
exceeding  £5  could  he  recovered  in  any  of  His 
liKJe8ty*B  Courts  of  Record  in  England  and 
Wales.  The  action  was  brought  in  the  County 
Court,  which  was  authorised  to  hold  **all  pleas 
of  p«>r8onal  actions  when  the  dnmage  claimed 
vas  not  more  tiisu  £20.  whether  on  balance  of 
•«c<iaot  or  oiherwiee."  The  Court  uv  Gxrhequer 
retaa«d  it  prt/bibitiou.  The  gmnnd  of  want  of 
juri*Jiciiuu  to  try  it  as  a  pcniuoul  action  was  not 


raised,  the  ground  on  which  the  prohibition  "waf 
•ought  being,  that  the  action  was  brought  in  such 
a  form  that  four  penalties  of  £20  each  might  bt 
claimed. 

Loohing  at  the  change  iu  the  language  of  tba 
Consolidated  Statute  (22  Vic.  ch.  124)  from  that 
uaed  in  4  A  6  Vic.  ch  12,  the  proceeding  now 
being  by  action  of  **  debt  or  informaiion  in  any 
Court  of  Record  in  Upper  Canada,'*  instead  of 
by  *'  bUl,  plaint  or  information,"  as  the  former 
act  stood;  and  looking  at  the  changes  in  the 
jurisdiction  of  the  County  Court,  as  well  as  the 
decision  of  this  court,  in  Medcal/e  v.  Widdffield, ' 
sustained  by  the  case  in  6  Ex.,  we  ought,  in  my 
judgment,  to  hold  that  this  action  was  well 
brought  in  the  County  Court.  In  doing  this  we 
do  not  necessarily  overrule  the  case  ot  O'Riilly  qui 
tarn  V.  AUan^  there  having  been  some,  aa  tu  this 
point,  not  unimportant  changes  made  in  the 
words  of  the  statute  by  the  consolidation  of  iL 

I  think  we  may  infer  that  this  change  wat 
intentionally  made;  the  giving  the  action  of  debt 
by  express  words,  when  the  proceeding  in  dtbt 
was  one  which  could  be  readily  taken  in  the 
County  Court,  whilst  the  proceeding  by  bill  or 
plaint  that  ha*!  previously  existed  waa  not  one 
which  was  at  all  appropriate  to  that  court.  This 
would,  also,  harmonise  with  the  provisions  of  the 
Consolidated  Statute  of  Canada,  authorising  cer- 
tain sui  a  for  pecuniary  penalties  to  be  recovered 
**  in  any  court  having  jurisdiction  to  the  amount 
of  the  penalty  in  cases  of  simple  contract." 

It  certainly  would  seem  absurd  to  maintain  the 
distinction  contended  for  in  proceeding  to  recover 
penalties  under  this  particular  statute,  when 
other  penalties  of  a  much  greater  amount  could 
be  sued  for  in  the  County  Court,  and  (in  determin- 
ing the  latter)  points  of  quite  as  much  difficulty 
would  arise  as  in  disposing  of  the  question  likely 
to  occur  under  this  statute. 

The  County  Courts  have  now  such  extended 
jurisdiction,  compared  with  what  ttfey  formerly 
possessed,  that  I  do  not  think  it  unreasonable 
that  the  legislature,  when  the  statutes  were  oon- 
BoUduted,  should  eonaider  that  they  might  safely 
be  entruated  with  the  diopoaal  of  this  kind  of 
penal  action,  when  $80  was  the  sum  inyolved, 
and  that  the  change  made  in  the  law  at  that  time 
was  with  a  view  of  putting  the  matter  beyond 
reasonable  doubt,  and  establishing  something  like 
a  uniform  rule  in  relation  to  these  actions. 

The  only  point  argued  before  ui  on  this  appeal 
was  whether  the  County  Court  had  juriMdiction, 
aqd  as  we  are  in  favour  of  the  plaiutifT  on  that 
ground  we  shall  allow  the  appeal  without  costs, 
and  direct  that  the  rule  niti  to  enter  a  nonsuit  in 
the  conrt  below  be  discharged. 

Appeal  allowed. 


ENGLISH  REFOBTS, 
MASTER  OP  THE  ROLLS. 

A y.  B . 

Letters  wriUeo  daring  enjegMnent  to  man  y— Thr«at  to 
miblliAi— injanctkm. 

[U  W.  K  ,  .M.  U.,  April  25  ] 

This  was  a  motion  to  restrain  the  publioatiMii 
of  letters  written  by  the  plaintiff,  a  young  lady 
under  a^.*.  to  a  gentleman,  during  the  peiiod  in 
which  (luch  lady  and  and  geutleiuau  were  affi- 
aucvd  to  one  another. 
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The  bill  alleged  that  the  plaintiff  was  eighteen 
years  of  age ;  that  she  formed  an  acquaintance 
with  the  defendant,  and  that  clandestine  meet- 
mgfl  took  place  between  them,  oat  of  which  an 
engagement  to  marry  had  arisen ;  and  that  the 
plaintiff  had  become  aware  of  cironmstances  con- 
nected with  the  defendant,  which  rendered  the 
marriage  an  undesirable  one. 

The  bill  then  set  forth  the  letter  of  the  plain- 
tiff putting  an  end  to  the  engagement  on  the 
grounds  stated,  and  that  the  defendant,  after 
angrily  remonstrating  with  the  father  of  the  plain- 
*  tiff,  wrote  a  letter,  set  forth  in  the  bill,  saying 
in  effect  that,  if  a  complete  retraction  were  not 
made  of  the  insinuation  contained  In  the  plaintiffs* 
letter,  her  letters  written  to  the  defendant  would 
be  published  and  circulated  in  the  neigbourhood 

Jatd,  Q.  C.  and  Woodroff;  for  the  plaintiff. 

Selwyn,  Q.  C.  and  Roxburgh^  for  the  defendant, 
opposed  the  motion,  claiming  a  right  to  get  from 
the  plaintiff  a  statement  upon  oath  of  her  reasons 
for  terminating  the  engagement,  or  to  publish  the 
letters. 

Lord  Romilit.  M.R. — Because  a  young  lady 
breaks  off  an  engagement,  she  is  not  to  be  forced 
by  a  threat  of  publishing  the  letters  written  by 
her  during  its  continuance,  to  state  upon  oath  the 
reasons  that  induced  her  to  terminate  such  en- 
gngement.  The  defendant  will  not  be  permitted, 
because  the  young  lady  happens  to  have  made  ao 
affidaTit  (which  in  my  opinion  was  unnecessary 
and  might  just  as  well,  or  CTen  more  properly, 
have  been  made  by  her  father,  or  any  other  person 
acquainted  with  the  facts)  to  obtain  a  mere  con- 
ditional restraint  ngainst  the  publication  of  the 
letters.  The  injunction  must  be  granted.  Any 
cross*ezamination  of  the  young  lady  that  may 
take  place  is  to  be  held  before  me. 


BE  VIEW. 

Thb  Division  Courts  Act,  Rulbs  and  Forms, 
with  numerous  Practical  and  Explanatory 
Notes,  together  with  all  other  Acta  and  por- 
tions of  Acts  affecting  proceedings  in  Diri- 
sion  Courts,  and  many  new  and  useftil  forms, 
and  a  Table  shewing  all  the  Diyision  Courts 
in  Upper  Canada,  their  several  limits  and 
names  of  officers,  with  a  complete  Index. 
By  Henrt  O'Brien,  Esq.,  Barrister-at-Law, 
joint  compiler  of  Harrison  &  O'Brien's  Di- 
gest, and  one  of  the  Editors  of  the  Upper 
Canada  Lato  Journal  and  Local  Courts^ 
GazetU.  Toronto :  W.  C.  Chewett  &  Co. 
1866.     Price,  $2. 

The  object  which  the  Editor  of  this  most 
useful  work  had  in  view  was  to  annotate  the 
Division  Courts  Act  and  Rules  by  notes  ex- 
planatory of  the  text,  as  well  as  practically 
useful  to  professional  men  and  others,  and 
particularly  to  the  officers  concerned  in  the 
administration  of  the  courts. 

The  Editor  has  thoroughly  attained  his  ob- 
ject His  notes  are  not  merely  explanatory  of 
the  text,  but  so  practical  as  to  be  of  great 
value  to  the  profession  and  all  others  who 
in  any  way  may  find  it  necessary  to  consult 
the  Division  Courts  Act  The  notes  are 
couched  in  language  terse  and  to  the  point, 


and  yet  so  free  from  technicality  as  to  be 
intelligible  to  all  men  who  can  read  and 
understand  the  English  language.  Knowing 
the  industnr  and  ability  of  the  ^tor,  we  bad 
formed  high  expectations  as  to  his  projected 
work,  and  we  confess  that  high  as  were  our 
expectations  they  have  not  been  disappointed. 

The  Division  Courts  have  now  become 
local  institutions  of  Uie  country,  presided 
over  by  the  same  judges  who  preside  over  our 
County  Courts  or  inferior  courts  of  record. 
The  amount  of  business  disposed  of  in  the 
Division  Courts  is  greater  than  many  imagine, 
and  so  great  as  in  sevend  counties  severely  to 
tax  the  knowledge  and  patience  of  the  judge, 
and  occasionally  such  as  to  make  it  worth 
the  while  of  professional  men  of  good  standing 
to  appear  in  the  courts.  If  some  provision 
were  made  for  the  allowance  of  moderate 
counsel  fees,  we  venture  to  believe  that  the 
judges  of  Division  Courts  would,  in  a  short 
time,  have,  in  all  cases  of  intricacy  the  assis- 
tance to  be  derived  from  the  ability  of  learned 
and  trained  counsel.  This  would  not  merely 
be  a  great  aid  to  judges  who,  without  such 
assisti^nce,  are  freauently  called  upon  to  deter- 
mine questions  of  much  nicety  without  the 
benefit  of  proper  legal  discussion,  but  tend  to 
raise  the  courts  in  the  estimation  of  the  pro- 
fession and  the  public. 

As  it  is,  no  professional  man  whose  practice 
is  at  all  extensive  is  free  from  the  necessity  of 
understanding  the  Division  Courts  Act  Ques- 
tions of  jurisdiction  as  between  the  several 
courts  of  inferior  jurisdiction  daily  present 
themselves  to  his  consideration.  Applications 
for  writs  of  certiorari  are  of  frequent  occur- 
rence. The  proper  scale  of  costs  to  be  fol- 
lowed in  a  particular  case,  as  between  the 
Diyision  Court  and  the  County  Court,  is  at 
times  a  matter  of  considerable  difficulty. 
Suits  on  Division  Court  bonds  and  covenants 
are  often  instituted,  and  in  their  disposal  gen- 
erally demand  an  accurate  knowledge  of 
Division  Court  jurisdiction  and  practice.  Ac- 
tions against  Division  Court  bailiffs  for  things 
done  by  them  in  the  execution  of  their  office, 
and  the  appropriate  remedies  therefor,  are  as 
often  subjects  for  consideration.  Criminal 
prosecutions,  under  special  provisions  con- 
tained in  the  Division  Courts  Act,  are  not  of 
unfrequent  occurrence.  —  On  all  these  and 
similar  points,  valuable  information  is  to  be 
found  in  Mr.  O'Brien's  work. 

To  clerks,  bailiffs,  agents,  and  others  whose 
calling  requires  an  intimate  knowledge  of  the 
working  of  Division  Courts,  the  book  will  be 
of  incalculable  value.  Indeed  we  feel  certain 
that  as  soon  as  its  usefulness  is  known,  no 
clerk,  bailiff,  or  agent  will  venture  to  be  with- 
out this  book  one  day  that  can  be  avoided.  It 
is  not  merely  a  guide,  but  a  safe  guide  to  all 
who  stand  in  need  of  a  guide.  All  may  profit 
by  the  learning  and  care  here  bestowed;  and 
all  who  become  purchasers  of  the  work  and 
open  it  must  profit  by  the  use  of  it  The 
collection  of  decided  cases  is  most  complete 
and  reliable.     This  wo  have  tested  with  care, 
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and  have  been  well  satisfied  with  the  result  of 
our  test 

In  order  that  an  example  may  be  giren  to 
the  reader  of  the  learning  evinced  in  the  pre* 
paration  of  the  work,  we  transeribe,  from  page 
31,  part  of  the  note  on  writs  o(  certiorari : — 

"  A  certiorari  is  an  original  writ  issalo^  oat  of 
Chancery  or  the  Ktofl^s  Sench  [but  is  unacr  this 
section  confined  to  the  Superior  Courts  of  Com. 
mon  Law],  directed  in  the  King's  name  to  the 
judg^ee  or  ofiicers  of  inferfor  oonrts,  commanding 
them  to  return  the  records  of  a  cause  pending 
before  them,  to  the  end  the  party  may  have  the 
more  enre  and  speedy  justice  before  him,  or  such 
other  justices  as  he  shall  assign  to  determine  the 
cause.     (Bacon's  abr.) 

The  ^plication  should  be  made  to  a  judi^e  in 
Chambers  and  not  to  the  full  court.  {Ke  Botoen 
T.  EvanM,  18  L.  J.,  Ex.  88;  Solomon  y.  London 
C  db  D,  R.  W,  Co,,  10  W.  R.,  Ex.  fi9). 

To  entitle  a  suitor  to  this  writ  it  must  be 
shewn  that, 

1.  The  amount  claimed  is  |40  and  upwards. 

2.  That  the  cause  is  a  fit  one  to  be  tried  in 
one  of  the  Superior  Courts,  that  it  will,  in  all 
probability,  bring  up  difficult  points  of  law  at  the 
trial,  or  that  it  presents  some  other  circumstance 
which  would  render  a  trial  in  the  court  above 
advisable,  and, 

8.  The  leave  of  a  judge  must  be  obtained. 

As  a  general  rule  a  certiorari  only  lies  before 
judgment  with  a  view  to  a  trial  of  the  cause  in  a 
Superior  Court  {SiddaU  v.  Oibton,  17  U.  C.  Q.  B 
98) ;  and  Robinson,  C.  J„  in  McKenxie  y.  Keene. 
5  n.  C.  L.  J.  225,  refused  an  order  after  judgment 
and  execution  regularly  issued  and  money  made 
and  paid  over,  although  a  new  trial  was  subse- 
quently granted  by  the  county  judffe.  But  gen- 
erally when  a  new  trial  has  been  ordered,  and  the 
case  is  again  coming  on  for  trial,  a  writ  may  issue. 
(See  J2e^  v.  Lucag,  8  U.  C.  L.  J.  184 ;  CorUy  y. 
EobUn,  5  U.  C.  L.  J.  225.) 

The  43  Eliz.  cap,  6,  provides  that  no  such 
writ  shall  be  received  or  allowed  by  the  judge 
except  it  be  delivered  to  him,  before  the  jury, 
which  is  to  try  the  question,  has  been  sworn. 
'  The  mischief,'  said  Richardt,  C.  J.,  in  Blaek  v. 
We$U^  8  U.  C.  L.  J.  277,  'Intended  to  be  cured 
bj  the  statute  arises  when  the  cause  is  gone  into 
before  the  judge  alone,  as  before  a  jury ;  for  it 
enables  the  defendant,  in  the  language  of  tbe 
statute,  to  '  know  what  proofii  the  plaintiffs  can 
malce  for  proving  their  issue,  whereoy  the  defen- 
dants that  sued  forth  the  writ  may  luive  longer 
time  to  furnish  themselves  with  some  false  wit- 
nesses to  impugn  these  proofs,  which  the  plaintiffs 
bare  openly  made  by  their  witnesses,  which  is  a 
neat  cause  of  perjury  and  subornation  of  perjury.' 
1  think  the  act  in  spirit  applies  to  cases  where 
plaintiff's  witnesses  are  sworn  although  no  jury 
is  called.' 

The  removal  of  a  cause  under  this  section  is 
entirely  in  the  discretion  of  the  iudge  to  whom 
the  application  is  made,  upon  its  being  shewn  to 
him  that  difficult  questions  of  law  are  likely  to 
arise,  and  he  may  impose  such  terms  as  he  thinks 
fit  Each  case  roust  therefore  depend  on  its  own 
merits,  and  the  circumstances  attending  it.  With 
reference  to  the  English  cases  as  to  the  discretion 
of  the  judge,  it  is  to  be  noticed  that  the  wording 
of  the  an^ogous  sections  of  the  English  act  is 
different  from  that  before  us,"  ^c. 


Tlie  aboye  is  only  a  part  of  a  very  full  and 
complete  note  on  the  subieet,  which  we  cannot 
give  at  length,  but  which,  though  interesting; 
and  instructive  to  all,  shews  more  particularly 
the  value  of  the  work  to  lawyers ;  while  the 
following,  which  we  take  at  random,  will 
testify  its  value  to  practitioners  in,  and  particu- 
larly to  the  officers  of  Division  Courts.  And 
first  we  copy  the  note  to  the  latter  part  of 
Rule  No.  48  :— 

"Sec  86  authorises  the  clerk  to  'tax  costs 
Bubjeet  to  the  revision  of  the  judge.' 

Any  person  giving  evidence  before  the  judge 
is  entitled  to  his  witness  fees,  whether  attending 
under  a  subp<Bna  or  not.  And  if  in  the  opinion 
of  the  judge,  a  witness  is  material,  he  would,  if 
attending  on  a  subpoena,  be  entitled  to  be  paid 
even  though  it  should  not  be  found  necessary  to 
call  him. 

The  latter  part  of  the  rule  gives  the  clerk  a 
grwui  jucUdal  position,  and  requires  that  he  should 
act  with  judgment  and  caution.  He  must  be 
satisfied,— 

1st.  That  the  witness  for  whom  fees  are  claim- 
ed has  actually  been  paid,  not  that  he  it  to  be 
paid. 

3nd.  That  he  actually  attended  and  was  pre- 
sent in  court  when  the  case  was  under  investiga- 
tion, and  ready  to  be  examined  if  called,  though 
he  might  not  nave  been  actually  examined. 

8rd.  That  he  was  a  material  and  necessary 
witness,  of  which  the  fact  of  his  being  examined 
before  the  judge  would  be  sufficient  evidence, 
unless  the  judge  should  state  that  what  he  had  to 
testify  had  nothing  to  do  with  the  case,  or,  for 
any  other  reason  order,  tliat  he  should  not  be 
allowed  witness  fees.  If  the  witness  were  not 
examined,  and  no  order  made  by  the  judge  on 
the  subject,  it  would  devolve  upon  the  clerk  to 
exercise  his  judgment  as  to  whether  the  evidence 
of  the  person  could  be  considered  material  or 
necessary.  To  satisfy  himself  on  this  point  it 
would  generally  be  necessary  for  him  to  have 
before  nim  tbe  statement  on  oath  of  the  plaintiff 
or  defendant,  and  such  other  evidence  and  expla- 
nations as  could  be  adduced. 

4th.  That  he  attended  only  in  the  one  case 
in  which  fees  are  claimed,  for  if  he  was  a  witness 
in  more  than  one,  the  fees  paid  to  him  should  be 
apportioned  amongst  the  different  suits. 

0th.  That  the  sums  paid  are  within  tbe  scale 
allowed  in  the  schedule  (form  14),  or  in  the  Su- 
perior Court  tariff,  as  the  case  may  be,  or  are  in 
accordance  with  the  terms  of  any  special  order 
that  the  judge  might  make. 

If  the  witness  travelled  by  rail  or  other  pub- 
lic conveyance,  the  iadge  would  probably  order 
that  he  should  only  be  allowed  his  actual  travel- 
ling expenses',  if  such  sum  were  less  than  the  6dL 
a  mile  one  way,  allowed  by  the  tariff. 

In  nearly  every  case  the  clerk  will  find  it  to 
his  advantage,  both  for  his  information  and  as  a 
protection  against  fraud  to  insist  upon  the  produc- 
tion of  an  amdavlt  of  disbursements  by  the  plain- 
tiff or  defendant  claiming  witness  fees.  Such 
afiidavit  may  be  in  the  form  14  (a)  given  in  the 
schedule." ' 

And  again,  note  (e)  to  section  175,  respect* 
ing  interpleaders, — 

"  An  interpleader  issue  is  not  strictly  a  suit  or 
action,  it  is  in  fact  an  interlocutory  proceeding 
in  another  suit,  wherein  the  court  is  suosequently 


iia-Voi.  IL] 


LOCAL  COURTS'  *  MUNICIPAL  GAZETTE. 


[July.  1866. 


to  act  in  disposixig  of  the  rights  of  parties.  The 
parties  concoroed  are,  the  cuiimaDt,  who  is  deem- 
ed the  plaintiff,  and  the  execution  creditor,  who 
is  deemed  the  defendent  (see  rule  081  in  the  issae 
that  is  to  be  tried  for  the  purjpose  ot  ascertaining 
which  of  them— claimant  or  jud^ent  creditor — 
is  entitled  to  the  goods  under  seizure. 

The  provisions  of  this  section  are  intended 
solely  for  the  protection  of  buliffs,  though  the 
bailiff  is  not  bound  to  take  advantage  of  them, 
and  in  many  cases  when  he  finds  upon  enquiry 
that  the  claim  set  up  is  clearly  fraudulent,  or 
without  a  shadow  of  right,  he  would  not  do  so ; 
and  in  such  a  case  he  might  safely  take  a  sufficient 
indemnity  from  the  plaintiff  and  proceed  to  seU. 
If,  however,  he  finas  it  necessary  for  his  proteo> 
tion  to  take  out  an  interpleader  summons,  he 
should  be  prompt  in  making  his  application.  The 
provisions  do  not  apply  to  conflicting  executions. 
It  being  the  duty  of  the  bailiff  to  pay  the  first 
execution  creditor.  See  Bra^g  v.  bcpkint,  2 
Dow.  151. 

The  rule  has,  however,  been  altered  as  hr  as 
the  Superior  Courts  are  concerned,  by  the  late 
act  of  28  Vic.  cap.  19. 

Where  an  execution  plidntiff  directs  soods  to 
be  seized,  or  persists  in  opposing  the  daimants 
title  to  them  after  they  have  been  seized,  and  the 
issue  is  decided  in  favour  of  the  latter,  he  has  a 
pfood  right  of  action  against  the  tanner  for 
damages  sustained  by  the  seizure ;  and  the  result 
of  the  issue  is  conclusive  as  to  the  claimant's 
right  to  the  goods,  Harmer  v.  Ointitiloek,  21  U.  C. 
Q.  B.  260 ;  Afaj/  a  al.  v.  HovHand  €<  a/.,  19  U.  C. 
Q.  B.  66. 

It  has  been  decided,  that  in  itUerpleader  issues, 
contrary  to  general  rule,  the  judge  of  a  Division 
Court  may  try  the  question  of  property  in  «>ods, 
even  though  the  inquiry  may  involve  the  title  to 
land,  Mutme  v.  MeKinUy,  15  U.  C.  C.  P.  60;  1 
L.  C.  G.  8. 

The  disposition  of  the  goods  seized  is,  during 
the  pendency  of  the  interpleader  issue,  in  the 
absence  of  any  special  order  by  the  judge,  left  to 
the  discretion  of  the  bailiff.  It  is  very  common 
for  him  to  take  a  bond  for  the  production  of  them, 
but  this  course,  though  advantageous  to  the  per- 
son who  shall  eventually  prove  to  be  the  owner, 
is  not  without  risk  to  the  officer.  His  safest 
course  is  to  sell  the  roods  and  pay  the  proceeds 
into  court ;  or  else,  if  the  articles  are  not  perish- 
able, nor  likely  to  deteriorate  rapidly  in  value, 
nor  be  expensive  to  keep,  he  might  deposit  them 
in  a  safe  place  under  his  own  control.  The  cha- 
racter of  the  parties  and  the  nature  of  the  goods 
will  generally  be  a  guide  to  him. 

In  Harmer  v.  Cotoan,  28  U.  C.  Q.  B.  479,  the 
defendant,  a  bailiff,  seized  certain  goods  under  an 
execution,  which  were  claimed  by-the  plaintiff. 
The  bailiff  intending  to  apply  for  an  interpleader 
summons,  sold  the  eoods  subject  to  the  claim. 
The  price  of  the  goods  was  not  paid  to  the  bailiff, 
and  they  were  to  remain  in  his  custody  until 
judgment  should  be  given  on  an  intended  inter- 
pleader application,  which  was  subsequently  ad- 
judicated upon.  Hagarty^  J.,  said,  '  However  we 
may  be  inclined  to  agree  with  the  plaintiff  that 
a  bailiff  cannot  make  a  conditional  sale,  we  do 
not  see  how  we  can  therefore  turn  his  objection- 
able proceedings  into  an  absolute  sale,  vesting 
the  property  in  his  vendee.  We  incline  to  con- 
sider the  sale  wholly  nugatory,  and  that  the 
execution  was  not  executed,  and  the  goods  still 


remained  in  the  words  of  the  act» '  taken  in  execu- 
tion.'" 

Had  we  space,  we  could  reproduce  maoy 
notes  of  equal  learning  and  equal  yahie  from 
this  inestimable  little  book.  In  form  and  size 
it  is  just  what  it  ought  to  be.  The  mechanical 
execution  of  the  book  is  all  that  can  be  desired, 
and  reflects  great  credit  on  the  well  known 
publishers,  Messrs.  W.  C.  Chewett  &  C-a 

The  additions  of  "all  other  acts  and  por- 
tions of  acts  affecting'  proceedings  in  Division 
Courts,"  and  the  Table  ''shewing  all  the 
Division  Courts  in  Upper  Canada,  their  several 
limits  and  names  of  officers,*'  are  valuable  ad- 
juncts to  the  work.  The  former  renders  the 
book  still  more  complete  in  the  hands  of  the 
professional  man,  clerk,  bailiff  or  Division 
Court  agent  The  latter  recommends  the 
book  to  the  patronage  of  all  merchants  and 
others  whose  dealings  are  extensive,  and  who, 
in  consequence,  must  need  information  as  to 
the  limits  of  the  numerous  Division  Courts 
in  Upper  Canada  and  the  names  of  their 
officers,  in  order  to  the  speedy  and  satisfactory 
collection  of  debts  in  the  proper  Courts. 

The  Index  to  the  work  is  both  full  and  com- 
plete. Without  it  the  usefulness  of  the  book 
would  be  impaired :  with  it  every  page  is 
available  to  the  inquirer  without  loss  of  time. 
Some  authors  imagine  that  their  woric  is  done 
when  the  last  line  is  written,  and  that  they 
need  not  at  all  concern  themselves  about  the 
'*  mere  mechanical  preparation  of  an  index. ^' 
Were  an  author  to  write  merely  for  himself 
we  should  not  quarrel  with  this  idea.  But  as 
we  know  that  most  authors  write  for  public 
patronage,  it  is  their  duty  to  do  all  that  is 
necessary  to  make  their  books  as  widely  use- 
ful as  possible.  Nothing  to  this  end  is  more 
necessary  in  the  case  of  a  legal  work  than  a 
full  index.  Mr.  O'Brien,  mindful  of  all  that 
was  necessary  to  the  completeness  of  his  work, 
has  not  forgotten  this  desideratum. 

RoBT.  A.  Habrisox. 


APPOINTMENTS    TO    OFFICE. 


ODRONKRS. 

WILLXAM  ROBERTSON,  of  the  TniiigB  of  Unark,  E»- 
qvira,  to  be  an  AMoeUto  Ooroner  i»r  the  anltad  Otmotlei  of 
Luiark  end  Renfrew. 

THOMAS  P.  ECKHARDT,  of  the  townfetalp  of  XarkheiB, 
Ssqolrc^  M.D..  aod  WILLIAM  LAP8LBT,  of  the  tovnriiip 
of  SeMrboro1lgi^  Rwr.  M.D.,  to  be  AnocUte  Coronen  Ibr  the 
United  Ooanttee  of  York  and  Pvel. 

ALEXANDER  THOMPSON,  of  Bljrth.  Enquire,  M.D..  to 
be  Ml  AMociate  Oorooer  Ibr  the  United  Ounnlice  of  Huron 
and  Brace.    (Qaaetted  Jane  16, 1866) 

DBPUTT  JUDOBB. 

BPHRAIM  JONBS  PARKB,  of  (h«oode  Rail,  R  qnire 

Barrleter  at-Law,  to  be  Deputy  Judge  of  the  Oraoty  Conrt 

in  and  Ibr  the  ooanty  of  Mlddleeex.    (OaseUed  June  9, 

1866.) 

I8AA0  FRANCid  TOMS,  of  OenKxkj  lUl),  B»qulr»,6tf- 
rl»ierat-Law,  to  be  Depnty  Jndte  of  tbe  a>oD^\  Cunrl,  ia 
and  for  the  United  Ooantke  of  Boron  and  Bruee  (GaMttcd 
June  16, 1866.)  ^ 


CLERK  OF  OaUSTT  OOURT. 

JAMRS  MACFADDR.N.  of  St.  MaryV  BMiufm,  to  bvQerk 
of  tbe  Coubty  (  oun,  in  and  fur  flie  county  of  Pertli. 
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DfAAY  FOR  AUQU8T. 


SCJ.V... 
JTriday 

SCV... 

SUN^ 
ToHd. .. 
Friday 
Faiur. 
SCN... 
Moo.. 
Friday 


Vkk  Stmdap  qfler  2Vim(y. 


ArtlclM,  A&,  to  b«  left  with  flaertUry  Law  8oe. 

nth  3tauiap  after  Trinay. 

LMt  day  for  wttIos  fbr  Oottniy  €Xmrt. 

Utk  Sumdaf  afltr  Trinity. 

LotK  Vacation  eods. 

SL  BahMUmtto. 

DerUre  for  County  Oonrt. 

13IA  Amdoy  (kfttr  SVi'nAy. 

Trinity  Airm  ttommanoea. 

Papar  Day  Qatmn'tf  Bench.    New  Trial  Day  C.  P. 
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THE  NEW  MUNICIPAL  ACT. 

The  public  prints  will  ere  tjiis  have  told  our 
readers  that  a  new  Act  has  b^n  passed  during 
the  Session  of  Parliament  tmit  has  just  closed 
for  the  purpose  of  amending  and  consolidating 
the  Municipal  Laws  of  Upper  Canada.  The 
main  features  of  the  bill  will,  we  think,  tend 
to  raise  the  tone  of  our  municipal  institutions 
in  general,  and  in  cities  in  particular ;  though 
we  do  not  altogether  see  the  reason  for  some 
of  the  distinctions  that  are  made  between 
dties  and  towns.  Majors  are  to  be  elected  bj 
the  council  and  not  by  the  people,  as  under 
the  old  law ;  there  is  to  be  a  reduction  in  the 
number  of  representatives,  and  the  qualifica- 
tion for  both  voters  and  candidates  is  increased. 
Besides  these  salient,  points  there  are  others 
which  we  shall  shortly  endeavour  to  speak  of. 

Mr.  Harrison  has  announced,  we  are  glad 
to  see,  a  new  edition  of  his  most  valuable  work, 
"The  Municipal  Manual,"  which  will  include 
not  only  the  Act  ahready  spoken  of  but  also 
the  revised  Assessment  Act,  with  full  notes 
asd  references  to  decided  cases.  This  will  be  a 
great  boon  to  all  concerned,  and  which  they 
will  doubtless  profit  by. 


A  "VETERAN"  BAILIFF. 

The  following  sketch  of  the  life  of  one  of 
the  oldest,  if  not  the  oldest,  Division  Court 
officer  in  Upper  Canada,  obtained  ih>m  him- 
self will  not  be  without  interest  to  many  of 
our  readers.     It  is  given  in  his  own  words : — 

"  I  was  bom  at  sea  on  9th  August,  1768;  my 
tather  was  in  the  26th  Oameronian  Regimeot    I 


Borved  as  footman  with  the  first  Bishop  of  Quebec, 
with  Governor  Mills,  Rev.  Dr.  Mountain,  and  Sir 
John  Johnson's  lady.  I  married  in  1806,  and 
went  with  my  wife  to  Lochiel  where  her  friends 
resided.  I  went  as  raftsman  twenty-two  trips  to 
Qaebec,  and  roturned  home  on  fo0.  In  181 2  I 
volunteered  in  the  militia,  and  was  made  a  ser- 
geant. Was  at  the  attack  at  Salmon  River,  w*here 
we  took  a  block-house  and  fifty  prisoners,  and  at 
the  attack  at  Ogdensburgh,  under  Col.  Lcthbridgc, 
where  we  were  repulsed;  was  afterwards  em. 
ployed  building  the  fort  at  Presoott,  and  was 
made  quarter  master  sergeant.  I  was  at  the 
attack  at  Goose  Creek,  and  also  at  the  taking  of 
Ogdensburgh,  the  battle  at  Crysler's  Fanm.  and  at 
the  breaking  up  of  the  enemy's  camp  at  Malone. 
In  the  Fall  of  1888  I  volunteered  in  Col.  Yan- 
konghnet's  Regiment,  and  in  the  rank  of  sergeant 
was  at  the  taking  of  the  brigands  at  Wind  mill 
Point  In  1836  I  was  appointed  bailifT  (»f  tlie 
Commissioners'  Court,  and  was  afterwards  ap- 
pointed bailiff  in  the  Division  Court  by  Judge 
Jarvis,  at  its  first  formation.  I  have  done  all 
the  duty  on /oo<,  and  compute  that  I  have  travel- 
led between  sixty  and  seventy  thousand  miles  on 
foot.  My  wife  is  still  living,  and  we  have  liad 
three  sons,  eight  daughters,  sixty-four  grand- 
children, and  twenty  great-grand  children." 

The  signature  of  this  octogenarian,  by  name 
William  Wiseman,  is  written  in  a  bold  firm 
hand,  that  would  do  credit  to  many  a  man  a 
quarter  of  his  age.  The  truth  of  the  above 
statement  is  certified  by  the  judge  under  whom 
he  serves,  whose  length  of  service  and  vigour 
nearly  equal,  by  the  way,  those  of  his  trusty 
officer. 

"  The  old  man  still  acts  as  bailiff,"  says  the 
Judge,  "  and  is  the  surest  hand  at  serving  a  sum- 
mons upon  skulkers,  even  at  his  advanced  age  of 
88  years.  Perhaps  his  computation  of  mileage 
is  too  large,  but  he  seems  confident  that  upon  an 
average  he  has  travelled  60  miles  a  week.  Ought 
not  this  man  to  have  a  pension  V 

We  think  he  ought 


MEETING  OP  BAILIFFS, 
^e  have  received  the  report  of  a  meeting  of 
Division  Court  Bailiffs'  held  at  Guelph  in 
June  last  with  reference  to  subjects  of  con- 
siderable importance  affecting  the  due  admin- 
istration of  their  office,  and  as  to  an  increase 
of  their  fees  in  certain  cases.  We  quite  agree 
with  these  gentiemen  in  many  things  that  were 
said  on  these  subjects,  which  are  however  of 
too  much  importance  to  be  treated  in  a  sum- 
mary manner;  we  shall  therefore  postpone  the 
discussion  of  them  to  a  future  number 
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SELECTIONS. 


A  JURY  RECOMMENDING  A  PRISONER 
TO  "JUSTICE." 

While  everyone  will  feel  the  greatest  satis- 
faction that  the  gang  of  swindlers  who  carried 
on   the  Cavendish   Institution  has  had   an 
effectual  stoppage  put  upon  its  transactions, 
very  few  will,  on  consideration,  think  them- 
selves justified  in  echoing  the  call  for  signal 
vengeance  on  the  prisoner,  which  appears  to 
have  been  issued  by  the  jury  before  whom 
the  conspirators  were  tried.      To  cheat  the 
fatherless  and  to  rob  the  poor  is  a  device  for 
improperly  making  money,  the  more  easily 
carried  into  execution  by  reason  of  the  poverty 
and  comparative  friendlessness  of  the  victims; 
and,  at  the  same  time,  the  class  of  victims  is 
one  we  are  accustomed  to  look  upon  wtth 
feelings  of  peculiar  commiseration.    Hence  it 
not  unaturally  follows  that,  to  our  ordinary 
hatred  of  cheating  we  add  a  good  deal  of  in- 
dignant sympathy  towards  the  victims  of  such 
a  system  of  false  pretence  as  the  present,  and 
that  the  perpetrators  of  such  a  fraud  are  sure 
to  receive  no  pity  at  the  hands  of  the  public 
We  cannot  be  surprised,  then,  that  when  the 
jury  found  Smith  and  Wattey  guilty  of  con- 
spiracy to  defraud,  they  should  have  considered 
that  the  severest  sentence  within  the  power 
of  the  judge  would  not  be  two  much  for  the 
prisoners.    It  is,  however,  a  matter  of  regret 
that  twelve  men,  supposed  to  possess  a  certain 
quantum  of  intelligence,  should  deliberately 
depute  their  foreman  to  make  himself  ridicu- 
lous in  their  name  and  on  their  behalf  by  an 
interference  with  the  discretion  of  the  Court 
of  A  perfectly  unprecedented  description.     We 
do  not  doubt  that  the  learned  Recorder  was  as 
anxious   to    inflict  condign   punishment  on 
these  nefarious  conspirators  as  the  jury  could 
possibly  be,  but  he  could  not  lend  himself  to 
so  unheard  of  a  proceeding.      The  rebuke  ad- 
ministered to  the  jury,  though  in  the  mildest 
words,  was  of  a  nature  to  check  the  exuberant 
exces»es  of  their  love  of  "justice."     "I  can 
only,"  said  he,   ^Misten  to  juries  when  they 
recommend  prisoners  to  mercy — never  when 
they    recommend   them    to  justice  without 
mercy."     Such   a  recommendation   from   a 
British  jury,  we  will  venture  to  assert,  has 
never  before  been  made,  and  we  can  but  felici- 
tate the  public  on  the  ready  reply  of' the 
learned  judge,    and  his  true  appreciation  of 
the  law.     The  prevention  of  crime  is  the  sole 
object  of  the  law  in  the  punishment  of  crim- 
inals, and  the  idea  of  vengence  or  retaliation 
is  altogether  repungant  to  its  teachings.     The 
sympathies    of  juries  have  frequently  been 
the  subject  of  comment  in  the  columns  of  this 
Journal,  but  they  are  so  rarely  •xerdsed  in 
the  direction  now  indicated,  that  the  present 
subject  must  be  recognized  as  quite  a  new 
phase  in  our  experience. — Solicitors^  Journal 
and  Reporter. 


BRIBERY  AT  ELECTI(HY& 

Is  there  then  no  cure  for  bribery  ?  Such 
will  be  the  desponding  exclamation  on  reading 
the  debates  in  Lords  and  Commons,  and  the 
comments  of  the  newspapers. 

What  can  the  law  do  more  by  way  of  pun- 
ishment? Bribery  has  been  made  a  crime 
punishable  by  imprisonm^it  and  by  fine. 
That  punishment  is  not  inflicted,  because  it  is 
looked  upon  as  a  crime;  its  most  vehement 
denouncer  does  not,  in  his  own  mind,  think 
that  to  sell  a  vote  is  as  bad  as  to  pick  a  pocket. 
Moveover,  consience  whispers  that  the  blue 
ribbon  that  buys  the  peer,  the  baronetcy  that 
buys  the  commoner,  tiie  silk  gown  that  buvs 
the  lawyer,  and  the  place  for  hu  son  that  Vuys 
the  tradesman,  may  be  fitirly  pleaded,  as  at 
once  example  and  excuse,  by  tiie  working  man 
who  takes  a  lOZ.  note  for  preferring  Mr.  A.  B. 
C.  to  Mr.  X.  Y.  Z.,  both  of  whom  are  good 
men,  and  one  just  as  likely  as  the  other  to 
serve  his  country  well. 

An  immense  amount  of  hypocrisy  is  thrown 
about  this  question  by  all  parties,  and  the 
difficulty  in  dealing  with  it  results  mftrnlr 
from  the  fact  that  profession  and  practice  do 
not  agree.  Spea)^  of  it  as  we  think  of  it,  and 
something  may  m  done  to  check,  if  not  sop- 
press,  a  fast-growiig  evil 

Instead  of  treating  it  as  a  crimen  treat  it  ts 
a  malady,  and  see  if  it  will  not  be  possible 
U)  prevent  what  we  cannot  cure. 

Bo  long  as  the  poor  man  possesses  some- 
thing which  the  rich  man  wants  and  is  willing 
to  buy,  the  exchange  will  be  made:  The  in- 
genuity of  evasion  will  frustrate  any  law  th^t 
may  be  devised.  It  has  cynically  been  said 
that  every  man  has  hia  price,  and  it  is  only  a 
difference  of  degree.  There  is  not  a  reader  of 
this,  probably,  who  would  not  give  his  vote  to 
A.  instead  of  B.,  if  by  so  doing  he  could  en- 
sure ten  thousand  pounds  and  secrecy.  But 
ten  pounds  is  as  great  a  prize  to  the  man  who 
never  before  was  owner  of  a  piece  of  gold. 
Who,  then  may  cast  the  first  stone? 

Bribery  can,  therefore,  be  checked  (for  it 
can  never  be  abolished  wholly)  by  taking 
away  the  inducement  to  give  or  to  receive  a 
brib^  and  by  eliminating  the  corrupt  parts  of 
the  constituencies. 

To  remove  the  inducement  to  tale  bribes, 
we  must  abolish  poverty  and  covetousness. 
As  these  are  not  likely  to  cease  out  of  the  land, 
we  may  look  upon  any  attempt  to  prevent  men 
from  accepting  bribes  as  time  and  thought 
thrown  away. 

But  may  not  something  be  done  to  remove 
the  inducement  to  give  bribes? 

We  think  it  majr,  and  it  is  in  this  direction 
alone  that  legislation  can  senriceably  work. 

Why  do  candidates  bribe? 

Not  for  the  love  of  it;  they  detest  it;  they 
would  gladly  av<Hd  it ;  thoy  do  it  onl v  because, 
if  they  do  not»  thdr  opponents  wiU.  Virtue 
is  not  here  its  own  rewax^d ;  for  the  scrupulous 
man  would  be  fbr  ever  excluded  ftiom  Par- 
liament, and  the  party  that  dosed  its  purse 
would  be  in  a  perpetual  minority. 
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Thus  we  hare  adyanced  one  step  towards 
the  solution  of  the  problem.  B,  bribes  be- 
cause C.  bribes,  or  because,  if  he  did  not  C. 
would. 

To  prerent  bribery,  therefore,  we  must  re- 
more  the  motive  for  it 

That  motive  is  the  desire  of  B.  to  beat  C. 
If  it  can  be  so  contrived  that  B.  shall  not  beat 
C  bj  bribery,  B.  will  not  bribei 

Now,  this  is  not  merely  practible,  but  we 
can  make  it  the  interest  of  B.  not  to  bribe,  by 
making  his  bribery  not  only  worthless  to  him- 
self, but  actually  a  means  by  which  0.  may 
beat  him. 

The  process  is  simple.  If  B  bribes,  let  his 
election  be  avoided,  and  let  C.^  if  next  upon  the 
poll,  take  his  place,  unless  he,  too,  has  been 
^ilty  of  bribery,  in  which  case  the  third  should 
be  preferred,  and  so  on. 

This  would,  in  the  first  place,  insure  at  every 
election  one  pure  candidate  at  the  least,  and  the 
danger  to  the  rest  would  be  so  extreme  that  they 
woidd  be  deterred  from  risking  it 

And,  to  strengthen  this  inducement,  sub- 
sidiary legislation  should  facilitate  the  detection 
of  bribery.  Confession  should  exonerate  from 
consequences;  all  should  be  competent  and 
compellable  witnesses,  and  ip$o  facto  dis- 
charged from  punishment 

If^  after  this  removal  of  inducement  to  give 
bribes,  there  should  be  found  constituencies 
who  will  not  vote  without  them,  on  a.  sufficient 
petition  alleging  this,  let  a  oommisioner  go  to 
the  place  and  make  inquisition  judidallY,  and 
let  all  who  are  convicted  of  having  taken  oribes 
be  dis/ranehiaed/or  life,  but  subjected  to  no 
other  penalty.  This  is  so  appropriate  to  the 
offence  that  no  person  would  hesiUte  to  impose 
it 

Thus  the  corrupt  elements  would  be  grad- 
ually extirpated  from  the  constituencies. 

But  we  look  with  infinitely  greater  confidence 
to  the  removal  of  the  inducement  to  give,  by 
the  knowledge  that  detection  would  not  merely 
snatch  away  the  prize,  but  hand  it  to  the 
opponent — Zato  Tims$. 


MAQISTBATES,  UUNICIFAI., 
INSOIiVSKCY^  in  SCHOOL  IiAW. 


NOTBS  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

Lascbst  —  EMBsszLiMBirT.  —  A  porter  waa 
employed  by  the  vendor  of  goods  to  deliver 
them  to  the  vendee,  bat  bad  no  aathority  to 
receive  the  money  for  them.  The  vendee,  bow- 
ever,  volontarily  and  without  solicitation  paid 
the  porter  for  the  goods.  The  porter  oanie  baok 
to  the  vendee  and  pointed  out  that  be  had  been 
pud  ihort,  and  reeeived  the  balaece.  He  snb- 
lequently  converted  the  money  to  his  own  qm. 

Btld,  (Lefroy,  C.  J.,  diseentiente)  that  a  eon- 
vietioD  for  lareeny  was  ttotsiiataiiisble.^iS^;^^.  «. 
WheeUr,  14  W.  It  848» 


Obstbvotiohs  to  Flow  or  WAraa — Municipal 
CoBPomATiOH. — A  city  is  not  liable  in  an  action  at 
law  for  an  injury  to  a  private  person  by  the  ob> 
Btroetion  of  the  flow  of  the  water  of  a  stream, 
caaaed  by  an  increase  of  the  aurfkoe  wash  from  the 
streets  into  the  same,  if  suoh  inoreaaeis  only  the 
natural  reanlt  of  the  growth  of  the  city  ;  or  by  t he- 
emptyings  ef  the  sewers  into  the  same,  if  these  are 
no  greater  than  would  otherwise  have  been  car- 
ried in  by  snrfaoe  washings,  and  are  not  sufficient 
to  exert  any  appreciable  effect  on  anch  person  ; 
or  by  a  bridge  oonstruoted  by  a  railroad  corpor- 
ation, under  the  authority  of  its  charter ;  or  by 
a  bridge  constructed  by  the  city,  if  the  bridge 
when  built  was  sufficient  to  allow  the  free  flow 
of  the  water  as  the  stream  then  was,  or  with  euch 
changes  as  were  likely  to  be  produced  by  natural 
causes  alone,  although  it  has  proved  insufficient 
for  this  purpose,  with  such  changes  as  have  beea 
produced  by  the  exercise  by  a  railroad  corpora- 
tion of  its  chartered  rights,  or  by  the  wrongful 
acts  dt  individuals:  Wheeler  v.  CiVy  of  Wot'^ 
ceeter,  10  Allen ;  6  Am.  Law  Reg.  675. 


Irsolvihot^Plsadimo— Admihistbaxiov.— A 
voluntary  assignment  to  an  official  assignee  under 
the  Insolvent  Act  of  1864  (sec.  2),  is  not  valid 
unless  accepted  by  the  assignee. 

Every  material  allegatioa  in  a  bill  abould  be 
po^tive;  and  an  allegation  that,  so  far  as  the 
plaintiffs  know,  an  assignee  had  not  accepted  the 
assignment  executed  by  an  insolvent,  was  held, 
insufficient:  Yarrisiffton  i,Lyon^  12  U.  i\  Chan. 
Rep.  808. 

BAJIKBVfTOT  AOT,  1861,  S.  86— DXBTOB*S  oww 

Pannoir  roB  Adjvoioatioh  ov  BAjiKurproT— « 
No  AssiTS. — The  mere  fact  that  a  debtor  has  no 
assets  is,  in  the  absence  of  fraud,  no  reason, 
sgainst  his  obtaining  an  order  of  dischavge  upoa 
his  own  petition.— i?x  parU  En$by^  14  W.  lU 
849;  2U.  C.  L.  J.,  N.8.      . 


SIMPLE  CONTRACTS  A;  ATFAIRa 
OF  SVS&Y  DAY  UFS. 

NOTES  OF  NEW  PBCI8ION8  AND  LSADINQ 
GASES. 
Baxxba's  lasH — Smcial  Gohtbaad— Assioh* 
MIST  Of  MAaoiRAL  EiOiiPTS. —Where  abank^ 
on  discounting  bills  fo»  a  customer,  places  part 
of  ths  money  to  a.  separata  aooount,  giving  him 
•'marginal  vaeelpta"  for  tbe  mon^  retained, 
and  tho  customer  afkerwsffds  assigns  these  mar- 
ginal reeeipts  to  a  third  party,  the  bank  are  only 
entitled  to  a  set-off  for  any  sums  actually  due 
and  payable  to  them  up  to  the  date  of  nociee  of 
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I  In?  asMigament. -~X>JfryM  y.  TKm  Agra  and  Jfo*- 
(ennan*s  Bunk  {Limited),  14  W.  R.  889. 


Railway  Coupant  —  Cokmutatiok  Tiokst. 
< — Where  a  railroad  company  has  iaBiied  a  oom- 
niutation  ticket,  by  which  the  parchuer  is  enti- 
Tied  to  ride  for  less  than  the  osaal  legal  fare, 
and  the  ticlcet  oootaiDS  a  cootraot  that  the  com- 
muter shall  show  it  to  the  ooDdnotor  when  re. 
quested,  the  company  is  entitled  to  enforce  such 
cootraot  strictly,  ond  the  loss  of  the  ticket  will 
depriTe  the  commuter  of  his  right  to  a  flree  pas- 
sage on  the  cars. — Ripley  t.  New  Jertey  Railroad 
Company,  5  Am.  Law.  Reg.  587. 


Mbasubb  or  Damaqbs  in  Actioh  fob  Nbglx- 

WNOB  IS  NOT  PBB8BNTINQ  A  NOTB  FOB  PaTKBHT 

AT  ITS  Matvbitt. — In  an  action  against  bankers 
to  recover  damages  for  omitting  to  present  a  note 
for  payment  at  maturity,  and  to  charge  the  in* 
dorser,  the  judge  left  it  to  the  jury  to  find  so 
much  damages  as  they  would  consider  such  a 
«Iaim  to  be  worth  against  *^$ueh  a  man  as  the 
indorser  was  shown  to  be."  Held  erroneous ; 
'and  that  the  charge  should  have  reference  to  the 
pecuniary  means  of  the  indorser :  Bridge  y.  Maton, 
45  Barb. 

Held,  also,  that  the  amount  of  the  note  was 
jprimd  facie  the  rule  of  damages.  But  that  the 
defendants  could  show,  in  mitigation  of  damages, 
that  the  inderser  was  insolvent,  or  not  worth 
iproperty  enoogh  to  pay  the  debt ;  and  that  if 
this  was  shown,  the  defendants  were  entitled  to 
averdiot:  Id, 

In  such  an  action  the  plaintiffs  are  entitled  to 
Tecover  such  damages  only  as  they  have  sns- 
"tained,  having  referenoe  to  the  amount  of  pro- 
-perty  which  it  shall  appear  from  the  evidence 
that  the  indorser  was  possessed  of  as  owner :  Id. 
-^  Axfx,  Law  Beg.  566. 


Damaqbs  fob  Injvbt  to  Cattlb  in  Tbans- 
70BTUIO.— In  an  action  against  a  carrier  to  re- 
cover damages  for  injuries  sustained  by  a  lot  of 
ctfttle  received  for  transportation,  through  the 
negligence  of  the  carrier  or  its  employees,  the 
rule  of  damages  is  the  difference  in  value  between 
the  cattle  when  placed  in  the  carrier's  charge 
and  their  condition  when  delivered :  Black  v.  The 
Camden  and  Amb<ty  Railroad  and  l^ane.  Co.^  45 
Barb. — 6  Am.  Law  Reg.  568. 

CONTBXBUTOBT    NbOUGIVOI    Of    PKAIHTIFr. — 

One  who  is  injnred  by  lUllng  through  a  trsp- 
door  in  a  portion  of  a  fkotory  which  is  not  open 
'  to  the  public,  but  is  intended  eKclnsively  for 
workmen,  and  where  the  owner  had  held  ont  no 
nvitatlon  or  allniement,  ^ezpreia  orimplied,  for 


him  to  enter,  cannot  recover  damai^es  therefor 
against  the  owner  af  the  factory:  Zoebieck  v. 
Tarbell  and  another,  10  Alien  — 5  Am.  Law  Reg 
572. 


DUTT  TO  KBBP  A  PbI7ATB  WaJ  IN  SaFI  CON- 
DITION.— If  there  are  two  entrances  to  a  store, 
and  there  is  a  trap-door  between  one  of  them  aod 
the  stairs  leading  to  the  upper  stories,  which  are 
verbally  leased  to  a  tenant  with  permission  to  as« 
such  entrance,  the  owners,  who  occupy  the  lower 
stories,  are  bound  to  use  the  trap-door  with 
reference  to  the  safety  of  those  who  hare  a  right 
to  pass  there;  and  if  they  negleet  to  exercise 
suitable  and  reasonable  precautions  to  guard 
against  accident  while  the  trap-door  la  open,  thev 
may  be  held  liable  in  damages  to  a  person  faaviog 
lawfVil  occasion  to  pass  to  the  npper  rooms,  who, 
while  in  the  use  of  doe  care,  t$Ms  through  the 
trap-door  and  sustains  injury  by  reason  of  their 
negligence:  Elliott  v.  Pray  et  al.,  I'J  Allen. 

If  the  owners  of  a  store,  which  is  situated  opoo 
a  public  street,  have  let  the  upper  stories  thereof 
to  a  tenant,  and  an  entrance,  directly  in  front  of 
the  stairs  which  leads  to  the  upper  stories,  is  so 
constructed  and  is  so  Labitnally  kept  open  as  to 
indicate  that  it  is  a  proper  entrance  for  those  who 
have  occasion  to  ascend  the  stairs,  and  there  ia 
a  trap-door  between  it  and  the  stairs,  which  is 
carelessly  left  open  by  them,  they  may  be  held 
liable  in  damages  to  one  who,  while  in  the  use 
of  due  care,  and  having  lawful  occasion  to  ascend 
the  stairs,  is  thereby  induced  to  pass  through 
that  entrance,  and  falls  through  the  trap^door 
and  sustains  injury  by  reason  of  their  negli- 
gence :  Id.— 6  Am.  Law  Reg.  572. 


PaSSBNOEB  LBATINO  a   TbaIN  mPBOPBBLT.— 

If  a  railroad  train  is  stopped  at  night  merely  for 
the  purpose  of  allowing  a  train  which  is  expected 
from  the  opposite  direction  to  pass  by,  and  no 
notice  is  given  by  the  servants  of  the  company 
to  passengers  that  they  may  leave  the  oars,  ooe 
who  leaves  the  cars  and  walks  into  an  open  cat- 
tle-guard and  receives  a  personal  injury  cannot 
maintain  an  action  against  the  company  to  re- 
cover damages  therefor;  and  it  is  immaterial 
that  he  was  misinformed  by  some  person  not  io 
the  employment  of  the  company  that  he  must  go 
and  see  to  having  his  baggage  passed  at  a  cub- 
tom-honse  supposed  to  have  been  reached  by  the 
train,  or  that  the  train  was  near  a  passenger 
station,  which  was  not  the  place  of  his  destins- 
tion :  I^oet  v.  Grand  T^nk  Railroad  Companyf 
10  Allen.— 5  Am.  Law  Reg.  578. 


Failubb  to  Dblitbb  Qooimi. — ^If  goods  sre 
sent  by  a  carrier,  and  nuther  the  bill  of  ladiog 
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nor  the  dtreetioo  upon  tben  enables  him  to  deli- 
Ter  them  to  the  purohnser,  sod  they  are  lost  in 
eoBseqaeoce,  the  purchaser  may  reooTer  back  the 
price  paid  bj  him  to  the  Tender  for  the  same ; 
Qor  will  he  be  preeumed  to  haTO  assented  to  or 
watTod  the  Tender's  omission,  f^om  proof  that  he 
reeeiTed  a  copy  of  the  imperfect  bill  of  lading 
before  the  payment  was  made,  that  he  thereafter 
made  diligent  enquiry  to  find  the  goods :  Finn  t* 
dark,  10  Allen.-.5  Am.  Uw  Reg.  674. 


Damaois  Yom  Briach.— The  rule  of  law  that 
the  measnre  of  damages  in  sn  action  for  breach 
of  warranty  on  the  sale  of  a  chattel  is  the  dif- 
ference between  the  actual  Talue  of  the  article 
told  and  its  Talue,  if  it  had  been  as  warranted* 
is  not  affeeted  by  proof  that  the  purchaser  sub* 
scquently  resold  it  for  an  increased  price,  espe- 
dally  if  it  does  not  appear  that  such  sale  by  him 
was  without  warranty:  Brown  ▼.  Bigelow^  10 
Allen. 

A  bill  of  sale  of  **  one  horse,  sound  and  kind,*' 
ia  a  warranty  of  soundness,  upon  which  the  Ten- 
<Ior  is  liable  if  the  horse  prOTOS  to  be. permanently 
lame,  although  the  purchaser  knew  that  be  was 
lame  a  w%ek  before  the  sale,  and  his  lameness 
was  talked  of  before  the  sale,  and  the  Tondor  then 
refased  to  giTe  a  warranty :  Id. — 6  Am.  Law 
Reg.  675. 

UPPER  CANADA  BEPOHTS. 

COMMON  LAW  CHAMBERS. 
{RfjtorUd  by  HiiiaT  O'BRUn,  Esq.,  BcarriiUT<Jt-Lai9.) 

McEat  XT  AL  y.  GooDSOir. 

Ommittal  for  dtfdndt  of  pajfmtut  pwiuant  in  order  of 
Divisian  Cattri  Judgo^Intoiveni  Jet  qf  lHAi^l  roUetion 
mdtr^Deputy  Clerk  qf  Oroton^PriviUffeJ^rom  arrttt, 

la  U84  adebtor  In  a  JHwiaSaa  Ooort  wm  onl«red  to  pay  $5 
per  month,  but  nude  de&nlli.  H»  wu  snlMMiMiiiry 
ininmoned  to  appear  before  the  judge  on  4tli  April,  186^ 
to  «how  eaiiM  why  he  tbould  not  be  oommitted  Ibr  eon- 
t«mpc  in  not  obeying  the  order.  On  the  day  preriona 
bo  verer  (8rd  AprU},  he  made  an  aaiignment  to  aa  offldal 
assignee.  He  anerwarda  obtained  the  neoeoary  oonmnt 
of  his  creditors  to  hla  releaee  under  the  Ineolrenc  Act, 
bat  tbe  judge  nefrertbeleH  made  an  order  oonmitting  the 
d«&ndant  £>r  contempt.  Upon  an  application  for  a  pro- 
UUtion  to  reatriiin  all  proeeedingt  In  the  Division  Gonrt, 

Bdi,  that  tbe  defendant  was  not,  under  theee  drcumstancea, 
ratltled  to  protection  under  the  Insolvent  Act. 

Ikid,  aito,  that  tbe  fsct  of  tbe  defekdant  being  the  Deputy 
Clerk  of  the  Crown,  Ae^  did  not  entitle  him  to  any  prirl- 
I'ge  firom  arreat  under  the  order. 

[Chambers,  June  0, 12,  1806.] 

The  defendant  ia  Deputy  Clerk  of  the  Crown 
end  Pleas  and  Clerk  oi  the  Comity  Court  of  the 
County  of  Brant. 

The  plaintiA,  on  the  22nd  of  December,  1859, 
obtained  a  judgment  against  him  in  the  first 
DiTiaion  Conrt  of  the  County  of  Brant  for  $89.90 
debts,  and  $2.10  costo.  On  the  26th  Ma^,  1864, 
the  defendant  was  examined  before  the  judge  of 
the  conrt,  under  see.  160  of  the  Division  Court 
Act,  and  then  ordered  to  pay  $6  a  month  to  the 


plaitttifis  on  the  judgment.  Before  this  he  had 
paid  the  plaintins  $19,  and  there  was  then  due 
$87.63.  On  the  19th  September,  1864,  the  de- 
fondants  paid  the  plaintiffs  sixteen  dollars,  but 
has  paid  nothing  since. 

On  the  8rd  of  April.  1866,  defendant  made  an 
assignment  of  his  estate  to  Augustus  W.  Smith, 
official  assignee  for  the  County  of  Brant,  but  what 
the  estate  was,  did  not  appear.  Previous  to 
this,  he  had  been  summoned  to  appear  before  the 
judge  on  the  4th  of  April,  to  show  cause  why  lie 
should  not  be  committed  for  his  contempt  in  nut 
obeying  the  said  order.  On  this  occasion,  ho 
informed  the  judse  that  he  bad  made  the  assign- 
ment and  claimed  that  no  further  order  could  be 
made  against  him  in  respect  of  the  first  order. 
Thereupon  the  matter  stood  over  till  the  28th  of 
the  same  month. 

In  the  meantime,  according  to  the  defendant's 
statement,  he,  the  defendant,  obtained  a  consent 
in  writing  of  the  requisite  number  of  his  credi- 
tors, who  represent  the  requisite  proportion  in 
value  of  his  liabilities  required  by  the  Insolvent 
Act  of  1864,  and  its  amendments,  to  give  validity 
to  such  consent  to  his  discharge  under  the  act. 
(His  liabilities  were  stated  $6642.32,  but  what  his 
assets  are,  if  any,  did  not  appear.)  That  although 
the  plaintiff  and  the  judge  were  informed  of  nil 
this,  on  the  28th  of  April,  the  judge  made  an 
order  in  this  cause  directing  the  defendant  to  be 
committed  for  contempt  in  not  payini^  the  said 
money  according  to  the  terms  of  the  first  order, 
but  permitted  the  issuing  the  order  to  stand  over 
for  twenty  days,  to  give  time  to  pay  the  money 
or  to  take  steps  to  reUeve  himself  from  the  order. 

On  the  4th  May  last,  the  defendant  obtained  a 
summons  in  the  court  below,  calling  upon  the 
plaintiffs  to  show  cause  why  the  last  mentioned 
order  should  not  be  discharged,  on  the  grounds 
that  he  had  made  an  assignment  and  obtained 
the  consent  of  his  creditors  to  be  released  as 
before  mentioned.  On  the  return  of  this  sum- 
mons, on  the  7th  of  May,  the  parties  were  heard* 
and  on  the  26th  this  summons  was  discharged, 
but  directions  were  given  to  stay  the  issuing:  of 
the  order  for  commitment  for  contempt,  to  ^ive 
the  defendant  an  opportunity  of  applying  for  a 
writ  of  prohibition  nere. 

On  the  81st  of  May,  Robert  A,  HarrxMon  obtained 
a  summons  at  the  instance  of  the  defendant,  calling 
upon  the  plaintiffs  and  the  jud^  to  show  cause 
wny  a  writ  of  prohibition  should  not  issue  to  re- 
strain all  furtner  proceeedings  in  the  Division. 
Court  in  the  cause,  on  the  ground  that  the  defend* 
ant  had  obtained  a  discharge  from  his  creditors 
under  the  Insolvent  Act  of  1864,  and  on  the 
grounds  that  the  defendant  was  privileged  fr4»m 
arrest,  being  the  deputy  clerk  of  the  Crown  and 
clerk  of  the  County  Court  for  Brant,  appoiqted 
under  the  great  seal. 

Mon  shewed  cause. 

John  Witsoif,  J. — ^Tlie  defendant  rests  his  nppU^ 
cation  for  the  writ  of  prohibition  on  two  grounds  j. 
first,  his  release  under  the  Insolvent  Act  of  1864  ; 
and  secondly,  by  reason  of  his  privilege  from 
arrest  as  an  officer  of  the  court,  holding  his  office 
under  the  great  seal. 

It  does  not  appear  from  anything  before  mo 
here,  that  the  aefendant  has  complied  with  th«> 

E revisions  of  the  act,  but  as  the  case  has  rather 
een  presented  as  an  appeal  from  the  judgment  (»f 
the  learned  judge,  who  seeras  to  have  stayed  tho 
issuing  of  the  oraer  for  committal  until  this  ap^ 
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cation  wm  disposed  of,  I  will  assame  that  the 
prorisions  of  tne  act  haTe  been  complied  wiUi. 
He  seems  to  have  grounded  his  decision  on  the 
authority  of  Abley  v.  Dale,  11  O.  B.  878 ;  Oenf^e 
V.  Sotnert,  11  Exch.  202;  and  the  same  wplica- 
tion  in  16  C.  B.  6S9;  JSx  parte  Chrutu,  4  £1  AB. 
*i  14.  The  defendant  rests  his  case  upon  the  autho- 
rity of  Copeman  y.  Bote,  7  EL  A  B.  679,  and  the 
cases  which  arose  after  the  repeal  of  tiie  102  sec. 
of  the  English  County  Court  Act,  by  the  2  sec. 
of  the  19  A  20  Vic.  cap.  108.  But  the  172  sec. 
of  our  1  HTision  Court  Act  is  the  same  as  the  102 
sec.  of  the  English  Act,  which  was  there  repeated. 
The  authority  therefore  upon  which  AbUy  y^DaU 
was  decided  still  remuns  in  force  here. 


I  think,  therefore,  the  learned  jodge  i 
in  the  view  he  took  of  the  law. 


» right 


The  second  point  now  raised  here  does  not 
appear  to  have  been  made  before  him — that  the 
defendant  was  privileged  from  arrest 

I  am  referred  to  the  case  of  Adamt  y.  Aehland, 
7  IT.  C.  a  B.  211,  and  of  Miehie  y.  AOen,  7  U.  C. 
Q.  B.  482,  to  show  that  a  judge  of  a  County  Court 
or  a  Surrogate  Court  are  not  liable  to  arrest  for 
debt ;  and  to  Sunn  y.  Dakint,  16  C.  B.  77,  to  show 
that  one  haying  privilege  as  a  public  officer  is 
not  liable  to  arrest  for  contempt  of  this  kind 
charged  upon  the  defendant,  but  on  the  analogy 
of  Hertderwn  y.  Diek^on,  1 9  U.  C.  Q.  B.  692, 1  think 
the  defendant  is  not  entitled  to  ib»  privilege  he 
claims.  The  intereste  of  the  public  service,  it  is 
to  be  feared,  will  suffer  more  from  allowing  gen- 
tlemen holding  an  office  to  set  their  creditors  at 
defiance,  on  the  ground  of  privilege,  than  by  hold- 
ing them  responsible,  as  much  as  possible,  for  the 
consequences  of  that  kind  of  imprudence  which 
ttbis  case  discloses. 

The  summons  will  be  discharged  with  costs. 


CHANCERY. 

I  Reported  bv  Alxz.  QaxirT,  Esq.,  BarritUtai  Law^  KeporUr 
totJMQmrt.) 

Bbuuiibll  y.  Wrabin. 

Infunetim-'Obitrticlion  <^  vUhd. 
Thtf  own4>r  fif  two  adJotnlDR  ahop*  laaasd  one  to  the  p1alD> 
tiff  »nd  the  other  to  the  derennant.  The  plaliitiira  shop 
window  had  been  to  oooetraeted  ee  to  preeent  a  ilde  vleir 
t<i  pereoni  eoming  dowD  the  street,  the  ot^eot  betag  to 
KitrMt  fcbetr  atteation,  and  to  ohtato  their  cttstom  fer  the 
wibret  displayed  In  the  ehop;  and  the  privnege  wm  tbevrn 
t(>  be  a  Tery  Important  one.  The  teoaot  of  the  ad^nJng 
■hop  havlnc  placed  a  show  tmm  in  an  open  ipaoe  or  door- 
wHj  of  hid  shop,  to  as  to  Intercept  the  view  of  the  plain- 
tiff's window,  was  restrained  by  injanotlon  firom  contK 
noiog  the  obstruction. 

This  was  a  motion  for  an  injuootion  to  restrain 
the  defendant  from  placing  a  certain  shoir-oase, 
or  any  other  show -case  or  article  of  a  similar 
nature  or  description,  and  from  retaining  the 
same,  in  such  a  position  as  to  darken  and  obstruot 
the  window  of  the  shop  oecnpied  by  the  plaintiff, 
or  K%  to  prevent  a  full  and  uninterrupted  view  of 
said  window  by  perdons  passing  along  the  south 
8i(le  of  the  street  on  which  the  shop  is  situate, 
or  from  io  any  way  depriving  the  plaintiff  of 
the  fall  use,  benefit  and  advantage  of  the  said 
win-low. 

The  plaintiff  filed  an  affidavit  stating  that  this 
win«iow  wan  of  great  use  to  him  for  the  purpose 
of  iliMplaviiig  to  the  publio  his  goods,  and  that  it 
was  of  the  atinoKt  iuiportaoae  to  .him  (that  all 


parsons  paaaing  along  tho  ttraet  afaovld  have  a 

full  and  Qolntamipted  view  of  the  vrindow,  and 
of  the  goods  and  articles  displayed  and  set  out 
therein,  the  window  being  in  part  oonstracted 
in  the  manner  it  is,  for  the  express  purpose  of 
presenting  aa  large  a  spaoe  aaitable  for  display- 
ing goods  as  possible,  and  by  that  meAOs  attract- 
ing the  attention  of  the  public  so  passing  along 
the  street  before  and  past  the  plaintiiT'a  shop. 

Other  affidavits  to  the  same  effect  were  filed 
on  behalf  of  the  plaintiff. 

The  defendant  filed  several  affidavits  against 
the  motion,  but  his  eross-ezamination  was  held 
by  the  Vioe-Chanoellor  to  support  the  plaintiff*! 
case  as  to  the  principal  facts. 

Blakt^  Q.  C,  and  DoyU^  for  the  plaintiff,  cited 
Riviere  v.  Bower,  Ky.  i  Mo.  24 ;  Cvrtie  v  Unvm 
Bank,  2  Giff.  685. 

Boa/t  Q.  Ct  and  Inee,  oontra,  oitsd,  CUrk 
v.  Clark,  1  L.  R.  Ch.  16;  Smilk  y.  JSewsn, 
Oale  on  Easements,  82;  Curriere'  Company  t. 
Cor5y,  11  Jur.  N.  8.  719 ;  SuffUld  y.  Brovn,  10 
Jar.,  N.  S.  1 ;  RadeUfe  y.  Duke  of  PortUmi 
8  Qiff.  702 ;  lemtUrg  y.  Saet  India  Cawepamy,  10 
Jur.,  N.  8.  221 ;  JohnMon  y.  WUde,  9  Jor.,  N.  8. 
1888 ;  Jaekion  y.  Duke  of  NeweaetU,  10  Jur. 
N.  8.  688 ;  Tatee  v.  Jaeke,  13  Law  T.  N.,  8.  17: 
DeveriU  y.  PriUhard,  12  Law  T.,  N.  8.  759; 
S.  C.  an  appeak 

MowAT,  V.  0. — This  is  a  motion  for  an  injunc- 
tion. The  plaintiff  is  a  druggist,  and  the  de- 
fendants are  jewellers.  They  occupy  a<goisij)g 
shops  in  the  principal  street  in  Toronto.  Both 
the  shops  belong  to  the  same  proprietor.  The 
plaintiff's  lease  bears  date  the  24th  of  March. 
1862,  and  tiie  defendant's  the  18th  of  April, 
1864.  The  shops  are  each  twelve  feet  wide,  and 
the  fronts  have  been  eonstrocted  with  a  special 
view  to  affording  the  greatest  possible  adyantages 
for  displaying  goods.  With  this  object  the  door 
of  each  has  been  placed  four  f^t  back  from  the 
line  of  the  street;  and  the  plaintiff's  window 
has  been  divided  Into  three  compartments,  the 
westerly  one  forming  an  obtuse  angle  with  the 
middle  compartment,  and  extending  from  the 
line  of  the  street  to  the  partition  wall  betweeo 
the  two  shops.  It  thus  forms  the  easterly  side 
of  the  defendant's  doorway,  and  is  valuable  for 
attraoling  the  attention  of  persons  passing  east- 
erly, to  the  goods  displayed  in  it.  The  plaintiff, 
and  the  previous  tenants  of  the  shop  be  oecapies, 
had  the  free  use  of  the  window  for  this  purpose, 
without  obstruction,  fbr  ten  years.  Lately,  how- 
ever, the  defendants,  being  desirous  of  attracting 
the  attention  of  persons  passing  in  the  same 
direction,  to  their  own  wares,  have  procured  a 
moveable  show-case  of  suitable  eoostruetion, 
which  they  plsoe  during  the  day  on  the  easterly 
side  of  their  doorway,  and  which  to  a  oonsider- 
able  extent  intercepts  the  view  which  passers-by 
would  otherwise  have  of  that  eompartnent  of 
the  plaintiff's  window.  This  show-case  extends 
from  the  line  of  the  street  to  the  partition  wall, 
vii. :  about  four  feet  It  is  eleven  inohes  deep, 
and  three  feet  two  inches  high,  and  is  placed  on 
a  stand  thirty-two  inches  high,  the  height  of 
both  together  being  nearly  six  feet  from  the  floor 
of  the  step. 

The  plaintiff  complains  that  this  show-case  it 
an  illegal  interferenee  with  his  rights,  and  is  a 
serious  ii^nry  to  him  in  his  boainasa 
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HiB  leMe  derauM  to  him  the  promiBes,  •*  with 
the  priTilegM  and  appartenaneM  thereunto  be- 
loDgiDg  or  need  therewith;"  and  the  evidence 
ebewe  aatisfaetorily  that  the  <*  privilege**  of 
having  thii  window  free  flrom  obetroetlon,  for 
the  display  of  goods,  is  of  great  importanoe  to 
him  in  hie  bnmness.  It  was  a  privilege  naed  and 
enjoyed  with  the  ehop  at  and  before  the  time  the 
plaintilT's  leaee  wae  execnted,  and  I  know  no 
ground  on  which  I  eonld  hold  that  it  did  not  pan 
with  the  lease. 

Rwiert  v.  Bow^m,  R.  &  Moody,  22,  eeeme  pre- 
eiaely  in  point  ae  to  the  plaintiff's  right  of  suit. 
That  was  an  action  on  the  case,  The  plaintiff 
was  proprietor  of  a  house  which  he  divided  into 
two  tenements ;  one  he  retained  in  his  own  ocon- 
pation,  nsing  it  as  a  gunsmith's  shop,  with  a  win- 
dow projecting  so  as  to  display  his  goods,  by  a 
ftide-Tiew,  to  passengers  going  up  end  down  the 
streeL  Afterwards  he  let  the  adjoining  tenement 
to  the  defendant,  who  was  a  bookseller.  The 
defendant  was  in  the  habit  of  fixing,  by  a  screw 
to  bis  door-post,  a  movable  case  containing  books, 
which  eame  so  near  to  the  plaintiff's  window  as 
to  obstruct  the  view  of  the  goods  on  one  side  of 
the  window.  Abbott,  C.  J.,  held,  <*that  the 
action  was  maintainaUe  against  a  person  holding 
as  tenant  for  an  obstruction  to  a  window  existing 
in  the  land  ord's  house  at  the  time  of  the  demise, 
although  of  recent  construction,  and  that  al- 
though there  should  be  no  stipulation  at  the  time 
of  the  demise  against  the  obstruction." 

The  learned  counsel  for  the  defendants  did  not 
aUempt  to  distinguish  that  case  from  the  present, 
but  contended  that  it  had  been  overruled  by  the 
late  ease  of  Smith  v.  Owsn,  before  Vice-Chancellor 
Wood.  But  the  Judgment,  as  given  in  the  WtMy 
Reporitr,  Vol.  14,  p.  422,  contains  nothing  that 
would  justify  me  in  taking  that  view  of  the 
decision. 

The  learned  counsel  fbrther  eon  tended  that  an 
injunction  cannot  be  granted  to  restrain  inter- 
ference with  a  prospect  or  view,  and  that  this  is 
substantially  what  the  plaintiff  seeks. 

Now  it  is  clear  that  a  party  cannot  claim, 
either  at  law  or  In  equity,  a  right  by  prescription 
to  a  prospect  or  view,  as  he  may  to  light  or  air ; 
for  it  has  been  long  ago  held  in  reference  to  sueh 
a  claim  that  <*  for  a  prospeet,  which  is  a  matter 
only  of  delight,  and  not  of  neoessity,  no  action 
lies  for  stopping  thereof,^  9  Co.  68  6.  '•  Why 
msy  I  not  bnild  up  a  wall  that  another  i&an  may 
not  look  into  my  yard  T  Prospects  may  be  stop- 
ped, so  you  do  not  darken  the  light,"  KnowUt 
V.  Biekardaon^  1  Modem,  66.  But  I  apprehend 
that  it  is  equally  clear,  that  if  the  owner  of  pro- 
perty eontraets,  expressly  or  by  implication,  not 
to  erect  upon  the  property  any  building  that 
would  obstruet  another's  view,  such  a  contract  is 
binding,  and  should.  If  necessary,  be  enforced 
bj  injunction.  If  on  sueh  a  point  any  authority 
is  neoessary,  it  is  sufficient  to  refer  to  Attomty- 
General  t.  Doughty,  2  Ves.  Sen.  468,  and  Piggoti 
V.  StraUon,  1  UeO.  F.  A  J,  88. 

It  was  further  argued,  that  the  injury  here  is 
too  small  to  be  appreciable.  But  the  defendan 
Wharin's  deposition  is  of  itself  an  unequivocal 
answer  to  that  contention. 

It  is  said  also,  that  the  plaintiff  has  been  guilty 
of  laches.  This  objection  is  not  taken  by  the 
answer,  and  I  think  It  is  not  sustsined  by  the 
facts. 


The  defendant  Wharin  says  he  had  no  desire 
to  injure  the  plaintiff  by  piaeing  the  show-case 
where  it  is ;  that  he  has  had  it  so  constructed  as 
to  interfere  as  little  as  possible  with  the  view  of 
the  plaintiff's  window;  and  that  the  show-caite 
is  of  great  service  to  the  defendants  in  their 
bunness.  I  have  no  doubt  as  to  the  truth  of 
these  statements.  But  it  is  manifest,  that  if  the 
plaintiff  has  a  right  to  the  view  of  his  window 
free  from  obstruction,  as  I  think  it  clear  that  he 
has,  the  defendants  cannot  be  permitted  to  violate 
that  right,  though  they  do  not  do  so  in  wanton- 
ness, but  in  order  to  make  their  own  business 
more  profitable. 

The  plaintiff  being  entitled  to  the  window  as  a 
means  of  displaying  and  advertising  his  wares, 
I  think  the  injunction  must  go  as  prayed. 


Gordon  v.  Young. 


huaicaU  oe^iVe/ovacc 

Ike  loMlTeiit  Act  of  1664  dMt  not  inralidAte  «oiiTeyanci>« 
prcfTiouly  ezeeatad,  and  which  wen  valid  at  th«  lim*  of 
their  ex«ciitlon. 

A  mortsaga  of  ehattels  to  a  creditor  by  a  pai  urn  In  InaoWen  t 
drenmstaneea,  not  mado  with  ihe  intent  of  giving  mch 
eraditor  a  prefereooa,  but  nndar  preaaore,  and  to  obuin  an 
extenaion  of  time,  under  th<-  ezpectatSon  of  being  tbi*r«*hy 
enabled  to  iwy  all  hit  oredlton  to  fttll— to  not  Told  nnder 
the  enaotmeaU  againat  preferanco— 22  Tie.  ch.  26,  §er.  18. 

Examination  of  witnesses  and  hearing,  before 
Vice-Chancellor  Ifowat,  at  Goderich,  in  the  Spring 
of  1866. 

7\mu  for  the  plaintiff. 

Blake,  Q.  C,  for  the  defendant. 

Mow  AT,  y.  G.^The  plaintiff  in  this  case  Ik 
assignee  under  the  Insolvent  Act  of  the  estate  and 
effects  of  Thomas  B.  V anEvery  and  George  Rum- 
ball,  forvrarders  and  produce  dealers,  and  the 
object  of  the  suit  is  to  impeach  two  bills  of  sale, 
by  way  of  mortgage,  executed  by  VanEvery  & 
Rumball,  on  the  291hof  June,  1864,  whereby  they 
bargained  and  sold  to  the  defendants  Toung  A 
Law  certain  shares  in  two  schooners,  subject  to 
redemption  on  payment  of  an  antecedent  debt 
due  Toung  A  Law,  amountineto  $24,563.65,  and 
which  was,  by  the  terms  of  the  mortgages,  to  be 
paid,  with  interest,  at  certain  future  dates  therein 
specified. 

The  plaintiff  charges,  and  the  evidence,  I  think, 
establiabes,  that,  at  the  time  these  instruments 
were  executed,  the  debtors  were  in  insolvent  cir- 
cumstances, and  unable  to  pay  their  debts  in  full. 
I  think  it  proved,  also,  that  the  mortgages  were 
executed  by  them  reluctantly,  and  under  great 
pressure  on  the  part  of  Young  <k  Law ;  that  Young 
dc  Law  were  at  the  time  aware  of  the  embarrnsfi- 
ments  of  the  debtors ;  but  had  reason  to  believe 
they  were  solvent,  the  debtors  having  taken  the 
utmost  pains  to  satisfy  them  that  this  was  so. 
The  evidence  establishes,  that  the  debtors  expect- 
ted  they  would  be  able,  if  allowed  to  go  on  with 
their  business  for  1864,  to  pay  all  their  debts  in 
full ;  that  their  object  in  consenting  to  give  the 
morteagea  was  to  secure  the  extension  of  time 
thereoy  given,  so  as  to  enable  them  to  go  on  with 
their  busmess ;  that  they  considered  the  transac- 
tion for  the  benefit  of  all  their  creditors :  and  that 
they  had  no  desire  to  give  a  preference  to  Youui;: 
A  Law,  if  ihey  could  avoid  it. 

Relieved,  by  giving  the  mortgages,  from  tlie 
pressure  of  this  large  debt,  they  proceeded  witli 
their  business,  but  the  season  proved  a  disastrous 
one  to  them.    They  met  with  heavy  losses  in 
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their  business ;  their  property  became  depreciated 
in  value;  and  on  the  3l8t  of  December  they  exe- 
cuted a  Toluntary  assignment  to  the  plaintiff 
under  the  Insolvency  Act  (1864.) 

It  is  now  contenaed  on  behalf  of  the  plaintiff 
tliat  the  mortgagee  are  void  under  this  act.  But 
it  id  admitted  that  they  were  executed  before  the 
act  was  passed;  and  I  am  clear  that,  if  yalid 
when  executed,  the  statute  has  not  the  effect  of 
deetrojring  their  validity. 

The  learned  counsel  for  the  plaintiff  further 
contended,  that  the  mortgages  were  void  under 
the  enactments  against  preferences  by  insolvent 
debtors,  22  Vic,  ch  26,  sec.  18.  Conveyances  of 
chattels  by  a  person  in  insolvent  circumstances, 
made  "  with  intent  of  giving  one  or  more  of  the 
creditors  of  such  person  a  preference  over  his 
other  creditors,"  are  thereby  declared  void  as 
against  creditors.  I  think  that,  nnder  this  enact- 
ment, a  mortgage  made  to  a  creditor  without  any 
such  intent,  and  nnder  the  influence  of  pressure 
on  the  part  of  the  creditor,  is  not  void  nnder  the 
circumstancei  in  evidence  here,  though  the  effect 
of  the. transaction  may  ultimately  be  to  give  a 
preference  over  the  other  creditors,  see  Harr%*on 
v.  Titer,  14  U.  C.  C.  P.  449  ;  OottwalU  v.  MulhoU 
lintl,  16  U.  C.  C.  P.  63;  The  Bank  of  Toronto  v. 
.\feDougaU,  lb.  475 ;  The  Bank  of  Australia  v. 
Harris,  8  Jur.,  N.  S.  181 ;  BiiU  v.  Smith,  11  Jnr., 
N.  S.  165. 

The  bill  must,  therefore,  be  dismissed  with 
costs. 


ENGLISH  BEFOBTS. 

1>ATEM.\N    y.    Thr    Mid-Wa&bs    RAiLWiiT    Co. 

The  National  Discount  Co.  v.  Thi  Sakk. 

OvBBAND,  Gurnet,  &  Co.,  v.  Thb  Sai^b. 

FaUway   omnpany-^Bin  of  Br^anffe^Jhwer  to  aeotpt— 
fbrm  of  aooeptanet    8  cf  9  Fie.  e.  10,  i.  Vl^Pleadinff, 

The  platDtifffl,  as  IndorsMt.  fixed  the  defendM&ti,  a  rallwaj 
company,  a«  ac<vptors  of  a  bill  of  exchange. 

Htldf  that  the  defendants  bad  oo  power  to  accept  a  bill  of 
exchange,  and  were  not  liable  In  this  action,  they  being 
a  cnrporatinn  created  Ibr  the  parpoee  of  maUng  a  railway, 
and  tho  arc^ptini;  of  a  bill  nf  exchange  not  being  la- 
oi'ltfntHl  tn  the  object  for  which  they  were  incorporated. 

//'/f/.  hIho.  that  the  defence  was  properly  raised  by  a  plea 
denying  the  acceptance  of  the  bill. 

[U  W.  B.-C.  P.,  May  3, 7,  8, 18M.] 

These  were  notions  on  bills  of  exchange 
nccepted  by  the  defendants  and  indorsed  bj  the 
ptnintifTs.  The  defendants  traversed  the  accep- 
tance of  the  bills,  and  at  the  trial  verdicts  were 
found  for  the  plaintiffs  in  all  three  actions,  leave 
being  given  to  the  defendants  to  move  for  a  rule 
w'si  to  enter  a  verdict  for  the  defendants  or  for 
a  nonsuit. 

On  a  former  day  Karslake,  Q.  C,  on  behalf  of 
the  defendants,  had  obtained  a  rule  nisi  accord- 
ingljf  on  the  ground,  1st,  that  the  defendants 
hnd  no  power  to  accept  the  bills.  2nd,  That  if 
they  bad,  these  acceptances  were  in  such  a  form 
as  not  to  bind  the  company. 

Th^  flofendnnts  were  incorporated  by  a  private 
.\ct  22  &  23  Vict.  c.  Ixiii,  which  incorporated  the 
Lands  Onuses  ConsolidAtion  Act,  1845 ;  the 
Unilway  Clausen  Consolidation  Act,  1846;  and 
the  Coinpauies  Clauses  Consolidation  Act,  1846. 
The  powers  of  the  defendants  were  subsequently 
exteinled  by  several  other  private  Acts,  but  none 
of  thv.*>e  conferred  on  the  defendants  any  express 
puwer  of  accepting  bills  of  exchange. 


Messrs.  J.  Was  son  &  Co.,  bad  eontraeted  with 
the  defendants  for  the  oonstruotion  of  certaia 
works  whioh  the  defendants  were  empowered  by 
their  Acta  of  Parliament  to  constmet.  The 
bills  on  which  these  actions  were  brought  were 
accepted  by  the  defendants  on  account  cf  the 
debt  they  had  incurred  to  J.  Watson  &  Co.  in 
the  constraction  of  these  works ;  and  were  en- 
dorsed by  J.  Watson  &  Go.  to  the  plaintiffs  fr.r 
valoe.  The  form  of  the  acceptance  was  as 
follows  : — 

**  Accepted  by  order  of  the  board  of  Directors 
and  payable  at  the  Agra  and  Mastermans*  Bank, 
Limited. 

«*  JoHH  Wadb,  SecretATy." 

The  bills  were  also  impressed  nith  the  seal  of 
the  company. 

E.  James,  Q.G.,  and  Sir  O.  E.  Honyman  now 
showed  cause  against  the  rule  on  behalf  of 
Bateman  and  the  National  Discount  Compaay. 

1.  The  question  is,  has  «  railway  company  the 
right  to  accept  bills  of  exchange  f  No  doubt  cer- 
tain corporations  have  not  that  power,  vis  ,  those 
which  are  not  incorporated  for  trading  purposes 
This  company  is  incorporated  to  make  a  railway, 
and  after  that  to  act  as  carriers,  for  which  it  i^ 
necessary  that  they  should  trade  by  purchasiog 
eoal,  carriages,  &c.,  to  be  used  for  the  pnrpo«^ 
of  their  business.  The  true  rule  ia  stated  in 
Storey  on  Bills  of  Exchange,  8.  79.  Broughton 
▼.  Manchester  Waterworks  Company^  3  B.  &  Aid. 
1,  is  not  in  point,  because  it  depended  on  the 
Bank  Acts.  No  doubt  the  defendants  eould  only 
accept  for  the  purposes  for  which  they  were  in- 
corporated, but  here  it  is  not  proved  that  these 
bills  were  aoeepted  for  any  other  purpose  than 
tliat  for  which  the  defendants  were  incorporated. 
Stark  V.  Highgate  Archway  Company,  b  Taunt 
792.  The  rule  is  correctly  stated  in  Satt  London 
Waterworki  Company  t.  Bailey,  4  Bing.  283,  that 
where  a  company  like  the  Bank  of  England,  or 
the  East  India  Company  is  incorporated  for  the 
purposes  of  trade,  it  seems  to  result  from  the 
very  object  of  its  being  so  ineorporated,  that  it 
should  have  power  to  acoept  bills  or  notes 
[Btlss  J.^Tbe  Highgate  Archway  Company 
had  an  express  power,  and  the  Bank  of  England 
and  the  East  India  Company  implied  powers  of 
accepting  bills :  Murray  ▼.  East  India  Companp. 
SB,  k  Aid.  204.]  No  power  was  given  to  the 
East  India  Company  to  accept;  they  wore  on'y 
a  trading  company.  The  power  of  the  bank  t» 
accept  is  regulated  by  9  &  10  Will.  4,  e.  44  1 
is  admitted  that  the  defendants  were  carrier :« 
and  if  so  they  would  be  traders,  and  would  be 
liable  to  the  Bankruptcy  Act.  [Eblb.  C.  J.— 
Carriers  were  brought  within  the  Bankruptcy 
Act,  eo  fiomme.]  Btlbs,  J. — Lloyds'  Bonds 
would  have  been  unnecessary  if  the  companies 
had  no  power  of  accepting  bills.]  Story  on 
Partnerships,  c.  7,  s.  Iu2.  [Kbatino,  J-, 
referred  to  7  &  8  Vict.  c.  85,  s.  19.]  That  was 
passed  for  the  purpose  of  preventing  tbe  issue  of 
loan  notes.  2.  The  defendants  say  that  even  ii 
the  company  had  the  power  of  aooepting  these 
bills,  these  are  not  accepted  in  the  proper  forn), 
and  that  they  should  be  signed  by  two  directors 
as  directed  by  8  &  9  Vict.  c.  16,  s.  87.  But  that 
Act  was  not  intended  to  take  away  any  power  of 
contracting,  which  companies  possessed  at  com- 
mon law,  and  at  common  law  the  contract  ciigbt 
have  been  made  under  seal.     3.  This  objectioa 


August,  1866.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZKTTE. 


[Vol  II.— 121 


coald  not  be  taken  at  nin  priut,  bot  shoald  have 
been  raUed  by  demarrer,  inasmuch  as  if  the 
defendants  are  right  the  declaration  is  insufficient. 

Kar*lake,  Q  C,  and  H.  Holland,  for  the  defen- 
danis. — The  fallacj  of  plaintilTs  argnment  i«, 
\\\%\  if  a  corporatiou  is  authorised  to  do  anything 
rvqiiirine  money,  that  money  is  to  be  rai^^ed  by 
u  hill  of  exchange.  The  defendants  have  no 
expren^  or  implied  power  of  aocepting  bills — 
their  duty  is  first  to  constmot  the  railway  and 
then  to  act  as  carriers,  and  they  are  not  a  trad- 
ing company.  The  distinction  is  between  a 
company  incorporated  for  the  purpose  of  trading 
And  one  which  gnly  incidentally  engnges  in 
tnde.  1.  The  acceptance  of  a  bill  is  ultra  vires, 
and  will  not  bind  the  defendants,  eren  tbongh 
under  seal.  Per  Parke,  B.,  In  South  Yorkshire 
Hailvay  and  River  Dun  Company  J.  Oreat  North' 
cTi  Railway  Company^  9  Ex.  84 ;  Chambert  t. 
The  Manekeater  and  Midland  Railway  Company, 
12  W.  R.  980.  88  L.  J.  Q.  B.  268 ;  Agge  t. 
Sukolton,  4  W.  R.  876.  26  L.  J.  Ex.  848; 
Thompson  t.  The  Uhivertal  Salvage  Company,  1 
Ex.  694 ;  Bramah  ▼.  Roberts,  8  Bing.  N.  C.  968 ; 
Btttt  T.  MorreU,  12  Ad.  &  Ell.  746.  Nor  is  this 
defect  assisted  by  the  general  words  in  the  defen- 
dants' Act  ?  Burmetter  .t.  Norrit,  6  Ex.  796. 
lo  some  cases  a  partner  cannot  bind  another 
by  accepting  a  bill :  Diekinton  t.  Valpy,  10  B 
k  C.  128 ;  Steel  t.  ffarmer,  14  M.  ft  W.  881.  2. 
A  corporation  can  only  contract  by  deed  and 
tliongh  this  bill  is  accepted  npder  seal  it  is  not 
a  deed  :  Mayor  of  Ludlow  T.  Charlton,  6  M.  & 
W.  815.  The  excef  tions  to  this  rule  are  correctly 
stated  by  Best.  C.  J.,  in  the  Eaet  London  Water' 
vrjTka  T.  Bailty,  auprd,  [Btlis,  J. — Toa  say 
that  the  defendants  may  be  liable  for  goods  sold 
and  deliTered,  and  for  work  done,  bnt  not  upon 
a  bill  of  exchange.]  Tea  ;  7  &  8  Vict.  o.  110, 
8.  45,  points  ont  what  formalities  are  necessary 
when  bills  are  accepted  by  joint  stock  com- 
panies; bnt  this  only  applies  when  companies 
have  express  power  to  accept.  At  any  rate  the 
acceptance,  to  be  binding  at  all,  must  be  in  the 
form  pointed  ont  by  8  &  9  Vict  o.  16,  s.  97, 
which  is  incorporated  in  the  defendants'  priTate 
Act  The  Leominster  Canal  Navigation  Company 
V.  The  Shrewsbury  and  Hereford  Railway  Company, 
26  h.  J.  Ch.  764 ;  Ernest  t.  NiehoU,  6  W.  R. 
24,  6  11.  L.  Cas.  401;  Halford  t.  Cameron's 
Steam  Coal  Company,  16  Q.  B.  442.  8.  The 
defendants  are  entitled  to  take  this  objection 
DOW.  If  we  had  demurred  to  the  declaration  the 
Viaiotiff  might  have  urged,  in  the  argument  on 
the  demnrrer  that  it  did  not  appear  that  they 
h&r]  not  the  power  to  accept,  and  we  had  no 
pwer  of  raising  the  point  until  we  proved  the 
Acts  by  which  they  are  incorporated :  Byles  on 
Bills,  62 

BovU,  Q.  C,  and  /.  C.  Matthew,  for  Overend, 
Gumey,«&  Co. — 1.  The  bill  is  on  the  face  of  it 
binding;  the  defendants  are  not  prohibited  by 
aoy  Act  of  Parliament  from  accepting  bills,  and 
it  rests  with  them  to  show  that  this  bill  is  not 
blndiug  on  them :  Scottish  North  Eastern  Rail- 
vitf  Company  ▼.  Stewart  7  W.  R.  458,  8  Macq. 
^S2,  where  Lord  Wensleydale  says  (p.  415^. 
"'  Vrimd  facie  all  its  contract  are  Talid,  and  it 
li«i  on  those  who  impeach  any  contracts  to  make 
fot  that  it  is  avoided :"  Bosfck  ▼.  North  Stafford- 
shire Railway  Company,  4  E.  &  B.  799 ;  Maule, 
J  ,  ID  East  Anglian  Railway  Company  ▼.  Eastern 


Counties  Railway  Company,  11  C  B.  792.  2. 
It  is  admitted  that  a  niilwaj  <M»iupany  may  incur 
a  linbUity.  but  it  irt  siiiU  tbatthey  may  notneuure 
that  liability  by  a  bill :  Serrell  Derbyshire  Rail- 
way  Company,  19  L»  J.  C.  fi.  371.  It  was  never 
doubted  that  a  compauy  could  draw  a  cheque. 
8.  The  form  of  the  acceptance  is  sufficient ;  7  & 
8  Vict.  c.  19,  s.  S7.  is  not  imperative :  Wilson  t. 
The  Hartlepool  Railway  Company,  13  W.  R.  4, 
84  L    J.  Ch.  241. 

Ebli,  C.J. —These  were  actions  by  the  plain- 
tiffs as  indorsees  against  the  defendants'  company 
as  the  acceptor  of  certain  bills  of  exchange ;  the 
defendants  pleaded  that  they  had  not  accepted 
the  bills.  It  appeared  that  the  defendants  were 
incorporated  for  the  pnrpose  of  making  a  rail- 
way, and  possessed  all  the  incidental  powers  for 
making  one,  given  to  them  by  their  special  Act, 
and  by  the  general  Acts  affecting  railways.  The 
defendants  company  was  a  corporation  for  a 
distinct  purpose  distinctly  defined  in  these 
statutes.  I  take  it  to  be  perfectly  established  in 
law  that  a  corporation  established  for  a  distinct 
purpose  cannot  make  a  contract,  as  a  corporation, 
distinct  from  that  purpose.  Such  a  contract  does 
not  bind  because  it  is  ultra  vires;  whether  a 
contract  binds  or  not  when  entered  into  by  such 
a  corporation  depends  on  whether  the  contract  is 
within  the  limits  of  the  object  of  the  corporation. 
The  quesUon  here  raised  is  whether  a  corpora- 
tion created  for  the  pnrpose  of  making  a  railway 
oan  bind  the  company  by  the  acceptance  of  bills 
of  exchange.  I  am  of  opinion  that  H  cannot. 
A  bill  of  exchange  is  a  cause  of  action  by  itself, 
and  a  contract  by  itself.  It  binds  the  acceptor 
in  the  hands  of  any  indorsee  to  whom  it  may 
eome,  and  I  consider  it  to  be  entirely  contrary  to 
the  principles  relating  to  bills  of  exchange  to 
introduee  the  notion  that  bills  of  exchange  may 
be  valid  or  void  according  as  the  consideration 
for  which  they  were  given  is  valid  or  void,  and 
whether  the  parpose  for  which  they  were  given 
is  in  accordance  with  what  the  corporation  was 
constituted  to  do  or  not ;  a  portion  of  such  bills 
might  be  valid  because  given  for  work  done  on 
the  railway,  and  another  portion  of  them,  yet 
void  if  given  for  loans,  and  to  raise  money  be- 
yond the  borrowing  powers  of  the  corporation 
given  them  by  their  statute.  Theqe  were  obvi- 
oosly  eiroumstanees  not  contemplated  by  the  law 
as  affecting  bills  of  exchange,  that  one  bill  should 
be  valid  beoaose  given  for  work  done,  while 
another  bill  shoold  be  void  because  given  for 
purposes  not  within  the  scope  of  the  powers  of 
the  corporation.  8o  much « for  the  general 
tenour*  and  bearing  of  the  question.  On 
authority  I  can  find  no  case  of  an  acceptance  of 
a  bill  of  exchange  by  a  corporation  of  which  the 
law  enforoed  payment,  with  certain  exceptions, 
and  those  exoeptioDS  prove  the  rale.  In  the 
Highgats  Archway  ease  the  company  were  author- 
ised by  their  Act  lo  issue  ImIIs,  and  in  the 
instances  of  the  Bank  of  England  and  the  East 
India  Company  referred  to,  &e  statutes  creating 
those  corporations  gave  them  express  powers  to 
accept  biUs  of  exchange,  and  their  acceptance  of 
such  bills  was  an  Act  within  their  powers,  bnt  I 
find  no  other  oases  in  whieh  this  power  was 
exercised.  In  the  ease  of  Broughton  v.  the 
Manchester  Waterworks  Company,  Mr.  Justice 
Bayley  doubted  whether  the  holders  of  a  bill  of 
exchange  accepted  by  the  company  could  sue 
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without  proof  bat  the  companj  ^had  power  to 
accept  such  bills.  I  think  both  on  principle  and 
avchority  that  the  acceptances  given  by  this  rail- 
way company  were  not  binding  acceptance!,  and 
therefore  that  the  plea  that  the  companj  **  did 
not  accept"  was  established. 

Btlks,  J.— I  am  of  the  same  opinion.  The 
•case  is  one  of  great  importance,  both  on  account 
of  the  large  sam  at  stake  and  also  the  position 
sought  to  be  established  by  the  plaintiff's  counsel, 
that  railway  companies  may  accept  bills  of  ez- 
<ehflnge.  The  counsel  for  the  plaintiffs  were  nn- 
able  to  produce  any  precedent  for  ns  to  act  upon, 
and  I  feel  that  if  we  show  any  doubt  on  the 
matter,  the  market  will  be  saturated  with  the 
bins  of  railway  companies.  This  company  was 
incorporated  by  statute.  At  common  law  it  is 
clear  that  a  corporation  could  not  accept  a  bill. 
Thr^e  corporations  have  been  referred  to  by  the 
Chief  Justice  who  have  this  power.  1.  The 
The  Dank  of  Bugland  who  wereincorpora'ed  for 
the  express  purpose  of  accepting  bills.  2.  The 
East  ludia  Company  who  had  the  power  given  to 
them  by  statute ;  and  8.  The  Highgate  Archway 
Company,  who  also  had  express  power  given  to 
them.  With  these  exceptions  no  authority  is  to 
be  found  in  favour  of  the  plaintiffs.  Then  does 
it  make  any  difference  that  the  defendants  were 
Incorporated  by  statute  T  The  Act  of  22  &  28 
Vict  gave  them  power  to  make  and  carry  on  the 
business  of  the  railway,  and  if  they  might  under 
this  authority  accept  bills,  the  defendants  in  the 
case  of  Brouffhton  v.  The  Manchetter  WaUrworki 
Company  might  also  have  accepted  them.  The 
plaintiffs  also  say  that  the  objection  should  have 
been  taken  by  demurrer;  but  if  so,  it  does  not 
follow  that  the  traverse  of  the  acceptance  will 
not  raise  the  same  question.  This  plea  says 
'*  You  (the  directors)  are  not  the  agents  of  the 
company  for  the  purpose  of  accepting  bills,"  and 
that  raises  the  question. 

KiATiiro,  J. — I  am  of  the  same  opinion.  I 
chink  it  unnecessary  to  go  into  the  wider  ques- 
tion raised  by  my  brother  Byles.  I  do  not  dis- 
sent from  his  judgment  as  to  that.  But  the 
question  is,  can  the  railway  company  accept  a 
bill  ?  I  say  no  ;  and  I  rest  my  Judgment  on  the 
Act  incorporating  the  company.  That  act  guards 
carefully  against  the  exercise  of  unlimited  pow- 
ers of  raising  money;  and  though  it  is  true  that 
the  Act  incorporates  the  general  Acts,  in  none  is 
any  power  conferred  on  a  railway  company  of 
accepting  a  bill.  One  of  the  general  Acts  refers 
to  the  mode  in  which  a  railway  company  may 
contract ;  and  even  accepting  the  Judgment  in 
The  Leomineter  Canal  Company  ▼.  The  Shrewe- 
bury  and  Her^rd  Railway  Company  on  this 
point  as  correct,  still  if  the  Legislature  had  in- 
tended to  give  this  power  to  the  defendants  that 
intention  would  have  been  clearly  ezpreseed. 
It  is  said  that  a  railway  company  are  compelled 
to  buy  goods  and  incnr  debts,  but  it  does  not  at 
all  follow  that  they  can  accept  a  bill.  It  is  quite 
a  different  thing  to  say  that  a  company  may 
spend  its  capital  in  necessary  articles,  and  that 
they  may  accept  a  bill  which  passes  into  the 
hands  of  third  persons.  On  the  ground  that  the 
Legislature  did  not  confer  any  power  for  this 
purpose,  I  am  of  opinion  that  the  defendants 
could  not  accept  these  bills. 

Smith,  J. — I  am  of  the  same  opinion.  The 
plaintiffs  are  indorsees  of  these  bills  and  not 


immediate  parties  to  them,  and  they  cannot 
recover  in  these  actions  unless  the  bills  are  good 
as  negotiable  instruments.  The  company  was 
incorporated  for  the  purpose  of  making  and 
maintaining  'a  railway,  and  their  capital  was 
limited.  If  they  could  accept  these  bills  they 
might  accept  bills  to  any  extent,  or  it  would  be 
necessary  on  every  occasion  when  one  of  their 
bills  was  taken  by  a  third  person  to  inquire 
whether  it  was  within  their  power  to  aec^t  it 
If  they  could  accept  the  bill  and  Judgment  wsa 
obtained  upon  it,  all  their  previous  ereditors 
would  be  postponed  to  the  Judgment  creditor. 
No  authority  has  been  found  in  fevoiir  of  the 
plaintiffii,  though  there  are  many  where  the 
Courts  have  held  that  this  power  did  not  exist. 
The  first  object  of  a  railway  company  is  to  make 
the  railway,  and,  incidentally,  they  may  become 
carriers.  No  corporations,  except  thoee  estab- 
lished for  trading  purposes,  have  the  power  of 
accepting  bills,  and  even  with  them  trade  must 
be  the  primary  object  for  which  they  are  io- 
corporated. 

Rule  absolute  for  a  nonsuit 


Pabsoms  v.  Hind. 


Fixbttfu^Elydtravii^pnu    Modi  </  anrnnmHoit^Bov  nwek 
'-'Ukftet  aindpmpmt  ttf, 

A  hjdiauUc  priM  ma  flx«d  by  maaos  of  bricks  aod  nmrtar 
to  the  floor  of  a  ftctofy.  Tha  ynm  la  qae^ttoo  wbc  Dot 
6«ential  to  tha  carrying  on  oi  the  workB  at  the  tsctucr, 
but  merely  a  oonrenienoe. 

Bdd,  that  rach  a  presi  remaiaad  a  diattel,  and  did  net 
baeoina  part  of  tha  freahold. 

[Q.  a,  Juia  21, 1866;  14  W.  K  SG3.j 

This  was  a  rule  niti,  obtained  by  0*Brim, 
Seijt.,  calling  on  the  plaintiff  to  show  cause  wbj 
the  damages  given  on  the  verdict  obtained  ehoald 
not  be  reduced  by  the  sum  of  £50,  pnrsoaDt  to 
leave  reeerved,  on  the  ground  that  the  property  ' 
In  the  hydraulic  press  never  vested  in  the  plain- 
tiff, but  continued  in  the  defendants  until  the 
time  of  the  removal. 

The  declaration  charged  the  defendants  with 
breaking  and  entering  the  plaintiff's  premi:<e9, 
and  with  the  conversion  of  plaintiff's  goods. 

Verdict  for  the  plaintiff:  £3  damages,  for  tht> 
breaking  and  entering;  £50  damages,  for  the 
conversion. 

The  facts  of  the  case  were  as  follows  t—Tbe 
plaintiff,  the  owner  of  a  factory  in  Nottingbaia, 
on  July  28,  1868,  contracted  to  sell  it  to  tvo 
persons,  by  name  King  A  Ellis,  respectiveij. 
King  &  Ellis  entered  into  possession  of  the  fac- 
tory, but  there  was  no  conveyance  end  no  paj- 
ment  of  the  purchase  money.  On  June  6,  1865. 
King  &  Bills  were  abjudicated  bankrupts.  The 
assignees  elected  not  to  adopt  the  contract  of 
King  ft  Ellis  to  purchase  the  factory.  The  ef- 
fects of  King  ft  Ellis  were,  by  orde^  of  the 
assignees,  sold  by  auction ;  but  a  hydraulic  press, 
which  is  the  subject  of  the  present  action,  vas 
not  sold.  Subsequently  to  the  auction,  Henry 
Hind,  one  of  the  defendants,  bought  the  pre»  of 
the  auctioneers  for  £35.  The  plaintiff  refusf<i 
to  allow  the  press  to  be  removed,  on  the  ground 
that  it  was  so  fixed  as  to  be  a  part  of  the  free- 
hold, and  that  the  property  In  it  had  never  vested 
in  the  assignees  in  b&nkmptcy.  The  three  defen- 
dants thereupon  broke  into  the  factory,  aod 
removed  the  press. 
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WUU  {Digky  Seymour,  Q.  G.»  with  hln).  oow 
showed  eaoM.  He  etted  Wttton  t.  Woodcock,  7 
M.  ft  W.'14;  WalmtUy  t.  Man4,  8  W.  R.  1S8, 
29  L.  J.  C.  P.  97. 

(ySrien,  Seijt,  and  L,  Cave,  in  fiipplrtof  rule, 
died  HtUawtU  ▼.  Ea$iwood,  6  Ex.  296 ;  Lancat- 
ter  ▼.  jE^,  7  W.  R.  260»  5  C.  B.  N.  8.  717  ;  Mar- 
(in  T.  Boe,  6  W.  R.  26S,  7  E.  &  B.,  248. 

Blaokbubit,  J. — Thi«  rale  niiai  be  made  abso- 
lote.  The  rale  u  to  redace  the  damages  by  £50, 
and  it  most  be  made  absolnte  on  the  ground  that 
the  press  nsTer  was  a  part  of  the  freehold,  but 
always  a  mere  chattef.  Whether  or  no  a  thing 
remains  a  ohatteI«  or  becomes  a  part  of  the  free- 
held,  is  often  diffionlt  to  decide,  toroing  as  it 
does  on  a  qnestion  of  more  or  less.  We  think, 
however,  that  the  press  in  qnestion  was  dearly 
a  chattel.  In  the  case  of  tUngs  bnilt  into  the 
wall  of  the  freehold,  it  is  often  donbtful  whether 
or  no  they  become  a  part  of  the  freehold.  It  is 
eertun,  of  course,  that  bricks  and  such  like 
things,  which  are  brought  on  a  wall  and  there 
fixe(^  become  a  part  of  the  freehold.  It  is 
equally  certain  that  mere  moreables  which  are 
fixed  to  the  ft*eehold  for  convenience  do  not  be- 
come ft  part  of  the  freehold.  But  there  are  also 
the  intermediate  cases,  which  are  not  so  dear, 
and  about  which  the  distinction  Is  oftsn  fine. 
There  are  generally  three  classes — first,  those 
eases  where  a  chattel  still  remains  a  chattel .  be- 
ing merely  fixed  for  oonrenience,  like  the  clock 
in  court,  which,  though  firmly  fixed,  and  though, 
probably,  it  could  not  be  moved  without  disturb- 
ing the  plaster,  yet  no  one  could  doubt  that  it 
remains  a  chattel,  and  does  not  become  a  part 
of  the  freehold.  Then  there  Is  another  class 
where  chattels  are  fixed  for  the  better  enjoyment 
of  the  freehold,  but  subject  to  a  right  to  reraore 
them.  These  are  what  are  generally  called  fix- 
tores.  Then  there  is  a  third  class  where  chattels 
are  fixed  to  the  freehold,  »nd  which  cannot  be 
removed.  The  second  class  must  be  removed  in 
a  reasonable  time ;  and  unless  we  had  thought 
that  the  press  in  qnestion  belonged  to  the  first 
class,  we  should  have  hud  to  bave  decided  whe- 
ther the  reasonable  time  for  removal  bad  n>it 
elapsed,  bnt  we  do  think  that  the  press  remains 
a  mere  chattel.  Hellawtll  v.  Eaxtwood  gives  the 
two  guiding  points  to  determine  whether  or  no 
the  article  remains  a  chattel.  Nevertheless  the 
qaestion  must  always  be  one  of  more  or  less. 
The  guiding  points  in  HeUawell  v.  Eatlwood  are 
these — 1.  The  mode  of  annexation,  and  bow 
much;  2.  The  object  and  purpose  of  the  annex- 
ation. Under  the  second  point  the  question  is 
whether  the  chattel  is  annexed  ptrpetui  tii^ 
eaiad,  for  the  improvement  of  the  freeboM,  or 
whether  the  annexation  is  merely  for  the  sake  of 
the  better  enjoyment  of  the  chattel  ?  The  second 
point  is  of  almost  as  great  importance  as  the  first 
point,  viz.,  the  degree  of  fastening.  I  find  that 
in  the  case  of  Laneaater  v.  Eve,  7  W.  R.  260,  5 
C.  B.  N.  8.  717,  where  certain  piles  had  been 
fixed  in  a  navigable  river,  Mr.  Justice  Williams 
tays,  **No  doubt  the  maxim  *  Quiequid  plantatur 
«oIo  eolo  ceditj'  is  well  established,  the  only  ques- 
tion is.  What  is  meant  by  it?  It  is  dear  the 
siere  potting  a  chattel  into  the  soil  by  another 
cannot  alter  the  ownership  of  the  chattel.  To 
spply  the  maxim  there  must  be  such  a  fixing  to 
the  soil  as  reasonably  to  l^ad  to  the  inference 
that  it  was  intended  to  be  incorporated  with  the 


soil."  The  language  here  would  seem  to  show 
(and  the  learned  Judge  was  always  very  accurate 
In  the  use  of  his  language)  that  it  Is  of  very  great 
Importa&ee,  where  a  thing  Is  planted  In  the  soil 
BO  that  it  becomes  part  of  it,  to  see  what  is  the 
oljeot  with  which  the  thing  has  been  so  attached 
to  the  soiL  If  It  is  attached  to  improve  the  soil, 
then  even  If  there  is  a  right  to  remove  it,  it  be- 
comes a  part  of  the  premises.  So  in  Reg.  v.  Lee 
most  of  the  things  In  question  were  necessary 
for  the  gas- works.  The  object  was  to  improve 
the  premises,  and  there  was  the  intention  to  in- 
corporate the  things  with  the  freehold.  Again, 
in  Martin  v.  Roe,  5  W.  B.  268,  7  E.  <&  B.  248. 
Lord  Campbell  applies  the  same  test  of  intention, 
he  says,  **  When,  howsver,  the  cases  betw»en 
executor  of  tenants  for  life  and  remaindermen 
are  looked  into,  they  will  be  found  to  turn  each 
on  its  peculiar  circumstances — the  character,  the 
use,  the  mode  of  attachment,  the  facility  of  sever- 
ance, the  Injury  to  the  freehold  by  severance. 
In  regard  to  an  ecclesiastical  benefice,  the  cha- 
racter and  object  of  the  building  to  which  the 
chattel  Is  attached  seem  of  very  great  conse- 
quence in  determining  whether  there  was  any 
intention  to  separate  it  permanently  and  irrevo- 
cably from  the  personal  estate.  Here  there  is 
an  erecUon  in  itself  purely  a  matter  of  luxury 
and  oroament,  which  the  testator  might  have 
pulled  down,  but  which  he  probably  wished  to 
enjoy  as  long  as  he  lived,  and  therefore  did  not 
remove.  To  this,  and  for  the  purpose  of  com- 
pleting that  luxurious  and  oraamenul  creation, 
a  chattel  is  so  attached  that  it  may  be  detached 
without  injury  to  the  freehold.  We  think  that 
the  inference  is,  that  it  never  ceased  to  be  a 
chattel  during  the  testator's  life,  and  that  it  con- 
tinned  to  be  so  at  the  moment  of  his  death,  and 
thjrefore  passed,  as  part  of  the  personal  estate, 
to  the  executors."  Lord  Campbell,  therefore, 
in  considering  whether,  the  mortar  made  the 
chattel  a  part  of  the  freehold,  looks  at  the  object 
with  which  the  chattel  was  fixed  with  mortar. 
Could  one  reasooably  infer,  as  Williams,  J.,  says 
in  Lnneatter  v.  Eoe,  an  intention  to  incorporate 
the  chattel  with  the  freehold.  Now,  apply  the 
rule  laid  down  in  these  cases  to  the  present  case. 
It  appears  that  there  was  some  fixing  with  mor- 
tar, but  not  much  The  press  itself  was  great 
and  bulky ;  hence,  whether  or  no  it  was  mortared 
down,  the  joists  would  have  had  to  be  removed 
in  order  to  apply  machinery  sufi&dently  strong 
to  move  it,  so  the  removal  of  the  joists  is  not 
very  important ;  and  we  have  seen  mere  annex- 
ation Is  not  enough  ;  but  after  It  has  been  seen 
how  much  annexation  there  is,  we  must  see  what 
is  the  objsct  of  the  annexation.  Now  the  object, 
it  seems  to  us,  was  not  to  improve  the  premiseB> 
nor  was  the  press  in  question  essential  to  the 
carrying  on  of  the  factory-works,  like  most  of 
the  things  In  the  gas-work  case.  Beg.  v  Lee,  nor 
was  It  a  thing  like  a  fire-place,  but  a  machine 
brought  Into  the  factory  for  convenience,  just 
like  an  ordinary  table.  Therefore  we  think  the 
mortaring  did  not  make  the  press  a  part  of  the 
factory.  It  was  not  a  part  of  the  freehold,  there- 
fore we  think  the  mortaring  did  not  make  the 
press  a  part  of  the  factory.  It  was  not  a  part 
of  the  freehold,  therefore  the  property  of  the 
press  was  in  the  assignees,  and  the  plaintiff  can 
recover  no  damages  for  the  seizure  of  the  press, 
though  he  can  for  the  wrongful  entry. 
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Mbllob,  J. — I  am  of  the  BAme  opinion.  I 
think  that  the  press  ia  queBtion  was  a  chattel, 
and  not  h  part  of  the  freehold.  From  the  ewi- 
dence  given  at  the  trial  the  press  appears  to  have 
been  just  one  of  thof^e  chattels  which  require 
steadying,  and  for  that  purpose  are  fixed  to  the 
freehold  :  and  then  on  the  facts  it  appears  that 
the  press,  being  so  far  attached  for  the  purpose 
of  steadying  it,  was  by  the  defendants  removed, 
without  doing  any  real  damage  to  the  inheri- 
tance. If  one  could  see,  as  in  the  gas-works 
ease,  an  intention  that  the  ohattel  should  remain 
fixed  to  the  factory  so  long  as  the  faotory  re- 
mained a  factory,  then  we  might  think  the  press 
to  be  sufficiently  fixed  to  become  a  part  of  th- 
freehold,  but  here  here  we  see  no  such  intention. 
The  press  here  was  a  mere  additional  convene 
ienoe  brought  into  the  factory  for  temporary 
uses,  and  not  changing  or  affecting  the  character 
of  the  building.  Therefore,  though  at  one  time 
I  doubted,  from  the  insufficient  endence  before 
us,  as  to  the  nature  of  the  factory,  and  the  pur- 
poses for  which  the  press  was  used,  I  am  clearly 
of  opinion  that  the  press  did  not  become  part  of 
the  freehold,  but  remained  a  chattel 

Shbb,  J. — I  am  of  the  same  opinion,  neither 
of  the  tests  makes  out  that  this  press  is  a  fixture. 
It  was  not  brought  in  to  add  to  the  value  of  the 
inheritance  ;  it  was  fixed  for  the  more  convenient 
use  of  it.  It  was  a  ohattel,  moreover,  which 
could  be  used  in  many  other  businesses  than 
that  carried  on  in  the  factory  in  question.  The 
evidence  showed  that  such  presses  were  con- 
stantly Bold  second-hand.  It  could  be  removed 
without  damage  to  the  freehold. 

Bule  absolute. 


England  v.  Mabsdnn. 

Mmejf  paid  for  d^fauUmes  tue-^AwMtiMm  under  bao/aate 
—Jhiying  wd  didmufcr  renL 

The  defendant,  having  given  to  the  plaintiff  a  bill  of  aale 
on  the  goode  in  his  publio-bonea,  became  imolrent  and 
went  to  prieon.  The  plaintiff  took  poeeesBion  of  the  goods 
under  the  bill  of  sale  and  earried  on  the  bntlneis.  At 
this  time  no  rent  was  due  to  the  landlord,  bat  a  quarter*! 
rent  subsequently  accrued  due  while  the  plaintiff  was 
still  in  possession.  The  landlord  seised  the  goods  on  which 
the  bill  of  sale  had  been  given  as  a  distress  for  his  rent 
and  the  plaintiff  paid  him  out.  In  an  aetUm  by  the  plain' 
tiff  to  recover  the  amount  so  paid  to  the  landlord  as 
money  paid  for  the  use  of  the  defendant. 

Held,  that  as  the  plaintiff  kept  the  goods  on  the  premises 
for  his  own  benefit,  and  not  at  all  for  that  of  the  defen- 
dant, he  bad  not  been  compelled  to  pay  what  the  defen- 
dant was  legally  compellable  to  pay,  and  that,  therefore, 
there  was  no  implied  promise  on  the  part  of  the  delbn* 
dant  to  reimburse  him. 

To  a  declaration  on  the  common  counts  for 
money  lent,  money  paid,  interest,  and  money  due 
on  accounts  stated,  the  defendant  pleaded,  1  st, 
never  indebted ;  2nd,  that  before  action  he  satis- 
fied the  plaintiff's  claim  by  assigning  to  him  by 
deed  certain  goods,  chattels,  and  effects,  and 
covenanting  by  the  said  deed  with  the  plaintiff  to 
pay  him  the  said  claim,  which  assignment  and 
covenant  the  plaintiff  then  accepted  in  satisfac- 
tion and  discharge  ;  and  3rd,  a  discharge  under 
the  Insolvent  Act  1  <&  2  Vict.  c.  110. 

At  the  trial  at  the  Middlesex  sittings  after  laat 
Michaelmas  term  before  Montague  Smith,  J., 
the  following  facts  were  proved :— < 

The  defendant,  who  was  then  the  occupier  of 
the  Qospel  Oak  Tavern,  had,  in  the  year  1860, 


various  money  traasactiona  with  the  plaintiff,  to 
whom  he  gave«  by  way  of  aecurity,  a  bill  of  sale 
for  £180  on  his  furniture,  stock  in  trade,  &c. 
This  bill  of  sale  was  dated  the  2nd  of  June, 
1862,  an#was  conditioned  to  be  void  on  repay- 
ment of  the  £180  by  instalments  of  £3  10s.  a- 
week,  the  payment  of  such  instalments  to  com- 
mence on  Monday,  the  4th  of  June ;  and  if 
default  were  made  in  the  payment  of  the  £180, 
or  any  part  thereof,  when  and  as  the  same  should 
become  due  and  payable,  the  whole  amount  of 
the  money  secured  by  the  bill  of  sale  was  to  be- 
come immediately  due,  apd  the  plaintiff  might 
take  possession  of  the  said  household  furniture. 
&c.,  and  hold  and  enjoy  it  to  his  own  use,  and 
also  sell  the  same. 

On  the  9th  of  July  the  defendant  was  arrested 
and  lodged  in  the  debtors*  prison  in  Whtteeross- 
street,  and  on  the  lltb  he  petitioned  the  Court 
for  the  Relief  of  Insolvent  Debtors,  and  obtained 
the  usual  vesting  ordex. 

On  the  10th  of  July  the  plaintiff  took  posses- 
sion of  the  furniture,  &c.,  at  the  Qospel  Oak 
under  his  bill  of  sale,  and  carried  on  the  badness 
of  the  house  as  nsnal.  At  this  dme  no  rent  .was 
due  to  the  landlord,  but  a  qnarter's  rent  became 
due  on  the  29th  of  September,  a  few  daya  before 
which  the  defendant's  lease  had  been  given  up  to 
the  assignees.  Meanwhile  the  defendant  re- 
mained in  prison,  but  his  wife  and  family,  by  the 
permission  of  the  plaintiff,  continued  to  live  at 
the  <)ospel  Oak,  and  assisted  in  carrying  on  the 
business.  On  the  28rd  of  October  the  landlord 
took  the  goods  comprised  in  the  bill  of  sale  as  a 
distress  for  the  rent  which  accrued  due  at 
Michaelmas ;  the  plaintiff  paid  this  rent  an-1  re- 
leased his  goods. 

The  plaintiff  now  sought  to  recover  from  the 
defendant,  inier  alia,  the- sum  he  had  so  paid  to 
the  landlord  as  money  paid  for  the  defendant's 
use.  The  jury  found  a  verdict  for  £8  4a.  6d., 
there  being  no  plea  of  payment  to  meet  that  part 
of  the  claim  ;  and  they  also  found  that  the  plain- 
tiff had  paid  £42  7b.  for  rent  due  to  the  land- 
lord, and  for  expenses  incurred  in  protecting  his 
interest  under  the  bill  of  sale,  but  that  the 
defendant  had  given  no  express  authority  for 
such  payment. 

M.  Chambertf  Q.  C,  obtained  a  rule,  pursuant 
to  leave  reserved,  to  increase  the  verdict  by  £42 
9s..  as  money  paid  for  the  use  of  the  defendant, 
on  the  ground  that  there  was  an  implied  author- 
ity or  request  of  the  defendant  to  make  such 
payment. 

Cole  showed  cause. — The  question  is  whether 
the  pa^tueut  by  the  pi  intiff  to  the  landlord  was 
voluntary,  or  whether  it  was  such  a  payment  as 
that  the  law  would  imply  from  it  a  promise  on 
the  part  of  tho  defendant  to  reimburse  him. 
The  plaintiff  had  no  right  to  stay  in  possession 
till  the  rent  became  due,  and  then  pay  it ;  for  be 
took  the  bill  of  sale  for  what  it  was  worth,  and 
the  moment  he  acted  on  it  he  was  bound  to 
realise.  Exatl  v.  Partridge,  8  T.  R.  808,  which 
will  be  relied  on  in  support  of  the  rule,  is  dis- 
tinguishable, because  here  the  plaintiff  kept  his 
goods  on  the  premises  while  the  rent  accrued 
due  entirely  for  his  own  convenience. 

M  Chambert,  Q  C.,  and  Butt^  in  support  of 
the  rule. — The  plaintiff  was  in  occupation  by 
permission  of  the  defendant,  the  rent  was  owetl 
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by  the  defendant,  and  the  plaintiff  paid  it  on 
eompalsion,  and  therefore  ean  reeover  it :  JSxall 
T.  Partridge,  ntprd ;  Rodgtri  y.  Maw,  16  M.  & 
N.444. 

Eai.B,  C.J. — I  am  of  opinion  that  this  rule 
sboald  be  discharged.  The  facta  were,  that  the 
pl&lntiff,  having  taken  the  goods  nnder  a  bill  of 
eale,  let  them  remain  on  premises  belonging  to 
the  defendant  till  the  29th  of  September,  on 
vhich  day  the  rent  accmed  dne,  and  then  the 
laodlord  took  them  as  a  distress  for  that  rent, 
ud  afterwards  the  goods  were  cleared  from  the 
rent  so  dae  bj  the  payment  of  the  plaintiff. 
Where  that  is  done  under  compulsion,  and  the 
d^bt  is  due  from  the  defendant,  the  law  will 
imply  a  promise  by  him  to  repay.  Bat  £zall  ▼. 
PoTtridfft  in  a  different  ease  from  this.  There 
the  plaintiff  pnt  his  carriage  upon  the  defen- 
dant's premises  and  ander  his  care,  and  the 
landlori  took  it  as  a  distress  for  rent  due  from 
tbe  defendant,  and  the  plaintiff  was  obliged  to 
psy  the  rent  to  redeem  his  carriage ;  so  that  he 
piid  for  the  benefit  of  the  defendant,  who  was 
afterwards  called  on  to  repaj  the  amonnt,  and  it 
wssheld  that  he  was  liable.  Bot  these  goods 
were  on  th«  premises  of  the  defendant  for  the 
benefit  of  the  plaintiff,  the  owner  of  them,  and 
vithont  anjr  interest  that  I  can  see  on  the  part 
of  the  defendant  Thej  had  become  absolntelj 
tbe  property  of  the  plaintiff,  and  he  had  a  right 
to  uke  them  awaj ;  bat  as  it  was  he  left  them 
OQ  the  premises  for  his  own  purpose  till  he  should 
be  able  to  sell  them  better,  and  not  for  the  bene- 
fit of  the  ;defendant,  and  he  may  be  taken  to 
faafe|>nt  them  there  withoat  his  leave. 

Btlks,  J. — The  ease  differs  from  Ezall  t. 
Partridge,  because  what  was  done  here  was 
exclusiTeljr  for  the  plaintiff's  advantage,  and  not 
at  all  for  the  advantage  of  the  defendant.  There 
was  not  the  slightest  evidence  that  it  was  done 
at  his  request,  and  it  was  not  on  that  ground 
that  the  plaintiff  brought  the  action. 

Kbatijio,  J.— I  am  of  the  same  opinion. 
Exall  V.  Partridge  was  merely  an  illn^ttration  of 
the  rule  of  law  that  whore  one  man  is  compelled 
to  pay  the  debt  which  another  man  is  legally 
compelled  to  pay,  the  law  will  Imply  a  promise 
by  tbe  latter  to  repay  the  former.  But  the 
plaintiff  here  was  not  compelled  to  pay  within 
tbe  meaning  of  that  rale ;  bat  for  his  own 
advantage  he  allowed  the  goods  to  remain  on  the 
premises  while  the  rent  aooraed  due ;  and  there- 
fore we  do  not  at  all  infringe  on  the  established 
rale  m  holding  that  the  defendant  is  not  liable. 

MoxTAOU  Smith,  J.— I  am  of  the  same  opin- 
ion. The  fiaete  are  altogether  distingnlshable 
from  those  in  ^xall  t.  Partridge,  There  was  no 
request,  express  or  implied,  on  the  part  of  the 
defendaot  that  the  plaintiff  shonld  pnt  his  goods 
there.  The  pfaintiff,  no  doubt,  thought  it  better 
to  wait  till  somebody  took  the  house  before  dis- 
posing of  them,  and  he  kept  them  there  well 
knowing  the  liability  to  which  they  would  be 
lobject.  The  jury  have  found  that  the  defendant 
gave  no  aathority ;  and  if  he  had  been  asked  to 
let  the  goods  stay  on  the  premises,  he  would  have 
Slid,  "  They  may  stay  there  at  your  risk,  as  yon 
know  I  have  no  money." 


UNITBD  STATES  REPORTS. 


SUPERIOR  COURT  OF  CINCINNATI. 

DUMONT  ▼.    WULIAMSON. 

Tli«  aiMiilBg  aad  purpose  of  as  indorteaent  wUhout  re' 
oonrw,  examlDed  and  adjudged. 

When  a  note  la  sold  in  market,  the  vendor  and  vendue  being 
upon  equal  temw,  haTing  each  the  eame  knowledi^e  of  the 
Mrtka  to  the  inatramtnt,  and  there  in  no  ooneealnMnt  or 
mUrepreaeotatlon  by  the  Tendor,  who  endorsee  it  '*  «lth< 
oat  reooarae,"  he  la  not  liable  to  the  Tondeej  If  the  name 
of  one  of  the  parties  la  forged. 

He  la  not  liable  on  any  rappoeed  contract  growing  ont  of  hia 
iudoraemeot,  aa  It  la  but  a  tranafer  of  the  note«  without 
the  usual  guaranty  :  nor  fan  he  be  held  at  all  unlera.  fmud, 
concealment,  or  misrepresentation  is  prored,  or  the  note 
la  glveo  la  payment  of  a  prior  IndebtedneiB. 

[5  Am.  Law  Reg.  3J0.] 

The  opiDion  of  the  court  was  delivered  by 

Storbe,  J. — This  case  is  reserved  from  special 
term  for  the  opinion  of  all  the  judges  upon  the 
legal  questions  arising  on  demurrer. 

The  plaintiff's  petition  states,  "that  on  the 
12th  day  of  May  1860,  at  Cincinnati,  Henry 
Essman  made  his  promissory  note  to  William 
Wolfe,  or  order,  for  $500,  value  received,  five 
months  after  date,  which  note  purported  to  be 
endorsed  by  said  Wolf,  and  afterwards  came  to 
the  hands  of  the  defendant  Williamson,  who 
afterwards  indorsed  and  delivered  the  same  to  the 
plaintiff,  but  without  recourse  on  him,*'  A  copy 
of  the  note  is  made  a  part  of  the  petition,  with 
the  indorsement  thus  restricted  and  qualified.  It 
is  farther  alleged,  **  that  tbe  defendant  by  such 
indorsement  thereby  warranted  the  signature  of 
said  William  Wolfe  was  genuine  and  made  by 
him,  when,  in  truth  and  in  fact,  H  was  not,  but 
the  same  was  and  is  a  forgery;'*  by  reason 
whereof  the  note  was  of  no  value,  the  said  Ess- 
man,  the  maker,  being  wholly  insolvent.  There 
is  also  the  usual  averment  of  demand  and  notice, 
and  a  claim  to  recover  the  amount  of  the  note. 

The  demurrer  admitting  all  the  facts  properly 
pleaded  and  their  legal  implieati(>nH,  the  question 
is  directly  presented  for  car  decision,  what  was 
the  legal  effect  of  defendant's  indorsement  **  with- 
out rceourso." 

We  find  no  English  cases  where  the  point  has 
been  adjudicated,  though  qualified  indorsements 
are  often  made  in  Great  Britain  upon  bills  and 
notes.  Mr.  Chitty  says,  in  his  work  on  Bills,  p. 
236,  this  mode  of  indorsing  is  allowed  in  France 
and  America,  and  states  the  object  to  be  **  to 
transfer  the  interest  in  the  bill  to  the  indorsee, 
to  enable  him  to  sne  thereon,  without  rendering 
the  indorser  personally  liable  for  its  payment." 
In  eh.  6,  p.  224,  226,  he  has  placed  in  his  text 
the  forms  of  indorsement  applicable  to  various 
oases,  and  in  class  four,  where  he  describes  a 
qualified  indorsement,  he  illustrates  his  meaning 
by  luing  the  words  **  James  Atkins,  sans  re- 
eonri,"  or  James  Atkins  with  intent  only  to 
transfer  my  interest  and  not  to  be  subject  to  any 
liability,  in  case  of  non-acceptance  or  non-pay- 
ment" 

Judge  Story  adopts  this  definition  with  the 
additional  remark,  that  a  qualified  indorsement 
without  recourse,  though  it  saves  the  indorser 
from  liability,  does  not  restrain  its  negotiability  : 
Prom.  Notes,  {146;  Richardaon  v.  Lincoln,  6 
Metoair  201. 

An  absolute  transfer  by  indorsement  imposes 
upon  the  party  making  it,  in  contemplation  of 
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law.  1.  That  the  instxtunent  is  geonlne,  as  well 
as  all  the  attendaat  sigDataro*  ;  2.  That  the 
indorser  has  a  good  title  tu  the  inatrumeot;  8. 
That  he  is  competent  to  bind  himself  as  indorser; 
4.  That  the  maker  is  able  to  pa/  the  note,  and 
will  do  so  upon  due  presentment  at  mnturity ;  6. 
If  not  paid  when  thus  presented  that  upon  notice 
to  the  indorser  he  will  discharge  it:  Story  on 
Prom.  Notes,  2  18^* 

It  mast  follow,  then,  that  when  an  indorsement 
is  made  and  t^en  without  recourse  in  the  quali- 
fied form,  as  it  appears  upon  the  note  in  contro- 
rersj,  erery  liability,  that  won' d  otherwise  exist, 
is  ezoluded,  and  no  action  can  be  maintained 
upon  the  defendant's  transfer  thus  restricted. 

For  every  practical  purpose,  such  a  restricted 
indorsement  may  be  placed  upon  the  same  foot- 
ing as  a  note  payable  to  bearer,  or  transferred 
by  deliTcry.  In  the  latter  case,  the  person  mak- 
ing the  transfer  does  not  thereby  become  a  party, 
nor  does  he  incur  the  obligation  or  responsibility 
belonging  to  an  indorser. 

Thijj  doctrine  was  settled  by  Lord  Holt  in  Oov. 
and  Co.  Bank  of  England  ▼.  Newman^  1  Lord 
Raym.  442,  and  is  adopted  by  all  the  late  text 
writers. 

It  has  been  attempted,  howerer,  to  create  a 
liability,  not  in  virtue  of  any  contract  contained 
in  the  indorsement  or  ilelivery  of  the  instrument, 
but  upon  a  legal  implication  that  there  is  in  every 
such  case  a  warranty  that  the  instrument  is 
genuine,  and  should  it  prove  a  forgery,  he  who 
has  transferred  it  must  refund  to  the  proper 
party  the  money  he  may  have  received. 

This  assumption  places  notes  and  bills  on  the 
same  footing  with  merchandise  or  any  other  com- 
modity that  may  have  been  the  sulyeot  of  sale, 
and  requires  him  who  may  have  received  an 
equivalent  for  an  instrument  subsequently  proved 
to  be  worthless,  to  place  the  party  to  whom  it 
has  been  delivered  in  **  ttatu  quo," 

Now  it  is  not  to  every  case,  even  between 
vendor  and  vendee,  that  the  rule,  thus  ascertain- 
ed, can  apply ;  for  an  article  of  merchandise, 
sold  without  warranty,  where  the  buyer  and 
seller  have  equal  opportunity  to  inspect  it,  and 
both  are  eqaally  ignorant  of  inherent  defects, 
there. can  be  no  complaint  if  a  defect  is  after- 
wards discovered.  It  is  only  when  there  is  con- 
cealment,  misrepresentation,  or  fraud,  that  the 
seller  becomes  responsible  to  the  buyer. 

We  are  not  surprised  at  the  apparent  confusion 
which  exists  in  the  statement  of  the  queation  by 
some  modern  writers  upon  commeffoiai  law ;  and 
in  the  adjadications  even  of  courts  who  have  fol- 
lowed their  dicU  withoot  careful  examination. 
The  difficulty  in  part,  is  found  in  the  fact  that 
many  of  these  treatises,  when  first  published, 
were  unpretending  volumes,  briefly,  yet  clearly, 
stating  legal  principlea,  and  referring  to  decisions 
equally  brief:  but  edition  after  edition  has  been 
multiplied  until  the  points  once  settled  have 
become  obscured  by  redundant  language,  an- 
nouDcing  a  former  doctrine  merely  in  a  new  form, 
and  the  courts  have  too  often  been  content  with 
quoting  cases  without  tracing  the  principles  to 
its  origin. 

They  would  seem  to  have  forgotten  the  maxim : 
*•  Melius  eit  petere  fontett  quam  netari  rtvu/of." 

And  thus  it  is  we  find  in  the  discussion  of  the 
point  we  are  about  to  determine,  such  a  variety 
of  views ;  positive  assertions  afterwards  qualified 


on  the  same  page,  while  they  impress  up<m  the 
reader  no  definite  idea  of  what  the  law  is ;  or 
the  sutementis  so  broadly  made,  that  it  partakes 
rather  of  assumption  than  of  matured  opinion. 
We  feel  at  liberty,  therefore,  to  exerciae  our 
own  judgment,  and  we  think  the  oonelonon  to 
which  we  have  arrived  is  fully  sustained  upon 
legal  principles. 

There  is  no  averment  in  the  plaintiff's  petition 
of  the  manner  in  which  he  became  the  owner  of 
the  note,  nor  yet  that  he  paid  value,  or  gave 
anything  as  an  equivalent.  We  may  fairly  pre- 
sume, then,  he  purchased  it  in  the  ordinary  way 
in  mnrket,  no  representation  being  made  by  the 
defendant  other  than  the  implication  that  legally 
follows  his  qualified  indorsement.  There  is  no 
fact  before  us  which  imputes  unfair  dealing  or 
fraud  to  the  indorser;  his  liability  is  claimed 
simply  upon  the  ground  that  bis  assignment  was 
a  virtual  warranty  of  the  geuuioeneaa  of  the 
note. 

It  is  then  the  ordinary  case  of  the  owner  of  a 
bill  sending  it  into  the  market  for  sale,  or  offer  tog 
it  himself  to  a  purchaser,  acting  meanwhile  iii 
good  faith,  not  concealing  any  knowledge  be  may 
have,  proper  for  the  buyer  to  know,  giving  no 
verbal  opinion  even  that  the  instrument  is  valid. 

A'eimilar  case  in  principle  la  found  in  /Vaa  v. 
BarrUonj  8  T.  R.  759,  where  Lord  Kenyon  t»aid : 
"  It  is  extremely  dear  that  if  the  holder  of  a 
bill  of  exchange  send  it  to  market,  without  in- 
dorsing his  name  upon  it,  neither  morality  nor 
the  laws  of  this  country  will  compel  him  to  re- 
fund the  money  for  which  he  has  sold  it,  if  he 
did  not  know  at  the  time  that  it  was  not  a  good 
bill.  If  he  knew  the  bill  to  be  bad,  it  would  be 
like  sending  out  a  counter  in  circulation  to  im- 
pose upon  the  world  instead  of  the  current 
coin" 

So  it  was  held  in  Parker  v.  Keantdy,  2  Bay  S. 
C.  392,  *'that  a  bare  assignment  implies  no 
warranty,  but  only  an  agreement  to  permit  the 
absignee  to  receive  the  debt  to  bis  own  use."  So 
in  Gummin^M  v.  Lynn,  1  Dallas  449,  and  in 
Roberttonyf,  VogU,  Id.  155,  where  Judge  Shippen 
decided,  that  an  indorsement  at  common  law 
amounts  ouly  to  an  assignment  of  all  the  property 
in  the  bill  or  note  wiihout  making  the  assignor 
responsible. 

A  sale  of  the  note,  therefore,  as  of  any  other 
commodity,  imposes  no  liability  upon  the  vendor, 
simply  by  the  act  of  sale.  It  is  a  purchase  bj 
the  buyer  without  warranty,  and  the  rule  of 
»•  cnveat  tmptof'*  will  apply 

If,  however,  a  note  is  given  with  a  reatricted 
indorsement,  in  payment  of  a  precedent  debt, 
the  better  opinion  is,  if  the  instrument  is  aftei^ 
wardi  ascertained  to  be  forged,  the  party  reoeiv- 
ing  it  shall  not  be  the  loser ;  he  is  still  to  be  re- 
munerated for  the  sum  originally  due.  The 
tbiug  reoeived  having  proved  to  be  talueless,  the 
original  claim  revives. 

Not  so  where  the  note  is  disposed  of  by  sale. 
••  While  it  may  be  claimed,"  says  Judge  Story, 
Prom.  Notes,  {  118,  "  that  he  who  transfers  a 
note  by  delivery,  warrants  in  like  manner  that 
the  instrument  is  genuine  and  not  forged  or 
fictitious,  unless  where  it  is  sold  as  other  goods 
and  effects  by  delivery  merely,  without  indorse- 
ment, in  which  case  it  has  been  decided  that  the 
law  in  respect  to  the  sale  of  goods  is  spplioable, 
and  there  is  no  implied  warranty.*' 
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So  in  Chitty  on  BiUb  246,  *<  Where  a  transfer 
bj  mere  deUinry  is  made  only  by  way  of  mU  of 
the  bill  or  note,  aa  eometimea  oooars,  or  in  ex- 
change for  other  bills,  or  bjf  way  o/dUcowUt  and 
not  afl  a  tecuritv  for  money  lent,  or  when  the 
asaignee  ezpresely  agrees  to  take  it  In  payment, 
and  ran  all  risks ;  he  has,  in  general,  no  right 
of  action  against  the  assignor,  if  the  bill  tarns 
oQt  to  be  of  no  value." 

This  riew  of  the  question  relieTes  it  of  all  real 
difficalty,  and  places  the  liability  of  the  indorser 
or  assignor  upon  a  satisfactory  ground.  And 
we  thus  find  the  law  determined  in  the  very 
thoroughly  considered  case  of  Baxter  ▼.  Durand^ 
29  Maine  431,  where  Judge  Shepley,  giving  the 
cpiaion  of  the  whole  court,  held  that  **  One  who 
sells  a  promiMory  note,  by  delivery,  upon  which 
the  names  of  indoraers  have  been  forged,  is  not 
liable  upon  an  implied  promise  to  refund  the 
mooey  received  therefor,  if  he  sold  the  same  as 
property  and  not  in  payment  of  a  precedent 
debt,  and  did  not  know  of  the  forgery."  The 
learned  Chief  Justice  carefuHy  examined  the 
conflicting  cases,  and  distinguishes  very  el  early 
the  real  question  in  controversy.  He  admits  the 
aothority  of  Jonf  v.  Ryde^  6  Taunt.  488; 
Fuller  V.  Smithy  1  Car.  and  Payne  197 ;  Cammidy 
f.  AiUnby,  6  B.  &  C  878 ;  CoVyer  v.  Briykam, 
1  Mete.  546 ;  but  properly  confines  them  to  the 
ease  of  payment  for  a|previoasly  subsisting  debt. 

This  ease  is  quoted  with  approbation  by  Judge 
Storj.  Prom  Notes,  {  18^,  and  relied  on  as  the 
leAd'iDg  authority  by  Judge  Eccleston,  in  the 
case  of  Rinman  v.  Fisher,  12  Maryland  197, 
where  the  same  point  is  directly  decided,  follow- 


ing out  not  only  Um  ruling  of  Judge  Shepley, 
but  adopting  the  greater  part  of  his  argument. 
It  is  also  referred  to  by  Professor  Parsons,  in 
his  late  work  en  Bills  and  Notes,  vol.  2.  689, 
590,  to  support  the  same  doctrine,  which  is 
stated  in  the  text  of  his  work  very  fully  and 
without  any  reservation. 

In  a  fonner  part  of  the  same  volume,  page  88, 
in  a  note,  it  is  said,  the  distinction  taken  in  tho 
ease  in  Maine  does  not  seem  to  have  been  well 
founded ;  but  whether  the  author  is  responsible 
for  thia  note  or  not,  we  cannot  say  ;  we  should 
rather  believe  his  unqualified  approval  of  the 
same  case,  after  he  had  composed  nearly  six  hun- 
dred pages  in  addition  to  what  he  then  had  writ- 
ten,  expresses  his  true  opinion,  more  especially 
as  he  again  reiterates  the  doctrine  in  the  same 
volume,  page  601.  The  case  Wheeler  v.  Fotole, 
2  Hardy,  149,  decided  by  our  late  brother  Spen- 
cer, does  not  conflict  with  the  rule  we  find  so 
well  established:  it  was  determined  upon  ita 
peculiar  circumstances,  the  whole  eridence  being 
heard,  from  which  a  representation,  other  than 
the  sale  and  delivery  of  the  note,  might  have 
been  inferred. 

We  are  all  of  opinion  tjliat  the  pleadings  in 
this  case  present  no  cause  of  action  against  the 
defendant,  upon  his  indorsement.  There  is  no 
fraud  alleged  in  the  transfer ;  no  prior  debt  ex- 
isting, for  which  the  note  was  taken ;  no  represen- 
tation made  heyond  the  fact  of  indorsement, 
without  which  we  hold  there  could  be  no  recovery 
by  the  plaintiff. 

The  demurrer  will  be  sustained,  and  the  cause 
remanded. 


(Note  by  Editor  of  Awktriam  Law  Btytiltr) 


at  one  who  immm  a 
n  Implied  obligation, 
r  to  ■how  a  different 


The  imyortaBee  of  the  question  InrolTjed  In  the  fcregulng 
eiM,  and  the  want  of  er.  tire  uniformitj  In  the  dedelona  In 
refud  u>  it,  eeem  to  Juetif j  the  space  whleh  we  hare  de- 
voted to  tlie  ir«ry  able  and  eanfellj  reasoned  O|ifaifon  of  the 
liaaniMl  jodge  and  we  ahould  not  6el  ealled  to  add  anjihlDg 
more,  if  we  did  not  oonsiJer  that  the  tendency  In  regard  to 
(b«  ratgMt  which  the  ea«e  eneoonigas  was  in  the  wrong 
dinctioD. 

The  weight  of  anthorlry  etfll  la,  imqaaatlonaUy,  In  Ihror 
of  tbeearty  doetaioe  of  the  books,  that  one  who 
Botoorbillby  meredellfery  aen  .... 

Id  ill  caaei,  anlen  there  to  mm 

pupoM,  thai  the  same  to  gennlne  and  what  It  purporte  to 
W  upoa  ite  face,  and  that  he  has  the  legal  right  to  transfer 
tb«  tiile  to  the  Instrument.  Thto  to  nothing  more  than  the 
Teoikir  of  goods,  without  express  warranty,  assnme%  bj 
iiQpl>atl*>a  of  law. 

It  iadatuLcUT  alBrmed  in  the  ease  of  Gumey  t.  WhmenUsft 
Vi  Eoe.  L  ft  Sq.  25«,  a  c.  4  XII.  k  Bl.  132,  that  the  vendor 
of  a  bUI  of  exdwn  e,  thongh  no  partv  to  the  blU,  to  respon- 
«ibto  lor  tu  fcanvulncness;  and.  If  It  tarns  ont  that  the 
ume  of  niM  of  the  parties  to  Ibrged,  and  the  bill  becomes 
TalaeiMs,  be  to  Uable  to  the  Tendee,  as  nponafkllnre  of  eon> 
•kieratioD.  In  this  case  the  name  of  the  acceptor  apon 
vbon  ervdit  the  bill  was  disooonted  by  the  plain  Uffi  proved 
to  hav*  bw!n  forged  by  the  drawer,  the  defendant  baring 
procured  the  dtoooant,  but  declined  to  give  any  guarantee 
in  regard  to  the  UU,  bat  had  no  knowledge  of  the  defect  la 
tlwbUl. 

The  saTM,  or  a  similar,  qnestlon  to  dtoeossed  In  ChmperU 
r.  BartUa,  U  Bn^.  L.  t  Bq.  IMI,  wheie  the  bill  purported 
to  be  a  foreign  bilL  and  was  unstamped.  It  proved  to  have 
beiro  made  in  London,  and  was  therelbre  void,  fbr  want  of  a 
ftuap^  The  Court  of  Qaeen*s  Bench  held,  that  the  vendor 
of  a  bQl  of  exchange  impliedly  warrants  that  It  to  of  the 
Uo4  aad  deevlpdon  that  It  pnrporta  to  be  on  ita  &ce,  and 
(bu  the  vendee  might  recover  back  the  price  of  the  hQI,  aa 
«P>>D  a  bllare  of  ecmsideratlon. 

Theee  decisions  vreie  made  aa  lale  aa  1854,  aad  have  never 
teegqewtioned  in  Bngland,  aa  far  aa  we  know.  There  la 
Du  qaretion,  we  tliink,  thnt  they  are  In  stHct  analogy  with 
•^tber  portions  of  the  law  of  contracts  applicable  to  bsIhn  of 
p*Tf(ml  imiperty  and  of  choses  In  action,  and  that  they 
%ai  be  maintained  in  Engtoad.  There  should  therefore,  aa 
it  HtfBi  to  as,  tM  eome  very  peisaa»lve  reMon  to  Justify  a 
tfepsitare  from  them  and  establishing  a  differoLt  rule  in 


thto  eonntry.  The  main  current  of  American  authority 
seems  to  be  strons  in  the  same  direetioo. 

It  to  BO  dsdarsd  by  the  most  approved  text-writera  Mr. 
Justice  BtoxT,  Promissory  Motes,  8 118,  says :  **  In  the  next 
place  he  (the  vendor  of  a  note,  without  express  guaraafy) 
warrants  In  the  like  manner,  that  the  Inatrument  is  genutne. 
and  not  Ibrged  or  fictitious."  citing  Bayley  on  Bills,  ch.  5,  9 
8,  p.  179,  6th  ed. ;  Chltty  on  Bills,  269-271 ;  Id.  ch.  6,  p.  244, 
9th  ed.;  Id.  p.  864,  836;  and  many  decisions,  Engltoh  aad 
Amerleaa.  The  law  to  slated  in  the  same  terms  in  Persona 
on  Notes  and  Bills,  vol.  2,  p.  87. 

The  learned  Judge  In  the  principal  caw  seems  to  inf^r  that, 
becanae  the  ease  of  Baxtgr  v.  Z^itren,  29  Me.  Bep.  434,  to  re- 
ferred to  by  these  tezt-wrlters,  that  he  may  fiifrly  count 
upon  the  weight  of  their  testimony  in  fkvor  of  the  eoundneea 
of  that  case.  But  Bfr.  Justice  Stobt  deceased  many  years 
before  the  date  of  that  decision ;  and  Profitssor  Parsons  does 
not  attempt  to  settle  the  law  upon  the  point,  but  cont^nte 
himself,  as  most  text-writers  do,  bv  giving  the  present  state 
of  the  authority,  whldi  to  snfBdently  illustrated  by  the 
learned  Judge  in  the  principle  case.  Profbsior  Persons  did 
as  we  should  have  done;  he  gave  all  the  decisions,  and  then 
gave  hto  adherence  to  the  prq;KmdeTHting  side. 

Tlie  question  to  examined  In  Qxbot  Bank  v.  Morion,  4  Gray 
156,  by  a  learned  Jurist,  to  the  weight  of  whoee  aathority 
vre  have  all  been  long  accustomed  to  refer  with  unheritatiDg 
confidence.  This  disungulshed  Judge  states  the  rule  much 
In  the  same  terms  before  quoted  (h>m  Mr.  Justice  Btoxt: 
"  It  seams  to  foil  under  a  general  mie  of  law,  that  In  every 
sale  of  personal  property,  ttie  vendor  Impliedly  warraota  thM 
the  article  to  in  fact  what  it  to  descrfbed  and  purports  to  be, 
and  that  the  venlor  has  a  gbod  title  or  right  to  transfer  It.** 

The  rule  to  stated  by  an  eminent  Jurist  In  Couneotieut, 
Mr.  Justice  IBuawoxTB,  in  nny  v.  Biault,  26  Omn.  Rep^ 
23,  much  in  the  same  terms,  quoting  the  very  language  of 
Chtof  Justice  Boaw,  as  stated  above. 

In  Throa  v.  HewdL  10  Yermont  Rep.  202.  the  rule  to  laid 
down  in  mdch  the  same  terms  by  Juage  Ualu 

And  in  Mdrich  v.  JoeJbon,  6  R.  t  Rep.  218,  Chief  Justice 
Axxs  says :  **  The  vendor  of  a  bill  or  note,  by  the  verv  ac  t 
of  sale,  impliedly  warrants  the  genuineness  of  the  stgna- 
turee  ol  the  parttos  to  It." 

And  In  New  York,  since  the  eariy  case  of  Jfarlie  t.  Bat- 
fUtd,  2  Johns.  456,  It  seems  to  have  been  regarded  as  settled, 
that  a  payment  In  (•)rged  paper  to  no  payment,  upon  the 
ground  of  an  implied  warranty  of  genuineness.    But  In  the 
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BE  VIEW. 


Thb  Uppbr  Canada  Law  List.    By  J.  Ror- 

dans,    Law    Stationer.     Toronto:    W.   0. 

Chewett  &  Co. 

A  fifth  edition  of  this  useful  little  book  has 
come  to  hand,  and  is  a  welcome  addition  to 
the  "  furniture"  of  a  lawyer's  office. 

The  alterations  from  time  to  time  in  the 
officers  of  courts,  and  the  residences,  agents, 
ftc,  of  practising  attorneys  and  solicitors,  re- 
quire some  such  chronicle  as  this,  whilst  at  the 
same  time  it  contains  much  other  useful  infor- 
mation in  an  accessible  shape.  The  book  is 
now  so  well  known  to  the  profession  that 
further  comment  is  unnecessary.  In  arrange- 
ment and  appearance  it  is  similar  to  the 
former  editions. 

APPOINTMENTS  TO  OFFICE* 

notary  public. 

JAMES  HOLDBN,  of  the  Town  of  Whltlij,  Xwiolr^  to 
be  a  Notary  Pablle  for  Upper  CSnada. 

MIOHA  SL  JOSKPH  M  \CNAM  AR  A,  of  Napanee,  EMioira, 
Attorney-at-Law,  to  be  a  Notary  Public  fi>r  Upper  Canada. 

SMITH  CORBY N  BLANCH ARD  DEAN,  of  MlUbrook, 
Biqulre,  Attome7-at>Law,  to  be  a  Notary  Pnblle  for  Upper 
CanaiiU.    (Oaxeited  July  7,  1868.) 

JOHN  C.  MoMULLEN,  of  Orillia,  Eeqaire,  to  be  a  Notary 
Public  for  Upper  Canada.    (Oaxett«d  July  U,  1866.) 

SAMUEL  GLYN  McCAUOHEY,  Xeqvtrv,  Attonwy-at- 
Law,  to  be  a  Notary  PnbHc  for  Upper  Canada. 

WILLIAM  H  ARVIE,  of  the  Tillage  of  Caledonia,  Bwinlre, 
to  be  a  Notary  Public  for  Upper  Canada.  (Qautted  Jnly 
28,  1866. 


CORUNEBa 

CARBnSN  MAQNES  GOULD,  SMjnlxe,  M.  D.,  to  be  an 
AiKidato  Coroner  for  the  U^iited  Conntlea  of  Northumber- 
land and  Durham.    OaMttedJnly7,1866.) 

LEVI  J.  WBATEnOlBY,  of  DunnTille,  Eiqulra,  to  be  ai 
Anodato  Coronar  for  the  County  of  Haldimand.  (Oaaettcd 
Jnly  14,  1866.) 

DONALD  HoMILLAN.  of  tha  TOlaga  of  Alexandria, 
Ei^oire)  to  be  an  AHodatod  Coroner  for  the  United  Cban- 
tiee  of  Stormont,  Dundaa  and  Glencvy.  (Gacrtted  Jaly 
28,1866. 


Tbv  MI8-6IGNED  CosQus. — ^Late  one  afternoon, 
about  1810,  a  lad  entered  a  City  banking  bouse 
with  a  cheque,  which  he  presented.  He  had  been 
sent  by  bis  master,  who  in  the  hurry  of  busine^ 
had  forgotten  to  sic^n  the  document.  The  defect 
was  immediately  discoTered  on  its  presentation. 
"  fake  that  back,  my  boy,"  said  a  beneyolent  but 
▼ery  business-like. old  gentleman,  "and  get  it 
signed;"  looking  at  the  boy  as  though  every 
word  were  a  lesson  to  him  for  life.  But  to  the 
inexperienced  mind  of  the  boy,  who  had  just  en- 
terea  on  his  first  place,  and  who  was  as  guilder 
as  he  was  untutored  in  finance,  this  seemed  very 
unnecessary  trouble ;  besides  which  he  had  beeii 
told  to  make  haste,  and  he  knew  that  his  going 
back  would  prevent  his  master  having  the  money 
that  day.  So,  looking  up  innocently  at  the  beam- 
ing face  of  the  venerable  gentleman,  whose  eyes 
twinkled  over  his  spectacles,  he  asked  '*  Can't 
I  sign  it  for  him,  sir?"  The  whilom  geoiai 
face  flushed  with  horror  at  the  thought,  and 
transfixing  the  boy  with  a  look,  "  If  you  want 
to  be  haneed  you  can  I "  he  said,  in  a  tone  which 
our  French  neighbours  would  call  decidedly  pro- 
nounced. Those  were  hanging  days  for  forgery, 
and  as  the  little  fellow  (wbo  throughout  a  loo;^ 
and  honourable  commercial  career  never  forgot 
the  abrupt  but  kindly  hint  of  the  banker)  had  do 
desire  to  be  hanged,  he  chose  Uie  lesser  evil.-^ 
Banker^  Magazine, 


lato  ca»e  of  Ketehum  t.  Bank  <^  fMmmanit^  10  N.  T.  Oonrt 
of  Appeals  409,  it  was  held,  by  a  divided  eourt,  that,  If  the 
forged  paper  was  sold,  there  waa  no  implied  warranty  (tf 
genolbeness.  This  seems  to  be  substantially  the  distinction 
upon  which  all  the  exceptional  cases  have  attempted  to 
*und.  It  Is  foand,  or  the  germ  of  it,  In  the  early  ease  of 
EVii*  T.  TFild,  6  Mass.  Rep.  S-il,  where  merchandise  waa  sold 
and  a  promissory  note^  which  proved  to  be  a  forgery,  taksm 
for  it.  Pabsoitb,  C.  J.,  held,  in  dellTering  the  opinion  of  the 
full  court,  that  if  the  noto  were,  by  the  intention  of  the 
parties,  sold  and  paTment  accepted  in  *'  rum,"  the  defendant 
was  not .  responsible  as  for  an  implied  warranty  of  the 
genuineness  of  the  notes.  "  But  if  the  plaintUf  Intended 
to  sell  the  rum  for  mon^,  and  the  defimdant  intended  to 
buy  rum,  and  the  payment  by  the  notes  waa  not  a  purt  o 
the  original  stipulation,  but  an  accommodation  to  the  dafon 
dant ;  then  he  has  not  paid  for  the  mm,  and  the  aotkm  Is 
maintainable." 

Now  we  think  it  folr  to  ny,  that  when  one  ezehangei 
rum  for  promissory  notes  of  a  third  party^  or  what 
purporto  to  be  such,  and  gives  no  express  warranty,  the 
Implied  warranty  is  the  same  on  the  psHy  as  of  the  other. 
And  if  the  rum  prores  to  be  something  else,  as  a  prspa ration 
of  a  deadly  charsctor,  of  no  valne  for  any  purpose,  or  If  It 
proves  not  to  hare  been  the  property  of  the  vendor,  but  of 
another  who*reelaims  it,  or  If  the  noto  proves  to  be  a  Ih^sery, 
or  stolen  under  snch  circumstances  that  no  title  Is  oonvmA 
by  the  vendor,  either  party  will  be  liable  to  make  good  the 
lues  to  the  other,  upon  the  Implied  warranty  of  the  thlnj 
being  what  it  purports  to  be,  and  that  the  vendor  had 
right  to  sell  as  he  did.  And  It  is  Idle  to  attempt  to  eeoape 
the  qneetlon  fiiirly  presented,  by  asking  a  Jury  to  conjecture 
whether  it  was  a  sale  of  the  note,  and  accepting  paym«it  In 
rum,  *<  for  the  acoommodation  of  the  purchsser,^  or  a  asle 
of  mm,  nnd  accfptlng  payment  in  the  note,  for  like  aeeom< 
modatlon.    And  it  seems  to  us,  that  If  such  a  dlsUnetlon  had 


been  first  stated,  by  some  Jndge  or  writer,  lees  known  in 
fiune  than  the  distlngnUhed  Chief  Justioe  of  MaaearhoMet^. 
whose  word  went  for  law  in  his  time,  it  would  searoely  haT» 
been  taken  up  and  acted  upon  by  so  many  eminent  eoortf 
as  this  already  has  been.  It  Is,  In  Ihct,  however  mnrfa  it 
may  have  been  indorsed,  nothing  mors  than  a  refinement, 
too  nice  for  common  apprehauslon. 

But  It  is  proper  to  say  that  this  whole  doctrine  of  tlw 
eadstonee  of  any  such  distinction  being  meintainaMe  li  «d- 
tixely  repudiated  In  a  very  recent  case  in  Hasaachasett«, 
Merriam  v.  HUoott,  8  Allan  268.  And  we  cannot,  moie  to 
our  own  mind,  expren  the  want  of  foundation  for  any  soefa 
distinction,  than  by  quottog  the  langnage  of  the  vary  sble 
and  learned  Judge,  Mr.  Justioe  Gbapxaii,  who  gave  the 
opinion  of  the  court  In  the  case  last  cited :  **  There  are  t«o 
oases  which  state  a  dlstlnetlon  in  regard  to  this  implied 
warranty  that  is  not  recognised  In  the  other  cases,"  dtlog 
ESiit  V.  IFSU,  nupra.  and  Boder  v.  Dmtoi,  n^rot,  to  which 
may  now  be  added  J^Acr  v.  Xiemon,  13  Md.  Rep.  407,  sod 
the  principal  esse.  Mr.  Justioe  Chapmak  continues:  "K 
this  Is  the  law  of  this  Commonwealth,  then  the  plalntilT  can- 
not recover  *  * ;  hut  it  Is  difllenlt  to  sse  any  valid  rea- 
son for  such  a  dlstlnetlon.  Whether  the  purehastf  pan 
cash  or  discharna  a  debt  In  paymant  Ibr  the  forged  paper, 
the  i^Juiy  li  the  same  to  nbn.  There  Is  In  both  oa»M  a 
ftUure  of  eondderation,  growing  ont  of  a  mistake  of  &cti< 


The  actual  oontract  and  the  implied  understanding  as  to 
the  genulneneos  of  the  note  is  in  hoth  caaes  the  same.  Aod 
we  think  that  the  authorities,  whkh  hold  the  seller  to  &b 
Implied  warranty ,  In  such  ease,  that  the  note  la  genutoe,  an 
in  conformity  with  the  principles  of  sonnd  rsason  aod  Jos 
tice,  and  with  the  undentandtng  of  the  parties  in  makiof^ 
sue  h  a  contract  ;**  dting  the  earlier  eases  of  OohiA  Bank  t 
Morion,  supru,  and  Lobddl  v.  Baktr,  1  Met.  198,  as  haviBg 
already  virtually  overruled  EOii  v.  JHUL 

LF.K. 


September,  1866.]        LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[Vol,  n.— 129 


DIAAY  FOR  SEPTEMBER. 


1.  Satar..  Pftp«r  Dtf  Common  PlcM.      Kew  Trial  Say 
Queen^s  Bench. 

3.  Vma  ^  Paper  Day  Quean's  Bench.    New  Trial  Daj  Com- 

mon Plaaa.    Reaordar*8Co«rtaltB.   iMtBay 
Notiea  of  Trial  County  Govt. 

4.  Tuee. ..  Paper  Day  Common  Pleaa.      New  Trial  Day 

Qneen's  Bench. 

5.  Wed...  Paper  Day  Qneen'a  Bench.  New  Trial  Day  Com- 


9.  Thm^  Paper  Day  Common  Pleaa. 
T.  Friday.  NewTilal  Day  Qneen^a  BenA. 
fi.  Bator^  Trinltf  Term  enda 


9.  8CN...  \Uk  I 


f  after  IWntfy. 


11.  Taea...  <iiiarter  Beadona  and  Coaaty  Oourt  SlUingB  In 
eadk  County.  La«t  day  for  ierrfoe  for  xork 
aodPeeL 

I'L  SUN...  16»  Stmda^a/kr  3V6i%. 

21.  Frid«T  St  JbttAcw.    Dedaie  for  Tork  and  Peel. 

2.  SUN.!.  17M  Sundav  ei/Ur  IWitfiy. 

Id.  Banr.  SL  MuMd.  Hicfaaelmas  Day.  Lait  day  fn* 
«otloe  of  Trial  fi>r  York  and  PaeL 

30.  SUN..  ISA  Aatdap  afltr  rrintCy. 


%\t  S0(a1  ^sm\$' 
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ACTS  OP  LAST  SESSION, 

A  short  review  of  the  legislation  that  took 
place  during  the  Fifth  Session  of  the  Eighth 
ProTindal  Pailiament  will  be  peculiarly  inte- 
resting, in  view  of  the  statement  made  in  the 
Governor  GeneraTs  closing  speech,  that  it  is 
**  the  last  session  likely  to  be  held  under  the 
Act  for  the  union  of  the  two  Canadas."  It 
has  been  a  session  of  much  labour  to  the  legis- 
latare,  and  we  may  hope  of  some  profit  to  the 
<»untry. 

The  nnmber  of  Acts  which  have  passed  are 
one  hundred  and  seventy-six,  besides  one 
reserved  for  &e  consent  of  the  Queen.  Of 
these,  the  large  majority  are  of  a  local  or 
private  nature — such  as  acts  for  granting  or 
amending  charters  of  various  companies,  or 
providing  for  some  special  caae ;  some  refer 
exclusively  to  Lower  Canada ;  whilst,  of  the 
reminder,  we  may  class  abont  fourteen  as 
acts  having  peculiar  relation  to  law,  or 
its  due  administration,  besides  others  of 
great  general  interest,  such  as  the  Municipal 
and  Assessment  Acts — acts  to  prevent  the 
unlawful  training  of  persons  to  the  use  of 
>nns— to  provide  for  the  issue  of  Provincial 
notes^-respectuig  the  Militia,  and  its  mainte- 
MDce—to  regulate  the  egress  from  public 
boil^ngg-.to  amend  the  Medical  Act,  and 
tbe  Act  for  the  protection  of  sheep,  Ac,  ftc 


The  law  bills  which  have  received  the  Royal 
Assent,  and  which  are  of  sufficient  general 
interest  to  refer  to,  are  as  follow : — 

An  Act  to  amend  Chapter  98,  Con.  Stat 
U.  C.  This  act  makes  further  provision  for 
the  prosecution  and  punishment  of  lawless 
aggressors  against  this  country  and  its  peace- 
able inhabitantsi 

An  Act  respecting  the  hearing  of  causes 
in  the  Court  of  Chancery,  which  empowers 
any  one  of  Her  Majesty^s  Council,  learned  in 
the  law,  at  the  request  of  the  Vice-Chancellors, 
to  hold  the  sittings  of  the  Court  of  Chancery 
for  the  hearing  of  causes,  and  therein  to  '*  pos- 
sess, exercise  and  enjoy  all  the  powers  and 
authorities  of  a  judge  of  the  said  court *^ 

An  Act  to  amend  the  law  of  Crown  and 
criminal  procedure  and  evidence  at  trial  in 
Upper  Canada. 

An  Act  to  amend  the  Common  Law  Pro- 
cedure Act  The  section  relating  to  sheriff's 
poundage,  has  been  struck  out  It  was  evi- 
dently designed  to  relieve  sheriffs  from  what 
they  considered  to  be  the  injustice  of  depriving 
them  of  their  poundage,  after  a  levy  had 
actually  been  made,  and  the  writ  satisfied 
under  pressure  of  the  writ,  though  not  directly 
by  the  action  of  the  sheri£  The  Legis- 
lature, however,  did  not  see  it  in  this 
light,  being  somewhat  influenced,  it  is  said, 
by  considerations  which  should  not  have 
affected  their  judgment  ThB  amendment  is 
needed  in  the  interest  of  sheriffs,  and  would 
not,  we  think,  unduly  prejudice  suitors.  The 
second  section  of  the  act  provides  for  the  recov- 
ery of  interest  on  claims  after  verdict,  instead 
of  after  judgment,  as  formerly,  thus  getting  rid 
of  a  difficulty  often  felt  by  practitioners,  but 
which  reached  its  climax  when  it  touched 
such  an  immense  sum  as  was  in  litigation  in 
the  eau%6  celehre  of  The  CammereM  Bank 
V.  The  Great  Weetem  Baiiway  Company, 

An  Act  to  amend  the  law  of  Upper 
Canada  relating  to  Crown  debtors.  This  was 
passed  as  introduced.  It  puts  the  Crown  in 
the  same  position  as  regards  its  debtors,  (so 
hx  as  bonds  and  other  securities  referred  to 
in  Con.  Stat  U.  C.  Cap.  5  are  concerned,)  as 
an  ordinary  creditor.  It  is  doubtiess  all  very 
well  that  tile  Crown  as  representing  the  pub- 
lic should  be  protected,  but  there  is  a  limit  to 
everything,  and  the  public  would  be  more  con- 
venienced  by  the  repeal  of  this  act  than  the 
reverse. 
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An  Act  respecting  persons  in  custody, 
charged  with  high  treason  or  felony— another 
measure  to  ensure  the  safe  keeping  of  those 
afflicted  with  the  Fenian  disorder  or  otherwise 
dangerous  to  the  well  being  of  the  state. 

An  Act  to  amend  the  law  respecting  the 
appointment  of  Recorders. 

An  Act  to  amend  the  A(t  respecting  the 
administration  of  justice  in  the  unorganized 
tracts. 

An  Act  to  amend  the  kw  respecting 
appeals  in  cases  of  snmmaay  convictions  and 
returns  thereof  by  justices.  This  will  be  inte- 
resting to  magistrates,  and  is  giren  in  full  in 
another  place. 

The  Act  of  most  general  importance  to  the 
country  at  large  is  the  Municipal  Act ;  but  it 
is  of  too  much  hnportance  to  be  hastily  dis- 
posed of  in  a  short  summary  like  this.  Of  a 
cognate  nature  is  the  act  to  amend  and  con- 
solidate the  assessment  acts. 

Farmers  and  o^ers  in  that  Kne  will  be 
interested  doubtless  in  an  amendment  of  the 
act  for  the  protection  of  sheep ;  which,  by  the 
way,  stood  in  need  of  some  amendment  We 
publish  this  act  in  another  coiumn. 

Office-seekers  in  general,  and  office-seek- 
ers amongst  the  kiwyers  in  particular,  will  be 
somewhat  exercised  by  the  act  to  complete  the 
separation  of  the  County  of  Peel  from  the 
County  of  York.  There  seems  to  us  to  be 
but  little  use  in  the  separation  of  Peel  from 
York  except  the  formation  of  a  few  more 
offices ;  but  the  separation  is  an  accompKshed 
fact,  and  it  only  remains  for  us  to  hope  that 
proper  and  efficient  officers  will  be  found  to 
administer  the  affidrs,  judicial  and  otherwise,  of 
the  County  of  Peel.  Of  one  thing  w«  are 
confident,  and  that  is,  that  it  will  be  long 
before  one  is  found  to  preside  over  the  new 
courts  with  the  same  kind  courtesy,  sound 
common  sense,  and  judicial  capacity,  as  the 
gentleman  who  has  for  so  mat^y  years  sat  as 
the  County  Judge  of  the  United  Counties  of 
York  and  Peel. 

Of  the  Bills  that  have  not  become  law  it 
is  idle  to  speak.  If  they  are  of  sufficiently 
good  material  they  will  probably  keep  till  a 
session  of  what  is  likely  to  be  a  differently 
constituted  Parliament  meets  for  the  despatch 
of  business  at  Toronto ;  but  if  not,  they  will 
go  to  swell  that  immense  mass  of  rubbish  by 
means  of  which  certain  would-be  legislators 
prove  their  legislative  incapacity,  and  whereby 
the  Queen's  Printers  grow  fat 


BAILIFFS  AND  THEIR  FEES. 

Paring  the  hard  times  resulting  from  over- 
specalation,  and  from  an  unreasonable  esten- 
sion  of  the  credit  system  tbrougbout  Upper 
Canada,^  the  noaaber  of  suite  that  were  eDtered 
in  the  various  Division  Courts  was  unprece- 
dented and  prodigious.  Nearly  every  claim 
that  merchants,  tradesmen,  ot  mechanics  had 
was  put  into  the  shape  of  a  judgment  and  this 
over  and  above  the  legitimate  every  day  col- 
leetion  basiness  of  a  healthy  trade,  as  well  u 
the  disputed  cases  which  have  been,  are,  and 
always  will  be  brought  before  the  eoorte  of  a 
oouBtry  for  adjudication. 

The  natural  eonse(|uence  of  all  this  vas^ 
enormously  to  increase  the  emolunients  of  al! 
oflkers  paid  by  fees— a  system  of  remoneratioD 
which,  as  observed  by  Blr.  CXBrien  in  bis 
Division  Court  Manual,  is  open  to  very  grave 
objeetioBs,  and  one  which  we  venture  to  say 
is  not  looked  upon  with  nearly  as  much  farur 
by  oficers  now  as  it  was  at  the  time  we  have 
referred  to.  This  falling  off  in  the  basiDe^9 
of  the  courts,  and  its  consequent  effect  npoo 
the  remuneration  of  the  oftcers  of  Divisioo 
Courts,  has  been,  doubtless,  one  of  the  prin- 
oipal  reasons  for  bringing  prominently  into 
discussion  the  tariff  of  fees  which  regalates 
this  remuneration.  We  do  not  for  a  raoisent 
assert  that  the  subject  is  a  new  one,  or  :bar 
justice  to  all  parties  did  not  in  the  busy  does 
require  some  modification  in  the  tariff,  hot  ii 
is  evident  that  the  snljeet  is  one  of  more  viu! 
oonseqoenee  now  to  these  oficers  than  it  coolfi 
have  been  then. 

It  is  scarcely  necessary  for  us  to  urj^e  \li<? 
necessity  of  paying  public  oficers  well  fur  the 
services  they  render;  this  is  patent  to  any 
earefttl  observer.  The  following  are  some  ob- 
servations of  a  eotemporary  on  this  matt&r 
where  it  is  put  fairly  enough : — 

••  We  sboald  Kke  to  see  these  oflSoers,  a«  well 
as  all  others,  paid  liberally  for  the  doties  tbej 
have  (o  petfbrm,  according  to  tbetr  labor,  or  the 
ezteat  of  their  responsibility,  and  not  only  aa  a 
measare  of  justice  to  them,  but  as  a  measare  of 
protection  to  the  poblic ;  it  being,  we  ooosicier, 
the  worst  possible  policy  to  ask  any  class  of  men 
to  perform  unremunerative  services,  as  it  not 
only  offers  a  temptation  to  shirk  the  duties  of 
the  offioe,  but  also  to  seek  opportamties  of  cod- 
pensating  themselves  In  a  manner  not  allowed 
by  law,  and  therefore  not  justifiable." 

We  may,  therefore,  with  some  profit  exam- 
ine in  what  way,  if  at  all,  this  tariff  of  fees 


^ 
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can  be  altered  so  as  to  meet  the  requiremeDts 
of  justice  to  the  offcers  and  protecdon  to  the 
public.  We  haTe  some  guide  in  this  matter  as 
to  the  opinion  of  bailiffi  themselves  in  a  pro- 


posed tariff  of  fees  for  bailiffs  of  Division. 
Courts,  settled  at  a  meeting  largely  attended 
by  them  ia  June  last.  The  proposed  tariff  is 
the  following: — 

Not  •zoeed*  ExoMdiog 


Jng$40. 


$40. 

$U  40' 
0  10 
0  20 


-  ngi 

Service  of  SommoDS,  or  other  proceeding  excepting  Subpeeoa,  on  each  person ;j^0  20 

Service  of  SubpsBua  on  each  Witness    ^^ 0  10 

For  taking  Coofesmon  of  Judgment 0  20 

Oravring  and  attending  to  swear  to  every  AffiU'ivit  of  service  of  Samraons  or  Sub- 
poena, when  served  out  of  the  Division.. 0  20 

Attending  and  making  Affidavit  of  Service  of  Saumoos  or  Sabpceoa,  within  Bailiff's 

own  Division 0  Oo 

£oforcing  every  Warrant,  Eiecntion  or  Attachment.  Rgainst  the  goods  or  body  ...       1  00 
For  every  mile  neeessftrily  travelled  from  the  CIerk'8  Office,  to  serve  Summons  or 
Subpoena,  and  in  going  to  seiie  or  sell  ander  Execution  or  Attachment,  where 

money  made,  or  case  settled  after  the  levy 0  10 

For  every  Jury  Trial  ^ 0  60 

For  carrying  delinquent  to  prison,  including  all  expenses  and  assistance,  per  mile      0  26 
For  every  case  called  in  open  Court,  {this  intended  as  n  remuneration  for  attending 

on  Court  Days,  acting  as  Orier,  Constable,  &c  )  0  10 

Every  Schedule  of  property  seised  under  Execution  or  Attachment,  Return,  includ- 

iug  Affidavit  i>f  Appraisal ., 1  00 

For  the  return  of  every  Execution  returned  Nulla  Bona 0  60 

For  every  Bond,  including  Affidavit  of  Justification 1  00 

.Advertisiing  Sale  of  Goods  {not  less  than  three  advei-titiemcnts) 0  60 

That  there  be  allowed  to  the  Bailiffs,  after  levy  under  any  Execution,  the  sum  of 
five  percent  upon  the  amount,  not  to  apply  to  any  overplus  on  said  Execution. 

This,  as  night  be  expected,  looks  at  the  I  centive  to  a  dishonest  man  to  encourage  liti- 

^oe^tion  from  the  bailiff:*'  point  of  view  ;  the  j  gation  and  prevent  the  amicable  settlement  of* 

public,  on  the  other,  hand  will  rery  possibly,  i  disputes  and  adjustment  of  accounts  between, 

aird  we  think  very  properly,  look  at  many  of  \  parties. 

these  charges  as  excessive.    It  will  be  seen  '  As  to  the  second  item,  namely,  a  fee  on, 

that  in  every  case  the  fees  have  been  increased,  return  of  nulla  6ofia,  we  still  retain  the  opinion. 


0  20. 

0  06 

1  00' 


0  10. 
0  60^ 


0  10. 

1  00 

0  60. 

1  00- 
0  60' 


aad  in  only  one  case  has  any  difference  been 
made  in  the  amount  of  fees  relative  to  the 
amount  of  the  claim.  It  may  be  very  true 
that  in  most  esses  the  trouble  ie  the  same 
whether  the  amount  of  the  claim  be  $10  or 
$100,  bat  the  responsibility  which  is  incurred 
in  the  one  case  bears  no  comparison  with  that 
in  the  other. 

There  are  also  two  items  proposed  which 
have  found  no  place  in  the  tariff  given  by 
the  Act.  The  first  is  intended  as  a  remun- 
emtion  for  bailiffs  attending  on  court  days 
acting  as  criers,  constables,  4bo.,  and  as  to  this 
the  sum  of  ten  cents  for  each  cose  appears 
to  US  to  be  too  large,  even  on  the  supposition 
that  snch  a  fee  should  be  allowed.  The  num- 
ber of  cases  differs  materially  in  different 
courts  and  when  a  bailiff  has  to  break  a  day 
in  attending  oourt,  it  would  not  make  much 
difference  to  him  whether  there  are  ten  cases 
or  twenty,  but  so  long  as  he  ia  paid  by  fees 
hs  must  be  paid,  if  paid  at  all,  by  a  fee  in 
each  case,  and  not  by  a  graduated  scale 
sccording  to  the  probable  amount  of  time 
taken  up  In  large  courts  his  profits  would 
bear  no  sort  of  proportion  to  the  labour  in- 
volved, and  such  a  fee  would  be  a  direct  in- 


that  such  an  allowance  is  objectionable.  At. 
the  most,  it  should  only  be  such  a  feo  as  is. 
allowed  in  the  higher  courts,  t.«.,  for  filing 
and  return,  analogous  to  the  practice  in  the* 
superior  courts,  say  ten  cents  for  each  writ. 

The  allowance  to  bailiffs  of  two  and  a  half' 
per  cent,  upon  money  levied  under  an  exeou.. 
tion  might,  we  think,  fairly  be  increased  to- 
il ve  per  cent  which  is  the  amount  allowed  in^ 
the  higher  courts. 

There  is  another  alteration  which  we  think; 
should  in  all  justice  be  made  in  the  tariff,  andi 
that  is  that  all  necessary  disbursements  should] 
be  allowed  to  bailiffs  for  the  removal  or  keep- 
ing property  seized  under  execution  until  the* 
dsy  of  sale.  We  are  well  aware  that  almost 
invariably  bailiffs  act  as  though  they  had  a. 
legal  right  to  allowances  of  this  kind,  and. 
we  do  not  at  present  give  it  as  our  opinioa 
that  they  have  no  such  right ;  but  the  item, 
is  one  that  should  be  put  beyond  a  doubt,  for 
it  is  the  opinion  of  ^ome  that  it  is  not  legal 
for  bailiffs  to  make  any  such  charge.  The 
consequence  of  any  mistake  in  this  matter  are 
obvious.  The  following  extract  from  a  coun- 
try paper  is  so  much  to  the  purpose  that  we 
reprint  it : — 


132— Vol.  ILJ 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[September,  18«6 


'*  A  bailiff,  evidoDtly  acting  in  good  faith,  and 
under  the  impressioQ  that  he  was  entitled  to  do 
HO.  took  H  few  dollars  over  what  appeared  to  the 
ju<1ge  presiding  at  the  assizee  to  be  jostiftable 
under  a  strict  constrnction  of  the  tariff,  and  had 
in  .  oDseqaenoe  to  defend  a  prosecution  brought 
by  the  defendant  for  extortion — the  cost  of  which 
was  probably  ten  or  tivn  twenty  times  the  al- 
leged OTcrcharge.  So  natisfied  was  the  jadge 
presiding  on  the  occa:>tou  that  the  unsatiifaotory 
state  of  the  law  reguluriog  the  fees  was  more  to 
be  bUmed  than  the  bailiff,  that  he  refused  to  pass 
aoy  sentence,  although  a  conYiction  bad  been 
<had.  The  prosecutor  wns  evidently  influenced 
%y  malice  and  the  prompting^!  of  a  litigious  dis- 
]position ;  but  whatever  the  motive  might  have 
%een  it  is  quite  evident  ibnt  a  bniliff  could  be 
"very  easily  t'uined  by  having  to  defend  a  num- 
•ber  uf  prosecutions,  although  momlly  innocent 
•of  any  wrong,  and  even  without  any  conviction 
%eing  had  against  him.'* 

It  will  be  seen  on  reflection,  that  the  p«>st- 
■tion  of  A  bailiff  in  itself  qualifies  and  otherwise 
•enables  him  to  fill  many  offices,  by  which,  if 
his  duties  as  bailiff  are  not  too  onerous,  he 
•can  employ  his  spare  time  and  make  up  for 
any  deficiency  in  his  income  arising  from  the 
^paucity  of  court  business,  such,  for  example, 
as  acting  as  landlord's  bailiff  on  distress  war- 
rants, or  as  county  constables,  and  in  a  variety 
>of  other  ways  too  nuiherrous  to  mention. 

'The  feeling  of  the  pnblio  against  any  in- 
•crease  in  bailiff^s  fees  is  much  enhanced  by 
•the  fact  that  many  Division  Court  clerks  are 
•either  unaware  of  or  derelict  in  the  discharge 
•of  their  duties  as  taxing  officers  of  bailiff's 
afees,  and  that  some  of  our  judges  are  not  suf- 
ficiently alive  to  the  importance  of  preserving 
their  ooarts  and  officers  from  the  suspicion 
•even  of  corruption  or  extortion.  It  cannot 
•be  denied  that  one  bailiff  will  make  a  large 
income  out  of  a  certain  number  of  suits  from 
which  another  bailiff  equally  and  probably 
4Dore  efficient  would  make  a  bare  subsistence. 
This  should  not  be,  and  the  honest  bailiff  who 
•cannot  be  paid  to  falter  in  the  path  of  duty, 
and  who  rigidly  adheres  to  the  tariff  of  fees 
rlaid  down  in  the  Act  may,  with  some  show  of 
reason,  in  dull  times,  complain  that  his  office  is 
not  what  it  once  was,  or  not  sufficiently  remun- 
'Crative  to  enable  him  to  gun  an  honest  liveli- 
hood. We  do  not  say  that  a  premium  should 
be  offered  for  dishonesty  and  extortion  ;  and 
•though,  so  long  as  bumac  nature  is  what  it  is, 
euch  things  will  be,  it  is,  nevertheless,  quite 
possible  that  an  earnest  effort  on  the  part  of 


judges  and  clerk i««  aided,  n(  course,  by  infur- 
mation  from  the  public,  would  materially 
conduce  to  a  lessening  of  the  eviU  c«*niplHinf>d 
of.  The  innocent  must  always,  more  i>r  leh«i. 
suffer  for  the  guilty,  and  unle^^  9oni<$  effec:u:il 
means  is  otherwise  deviMcd  for  puiting  all 
bailiffs  and  fee  takers  upon  an  equal  footing, 
it  will  be  useless  to  attempt,  by  making  a 
sweeping  increase  in  the  fees  to  put  cunscien- 
tious  officers  in  a  position  of  equality  with 
their  less  particular  brethren. 

The  difficulties  of  the  subject  are  very  great 
in  whatever  aspect  it  is  viewed.  Some  think 
that  the  fee  system  is  mainly  at  fault,  and  that 
payment  of  these  officers  by  salary  would  be 
the  fairest  mode  of  payment  for  their  services. 
Numberless  practical  difficulties  present  them- 
selves to  this  course,  even  if  otherwise  desira- 
ble, and  toe  certainly  do  not  look  upi)n  the 
fee  system  with  much  favour.  The  suggestion 
is,  therefore,  only  thrown  out  to  elicit  further 
discussion.  Perhaps  some  of  those  who  are 
in  a  position  to  form  an  opinion  on  the  sub- 
jects touched  upon  by  us  will  give  our  readers 
the  benefit  of  their  views  or  experience. 


THE  LAW  REPORTERS. 
A  similar  agitation  to  that  which  was  lately 
quieted  in  England  by  the  arrangements  result- 
ing in  the  ^^  Law  Reports"  now  supplied  to  the 
profession,  has  during  the  last  few  months  af- 
fected us  in  Upper  Canada.  Numerous  schemes 
have  been;  suggested  and  discussed,  but  the 
one  which  has  found  favor  in  the  eyes  of  the 
Benchers,  and  which  is  to  be  carried  out  is  the 
following:— The  three  reporters  are  to  be  paid 
a  fixed  salary  by  the  Sodety,  and  the  Sodetj 
become,  so  to  speak,  their  own  publishers. 
A  volume  of  reports  containing  Practice 
Court,  and  Common  Law  Chamber  deci- 
sions, will  also  be  published,  and  thus  make 
the  series  complete.  All  the  reports  will 
be  furnished  to  practitioners  free,  and  the 
reports  will  doubtless  be  obtainable  by 
those  who  are  not  practising  attorneys  or 
solicitors,  at  a  resaonable  rate.  To  pay 
expenses,  practitioners  will  be  required  to 
pay  $16  for  their  annual  certificates  under 
the  authority  of  the  late  act  An  allowance 
has  been  made  by  the  Society  towards  the 
remuneration  of  a  reporter  for  Practice  Court 
and  Common  Law  Chambers,  and  Henry 
O'Brien,  Esq.,  Barrister-at-Law,  and  one  of  the 
conductors  of  this  journal,  has  been  appointed 
to  fill  the  offioa 


September,  1866.]  LOCAL  COURTS'  &  MUNICIPAL  GAZETTE.  [Vol.  IL— 133 


ACTS  OF  LAST  SESSION. 


An  Act  to  amend  and  eonsolidate  the  Act 
to  impose  a  tax  on  dog»^  and  to  provide 
for  the  better  protection  of  s?uep  in  Upper 
Canada. 

[Araentcd  to  l^^tb  Angwt,  I860.] 

Whereas  it  is  expedient  to  amend  and  con- 
solidated the  act  chapter  thirty-nine  of  the 
twenty-ninth  Victoria,  intituled,  "  An  act  to 
impose  a  tax  on  dogs  and  to  provide  for  the 
V^etter  protection  of  sheep  in  Upper  Canada  ;'* 
Therefore,  Her  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  Legislative  Council 
and  Assembly  of  Canada,  enacts  as  follows : 

1.  The  act  passed  in  the  twenty-ninth  year 
of  Her  Majesty* s  reign,  and  chaptered  thirty- 
nine,  intituled,  *^  An  act  to  impose  a  tax  on 
dogs,  and  provide  for  the  better  protection  of 
sheep  in  Upper  Canada,'*  is  hereby  repealed. 

2.  There  shall  be  levied  annually  in  every 
municipality  in  Upper  Canada,  upon  the  own- 
er of  each  dog  therein,  an  annual  tax  of  one 
dollar  for  each  dog,  and  two  dollars  for  each 
bitch. 

3.  The  assessor  or  assessors  of  eveiy 
Municipality  at  the  time  of  making  their 
annual  assessment,  shall  enter  on  their  roll 
opposite  the  name  of  every  person  assessed, 
and  also  shall  enter  opposite  the  name  of  every 
resident  inhabitant  not  otherwise  assessed, 
being  the  owner  of  any  dog  or  dogs,  the  num- 
ber by  him  or  her  owned  or  kept,  in  a  column 
prepared  for  the  purpose. 

4.  The  owner  or  keeper  of  any  dog,  shall 
when  required  by  the  assessor,  deliver  to  him 
in  writing  the  number  of  dogs  owned  or  kept, 
whether  one  or  more,  and  for  every  neglect  or 
refusal  to  do  so,  and  for  every  false  statement 
made  shall  incur  a  penalty  of  dye  dollars,  to 
he  recovered  before  any  Justice  of  the  Peace 
for  the  municipality,  with  costs. 

5.  The  collector's  roll  shall  contain  the 
name  of  every  person  entered  on  the  assess- 
ment roll  as  the  owner  or  keeper  of  any  dog 
or  dogs  with  the  tax  hereby  imposed,  in  a 
separate  column,  and  the  collector  shall  pro- 
ceed to  collect  the  same  and  at  the  same  time 
and  with  the  like  authority  and  make  returns 
to  the  Treasurer  of  the  Municipality,  in  the 
^me  manner  and  subject  to  the  same  liability 
for  paying  over  the  same  in  all  respects  to  the 
Treasurer  as  in  the  case  of  other  taxes  levied 
in  the  municipality. 

6.  The  moneys  so  collected  and  paid  to  the 
clerk  or  treasurer  of  any  municipality,  shall 
constitute  a  fund  for  satisfying  such  damages 
|LS  may  arise  in  any  year,  from  dogs  killing  or 
injuring  sheep  or  lambs  in  such  municipality, 
and  the  residue,  if  any,  Bhall  form  part  of  the 
assets  of  the  municipality  for  the  general  pur- 
poses thereof;  but  the  fund  shall  be  supple- 
mented when  necessary  in  any  year  to  pay 
charges  on  the  same,  to  the  extent  of  the 
amount  which  may  have  been  applied  to  the 
general  purposes  of  the  municipality. 


7.  The  owner  or  keeper  of  any  dog,  that 
shall  kill,  wound  or  otherwise  injure  any  sheep 
or  lamb,  shall  be  liable  for  the  value  of  such 
sheep  or  lamb  to  the  owner  thereof,  without 
proving  notice  to  the  owner  or  possessor  of 
such  dog,  or  knowledge  by  him,  that  his  dog 
was  mischievous  or  disposed  to  kill  sheep. 

8w  The  owner  of  any  sheep  or  lamb  that 
may  have  been  killed  or  injured  by  any  dogs, 
may  apply  to  any  two  Justices  of  the  Peace 
for  the  County,  who  shall  enquire  into  the 
matter  of  complaint  and  examine  such  owner 
and  witnesses  (if  any)  upon  oath,  and  if  satis- 
fied that  such  i^eep  or  lamb  had  been  killed 
or  injured  by  any  dogs,  and  if  upon  the 
evidence  pn>duced,  the  Justices  shall  be 
satisfied  as  to  whom  such  dogs  belong,  or  by 
whom  such  dogs  were  kept,  such  owner  or 
owners  if  more  than  one,  shall  be  liable  to  pay 
the  amount  of  damages  proved  to  have  been 
sustained  by  such  owner  of  the  sheep  or  lamb 
killed  or  injured  by  the  owner,  or  if  more  than 
one,  owners  of  such  dogs,  equally,  upon  the 
order  and  decision  of  the  Justices  before 
whom  the  complaint  was  made,  and  each  Jus- 
tice shall  have  authority  to  summon  witnesses 
and  to  enforce  payment  of  damages  and  costs 
by  distress  and  sale  in  the  manner  provided 
by  one  hundred  and  three  of  the  Consolidated 
Statutes  of  Canada,  respecting  the  duties  of 
Justices  of  the  Peace  out  of  session  in  rela- 
tion to  summary  conviction  and  orders,  either 
party  aggrieved  having  the  right  to  appeal 
by-law  provided  in  cases  of  summary  con- 
viction. 

9.  If  the  party  injured  shall  make  oath  that 
upon  diligent  search  and  enquiry  he  has  not 
been  able  to  discover  the  owner  or  keeper  of 
the  dogs  by  which  such  damage  or  injury  has 
been  done,  or  shall  fail  to  recover  the  amount 
of  diimages  or  injury  adjudged  from  the  owner 
or  keeper  of  such  dogs,  if  known,  for  want  of 
distress,  the  Justices  before  whom  the  com- 
plaint was  made,  shall  certify  to  the  facts  that 
such  owners  cannot  be  found,  or  that  if  known, 
there  were  no  goods  found  upon  which  to  levy 
the  same,  and  the  amount  of  damages  by  them 
adjudged,  and  upon  the  production  of  the 
certificate  of  such  Justices  to  the  effect  afore- 
said, be  served  upon  or  left  with  the  clerk  of 
the  municipality,  it  shall  be  the  dutjr  of  such 
clerk  to  lay  the  same  before  the  Municipal  Coun- 
cil at  its  next  meeting ;  and  in  such  cases  the 
Municipal  Council  snail  issue  its  order  on  tlie 
treasurer  for  the  amount  of  the  damages  ap- 
pearing by  the  certificate  of  the  Justices  of 
the  Peace  to  have  been  sustained  by  the  owner 
of  any  sheep  or  lamb  killed  or  injured  by  dogs, 
and  such  amount  shall  be  paid  by  the  trea- 
surer from  and  out  of  the  fund  constituted  by 
the  sixth  section  of  this  act,  and  from  one 
other  fund  whatsoever;  provided  always,  that 
if  after  such  damages  shall  have  been  paid  by 
the  treasurer  as  aforesaid,  the  owner  or  keeper 
of  any  such  dogs  shall  afterwards  be  identified 
and  proved,  it  shall  be  the  duty  of  the  clerk 
of  tho  municipality  t )  make  complaint  before 
a  Justice  of  the  Peace  for  the  County,  who 
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shall  summon  such  reputed  owner,  and  any 
two  Justices  of  the  Peace  shall  proceed  to  try 
the  case  and  determine  the  same  in  the  man- 
ner provided  by  the  eighth  section  of  this  act 
for  compelling  the  owners  of  dogs  killing  or 
injuring  sheep  or  lambs  to  pay  uie  damages. 

10.  If  after  receiving  the  amount  of  such 
damages  from  the  treasurer  of  the  municipality, 
the  owner  of  the  sheep  or  lamb  so  killed  or 
injured  shall  recover  the  value  thereof,  or  any 
part  of  such  value  from  the  owner  or  keeper 
of  any  dog,  he  shall  refund  and  repay  to  the 
treasurer  of  the  municipality,  the  sum  so 
received  from  him,  and  it  shall  be  the  duty  of 
the  clerk  of  the  municipality  to  bring  an 
action  against  such  owner  to  recover  such 
amount  and  such  amount  when  recovered 
shall  form  part  of  the  fund  constituted  by  the 
six  section  of  this  act 

11.  Any  person  may  kill  any  dog  which  he 
may  see  worrying  or  wounding  any  sheep  or 
lamb. 

12.  The  owner  or  keeper  of  any  dog  to 
whom  notice  shall  be  given,  of  any  injury 
done  by  his  dog  to  any  sheep  or  lamb,  or  of 
his  dog  having  chased  or  worried  any  sheep  or 
lamb,  shall  within  forty-eight  hours  afler  such 
notice,  cause  such  dog  to  be  killed,  and  for 
every  n<^lect  so  to  do,  he  shall  forfeit  a  sum  of 
two  dollars  and  fifty  cents,  and  a  further  sum 
of  one  dollar  and  twenty -five  cents,  for  every 
forty-eight  hours  thereafter  until  such  dog  be 
killed ;  provided  that  it  shall  be  proved  to  tho 
satisfaction  of  the  Justices  of  the  Peace, 
before  whom  such  suit  shall  be  brought  for 
the  recovery  of  such  penalties,  that  such  dog 
has  worried  or  otherwise  injured  such  sheep  or 
lamh;  and  provided  also,  that  no  such 
penalties  shall  be  enforced  in  case  it  shall  ap- 
pear to  the  satisfiiction  of  such  Justices  of  the 
Peace,  that  it  was  not  in  the  power  of  such 
owner  or  keeper  to  kill  such  dog. 

1:3.  In  cases  where  parties  have  been 
assessed  for  dogs  and  the  Township  Collector 
has  failed  to  collect  the  taxes  authorized  by 
this  act,  he  shall  report  the  same  under  oath 
to  any  Justice  of  the  Peace,  and  such  Justice 
may  order  such  dogs  to  be  destroyed. 

14.  Every  Justice  of  the  Peace  shall  be 
entitled  to  charge  such  fees  in  case  of  prose- 
cutions under  this  act  as  it  is  lawful  for  him 
to  do  in  other  cases  within  his  jurisdiction, 
and  shall  make  the  returns  usual  in  cases  of 
conviction,  and  also  a  return  in  each  case  to 
the  clerk  of  the  municipality,  whose  duty  it 
shall  be  to  enter  the  same  in  a  book  to  be  kept 
for  that  purpose. 

15.  This  act  shall  apply  to  Upper  Canada 
only.  

An  Actio  amend  the  Law  rupeeting appeals 
in  cases  of  Summary  comyictions,  and  Bc- 
Ufms  thereof  ly  Jvstices  of  the  Peace  in 
Upper  Canada, 

[AwwDtod  to  16th  Anguit,  1866.] 
Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  and  As- 
sembly of  Canada,  enacts  as  follows : 


1.  In  all  cases  of  appeal  from  any  order, 
decision  or  conviction  made  or  had  before  any 
Justice  or  Justices  of  the  Peace  in  Upper 
Canada,  under  the  law  relating  to  appeals  from 
Summary  Convictions  the  Court,  to  which 
such  appeal  is  made  shall  hear  and  determine 
the  charge  or  complaint  on  which  such  order, 
decision  or  conviction  shall  be  made  or  hftd, 
upon  the  merits,  notwithstanding  any  defect 
of  form  or  otherwise  in  such  conviction ;  and 
if  the  person  charged  or  complained  against 
shall  be  found  guilty,  the  conviction  shall  be 
affirmed,  and  the  Court  shall  amend  the  same, 
if  necessary,  and  any  conviction  so  affirmed  or 
affirmed  and  amended  shall  be  enforced  in  the 
same  manner  as  convictions  affirmed  in  appeal 
are  now  enforced. 

2.  And  for  the  more  effectual  prevention  of 
frivolous  appeals,  any  Court  of  Quarter  Ses- 
sions or  Recorder's  Court,  upon  proof  of  notice 
of  any  appeal  to  such  Court  having  been  given 
to  the  party  or  parties  entitled  to  receive  the 
same,  though  such  appeal  was  not  afterward? 
prosecuted  or  entered,  may,  if  such  appeal 
shall  not  have  been  abandoned  according  to 
law,  at  the  same  Court  for  which  such  notice 
was  given,  order  to  the  party  or  parties  receiv- 
ing the  same  such  costs  and  charges  as  by 
the  said  Court  shall  be  thought  reasonable  and 
just  to  be  paid  by  the  party  or  parties  giving 
such  notices,  such  costs  to  be  recoverable  in 
the  manner  provided  for  the  recovery  of  costs 
upon  an  appeal  against  an  order  or  conviction. 

8.  It  shall  not  be  necessary,  for  any  Justice 
or  Justices  before  whom  any  trial  or  hearing 
is  had  under  any  law,  giving  jurisdiction  in 
the  case,  and  who  convicts  and  imposes  any 
fine,  forfeiture,  penalty  or  damages  upon  any 
defendant,  to  make  a  return  thereof  in  writing 
under  his  or  there  hand  or  hands,  until  the 
Quarter  Sessions  to  which  a  party  complain- 
ing can  by  law  appeal,  and  it  shall  be  sufficient 
if  such  return  be  made  to  such  Quarter  Ses- 
sions. 

4.  In  all  cases  of  appeal,  when  the  appellant 
is  not  in  custody,  he  shall  enter  into  a  recog- 
nizance with  two  sufficient  sureties  in  manner 
provided  by  the  Act  respecting  Appeals  in 
cases  of  Summary  Conviction. 


An  Act  to  amend  the  ninety-eighth  chapter 
of  the  Consolidated  Statutes  for  Upp4r 
Canada, 

[\tmnt9d  to  15lh  Avgvst,  18M 1 

Iler  Majesty,  by  and  with  the  advice  and 
consent  of  the  {legislative  Council  and  Assem- 
bly of  Canada,  enacts  as  follows : 

1.  The  third  section  of  the  ninety-eighth 
chapter  of  the  Consolidated  Statutes  for  Up- 
per Canada,  intituled:  An  Act  to  protect  tie 
inhabitants  of  Upper  Canad-a^  against  //itr- 
less  aggressions  from  the  sitbje-cts  of  Foreign 
Countries  at  peace  teith  Her  Majetty^  is 
heredy  repealed,  and  the  following  section 
shall  be  and  is  hereby  substituted  in  lieu  of  the 
said  section  hereby  repealed,  and  shall  be  taken 
and  read  as  the  third  section  of  the  said  act : 
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"3.  E^ery  subject  of  Her  Majesty  and 
e\€Tj  dtizen  or  subject  of  any  forekn  country 
wbo  has  at  any  time  heretofore  ^fiended  or 
may  at  any  time  hereafter  offeiftd  against  the 
prorisions  of  this  act,  is  and  shall  be  held  to 
be  guilty  of  felony,  and  may,  notwithstanding 
the  proTisions  hereinbefore  contained,  be 
prosecuted  and  tried  before  any  Court  of  Oyer 
and  Terminer  and  General  Gaol  DeUTery,  in 
3Lnd  for  any  CooiHy  in  Upper  Canada,  ia  the 
sAtne  fmanner  as  if  the  offence  bad  been  com- 
mitted in  siftch  Coan^,  and  upon  conviction 
shall  suffer  death  as  a  felon.*' 

2.  In  case  any  person  shall  be  prosecuted 
and  tried  under  the  prorisions  of  the  next 
preceding  section  and  found  guilty,  it  shaU 
aDd  may  be  lawful  for  the  Court  before  which 
sach  trial  shall  haye  taken  place,  to  pass  sen- 
tence of  death  upon  such  person,  to  take 
effect  at  suck  time  as  the  Court  may  direct, 
notwithstanding  the  provisions  of  an  act  of 
the  Consolidate  Statutes  for  Upper  Canada, 
intituled :  Jn  Act  re$peeting  Ifeto  Trials  and 
Appeals  and  Writi  of  Error  in  criminal  coiei 
ih  Upper  Cknada. 


An  Act  to  regulate  the  meane  of  egreee  from 
Public  Buildinge, 

[Anentwl  to  Uth  Aoguit,  IMA.] 

Whereas,  the  neeleet  of  a  proper  mode  of 
constructing  the  doors  and  gates  of  churches 
and  of  halls  or  buildings  used  for  holding 
pablie  meetings,  is  a  source  of  great  danger  to 
life  and  limb,  and  it  is  desirable  to  provide  a 
remedy :  Therefore,  Her  Miyesty,  by  and  with 
the  advice  and  consent  of  the  Legislative 
Council  and  Assembly  of  Canada,  enacts  as 
follows : 

1.  In  all  churches,  theatres,  halls  or  other 
buildings  in  this  Province  hereafter  to  be  con- 
structed or  used  for  holding  public  meetings, 
or  for  places  of  public  resort  or  amusement, 
all  the  doors  shall  be  so  hinged  that  they  may 
open  freely  outwards,  and  all  the  gates  of 
outer  fences,  if  not  so  hinged,  shall  be  kept 
open  by  proper  fastenings  during  the  tame 
such  buildings  are  publicly  used  to  facilitate 
the  egress  of  people,  in  case  of  an  alarm  from 
fire  or  other  cause. 

2.  Congregations  or  others  owning  churches, 
and  individuals,  corporations  and  companies 
owning  halls,  theatres,  or  other  buildings 
used  for  the  purpose  of  holding  public  meet- 
ings, or  places  of  public  resort  or  amusement, 
shall,  within  twelve  months  from  the  passing 
of  this  act,  be  required  to  have  the  doors  of 
such  churches,  theatres,  halls  or  other  build- 
ngs  so  hinged  as  to  open  freely  outwards. 

3.  Individuals,  eompaaies  and  corporations 
owning  or  possessing  public  halls,  churches  or 
other  buildings  used  for  public  meetings,  who 
shall  vioUte  the  provisions  of  this  act,  shall 
be  liable  to  a  fine  not  exceeding  fifty  dollars, 
recoverable  on  information  before  any  two  of 
Her  Majesty's  Justices  of  the  Peace,  or  be^ 
fore  the  Mayor  or  Police  Magistrate  of  any 


city  or  town;  one  moiety  of  such  fine  shall 
be  paid  to  the  party  laying  the  information, 
and  the  other  moiety  to  the  municipality  with- 
in which  the  case  may  arise,  and  parties  so 
complained  against  shall  be  liable  to  a  further 
fine  of  five  dollars  for  every  week  succeeding 
that  in  which  the  complaint  is  laid,  if  the 
necessary  changes  are  not  made: 

2.  Congregations  pMseesing  corporate  pow- 
ers, and  all  trustees  holding  churches  or  build- 
ings used  for  churches  under  the  act,  chapter 
sixty-nine,  of  the  Consolidated  Statutes  for 
Upper  Canada,  intituled :  An  Act  respecting 
the  property  of  religious  institutions  in 
Upper  Canada^  and  incumbents  and  church- 
wardens holding  churches,  or  buildings  used 
for  churches  under  the  act  of  parliament  of 
Upper  Canada,  chapter  seventy-four,  third 
Victoria,  intituled :  An  Act  to  make  provision 
for  the  management  of  the  temporalities  of 
the  United  Ohnrch  of  England  and  Ireland 
in  this  Province,  and  for  other  purposes 
therein  mentioned^  and  the  incumbents, 
church-wardens  or  trustees  holding  churches 
or  buildings  used  for  churches  under  the  act 
chapter  nineteen  of  the  Consolidated  Statutes 
for  Lower  Canada,  intituled :  An  Act  respect- 
ing lands  held  hy  religious  congr eg atiom ;  and 
all  others  holding  churches  or  buildings  used 
for  churches,  under  any  act,  shall  be  severally 
liable  as  trustees  for  such  societies  or  congre- 
gations, to  the  provisions  of  the  preceding 
section. 

4.  Municipal  Corporations  in  Upper  Canada 
shall  have  power  to  enact  by-laws  to  regulate 
the  size  and  number  of  doors  in  churches, 
theatres  and  halls,  or  other  buildings  used  for 
places  used  for  places  of  worship,  public  meet- 
ings, or  places  of  amusement,  and  the  street 
gates  leading  thereto,  and  lUso  the  size  and 
structure  of  stairs  and  stair-railing  in  all  such 
buildings,  and  the  strength  of  beams  and 
joists,  and  their  supports. 

5.  Municipal  Corporations-in  Lower  Canada 
shall  have  the  same  power  to  enact  by-laws  as 
is  hereby  granted  to  the  Municipal  Corpora- 
tions in  Upper  Canada — except  in  so  far  as 
rdates  to  churches  and  other  buildings  used 
for  places  of  worship,  the  construction  of 
which  is  regulated  by  chapter  eighteen  of  the 
Consolidated  Statutes  for  Lower  Canada ;  and 
the  Commissioners  mentioned  in  the  said 
chapter  shall  have,  for  the  said  churches  and 
places  used  for  worship,  the  same  power  to 
enact  by-laws  as  is  hereby  conferred  on  the 
Munidpal  Corporations,  which  said  by-laws, 
when  sanctioned  by  the  ecclesiastical  authori- 
ties mentioned  in  the  said  chapter,  shall  have 
full  force  and  effect 

6.  In  cities,  towns  and  incorporated  villiges, 
it  shall  be  the  duty  of  the  High  Bailiff,  Chief 
Constable,  or  Chief  of  Police,  to  enforce  the 
provisions  of  this  act,  and  such  officers  neglect- 
ing the  performance  of  such  duties  shall  be 
liable  to  a  fine  not  exceeding  fifty  dollars, 
recoverable  in  the  manner  and  before  the 
Justice  of  the  Peace,  and  payable  to-  the  par- 
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ties  mentioned  in  the  third  section  of  this 
act 

7.  County,  Township  and  Parish  Munici- 
palities may,  by  by-law,  appoint  an  officer  to 
enforce  the  provisions  of  this  act 

8.  This  act  shall  not  be  construed  to  apply 
to  convents  or  priyate  chapels  connected  there- 
with. 


MAQISTBATES,  MUNICIPAL, 
INSOLVENCY,  &;  SCHOOL  LAW- 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

'    MUMIOIPAX.  CORPOXATIOVS— MOBTKAU  ACT. — 

After  the  passing  of  the  27  Victoria,  chapter  17, 
a  municipal  corporation  inTested  on  mortgage 
part  of  the  sarplas  clergy  reserve  moneys  in  their 
hands,  and  the  mortgagors  made  default  in  pay- 
ment, whereupon  the  municipality  filed  a  bill  to 
forelose  the  security. 

Held,  that  the  munieipality  were  entitled  to  a 
decree  of  foreclosure,  and  were  not  restrieted  to 
a  sale  of  the  property  only,  notwithstanding  the 
statutes  of  mortmain.  —  The  Municipality  of 
Oxford  T.  Bailey,  12  U.  C.  Chan.  £.  276. 

Imjunotion — Practioi — Raisiko  Monbt  vn- 
i>KB  Bt-law  or  Township  Counoil — Asssssmint 
Acts. — Where  a  bill  was  filed  to  restrain  pro- 
ceediogs  by  a  township  council  on  a  resolution 
which  named,  it  was  alleged,  a  higher  rate  than 
was  necessary  to  raise  the  sum  rehired  for 
county  purposes,  and  the  plaintiff  allowed  a  term 
of  the  oommon  law  courts  to  pass  before  moving 
for  an  inj unction,  it  was  held— that  he  came 
too  late,  the  proper  course  in  suoh  a  ease  being 
to  move  at  law  to  quash  the  resolutioa  or  by- 
law. 

The  Consolidated  Assessment  Act  of  Upper 
Canada,  as  affecting  the  question,  considered. — 
Orier  j.St.  Vincent,  12  U.  C.  Chan.  R.  880. 


CaiMiKAL  Law  —  Yolumtart  Statbmbnt  or 
P&I80NB& — CoHviCTiON. — The  prisoner's  house 
had  been  Tisited  by  a  constable,  who  came  to  in- 
quire about  the  purpose  for  which  the  prisoner's 
forge  was  used.  The  prisoner  rolunteered  a  state- 
ment, impIioatiDg  himself  and  several  others  in  a 
Fenian  conspiracy.  The  constable  asked  the  pri- 
soner "  had  he  any  objection  to  teli  that  to  the 
superintendent."  The  prisoner  said  not,  and  went 
to  the  superintendent,  and  thence  to  a  magistrate, 
where  be  made  a  detailed  information  upon  oath 
to  the  some  effect.  No  inducement  whatever 
was  offered  to  the  prisoner  to  make  the  infbrma- 
tioo  ;  but  be  was  not  cautioned  by  the  magistrate. 
Some  Ua^rs  afterwards  he  was  asked  by  the  con- 


stable to  come  down  and  hear  his  information 
read  in  the  presenee  of  the  persons  whom  he  hsd 
informed  agaiast,  now  in  custody.  He  weat 
down  and  made  a  further  infornatioa,  and  on 
that  occasion  made  tiiis  statement — **  I  came  to 
saTO  myself."  No  caution  was  given  on  this 
oecasioD.  The  prisoner  was  bound  over  to  pro- 
secute, and  the  magistrate  considered  him  as  na 
approver.  No  ohavge  was  preferred  against  the 
prisoner  up  to  this  point,  nor  was  he  in  custody. 
Subsequently  he  refused  to  prosecute,  and  ws» 
then  arrested,  tried,  and  convicted,  his  own  is- 
formation  being  put  in  evidence  against  him. 

Beld  (MovAHAK,  C.  J.,  and  Kbogh,  J.,  dissen- 
tientibns),  that  the  informations  were  not  pro- 
perly received,  and  that  therefore  the  couvicdoa 
was  bad. 

Held,  by  FirzGBBAiD  andDxAsr,  BB.,  that  the 
first  information  was  admissible,  no  intimatior. 
having  been  made  by  the  prisoner  of  the  exp^^c- 
tation  under  which  he  ouule  the  admission ;  hui 
that  the  second  information  waa  inadmissible. -> 
Eeyina  v.  GilUa,  14  W.  R.  845. 


Tdenpikb  Act,  8  Gbo.  4,  c  12e,  s.  32— Ex- 
BMPTiON  raoK  Toll  —  Commissariat  Stob£& 
Carxud  bt  a  Commoh  Cabbibb.— By  the  S  Geo. 
4,  c.  126,  8.  82,  it  U  enacted  thatno  toll  shall  be 
taken  for  *'  any  waggon,  &e.,  er  the  horse  or 
horses,  fte.,  drawing  the  same,  employed  in  con- 
veying any  commissariat  or  other  publie  stores 
of  er  belonging  to  his  Majesty,  or  for  the  use  ef 
his  Msjesty's  forces." 

Held,  that  under  this  section,  the  wsggons  of 
a  common  carrier,  employed  in  delivering  haj. 
fto.,  supplied  by  a  contractor  to  her  Msjestj'^ 
forces  are  exempt  from  toll. — L.  ^  S.  W.  R,  W. 
Co,  V.  Reeve*,  14  W.  R.  967. 

SIMPLE  GONTBAGTS  A;  AFFAIRS 
OF  BVBBY  DAY  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 
Mabbibd  Woman's  Debd  —  CKBTiriCATs  — 
Right  or  Wat— Dksgbiptiom. — Where  the  certi- 
ficate endorsed  on  a  married  woman's  deed, 
executed  in  Minnesota,  was  given  by  a  per$o& 
described  as  the  judge  of  the  District  Court  in 
that  State,  and  under  the  seal  ef  the  coort>  bat 
it  was  not  stated  ii\  the  certificate  (which  woold 
have  been  enough),  or  otherwise  proved,  tbut 
such  court  was  a  court  of  record — Held  insaffi^ 
cient. — MeCammon  et  al  v.  Beampr^,  25,  U.  C.  Q. 
B.  419. 


CocRTT  Court — Jubisdictiox  —  Amousi  as- 
obrtaihbo  bt  act  or  Pabxibs.— The  defendAiit 


September,  1866.]         LOCAL  COURTS^  &  MUNICIPAL  GAZETTE. 


[Vol  XL— 18T 


WAS  book-keeper  for  the  plaintiff,  and  as  sacb 
debited  bimdelf  with  cash  received  which  more 
than  paid  bis  salary,  and  for  which  excess  a  Ter- 
diet  was,  npon  action  brought,  given  Agalnat 
bim.     He  thereupon  applied  for  a  prohibition. 

ffdd,  that  the  amount  had  been  ascertained 
bj  the  net  of  the  parties. — FumivallY.  Saundert^ 
2  U.  C.  L  J.,  N.  8.  246. 


Will — Words  of  Dktui->-What  a  Sum- 
fiBNT  Seal. — A  testator  bj  his  will,  duly  made 
eod  published  in  the  year  1882,  gave  certain 
laodg  to  his  son  J.  D.,  **  for  his  children,"  adding, 
in  the  concluding  paragraph,  '*  any  other  lands 
I  raay  now  or  hereafter  have  I  may  add."  Held, 
that  the  words  of  devise  carried  only  a  life-estate ; 
and  as  to  the&e  words,  that  they  expressed  only 
a  possible  intention  of  the  testator  at  some 
foture  time  of  making  a  dcTise  thereof. 

A  deed  had  been  duly  signed  by  the  parties ; 
bat  in 6 lead  of  any  wax  or  wafer  being  affixed 
thereto  for  seals,  slits  bad  been  out  in  the  parch- 
ment, and  a  ribbon  woven  through,  so  as  to  ap. 
pear  on  the  face  of  the  document  at  iotervalst 
opposite  one  of  which  each  of  the  parties  to  the 
deed  signed.  Held,  a  sufficient  execution  of  the 
instrument. — Hamilton  v.  Denni»,  12  U.  C.  Chan. 
R.  325. 

Adjoining  Owxbbs — LaTiBAL  Sufpokt  or 
Land — Inapprkciablb  Ijuitet.  —  The  plaintiff 
vtts  entitled  to  lateral  support  for  his  land,  but 
not  for  the  wall  upon  it  The  defendant  dug  a 
well  in  his  own  land,  adjoining  the  land  of  the 
plaintiff;  and  when  he  no  longer  required  it,  filled 
it  ap,  but  the  materia]  used  for  the  filling  up 
sunk.  The  consequence  was  a  subsidence  of 
earth  towards  the  place  where  the  well  had  been, 
and  this  subsistence  included  particles  of  the 
plaintiff's  earth,  and  caused  the  fall  of  the  plain- 
tiff's wall ;  but  there  would  have  been  no  appre- 
ciable injury  to  the  plaintiff's  land  if  the  wall 
had  not  been  upon  it. 

Held,  that  there  was  no  eause  for  action. — 
Smith  V.  Thaekerah,  it  al ,  14,  W.  R.,  832. 

Statvti  of  Limitatiohs — Pbomisi  within 
Six  Tbab's — Aokkowlbdombbt. — In  an  action 
for  a  debt  more  than  six  years  old,  the  following 
letter,  written  within  six  years,  was  relied  on  as 
sufficient  to  take  the  case  out  of  the  Statute  of 
Limitations : — 

"  It  is  quite  true  thnt  I  have  not  sent  you  any 
money  for  years,  but  I  really  have  none  of  my 
own.  I  will  try  to  pay  you  a  little  at  a  time,  if 
50a  will  let  me.  I  am  sure  that  I  am  anxious 
to  get  out  of  your  debt  I  will  endeavour  to 
to  tend  you  a  little  next  week." 


Held{pw  URAMWKLLiiod  Cha.vell,  DD.,  Mab- 
TIN,  B.,  dissentiente).  that  thii  was  a  sufficient 
acknowledgment.— Afc  v.  Wilmof,  14  W.  R.,  998- 

UPPBB  CANADA.  KBPOBTS. 

COURT  OF  ERROR  AND  APPEAL. 

(JCQMrM  bp  Alix.  Obaut,  Esq.,  Barriif«r  «l  Law,  SepoHer 
to  ike  Oawrt,) 

On  an  Appeal  paom  thi  Oouet  op  Qvuys  Bxncb. 
HopGiNS  V.  Thb  Cobpobation  Of  THB  Unitbd 

COVBTIBS  OP  HUBOR  AND  BbUCE. 
CbtyoreUiofi— JVotfee  qf  action, 
Bdd  ptr  Cbrton—C RicHABDS,  a  J.,  A.  Wiuox,  J.,  and 
Mowat,  V.  0.,  dffwntiag]— tbat  a  municipal  corporation 
la  not  antttled  (}Xk»  a  poDlio  offlew)  ti>  a  month'i  notice 
baiora  aetion  brought  againat  the  mnnielpaltty  In  reapeet 
of  any  act  of  the  corporation ;  nor  in  a  party  afrgrieTed  by 
Bocfaaot  bound  to  eommen'oe  hla  action  within  mz  montha 
from  tha  oommlttlQfl;  of  the  act  complained  of. 

The  plaintiff  sued  in  the  court  below  for  an 
injury  which  he  alleged  the  defendants  had  done 
him  in  the  formation  of  a  road  and  in  cutting 
drains,  by  causing  water  to  flow  upon  bis  land. 

The  defendants  pleaded  the  general  issue  by 
statute. 

The  JU17  gave  a  verdict  for  the  plaintiff,  and 
awarded  him  $100  damages. 

Counsel  for  the  defendants  afterwards  moved 
for  a  rule,  calling  on  the  plaintiff  to  ehew  cause 
why  the  verdict  should  not  be  set  aside,  and  a 
nonsuit  entered  pursuant  to  leave  reserved  at 
the  trial,  on  the  ground  that  no  notice  of  action 
had  been  given  to  the  defendants  before  the  com- 
mencement of  the  suit:  or  why  a  new  trial 
should  not  be  ordered,  because  the  verdict  was 
against  law  and  evidence,  in  this,  that  no  notice 
of  action  was  given,  and  that  the  action  was  not 
commenced  within  six  months  next  after  the^  act 
was  committed ;  and  also  because  of  the  misdi- 
rection of  the  learned  judge  in  overruling  the 
objection  to  the  plaintiff's  recovery,  that  the 
action  had  not  been  commenced  within  six 
months  next  after  the  act  had  been  committed. 

The  court  refused  the  rule;  the  defendants 
appealed  for  this  refusal  of  the  rule : 

1.  Because  the  defendants  were  entitled  to  such 
notice  of  action,  and  none  had  been  given  ;  and, 

2.  Because  the  action  was  not  commenced 
within  six  months  next  after  the  act  complained 
of  was  committed. 

The  appeal  came  on  to  be  argued  at  the  sit- 
tings of  this  court  in  March,  1865. 

S.  Jiiehardt,  Q.  C,  for  the  appellants  (the  de- 
fendants below). 

There  is  a  conflict  of  opinion  between  the 
Queen's  Bench  and  the  Common  Pleas,  as  to  the 
necessity  of  notice  to  a  municipal  corporation  in 
such  a  case  as  the  present.  The  Queen's  Bench 
holding  that  the  corporation  is  not  entitled  to 
notice,  because  the  statute,  ch.  126  of  the  Con- 
solidated Statutes  for  Upper  Canada,  requires 
that  notice  shall  be  served  on  the  person,  or  left 
at  hi» plae$  of  abode;  and  no  such  service  can  be 
made  on  a  corporation  aggregate,  as  it  cannot 
be  personally  served,  and  as  it  has  no  place  of 
abode.  And  the  Common  Pleas  holding  that  the 
sUtute  does,  with  the  aid  of  the  Interpretation 
Act,  U.  C,  ch.  2,  sec.  12,  apply  to  corporations 
as  persons-^that  they  may  perform  a  public  duty 
—and  as  it  is  conceded  their  officers  and  servants. 
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while  cnrrjing  out  the  corporation  directions, 
are  entitled  to  notice,  that  the  corporation  mnet 
equally  be  entitled  to  notice  as  those  whom  thej 
employ. 

The  cases  in  the  Queen's  Bench  are :  Brown  y. 
The  Township  of  Samia,  11  U.  C.  Q.  B.  216; 
Snook  Y.  The  Town  of  Brant  ford,  13  U.  C.  Q.  B, 
621  ;  McKemie  v.  Th«  City  of  Kingston,  18  U.  C. 
Q.  B.  634 ;  ifcOrath  v.  The  Toicnthip  of  Brock, 
lb.  629.  And  those  in  the  Common  Pleas  are: 
Croft  ▼.  The  Town  of  Peterborough,  6  U.  C.  C.  P. 
141 ;  Reid  v.  The  City  of  Hamilton,  6  U.  C.  C.  P. 
•2G9;  Barclay  v.  The  Township  of  D'yrlington,  lb, 
432 ;  AlUn  v.  The  City  of  Toronto,  6  U.  C.  C.  P. 
834. 

A  corporation  may  hare  a  place  of  abode, 
which  is  presumed  te  be  its  place  of  business, 
AS  in  the  direction  of  the  process  of  summons 
in  commencing  action — C.  L.  P.  Act,  section  1. 
Mason  ▼.  The  Birkenhead  Improvement  Commit- 
sioners,  6  H.  <&  N.  72  ;  and  corporations  are  held 
responsible  in  a  variety  of  actions,  which  treat 
them  as  persons ;  they  are  liable  for  slander,  for 
assault  and  battery.  Addison  on  torts,  714,  762; 
Stevens  r.  The  Midland  Counties  R.  Co.,  10  Exch. 
862  ;  Whitfield  t.  The  South  Eastern  R.  Co.,  1 
E.  B.  <&  E.  116;  Denton  t.  The  Oeeat  Northern 
R.  Co..  6  E.  &  B.  860. 

C.  Robinson,  Q.  C,  contra. 

The  reasons  are  given  in  Snook  t.  The  Town 
of  Brantford,  before  cited,  why  chapter  126  does 
not  apply  to  municipal  corporations,  and  he 
could  add  nothing  further;  there  was  a  direct 
conflict  on  the  point  between  the  two  courts,  and 
all  the  cases  bearing  upon  the  question  has  b^en 
already  cited. 

The  six  months  here  were  no  bar,  for  there 
was  a   case  of  continuing  damage,  and  cannot 
therefore  be  governed  by  such  a  case  as  Turner 
y.  The  Town  of  Brantford,  18  U.  C.  C.  P.  109. 
« 

DftAPkR,  C.  J.— The  14th  &  16th  Victoria,  ob. 
64,  annulled  all  previous  enactments,  giving  cer- 
tain privileges  and  protection  to  justices  of  the 
peace,  and  other  officers  or  persons  fulfilling  any 
public  duty  and  acting  bond  fide  in  the  execution 
thereof,  and  it  put  all  such  privileges  and  pro- 
tections as  to  notice  of  action,  limitation  of  time 
for  bringing  such  action,  costs,  pleading  the 
general  issue  and  giving  the  special  matter  in 
evidence,  venue,  tendering  amends,  and  pay- 
ment of  money  into  court,  upon  a  uniform 
footing. 

The  16th  Victoria,  chapter  180,  (passed  the 
14th  of  June,  1863,)  by  sec.  16,  which  is  not 
very  accurately  penned,  repealed,  so  far  as  re- 
garded Upper  Canada,  so  much  of  the  14th  & 
16tb  Victoria,  chapter  64,  In  respect  to  actions 
against  justices  of  the  peace,  together  with  all 
other  acts,  or  parts  of  acts,  inconsistent  with 
the  16th  Victoria,  except  as  to  statutes  by  sooli 
previous  acts  repealed.  The  14th  &  16th  Vieto- 
ria  had,  however,  repealed  all  preceding  statutes 
on  that  subject. 

But  though  the  14th  &  16th  Victoria  was  re- 
pealed only  as  to  justices,  the  16th  section  of  16 
Victoria,  chapter  180,  enacts  that  the  last  act 
shall  apply  for  the  protection  of  all  persons  for 
anything  done  in  the  execution  of  their  office,  in 
all  cases  in  which  by  the  provisions  of  any  act 
or  acts,  the  several  statutes  or  parts  of  statutes 
by  this  act  repealed,  would,  but  for  such  repeal, 
have  been  applicable. 


The  last  act,  and  the  Consolidated  Statutes 
of  Upper  Canada,  chapter  126,  superseding  it, 
enact,  that  every  action  to  be  brought  against  a 
justice  for  any  act  done  in  the  execution  of  his 
duty,  with  respect  to  a  matter  within  his  juris- 
diction, shall  be  an  action  on  the  case  as  for 
a  tort,  and  it  mnst  be  expressly  averred  in  the 
declaration,  and  proved  at  the  trial,  that  the  set 
was  done  maliciously,  and  without  reasonable  or 
probable  cause. — (Section  1.) 

But.  for  an  act  done  by  such  justice  in  which 
the  law  gives  him  no  jurisdicUon,  or  in  which  be 
has  exceeded  his  joriadiction,  or  for  any  act  done 
under  any  conviction  or  order  made,  or  warraoi 
issued  by  such  justice,  an  action  may  be  main- 
tained by  the  person  against  such  justice,  just  as 
before  the  act  was  passed — (Section  2) ;  but  no 
action  shall  be  brought  for  anything  done  under 
such  conviction  or  order  until  it  has  been  quash- 
ed, nor  for  anything  done  under  a  warrant  isaaed 
by  such  justice  to  procure  the  appearance  of  the 
party,  and  which  has  been  followed  by  a  convic- 
tion or  order  in  the  same  matter  until  such  con- 
viction or  order  has  been  quashed — (Section  3) ; 
nor  for  any  act  done,  if  such  last  mentioned  war- 
rant has  not  been  followed  by  a  conviction  or  or- 
der, or  if  the  warrant  be  to  compel  appearance : 
if  a  summons  to  appear  were  previously  served 
but  not  obeyed— (Section  4).  The  6th,  6th  and 
7th  sections  apply  exclusively  to  justices.  The 
8th  gives  power  to  a  judge  of  the  court  in  which 
an  action  is  brought,  where  the  act  declares  no 
action  shall  be  brought,  to  set  aside  the  proceed- 
ings. This  must  allude  to  the  actions  prohibit- 
ed in  the  8rd,  4th,  6th  and  7th  sections ;  actions 
either  against  justices  of  the  peace  or  against 
persons  acting  under  a  conviction  or  order  made 
by  a  juEtice.  Then  the  limitation  of  time,  the 
notice  of  action,  the  venue,  pleading  the  general 
issue,  and  giving  the  special  matter  in  evideDOf. 
are  all  provided  for ;  although,  as  expressed,  in 
favor  of  justices  only ;  but  the  20th  section  ex- 
tends the  application  for  the  protection  of  every 
officer  and  person  fulfilling  any  puMic  daty.  It 
may  be  doubted  whether  the  12th  seciion  was 
intended  to  apply  to  any  others  than  justices  ;  I 
think  it  wss  not,  for  it  eannot  be  said  to  be  ap- 
plicable within  the  meaning  of  secti^  20. 

On  comparing  the  first  and  last  sections  an  ob- 
vious difference  presents  itself.  The  cases  for 
the  application  of  the  first  section  are  plainly 
defined  by  the  statute ;  whether  any  person  not 
being  a  justice  can  claim  the  protection  and  pri- 
vilege accorded  by  the  last,  is  a  matter  of  jadicial 
interpretation.  All  the  privileges  given  by  the  sot 
belong  to  justices;  but,  excepting  thobe  in  the 
first  section,  the  question  as  to  whether  the  re- 
maining privileges  created  by  subsequent  sec- 
tions arc  applicable  to  others  than  justices  is 
left  to  be  determined  by  the  courts,  for  they  are 
given  to  such  others  only  "  so  far  as  applicable." 
It  has  been  held  that  they  are  not  applicable  to 
sheriffs,  though  they  are  public  officers,  when 
sued  for  acts  done  in  the  execution  of  their  daty. 

The  language  of  this  act,  whether  with  or  with- 
out aid,  never  could  be  held  to  include  corpora- 
tions. This  result  is  deduced  from  the  interpre- 
tation acts.  The  first  of  these  applicable  to  the 
statutes,  passed  since  the  union,  is  12  Victoria, 
chapter  10,  which  recited  that  it  was  desirable 
to  avoid,  by  the  establishment  of  some  general 
rules  for  the  interpretation  of  our  acts,  the  repe- 
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titioo  of  words,  pkroits  and  clauset,  which  nre 
rendered  necessary  only  by  the  want  of  saoh 
mWa,  and  enacted  that  anch  proTision  shonid  ap. 
ply  to  m\\  future  acts,  except  so  far  as  it  shall  be 
incoDststent  with  the  context ;  and  (Section  5, 
Sthly.)  that  the  word  *» person"  should  include 
any  bodj  corporate  or  politic,  or  party,  and  the 
heirs,  executors,  administrators,  or  other  legal 
representatives  of  such  person  to  whom  the  eon- 
text  may  apply.  Then  chapter  2  of  the  Consoli- 
dated Statntea  of  Upper  Canada  was  parsed  **to 
preTent  the  unneces^iary  mulliplioation  of  words, 
and  to  giro  definite  meaning  to  certain  words 
and  expressions  which  may  be  provided  for  by 
a  general  law."  This  act  is  in  force  in  Upper 
Cnnada  only.  Section  10  enacts,  that  the  niord 
"person"  shall  inclnde  any  body  corporate  or 
politic,  or  party,  and  the  hein,  exeootors,  ad- 
ministrators, or  other  legal  representatiyes  of 
sQch  person  to  whom  the  eontext  applies-  Sec- 
tion 19  proTides,  that  the  proTisions  contained 
in  the  Interpretation  Act  of  Canada,  and  not 
contained  in  this  act,  shall  apply  to  the  Consoli- 
dated Statutes  of  Upper  Canada  as  if  incorporat- 
ed therein.  Reading  these  two  interpretition 
sets  together,  and  referring  to  section  8  of  the 
Interpretation  Act  of  Canada,  as  well  as  to  the 
statnte  12  Victoria,  chapter  10, 1  presume  that 
the  following  words,  which  begin  section  2  of 
the  Upper  Canada  Interpretation  Act,  **  unless 
otherwise  declared  or  indicated  by  the  context," 
apply  to  all  the  sections  following  down  to  and 
including  section  17.  Such  Is  the  form  and  ef- 
fect of  the  statute  12  Victoria,  and  also  of  the 
Interpretation  Act  of  Canada.  All  these  acts  are 
Bo  plainly  in  pari  materia^  that  I  feel  warranted 
in  so  far  coostroing  the  one  by  the  aid  of  the 
other.  Indeed  I  cannot  suggest  a  reason  why 
the  same  form  of  enactment  was  not  followed  for 
both. 

( To  bi  continued  ) 


COMMON  LAW  CHAMBERS. 
[Rfported  bjf  HucHT  (yBRisy,  Eaq^  BarrisUr-at^Law.) 

Is  Mattsb  or  RoBEUT  RussiLL  Waddell.  an 

LiSOLVRNT. 

Intfiivent  Acta/  1864,  me.  9,  ni6«^f.  6,  10,  and mc.  11,  tub" 
j«c  I— Appeal  from  coutttjf  judffr—AppHcatUm  for  dit- 
dtargt  of  iruotventr—Ifiaticei  to  cridtiorM. 

The  pravMonn  of  wt.  11,  of  the  above  «ct,  with  r«ferenoe  to 
Doticea.  do  not  apply  to  the  caae  of  an  iniK>lviint  who  haa 
tifumred  a  <Mn»«nt  from  hia  creditor*  to  bis  diachergit,  or 
inii  procured  tlie  ezecntlon  hj  the  requisite  namber  of 
his  crrtitorti  of  a  def^d  of  oompoeltlon  and  discharge,  and 
vho  b  appl>ijDg  to  the  judge  for  a  confirmation  of  such 
dlaeharsv. 

8«e.  9,  sat>^p«e8.  0  and  10,  point  oat  all  that  la  to  be  done  on 
the  part  of  the  ineolTent,  to  enable  him  to  bring  his  appU- 
citioa  before  the  Judge. 

[Chunbera  Jnlr,  4, 16,  I860.] 

On  23rd  Jane  last  the  iosoWent  presented  a 
petition  to  the  county  jadge  for  his  discharge 
ander  the  Act.  Notice  of  his  intention  to  apply 
in  the  form  giTen  by  the  statnte  was  pnblithed 
in  the  Canada  Qaiette,  the  first  insertion  in  that 
papfr  being  on  2l8t  April  and  the  last  on  lUth 
June.  Notices  of  the  intention  to  apply  were  not 
sent  to  the  creditors  of  the  iosolrent. 

Bwton,  Q.  C,  appeared  for  an  oppotting 
rredifor.  and  objected  that  the  pnblication  of 
the  notice  was  not  euf&eif  nt.  It  was  not  pub- 
lifbid  for  two  months  ns  if  quired  by  sob*  sec. 


6  of  seo.  9,  and  notices  shonid  haye  been 
sent  to  the  creditors  as  provided  by  sec.  11, 
sab-sec.  1,  and  both  these  sub-seotions  most  be 
read  together. 

SadUir^  for  the  insolvent,  contra. 

Bub-sections  2,  8,  and  4,  of  sec.  1 ,  of  Act  of 
1864,  are  repealed  by  Act  of  1865,  second  session. 
This  provides  that  where  an  avsi^nnjent  is  made 
to  an  official  a^signcR,  no  noricen  nre  required 
to  be  sent  by  insoivont  to  hia  creditors,  by  post 
or  otherwise;  form  A  in  old  Act  is  done  away 
with,  and  form  A  in  new  Act  is  only  where  an 
assignment  is  not  made  to  an*officinl  as^iignee. 
Where  the  sssi^nment  is  to  an  official  a&isignee, 
the  first  notice  is  given  by  assignee  for  the  pur- 
pose of  callioj;  on  creditors  to  prove  claims  See 
then  section  11  of  old  Ace — To  whom  is  insolvent 
to  give  notice  of  his  intention  to  npply  for  dis- 
charge? The  end  of  stib-section  1,  section  11, 
showed  **  that  notices  thereof  must  be  audressed 
to  all  creditors  within  the  Province,  <fec.,  at  the 
time  of  the  insertion  of  the  first  a«ivertisement," 
that  is,  the  assignee's  advertisement. 

The  following  judgment  was,  after  considera- 
tion given  by  the  learned  judge  of  the  court  below. 

Logie,  Co.  J. — As  to  the  first  point  sub-sec  6 
see.  9,  proTides  that  notice  shall  be  given  by 
adTOrtisement  in  the  Canada  Qautie  for  two 
months,  and  the  first  point  raised  is  whether  the 
fall  period  of  two  months  most  elapse  between 
the  first  and  last  insertions  in  the  OazettCt  or 
whether  the  time  of  malting  application  to  the 
Jndge  being  more  than  two  months  from  the  day 
of  the  first  insertion  in  the  Gazette  publication  in 
all  the  issues  of  the  pnper  during  the  intervening 
time  would  be  sufficient  although  the  time  be- 
tween the  first  and  last  insertions  should  happen 
to  be  less  than  two  months.  I  was  under  the 
impression  that  the  case  of  Coe  v.  Pickering,  24 
IT.  C,  Q.  B.,  439,  settled  that  point,  but  on  look- 
ing at  the  ease,  I  find  it  does  not;  and  I  have 
not  been  able  to  find  any  case  in  which  it  has 
been  determined.  I  have,  on  careful  considera- 
tion, come  to  the  conclusion  that  the  insertion  of 
the  advertisement  for  two  months  means  an  in- 
sertion in  each  issue  of  the  paper  published  dur- 
ing the  two  months  between  the  first  insertion 
and  the  day  of  presenting  the  petition ;  and 
therefore,  as  in  this  case,  the  day  of  meeting  is 
more  than  two  months  from  the  date  of  the  first 
insertion,  and  the  notice  has  appeared  in  each 
issue  during  the  period,  the  publication  in  the 
Oatetie  is  sufficient. 

With  regard  to  the  other  point,  I  am  of  opin- 
ion that  notices  should  have  been  sent  to  the 
creditors  of  the  insolvent  as  provided  by  sec.  11. 
I  think  that  sec.  1 1 .  sub-sec.  1,  must  be  read  along 
with  seo.  9,  sub  sec.  6,  in  order  to  ascertain  the 
intention  of  the  Legistature.  Sec.  11,  sub-seo.  1, 
contains  the  general  provision  of  the  Insolvent 
Aot  for  the  giving  of  notices.  It  provides  that 
notices  of  meetings  of  creditors  and  all  other 
notices  required  to  be  given  by  advertisement 
without  special  designation  of  the  nature  of  suoh 
notice  shall  be  given  by  publioation  for  two 
weeks,  &c.  And  in  any  case,  the  assignee  or 
person  giving  such  notice  shall  also  address 
notices,  &c.,  to  the  creditors.  The  words  in  the 
last  part  of  this  section,  **and  in  any  case," 
&c.,  are  very  comprehensive,  and  unless  oon- 
trolled  or  limited  by  the  other  part  of  the  section, 
or  by  anything  in  sub-seo.  6,  of  sec.  9,  wonld 


140-Vol.  II.1 


LOCAL  COURTS'  *  MUNICIPAL  GAZETTE.  ISeptcmber.  1866. 


unquestionably  include  the  case  of  an  insoWent 
giving  notice  of  intention  to  apply  for  bis  dis- 
charge. It  id  contended  by  Mr.  Sadlier  for  the 
insolvent,  that  it  is  limited  by  the  words  **  with- 
out special  designation  of  the  nature  of  such 
meeting'*  to  cases  where  a  meeting  is  called 
without  the  object  of  the  meeting  being  stated  in 
the  notice,  but  that  where  the  object  is  stated  in 
the  notice  the  requirements  of  sec.  11  do  not  ex- 
tend to  all  notices  required  to  be  given;  and 
therefore  where  there  is  a  special  proTision  for 
advertising  not'ce  of  application  as  in  sub- sec. 
6,  of  sec.  9,  th9  provisions  of  sec.  11  do  not 
apply  to  it.  I  think,  however,  that  the  portion 
of  sec.  11  requiring  notice  to  be  given  to  credi- 
tors applies  to  applications  for  discharge  under 
sub-sec.  6  of  sec.  9,  and  my  reasons  for  so  think- 
ing are  as  follows  :  Sub-sec.  6  provides  that  the 
insolvent  may  give  **  notice  &o.  of  his  intention 
to  apply  &c.  ;*'  and  notice  shall  be  given  by 
advertisement,  &c. ;  if  the  latter  part  of  the 
clause  had  been  omitted,  there  would  be  no 
question,  I  think,  as  to  the  notice  required  ;  the 
general  provisions  of  sec.  1 1,  would  apply.  Does 
the  last  part  of  the  clause  then  limit  these 
provisions  ?  I  think  not ;  it  provides,  generally, 
that  notice  shall  be  given,  and  that  notice,  mean- 
ing the  notice  referred  to,  shall  be  advertised  for 
a  longer  period  than  sec.  1 1  requires ;  the  effect 
in  my  opinion  of  sub-sec.  6,  is  merely  to  extend 
the  period  of  advertising  from  two  weeks  to  two 
months,  in  other  respects  the  requirements  of 
sec.  II  as  to  notice  to  creditors  must  be  com  - 
plied  with.  I  am  also  of  opinion  that  the  words 
in  sec.  11  **  without  special  designation  of  the 
nature  of  such  notice,"  do  not  limit  the  words, 
**  and  all  other  notices  herein  required  to  be 
given,"  to  cases  where  the  object  of  the  meeting 
or  notice  is  not  expressed  in  the  notice.  In  the 
case  of  a  voluntary  assignment,  under  seo.  2,  a 
meeting  must  be  called,  of  which  notices  must 
be  sent  to  the  creditors,  though  the  special  ob- 
ject of  the  meeting  is  stated ;  sub-sec.  2  of  that 
section  assumes  that  notice  is  sent  to  creditors 
under  the  general  provisions  of  the  Act,  and  re- 
quires  a  list  of  creditors  to  be  sent  with  it.  The 
last  part  of  sec.  11  requiring  notices  to  be  sent 
to  creditors,  applies  in  my  opinion,  to  every  case 
where  notice  is  required  to  be  given  ;  and  as  the 
notices  have  not  been  given  in  this  case,  I  cannot 
entertain  the  insolvent's  petition  for  his 
discharge." 

From  this  judgment,  the  insolvent  (at  the 
suggestion  of  the  learned  Judge  himself,)  ap- 
pealed by  petition  entitled  in  the  Court  of  Queen*s 
Bench,  to  the  presiding  .ludge  in  Chambers 
under  sec  7  of  the  Insolvent  Act  of  1864. 

The  petition  was  as  follows : — 

*•  The  petition  of  Robert  Russell  Waddell,  of 
&c.,  sheweth, 

'  1.  That  your  petition  on  the  27th  April,  1865, 
made  an  assignment  under  the  Insolvent  Act  of 
1864,  and  surrendered  all  his  estate,  both  real 
and  personal  to  John  Murray,  of  the  city  of 
Hamilton,  an  official  assignee. 

2.  That  the  said  John  Murray  has  since  died, 
and  William  Forest  Findlay,  of  &c.,  has  been 
appointed  and  acts  in  his  place,  &o. 

8.  All  proceedings  in  said  matter  of  insolvency 
of  your  petition  have  been  carried  on  in  the 
County  Court  of  the  County  of  VVentworth. 


4.  That  more  than  one  year  had  elapsed  from 
the  date  of  your  petition  er's  said  assignment,  and 
his  application  by  petition  to  the  judge  ot  the 
said  County  Court  of  the  County  of  Wentworth 
for  an  order  allowing  and  cenfirming  your  peti- 
tioner's discharge,  under  the  Insolvent  Act  of 
1864  (a  copy  of  this  petition  was  annexed). 

5.  Vour  peUtioner,  on  the  23rd  June,  1866, 
by  petition,  setting  forth  that  your  petitioner 
having  duly  assigned  and  surrendered,  and  la  all 
things  conformed  himself  to  the  statutes,  rules, 
and  orders  relating  to  bankruptcy,  and  having 
been  duly  examined  under  oath,  touching  bis 
estate  and  effects,  made  his  application  to  Alex. 
Logic,  Esq.,  judge  of  the  said' County  of  Weat- 
worth,  for  an  order  allowing  and  coidlrmisg  his 
discharge  under  said  Act 

6.  That  his  honor,  the  said  judge,  refused  yonr 
petitioner's  said  application,  on  the  grounds  set 
forth  and  declared  in  his  said  judgment  given 
therein  (a  copy  of  which  was  annoz^). 

7.  Tour  petitioner  being  diasatisfiea  with  the 
determination  and  decision  of  the  said  judge  of 
the  County  Court  of  Wentworth,  gave  due  noti*  e 
of  his  intention  to  appeal  therefrom  to  this  honor- 
able court,  or  to  the  presiding  judge*  in  chambers. 

8.  That  your  petitioner  applied  to  the  presid- 
ing judge  in  chambers  on  the  11  Ui  July,  1866,  for 
leave  to  appeal  from  the  decision  of  the  judge  of 
the  County  Court  of  Wentworth,  and  by  an  order 
made  in  chambers,  bearing  date  the  11th  July, 
1866,  by  his  lordship  the  hon.  Mr.  Chief  Justice 
Draper,  it  was  ordered  that  your  petitioner 
should  be  allowed  to  appeal  from  the  decision 
of  the  judge,  dated  July  4,  1866,  upon  giving  the 
required  securities,  and  otherwise  complying  with 
the  provisions  in  that  behalf  contained  in  the 
Insolvent  Act  of  1864. 

9.  Tour  petitioner  hath  given  the  security 
required  under  the  said  Act,  as  approved  of  by 
the  said  judge  of  the  County  Court  of  Wentworth, 
and  otherwise  complied  with  tho  provisions  in 
that  behalf,  as  directed  by  the  said  order  of  bid 
lordship,  Mr.  Chief  Justice  Draper. 

Your  petitioner  therefore  prays : 

1.  That  the  said  judgment  or  decision  of  Alex. 
Logic,  Esq.,  judge,  &o.,  may  be  revised  by  this 
honorable  court,  or  the  presiding  judp^e  in  cham- 
bers to  whom  this  petition  may  be  presented. 

2.  That  your  petitioner  may  have  such  further 
and  other  ordered  relief  as  the  circumstances  of 
the  case  may  require. 

8.  That  the  respondent,  Lewis  R.  Coiby,  the 
creditor  of  your  petitioner,  ctpposing  his  dis- 
charge, may  be  ordered  to  pay  the  costs  of  this 
appeal. 

And  your  petitioner,  &o. 

This  petition  was  verified  by  an  affidavit  of  the 
insolvent. 

Sadleir,  for  the  insolvent,  the  appellant 

S.  Riehardg,  Q.C..   for  the  opposing  creditor. 

No  cases  were  cited  on  the  argument. 

Drapib,  C.  J. — The  question  raised  on  this 
appeal  is  in  what  manner  is  the  notice  to  be 
given  by  an  insolvent  who  has  procured  a  con- 
sent from  his  creditors  to  his  discharge,  or  bns 
procured  the  execution  by  the  requisite  number 
of  his  creditors  of  a  deed  of  composition  and 
discharge  within  the  meaning  of  the  act  to  apply 
to  the  Judge  for  a  confirmation  of  such  discharge. 

The  objection  on  which  such  an  application  has 
been  decided  adversely  to  this  insolvent  is,  that 
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DO  notices  -were  addressed  to  all  hin  creditors  and 
to  the  rrpresfntatiyes  of  foreign  creditors  with- 
in this  Province,  no/  were  any  mailed  to  them, 
postage  paid,  according  to  the  lUh  sec,  sab- 
sec.  1  of  tbe  Insolvent  Act  of  1864. 

The  6th  sub-seo.  of  t<ee.  9,  points  oat  how  tbe 
inralTent  is  to  proceed  to  obtain  a  confirmation 
of  his  discbarge,  either  under  a  consent  or  a 
deed  of  composition  and  discharge.  It  requires, 
1st.  Filing  in  the  ptoper  office  tbe«con?ent  or 
tbe  deed,  2nd.  OiTing  notice  of  Huch  filiri);  and 
of  the  insoWent\M  intcntiitn  to  npi»i^-  on  h  d  ty 
named  in  such  ntitiin*  fur  h  cnnfirnifitloti  fhtri-of 
by  the  Judge,  ''  and  h  notice  sha))  be  given  by 
adTertisement  in  the  Canada  Gotette  for  two 
months,  and  also  for  tbe  same  period  if  the  ap- 
plication is  to  be  made  in  Upper  Canada,  in  one 
newspaper  ♦  ♦  ♦  ♦  in  or  nearest  the  place 
of  residence  of  the  iosoWent." 

The  11  tb  sec.  is  to  the  following  efftct:— 
Notice  of  meetings  of  creditors  and  all  other 
notices  herein  required  to  be  given  by  advertise- 
ment,  without  special  designation  of  the  nature 
of  snob  notice,  shall  be  so  given  by  pnblicMion 
thereof  for  two  weeks  in  the  Canada  Oaxette; 
also,  in  Upper  Canada,  in  one  newspaper,  in 
English,  published  at  or  nearest  to  tbe  place 
where  tbe  proceedings  are  heing  carried  on. 
♦  ♦  *  *  And  in  any  case  the  assignee  or 
person  giTing  such  notice,  shall  also  address 
notices  thereof  tu  all  creditors  and  to  all  reprs* 
sentatives  of  foreign  creditors  within  the 
ProTince,  and  shall  mail  the  same  with  the 
postage  thereon  paid  at  the  time  of  the  insertion 
of  the  first  adTertisement 

The  application  in  this  case  was  ander  the  10th 
sub-sec  of  sec.  9,  by  mbicb  the  insolvent  is  re- 
quired to  give  notice  of  bis  application  in  tbe 
manner  provided  for  by  sub-sec  6,  above  set 
oat,  I  e.,  **in  the  manner  hereinbefore  provided, 
for  notice  of  application  for  confirmation  of 
d  it-charge" 

The  first  observation  which  suggests  itself,  is, 
that  the  Gth  sub-sec.  contiiios  a  complete  direc- 
tion as  to  tbe  notice  of  the  day  on  which  the 
application  for  a  confirmation  of  the  discharge 
will  be  made.  Tbe  words  are  precise,  and  it 
makes  no  reference  to  any  other  part  of  the  Act 
as  is  done  in  sub-sec  2  of  sec.  2,  as  to  each 
notice  of  meeting  sent  by  post  **  as  hereinafter 
provided,"  evidently  alluding  to  the  11th  see. 
which  fixes  the  length  of  time  for  advertising  as 
well  as  directs  the  postal  notice. 

The  10th  sab-sec.  of  seo.  9  refers  to  the  6th 
sub-see.  as  to  the  mode  of  giving  notice,  as  if 
all  was  to  be  found  expressed  there. 

The  11th  sec.  professes  to  rsgnlats  **  notices 
of  meetings  of  creditors  and  all  other  notices 
herein  required  to  be  given  by  advertisement 
without  special  designation  of  the  nature  of  such ' 
Botiee."  The  notice  in  question  is  very  dearly 
a  ootiee  required  to  be  given  by  advertisement, 
and  yet  it  cannot,  in  one  respect,  be  governed  by 
sec.  1 1 ,  which  names  two  weeks  as  the  period  of 
insertion  in  tbe  Oasette  and  newspaper,  while  the 
6th  rab-sec.  names  two  months  for  the  same  pur- 
pose. The  form  of  notice  directed  to  be  used  by 
lob-sec.  10,  (Q)  designates  the  object  of  the 
sppUcation  to  the  Judge  to  be  for  a  discharge 
tioder  the  Act  Waiving  for  the  moment,  the 
qaestion  how  to  construe  the  words  **  without 
•pecial  designation  of  the  nature  of  snob  notice," 


It  is  obvious  that  the  provisions  of  the  11  th  seo. 
both  as  to  time  and  to  the  local  newspaper  are 
inconsistent  with  the  6th  sub-sec.  of  sec.  9,  the 
former  absolutely,  and  the  latter  possibly,  for  it 
may  not  always  happen  that  the  place  where  the 
proceedings  are  being  carried  on  U  also  the  place 
of  residence  of  the  insolvent.  But  the  words  on 
which  the  opposing  creditor  relies  are  **  in  any 
ease,  the  assignee  or  person  giving  such  notii^e" 
shall  also  address  notices  to  all  creditorn,  &c , 
and  to  mail  them,  postage  paid;  the  conttfution 
is,  that  this  applies  to  the  notice  required  by 
sub-sec«.  6  nnd  10  of  sec.  9. 

I  am  not  sure  that  I  rightly  understand  what 
effect  or  meaning  tbe  Ictirued  Judge  in  tbe  In- 
solvent Court,  put  upon  the  words  **  without 
special  designation  of  the  nature  of  such  notice." 
Mr.  Richards  argued  very  strenuously  that  they 
would  be  satisfied  by  holding  them  to  apply  to 
the  period  during  which  the  adverti»emcnt  is  to 
be  continued.  1  confess  this  np pears  to  me  a 
forced  construction,. not  in  accordance  with  the 
guidance  to  interpretation  furnished  in  the  1 3th 
sub-seo.  of  sec.  11,  which,  in  reference  to  **  every 
peUtion,  application,  motion,  contestation,  or 
other  pleading  under  this  Act,"  says  the  parties 
mi^y  use  plain  and  concise  language  *'  to  the 
interpretation  of  which  the  rules  of  construction , 
applicable  to  such  language  in  the  ordinary 
transactions  of  life  shell  apply."  I  think  the 
meanine  of  these  words  is  without  special  8tnte- 
ment  of  the  matters  to  which  such  notice  re- 
lates; thus,  the  notice  by  tbe  sheriff  of  a  writ  of 
attachment  is  couched  in  general  terms. 

On  the  other  hand,  it  is  impossible  not  to 
admit  that  there  are  notices  which  do  contain 
such  special  statement,  which  nppear  to  come 
within  the  latter  part  of  .<iec.  II.  nud  require 
postal  transmission  in  addition  u  the  ndvei  tise- 
ment 

The  only  instance  in  which  I  havo  obdOtved 
that  the  Legislature  have  specially  referred  to 
postal  notice  in  addition  to  advertisement  (except 
seo.  11),  is  in  sub-sec.  2  of  sec.  2,  and  there  the 
advertisement  is  to  state  the  object  of  the  meet- 
ing to  be  called;  but  I  do  not  find  in  thi<i,  any 
argument  which  leads  to  the  conclusion  that  pos- 
tal notice  is  prescribed  as  to  cases  within  the 
6th  and  9th  sub-sec.  of  sec.  9 

Tbe  6th  snb-sec.  applies  to  the  case  of  an  in- 
solvent who  has  either  procured  a  consent  to  his 
discharge,  (See  sub-sec.  8  of  seo.  9),  or  the 
execution  of  a  deed  of  composition  ond  die- 
charge,  (see  sub-sees.  1,  2,  of  sec.  9) ;  although 
such  deed  of  composition  and  discharge  may  be 
made  before  proceedings  npon  assignmen  t  or  for 
oompolaory  liquidation.  I  entertain  iio  doubt 
thtt  in  the  great  minority  of  cases,  it  will  be 
either  pending  or  after  such  proceedings  among 
other  reasons  for  these  suggested  by  Mr.  Edgar 
in  a  note  on  this  section  of  his  useful  edition  of 
this  Statute,  and  in  all  these  cases  the  creditors 
have  had  notice  as  required  by  the  Act  of  pre- 
vious meetings  and  proceedings,  and  the  deed 
itself  must  have  been  executed  by  a  fixed  pro- 
portion of  the  creditors,  a  msjority  in  number 
of  those  whose  debts  amount  to,  or  exceed  $100, 
and  who  represent  three- fourths  in  valno  of  the 
insolvent  liabilities,  and  the  deed  so  executed 
binds  ths  remainder  of  the  creditors.  In  this 
instance  it  appears  to  me,  not  unreasonable  to 
conclude*  that  the  Legislature  considered  adver- 
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tiaiDg  for  two  months  suffioient  without  postal 
notioe. .  A  similar  ooaolusion  is  equally  saggested 
in  the  case  of  a  consent  in  writing  of  the  credi- 
tors AS  provided  for  in  sab-seo.  3  of  the  same 
section.  Nor  does  this  eoncluaion  appear  to  me 
less  «lear  when  the  application  is  under  aub-seo. 
10,  where  the  application  for  a  discharge  is  not 
until  after  the  expiration  of  one  year  from  the  date 
of  an  assignment,  which  must  have  been  adrer- 
tised,  or  from  the  issue  of  a  writof  attachment  also 
adyertised,  and  under  each  of  which  other  pro- 
ceedings requiring  advertisement  and  postal 
Botice  will  have  taken  place,  or  the  insoWent 
will  not  be  in  a  position  to  ask  for  a  discharge 
from  his  liabilities. 

On  the  whole,  after  some  hesitation,  arising 
mainly  from  my  respect  for  the  well  known  care 
and  discrimination  of  the  learned  Judge  in  the 
court  below,  I  am  compelled  to  differ  from  his 
conclusion,  and  am  of  opinion  the  11th  sec.  does 
not  apply  to  the  present  cuse.  but  that  the  6th 
and  the  10th  sub-seo.  of  sec.  0  point  out  all  that 
was  to  be  done  on  the  ioBoUeut's  part  to  enable 
him  to  bring  his  application  before  the  Judge. 

The  appeal  must  therefore  be  allowud,  and  the 
application  further  heard.  Assuming  that  I  have 
power  over  the  costs  of  ibiii  appeal,  I  do  dot 
think  it  a  fit  case  to  give  them. 


COBBESFONBENCE. 

Division  Courts— Sec,  88  ofD.  C.  AcU 
To  THE  Editors  of  toe  JjOoal  Cotntis  Qazbtte. 

Sir, — The  columns  of  the  Law  Journal  have 
always  been  open  to  communications  relating 
to  the  practice  in  Division  Courts  as  followed 
by  dififerent  judges,  perhaps  with  a  view  to 
establishing  an  uniform  practice  in  (Jpper 
Canada.  Now  the  judge  of  these  oounties 
lately  put  a  construction  upon  the  88rd  sec.  of 
Division  Courts  Act  which  must  be  new  to  a 
majority  of  the  judges  and  members  of  the 
profession. 

The  section  in  question  enacts  as  follows, 
*  Every  clerk  or  bailiff  may  sue  and  be  sued 
for  any  debt  due  to  or  by  him,  as  the  case 
may  be,  separately,  or  jointly  with  any  other 
person  in  the  court  of  any  next  adjoining  Di- 
vision in  the  same  county,  in  the  same  man- 
ner, to  all  intents  and  purpoess  as  if  the  cause 
of  action  had  arisen  within  such  next  adjoining 
Division,  or  the  defendant  or  defendants  were 
resident  therein,  and  no  clerk  or  bailiff  shall 
bring  any  suit  in  the  Division  Court  of  which 
he  is  such  clerk  or  bailiff." 

The  suit  before  the  judge  was  brought 
against  a  bailiff  of  a  Division  Court  in  the 
Division  next  to  the  Division  in  which  the 
contract  arose  and  of  which  defendant  was 
bailiff,  both  being  in  the  same  county,  but  he 
resided  in  another  county,  and  the  judge  held 


that  he  had  no  jurisdiction,  as  this  section  gives 
plaintiff  liberty  to  sue  in  the  Division  next  to 
that  in  which  bailiff  resitles,  but  not  to  sue  in 
the  Division  next  to  that  of  which  he  is  bailiff 
and  where  the  contract  arose. 

Will  you  be  kind  enough  to  say  whether 
you  are  inclined  to  put  the  same  constructioa 
upon  thi%section  as  our  learned  judge. 
Yours,  &c., 

Sept  1st,  1866.  Enquirxi. 

[We  should  be  inclined  to  constmct  the 
section,  under  the  above  facts,  differently  from 
the  learned  Judge. — Eos.  L.  C.  G.) 


Insolvent  Act  of  1864 — Defects  in,  and  sug- 
gested amendments — Thome  v.  Torrance— 
Notices  to  Creditors, 

To  THE  Editors  of  the  U.  C.  Law  JomSAL 

Sirs,— The  cases  of  Thome  ▼,  Torrance,  and 
Boss  V.  Brown,  recently  decided  by  the  Court 
of  Common  Pleas,  have,  I  think,  taken  the 
profession  by  surprise,  and  go  far  to  unsettle 
the  notion  which  most  lawyers  entertained  of 
the  effect  and  operation  of  the  Insolvent  lair. 

The  facts  were,  that  John  and  Charles 
Parsons  being  at  the  time  in  insolvent  cir- 
cumstances, made  an  assignment  which  was 
not  in  accordance  with  the  Insolvent  Act,  and 
so  an  act  of  insolvency  within  that  Act,  but 
good  at  Common  Law,  and  under  the  provi- 
sions of  the  Indieent  Debtors'  Act 

Shortly  after  the  assignment,  SkJL  fa,  wts 
issued  against  the  assignors,  and  plac^  in  the 
sheriff's  hands,  and  within  a  few  days  there- 
after a  writ  of  attachment  was  issued  under 
the  Insolvent  Act  of  1864. 

Few  lawyers  would  be  found  to  dispute  the 
position  that  the  assignment  in  question  being 
in  itself  an  act  of  insolvency,  and  followed  up 
in  due  course  by  insolvency  proceedings, 
would  be  invalid  against  the  assignee  in  in- 
solvency, and  if  authority  were  wanting  on 
what  would  seem  so  dear  a  question,  the  case 
of  Wilson  V.  Oramp^  recently  decided  by  V. 
C.  Mowat  disposes  of  it,  but  in  the  cases 
referred  to,  the  Court  of  Common  Pleas  have 
decided  that  the  effect  of  the  insolvency  pro- 
ceedings is  not  only  to  render  the  asstgnment 
invalid  as  against  uie  assignee  in  insolvency, 
but  to  let  in  the  claim  of  the  execution  credi- 
tors. Several  English  cases  are  cited  as  ap- 
parently supporting  this  view;  let  us  see 
whether  on  a  carefm  review  of  then^  they  do 
support  it  It  is  submitted  with  great  deference 
that  they  are  not  authorities  fot  the  judgments 
just  pronounced,  and  in  view  of  the  serious 
responsibilities  entailed  upon  sheriffs  and 
others  in  actine  upon  them,  it  is  to  be  hoped 
that  no  time  will  bo  lost  in  bringing  the  qaes- 
tion  before  the  Court  of  Appeal. 

It  is  difficult  to  understand  the  reasoning  oC 
thq  Chief  Justice  of  the  Common  Pleas  in  the 
following  extract  from  his  judgment: — 
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**  If  we  were  not  to  hold  assignments  of  this 
kind  Toid,  the  Insolvency  Act  would  be  of 
little  practical  advantage;  it  n^es  the  giving 
of  such  an  assignment  an  act  of  insolvency  on 
which  the  debtor's  estate  can  be  put  into  com- 
pulsory liquidation,  but  if  he,  by  assigning  all 
his  effects  to  a  trustee  to  satisfy  his  debta^ 
were  to  have  his  estate  administered  in  a  man- 
ner not  provided  for  by  the  act,  he  would  not 
have  any  estate  to  be  liquidated  under  the  act 
This  could,  hardly  be  the  intention  of  the 
L^lislature." 

Does  the  Chief  Justice  consider  that  it 
would  be  of  much  practical  advantage  towards 
making  an  equal  distribution  of  an  insolvent's 
estate  if  execution  creditors  could  be  thus 
privileged,  or  that  tuch  ioaa  the  intention  of 
the  Legislature  t  What  he  urges  is,  a  strong 
reason  for  holding  the  assignment  void  as 
against  the  assignee  in  insolvency ;  and  that 
is  all  that  was  decided  in  Wilean  v  Cramp, 
and  if  the  effect  of  its  being  so  avoided  is  to 
let  in  the  execution,  it  is  an  unfortunate  slip 
which  will  have  to  be  remedied  by  the 
Legislature. 

The  Chief  Justice  founds  his  judgment  if 
I  understand  his  reasoning  correctly,  chiefly 
on  the  ground  that  our  Insolvent  Laws,  dif- 
fering in  this  respect  from  the  Bankruptcy 
Laws  of  England,  do  not  vest  the  property  in 
the  assignee  by  relation  back  to  the  act  of 
Bankruptcy,  but  merely  provide  that  the 
estate  and  effects  of  the  msolvent  as  existing 
at  the  date  of  the  issue  of  the  writ  of  attach- 
ment shall  vest  in  the  assignee  in  the  same 
manner,  and  to  the  same  extent  as  if  a  volun- 
tary assignment  had  at  that  date  been  executed 
in  his  favor. 

For  the  purpose  of  the  argument,  I  pass 
over  the  question  of  whether  Uie  first  assign- 
ment was  or  was  not  valid  under  the  Indigent 
Debtors'  Act,  but  assuming  it  to  be  good  under 
that  act,  but  invalidated  under  the  Insolvent 
Act,  is  the  effect  of  such  avoiding  to  let  in  the 
intermediate  execution  ? 

The  cases  of  Graham  v.  Wetherly,  and 
Graham,  v.  Lewis,  7  Q.  B.  491,  are  referred  to 
as  the  cases,  the  principles  of  the  decision  of 
which  must  dispose  of  this  case. 

The  facts  of  those  cases  shortly  were,  that 
one  Bennett  placed  a  Ji,  fa,  in  the  sheriff's 
hands  against  Seddons  on  a  judgment  obtained 
upon  a  warrant  of  attorney  under  which  a 
seizure  was  made.  • 

Whilst  the  sheriff  was  so  in  possession, 
another  plaintiff,  Wetherly,  obtained  a  Judg- 
ment in  an  adverse  action,  and  placed  a  wnt 
in  the  sheriff's  hands ;  whilst  the  goods  were 
unsold,  Skfiat  in  bankruptcy  issued  against 
Seddons,  the  goods  were  afterwards  sold  for 
an  amount  more  than  enough  to  cover 
Wetherly's  writ  but  not  sufficient  to  pay  off 
Bennett's. 

As  between  Bennett  and  Wetherly  there 
was  no  question  that  Bennett  was  entitled  to 
priority;  but  under  the  Bankrupt  Act  of 
Geo.  17.,  Bennett's  judgment  was  fraudulent 
and  void  as  against  the  assignee  in  bank- 


ruptcy ;  the  question  then  arose,  what  would 
be  the  effect  as  to  Wetherly's  writ,  and  they 
held,  that  the  moment  thej^o^  in  Bankruptcy 
issued,  the  sheriff  was  bound  to  treat  the  first 
writ  as  void.  The  moment  he  so  treated  it, 
the  writ  of  the  second  execution  creditor  which 
had  attached  provisionally,  became  in  effect 
the  first  writ 

By  placing  the  assignments,  argues  the 
Chid*  Justice,  in  the  place  of  Bennett's  writ, 
we  have  a  very  dear  analogy  in  principle  to 
apply  to  the  case  before  us,  and  a  strong 
authority  in  favor  of  the  defendants. 

The  fallacy  of  this  reasoning  appeurs  to  me 
to  be  this :  in  the  English  case  the  goods  were 
bound  by  both  writs — Bennett's  first,  unless 
something  occurred  to  displace  that  priority — 
and  subject  thereto  by  Wetherly's.  If,  there- 
fore, Bennett's  writ  was  displaced  or  rendered 
void,  the  goods  remained  still  the  goods  of  the 
bankrupt,  subject  however  to  any  existing 
lien,  and  siibject  to  such  lien  vested  in  the 
assignee.  In  the  case,  however,  under  discus- 
sion, the  execution  never  attached ;  the  goods 
were  never  bound  by  it,  and  the  very  moment 
the  assignment  became  void,  that  same 
moment  did  they  vest  in  the  assignee.  The 
title  of  the  first  assignee  was  good  against  all 
the  world  except  the  assignee  in  insolvency, 
and  inasmuch  as  the  execution  never  could 
legally  attach,  there  ceases  to  my  mind,  to 
be  any  analogy  between  the  two  cases. 

Whilst  on  the  subject  of  insolvency,  it  may 
not  be  amiss  to  make  some  reference  to  the 
Act  of  1864,  and  its  amendment,  with  a  view 
to  invite  some  discussion  through  your 
columns  on  the  subject ;  and,  first,  as  to  the 
wording  of  the  acts  which  could  scarcely  have 
been  more  ambiguously  framed,  had  uncer- 
tainty been  the  special  aim  of  its  framers.  No 
two  lawyers  can  be  found  to  agree  upon  many 
of  its  provisions,  and  a  vast  labour  has  been 
thrown  upon  our  already  overworked  judges 
in  the  hearing  of  appeals,  which,  after  all, 
can  scarcely  be  as  satisfactory  as  if  there  had 
been  a  Chief  Judge  in  insolvency  to  whom 
appeals  might  have  been  made  with  powers  to 
him  in  cases  of  intricacy  and  importance  to 
state  a  case  for  the  opinion  of  one  or  other  of 
the  full  courts.  If  a  first-class  man  were 
selected  for  this  position  he  might  also  be  a 
judge  of  the  Court  of  Error  and  Appeal—  a 
court  which,  as  at  present  constituted,  can 
scarcely  be  said  to  be  satisfactory  either  to  the 
profession  or  the  country. 

A  case  recently  came  by  way  of  appeal  be- 
fore the  Chief  Justice  of  tipper  Canada  which 
illustrates  the  difficulty  of  putting  a  constntc- 
tion  upon  the  acts  in  question,  and  the  deci- 
sion in  which  does  not  seem  to  be  very  clearly 
upheld  by  some  of  the  clauses  to  which  the 
learned  judge  refers. 

The  question  was  whether  an  insolvent 
applying  for  his  discharge  was  bound  to  mail 
notices  to  creditors  under  section  11 — the  sec- 
tion referring  to,  and  regulating  proceedure 
generally — or  whether  the  advertisement  for 
two  months  under  sub- section  6  of  section  9 
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was  sufficient  The  learned  judge  in  insol- 
vency held  that  it  was  necessary  to  send 
notices  by  mail ;  that  the  true  construction  of 
section  11  was,  that  in  cases  where  notices 
were  required  to  be  given  by  advertisement,  two 
weeks  notice  in  the  Official  Gaeette,  and  in 
one  newspaper,  would  in  all  cases  be  sufficient 
unless  the  act  specially  designated  the  nature 
of  the  notice^  in  which  cases  the  advertise- 
ment instead  of  being  for  two  weeks,  and  in  a 
paper  nearest  to  the  place  where  the  proceed- 
ings are  being  carried  on  would  be  for  the 
period  and  in  the  mode  so  designated;  but 
that  in  aU  cases  the  person  giving  the  notice, 
whether  for  two  weeks  or  for  the  period,  and 
in  the  manner  so  designated,  was  to  send 
notices  by  mail 

One  of  the  time-honoured  fictions  of  our 
law  is,  that  every  one  is  presumed  to  know  it ; 
and  another,  that  a  notice  in  the  Official 
Gazette  is  notice  to  all  the  world.  Our  Legis- 
lature in  framing  the  Insolvent  Adt  appear  to 
have  considered  that,  however  much  to  be 
venerated  for  its  antiquity,  such  a  mode  of  giving 
notice  was  of  little  practical  utility ;  and  that 
it  would  be  well,  therefore,  that  creditors 
should  have  actual  notice  ;  audit  is  submitted 
with  great  deference  to  the  opinion  of  the 
learned  Chief  Justice  who  reversed  the  decis- 
ion of  the  judge  below,  that  it  was  intended, 
under  the  Insolvent  Act,  that  creditors  should 
in  all  cases  receive  actual  notice  in  addition  to 
the  two  weeks  publication ;  and  that  in  certain: 
cases  the  publication  should  be  for  a  longer 
period. 

The  Chief  Justice  appears  to  have  fallen  into 
an  error  in  supposing  that  sub-section  2  of  sec- 
tion 2  requires  notice  to  be  sent  That  section 
assumes  that  the  notices  referred  to  in  section 
11  are  required,  but  further  provides  that  they 
shall  be  accompanied  with  a  list  of  creditors. 

But  if  the  construction  placed  upon  the 
11th  section  by  the  Chief  Justice  be  the  cor- 
rect, one,  it  follows :  that  although  that  sec- 
tion professes  to  regulaie  procedure  gener- 
allj/y  the  Legislature  have  strangely  omitted 
to  make  any  regulation  whatever  in  the  crses 
to  which  the  words  in  question  apply.  The 
Chief  Justice  thinks  the  meaning  of  those 
words  to  be  **  without  a  special  statement  of 
the  matter  to  which  such  notice  relates." 
Then  section  11 — ^not  applying  to  such  cases — 
for  what  period,  and  in  what  manner  are  such 
notices  to  be  advertised  ?  for  one  week,  and 
in  one  paper  ?  at  whose  discretion  is  it  to  be 
varied?  by  the  assignee  or  insolvent,  or  by 
application  to  the  judge  ?  Manifestly  it  was 
intended  to  secure  uniformity  in  procedure 
by  the  clause  in  question.  This  would  be 
attained  by  placing  this  construction  upon  it 
which  was  adopted  by  the  judge  below  and 
which  makes  the  whole  act  consistent  Such 
construction  moreover  secures  to  the  credi- 
tors, what,  in  my  humble  judgment^  the 
Legislature  intended  they  should  have,  viz., 
actual  notice  of  the  proceedings  which  were 
being  taken  to  wipe  out  their  claims. 

Yours,  Ac,        A  Barrister. 


[The  matters  above  referred  to  are  well  wor- 
thy of  discussion.  The  name  and  standing  of 
our  correspondent  lend  additional  weight  to  the 
views  he  puts  forward.  Thome  t.  Torrance 
no  doubt  nas  taken  many  by  surprise,  and,  it 
is  hoped,  will  be  reversed  in  app^l  The  case 
referred  to  by  our  correspondent  in  the  latter 
part  of  his  letter  is  doubtless  that  of  In  re 
Waddell^  which  our  readers  will  find  reported 
in  full  in  a  former  page  of  the  present  nam- 
ber. — Eds.  L.  J.] 
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SAW  LOGS  ADRIFT, 
One  of  the  oommonest  things  in  the  wftj  of 
accidents  in  this  ooantry,  whereby  a  loss  is 
entailed,  is,  next  to  accidents  bj  fire,  the 
breaking  loose  of  rafts  of  timber  and  saw  logs. 
The  dexterity  and  patience  used  in  recovering 
the  1(^  or  "  sticks,"  is  something  to  be  ad- 
mired, and  it  is  often  a  source  of  wonder  that 
more  are  not  lost  to  the  adTenturous  owner. 
But  when  a  raft  does  breaks' up,  or  a 
boom  breaks,  and  logs  are  drifted  hither  and 
thither,  many  of  them,  notwithstanding  the 
persevering  exertions  of  those  in  charge,  are 
never  found;  some  get  Into  stray  comers  and  are 
hidden  from  view,  others  are  picked  up  perhaps 
by  some  neighbouring  unscrupulous  lumber^ 
man,  whilst  many  are  cast  on  the  beach  and  ap- 
propriated by  persons  living  on  the  lake  shore ; 
with  these  latter  we  at  present  intend  to  have 
a  few  words,  our  attention  having  been  drawn 
to  the  subject  by  the  letter  of  a  oorrespondeot, 
which  is  hereafter  given.  We  may  mention 
here,  that  our  sympathies  are  much  more 
strongly  interested  towards  the  unfortunate 
lomberman,  (contrary  to  the  apparent  lean- 
ing of  our  correspondent,  or  rather  those  for 
whom  he  asks  the  question,)  than  to  the 
finder  of  the  logs  upon  whose  beach  they  hap- 
pen to  be  cast  But  this  by-the-bye — and 
now,  as  to  the  legal  position  of  the  finder, 
and  as  to  when  he  brings  himself  within  the 
range  of  the  criminal  law. 

It  is  kid  down  generally,  in  works  treating 
of  this  branch  of  the  law,  that  if  one  man  lose 
goods  and  another  find  them,  and  not  know- 
ing the  owner,  convert  them  to  his  own  use, 
this  is  said  to  be  no  larceny,  eren  although  he 
deny  the  finding  of  them  or  secrete  them. 


But  this  doctrine  must  be  taken  with  great 
limitation,  and  can  only  apply  when  the  finder, 
bond  fide  supposes  the  goods  to  have  been 
lost  or  abandoned  by  the  owner,  and  not  to  a 
case  where  he  makes  that  pretence  a  colour 
for  a  felonious  taking.  The  law  is  clearly 
otherwise  if  he  know  the  owner,  for  in  every 
case  where  there  is  a  mark  on  the  goods, 
whereby  the  owner  may  be. known,  and  the 
finder,  instead  of  restoring  the  property,  con- 
verts it  to  his  own  use,  such  conversion  is 
larceny. 

In  the  case  submitted,  the  question  would 
depend  mainly  on  the  facts,  whether  the 
owners  name  was  on  the  logs,  or  whether  they 
were  hauled  on  shore  with  a  felonious  intent, 
and  this  must  be  gathered  from  the  attendant 
circumstances.  The  mere  &ct  of  their  being 
hauled  on  shore  is  in  itself  no  eyidence  of  such 
intent,  for  that  might  be  the  means  of  enabling 
the  owner  eventually  to  sectire  them ;  and 
it  can  scarcely  be  said  that  such  an  act  on  the 
part  of  the  finder,  without  anything  further, 
such  for  example  as  cutting  them  up,  selling,  or 
even  concealing  them,  would  be  a  conversion 
of  the  logs  to  his  own  use,  and  a  conversion  is 
a  material  ingredient  in  the  crime  of  larceny. 

There  is,  howeyer,  an  enactment  which  must 
be  referred  to  on  this  pointy  and  that  is,  Con. 
Stat  C,  cap.  46,  sec.  48,  which  enacts  that— 

Whoever  wilfally  and  unlawfully  (with  the 
intention  to  aet  adrift)  unmoors,  by  catting  or 
otherwise,  any  timber,  masts,  apora,  staves,  oars 
handspikes,  plaaks,  boards,  saw  loga,  or  other 
description  of  huaber,  or  any  boat,  bateaa,  or 
scow,  or  wilfally  and  nalawfully  conceals  any 
article  or  thing  aforesaid  which,  having  been 
adrift  in  any  river  or  lake  in  this  Province,  is  so 
foond  adrift  or  cast  on  shore  in  any  part  of  sack 
river  or  lake,  or  any  of  them,  and  ia  saved,  or 
wilfally  and  anlawfidly  defieu^es  or  adds  any  mark 
or  namber  on  any  article  or  thifig  aforeaaid,  so 
saved,  or  makes  any  false  or  oounterfeit  mark 
thereon,  or  oidawfiilly  aids  or  assists  in  doing 
any  sadi  act  as  aforesaid,  or  reftises  to  deliver  up 
to  the  proper  owners  thereof,  or  person  ia  charge 
of  the  same  on  behalf  of  each  owner,  any  each 
article  or  thing,  ahaU  incur  a  penalty  not  exceed- 
ing four  hnndred  doUara,  nor  less  than  twenty 
dollars,  for  each  offence. 

Now  this  enactment  considerably  extends 
the  purview  of  the  law  in  favour  of  the  protec- 
tion of  the  lumberer,  and  very  properly  so, 
for  he  has  of  necessity  to  encounter  great 
natural  and  unavoidable  difficulties  in  taking 
his  goods  to  market    The  latter  part  of  the 


152— VoL  II.J 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[Ootobtf,  18«6- 


former  law  after  the  by-law  was  quashed,  be- 
fore the  suit  ooald  be  began,  Bhonld  not  be  need 
by  the  party  as  a  part  of  the  time  within  which 
his  written  notice  of  action  is  alee  te  be  eerred ; 
or  why  this  could  not  have  been  done  under  tne 
former  law,  if  the  act  14  end  16  Yictoria,  chap- 
ter 64,  could  haTC  been  extended  to  corporatiens 
in  other  respect?.  Requiring  a  party  to  wait 
one  month  before  he  shiUl  bring  his  action,  and 
to  giTe  a  month's  notice  in  writing  of  his  inten- 
tion to  bring  it,  does  not  necessarily  inyolTC  the 
less  of  two  months*  time,  but  really  means  no 
more  than  that  after  the  by-law  is  quashed 
the  party  injured  shall  net  bring  his  action 
until  he  he  has  given  one  month's  notice  in 
writing  of  his  intention  to  bring  it  The 
difficulty  whieh  has  been  stated  te  have  been 
in  the  way  in  applying  the  14  ^  16  Victoria, 
chapter  64,  to  municipal  corporations,  does  not 
in  this  respect  appear  to  me  to  hare  teatty 
existed. 

In  those  cases  in  which  the  by-law  is  not  ille- 
gal, but  in  which  the  corporation  have  acted  eo 
as  to  subject  them  to  an  action  while  fulfilling  a 
public  duty,  either  under  the  common  law  or 
imposed  upon  them  by  act  of  Parliament,  there 
can  be  no  special  reason  why  the  protection  of 
the  act,  ehapter  126,  should  not  be  equally  ex- 
tended te  the  body  corporate,  which  it  is  admit- 
ted is  applicable,  and  does  extend  to  their 
officers  and  agents  in  the  self-same  eases. 

The  great  purpose  of  the  statute  was,  and  is, 
te  giTe  protection  to  all  those  who  are  fuIfilUng 
9k  j^lic  dutjf,  that  is,  who  are  performing  acts 
which  they  are  bound  or  required  to  perform,  by 
reason  of  their  public  Amotions  or  character. 
They  are  permitted,  in  such  cases,  to  tender 
amends  for  their  wrongful  conduct  before  they 
are  sued  for  it  And  why  should  this  right,  if 
granted  at  all,  not  be  extended  to  corporations, 
as  well  as  to  their  officers  and  serrants  ?  If  there 
be  any  reason  for  making  any  distinction  in  such 
a  case,  probably  it  might  be  thought  the  corpora- 
tion was  entitled  to  greater  protection  than  their 
subordinates,  because  it  is  frequently,  though 
perhaps  not  uoiTersally,  that  it  is  the  officer  who 
is  alone  to  blame — the  corporation  being  held 
responsible  merely  as  the  principal,  according  to 
the  maxim,  *<  respondtat  tuperior ;"  and  because 
corporations  are  commonly  more  scTcrely 
amerced  by  juries  than  indi? iduals  are. 

This  act  of  parliament,  bowerer,  only  applies 
to  any  act  or  any  thing  done,  and  not  to  such 
omissions  as  are  referred  to  in  section  837  of  the 
Municipal  Act,  or  what  was  formerly  the  18  & 
14Tictoria,  chapter  16,  section  1  {Carr  t.  The 
Royal  Exchange  Company  ^  IB.  ft  8.  d66  ;)  and 
this  perhaps  is  an  answer  to  the  argument,  that 
in  order  to  extend  the  14  &  15  yiotoria,  chapter 
64,  to  municipal  corporations,  the  three  months* 
period  of  limitation  in  the  act  of  1860  must  be 
held  to  hare  been  repealed,  and  the  period  ex- 
tended to  six  months  by  the  act  of  1851  in  every 


The  result  of  my  consideration  is,  that  by  the 
express  terms  of  section  202  of  the  Municipal 
Statute,  where  any  act  which  gives  a  cause  of 
action,  has  been  done  under  an  illegal  by-law, 
order,  or  resolution,  no  action  can  be  brought 
against  the  corporation  **  until  one  month  has 
elapeed  after  the  by-law,  order,  or  resolution 
has  been  quashed,  nor  until  one  month's  notice 


in  writing  of  the  intention  to  bring  sucfa  aedoe 
has  been  given  to  the  corperaUon."  And  for  the 
reason  before  given,  I  think  the  Hmitaiion  of  six 
months  next  after  the  act  eonpluned  of  was 
oommitled,  mentioned  in  chapter  126,  dees  apply 
to  municipal  corporations.  That  by  the  express 
terms  of  section  887  the  limitation  of  proceedings 
against  the  corporation  for  not  keeping  roads 
and  highways  \n  repair,  is  three  months,  which 
section,  being  restricted  to  cases  of  noo-feasance 
is  not  within  the  provisions  of  statnte  126.  And 
that  in  all  other  cases  of  acts  done  not  under  &o 
illegal  by-law,  but  done  in  the  performance  of 
their  public  duty,  mwiieipal  corporations  are 
entitled  te  notice  of  action  vnder  chapter  126. 
before  they  can  be  rightiy  saed  in  like  manner 
and  to  the  same  extent  that  tiieir  officers  and 
servants  are ;  and  therefore  tliat  this  later  sta- 
tute extends  te  and  includes  municipal  corpo- 
rations. 

In  this  particular  case  the  declaration  shews 
the  defendants  had  assumed  this  road  ;  and  that 
they  afterwards  made,  formed,  graded,  and 
gravelled  it  In  the  performance  of  which  work 
this  cause  of  action  is  alleged  to  hsTe  arisen. 
This  is  the  power  which  they  have  under  sections 
889  and  840  of  the  present  act  The  (^edaration 
does  not  say  this  road  was  assomed  by  by-law,  but 
this  may  be  presumed  as  against  the  plaintiff. 
The  evidence  shews  that  the  defendants,  **in  the 
exercise  of  their  powers  and  duties  nnder  the 
Municipal  Acts,  built  a  gravel  read,**  Ac.,  and 
did  ttie  act  from  which  the  plaintiff  contends  he 
acquired  his  right  of  action.  These  acts  were 
done  in  the  year  1868,  and  the  action  was  not 
brought  until  the  year  1862. 

The  defendants  moved  for  a  nonsuit,  because 
no  notice  of  action  had  been  given,  and  because 
the  action  had  not  been  commenced  within  six 
months  from  the  act  committed  The  motion 
for  nonsuit  was  over-ruled,  and  the  plaintiff 
recovered  a  verdict  and  $100  damages.  The 
defendants  afterwards  moved  the  Court  of  Queen's 
Bench  for  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  the  verdict  should  not  be  set  aside, 
and  a  nonsuit  entered  pursuant  to  leave  reserved, 
which  the  court  refused  to  grant  ia  eonseqnence 
of  the  series  of  decisions  of  that  court  which 
were  adverse  to  the  defendants*  application. 

For  the  reasons  befbre  given,  I  think  the  bob- 
suit  should  have  been  ordered  to  be  entered;  and 
that  there  should  be  now  a  direction  that  the 
Court  of  Queen's  Bench  do  order  such  nensoit  tv 
be  entered,  upon  the  grounds  wMcb  were  tftkf  n 
at  the  trial. 

I  am  not  satisfied  that  the  plaintiff  can  m^iD- 
tain  an  action  for  the  cause  stated  in  Ihs  decUra- 
tion,  that  is,  for  the  defsndants  *' making  a  ditch 
for  about  two  chains  on  the  land  of  the  plaintiff. 
through  which  the  defbndants  caused  water  to 
flow  from  the  road  on  to  the  plaintiff's  land,"' 
because  section  828  of  the  Municipal  Act  pro> 
vides  that  **  every  council  shall  make  to  the 
owner  of  real  property  entered  ifpoa,  taken,  or 
uted  by  the  corporation  in  the  exercise  of  its 
powers,  in  respect  to  roads,  ftc,  due  compensa- 
tion for  any  damages  necessarily  resulting  from 
the  exercise  of  such  powers  beyond  any  advan- 
tage which  the  claimant  may  derive  from  the 
contemplated  work;  and  any  claim  for  such 
compensation,  if  not  mutually  agreed  upon,  shaU 
be  determined  by  arbitration/^ 
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TIm  oases  of  The  London  and  North  Wsttem 
Railway  Company  t.  Bradley,  16  Jar.  639; 
Cloikiar  ▼.  Web$ter,  12  C.  B.  N.  S.  790;  aod 
mauj  oth«n  of  the  same  nature  might  be  added, 
shew  thai  where  the  statate  confers  the  power 
to  do  the  act  complained  of,  and  directs  that 
eompensatioa  shall  be  awarded  in  a  partioolar 
manner,  the  special  mode  of  procuring  that 
compensation  most  be  pursued,  which  is  in  this 
case  bj  arbitration,  and  not  by  suit. 

If,  however,  the  defendants  have  done  their 
work  so  negligently  and  unakilfally,  that  by 
reason  thtreof  the  plaintiff  has  sustained  special 
damage,  be  may,  notwithstanding  the  statute, 
still  maintain  an  action  for  redress  in  respect  of 
the  special  damage  accruing  from  the  negligence. 
Lawrence  ▼.  The  Great  Northern  RaUway  Com- 
ply, 16  Q.  B.  648  ;  Imperial  Qae  and  Coke  Com- 
pony  T.  Broadbent,  5  Jur.  N.  8.  1819 ;  and 
many  other  cases  including  those  in  16  Jur. 
639,  and  12  C  B.  N.  8.  790,  before  cited.  And 
it  maj  be  that  the 'plaintiff  does  complain  of 
negligence  and  unskilfolness  on  the  part  of  the 
defendants  in  carrying  out  their  authorized 
works ;  for  he  states  that  the  defendants  left  the 
water  on  his  land  so  conveyed  there,  **  instead 
of  causing  the  same  to  flow  northerly  in  a  ditch 
along  the  west  side  of  the  road  to  a  natural 
water  course  situated  within  twenty  chains  north- 
ward of  the  cttlyert  liefore  mentioned,  as  it  was 
the  duty  of  the  defendants  to  have  done  in  the 
proper  and  lawful  construction  of  the  said  road." 

It  is  not  necessary,  however,  to  consider  this 
further,  as  it  was  not  raised  either  in  the  court 
below  or  in  this  court,  and  is  not  material  in  my 
view  of  the  case  on  the  other  points ;  but  I  feel 
it  right  to  call  attention  to  the  matter,  as  it  may 
jet  be  necessary  to  consider  it  in  some  other  case 
if  it  should  arise  for  adjudication. 

In  my  opinion  the  appeal  should  be  allowed, 
and  a  nonsuit  be  directed  to  be  entered  in  the 
court  below. 

MowAT,  V.  C,  concurred  in  the  conclusion  at 
which  the  Chief  Justice  of  the  Common  Pleas 
and  Mr.  Justice  Adam  Wilson  had  arrived. 

Per  Cvr.  —  Appeal  diemissed  with  costs. 
[Richards,  C.  J.,  ^.  Wilson,  J.,  and  Mowat,  Y. 
C,  dissenting] 


QUEEN'S  BENCH. 

{HeporUd  by  O.  Bosnioir,  Siq ,  Q.O.,  B^perter  %o flU  CbwH.) 

In  nm  Dohbrtt  and  The  Cobpobatioh  or  trb 

Township  of  Toronto. 

Cmmm  SshooU—Loan  hp  townsMp  to  toheol  seeUoth^.  8. 
ir.C^ch.9i,  Me.  85. 

A  towosbip  eorpanilm  paiwd  a  bj-Uw,  rsettiafr  that  by 
8«etiou  db  ci  the  (Jppar  G»aaiU  OommoD  School  Aet, 
aaihorlty  U  gtven  to  towDiibip  oouncUa  to  coU«ct  hj 
fpQc^al  rate  In  seboof  fectlona  tbat  had  baoome  iodebtad 
ti>  them  b7  loan,  aad  that  a  eartaln  aaotloD  had  bocrowad 
or  tfa9  naoMpaU^  '400,  doe  at  difleraQt  daya ;  and  anaot- 
Ini  Uwt  Ui«r«  should  be  letied  <n  tha  asotton  bj  the  eol- 
hwtor  of  the  manlefpality  the  ram  of  |S02^  to  meat  a 
etrtaln  portion  of  BaU  loan. 

TtM  bj-law  waa  qnaebad,  far,  (aoiong  other  ohjactlou,)  tha 
•tatiita  rafbrred  to  glree  do  each  aotborltiy ;  and  if  it  did, 
it  rpqnirea  provlfllon  to  be  made  for  larytng  tha  whole 
earn  borrowad. 

The  money  was  aaid  to  have  bean  lent  oat  of  tha  Clamr 
Rfwrra  fnnda  of  tha  townafalp,  and  2T  YIo.,  ch.  10,  was 
r«>«rrred  to  aa  anthorlstag  it,  bat  that  itatata  was  pannfl 
after  tha  loan. 

CQ.B.,I.T.,18M.] 
Robert  A.  Harrison^   during  last  Michaelmas 

Term  obtained  a  rule  nut,  calling  upon  the  cor«  I 


poration  of  the  township  of  Toronto  to  ehow  cause 
why  by-law  No.  185.  of  that  muDlcipality  should 
not  be  quashed  for  llUg;tHty,  with  costtd. 

The  by-law  was  in  the  t'ollowing  words:  — 
By  late  No.  185. 

To  levy  a  certain  sum  on  school -pection  No. 
11,  in  Toronto  township,  for  the  purpose  of  meet- 
ing a  certain  loan  made  to  that  corporation  on 
the  27th  December,  1862. 

Whereas  by  the  85th  clause  of  the  Consolidated 
Statutes  of  Upper  Canada,  chapter  64,  authority 
is  given  to  township  Councils  to  raise,  levy  and 
collect  by  special  rate  on  school  sections  that  have 
become  indebted  to  them  by  loan.  And  whereas 
school  section  No.  11  did  on  the  27th  of  Decem- 
ber, 1862,  by  resolution  bearing  date  the  27th 
of  December,  1862,  borrow  of  this  municipality 
the  sum  of  $400,  on  the  aboTC  condition,  bearing 
interest  at  the  rate  of  six  per  cent  per  annum. 
And  whereas  the  same  was  granted  in  two  sums 
of  $200  each,  one  duo  on  the  first  day  of  Janu- 
ary, 1865,  and  one  on  the  first  day  of  January, 
1866.  Wherefore  the  corporation  of  the  township 
of  Toronto  enacts,  that  there  be  raised,  levied, 
and  collected  from  the  ratable  property  of  school, 
section  No.  11,  in  this  towoBhip,  in  addition  to 
all  other  rates  and  assessments  for  the  current 
year,  the  sum  of  $262,  which  paid  sum  shall  be 
collected  by  the  collector  of  this  municipality, 
and  paid  oyer  to  the  treasurer,  to  meet  a  certain 
portion  of  said  loan  made  to  the  school-section 
No.  11,  on  the  27th  December,  1862,  amount- 
ing to  the  sum  of  $400  and  interest,  due  on  the 
first  day  of  January,  1866.  Passed  August  19th, 
1865. 

(Signed) 

Jambs  E.  Rutleob,  Town  Clerk, 
Samuel  Pbice,  Town  Reeve. 

On  the  application  afBdayits  were  filed  for  the 
purpose  of  shewing  the  illegality  of  the  pro- 
ceedings of  the  tmsiees  and  the  municipality 
anteeedent  to  the  passing  of  the  by*law,  but  as 
the  judgment  is  rested  upon  defects  in  the  by- 
law itself,  it  18  unnecessary  to  notice  such  olijeo- 
tions. 

The  ofcjeotioDS  made  to  the  by  law  were— 1st 
That  the  corporation  had  no  authority  to  lead 
the  moneys  of  the  township  to  the  shool-tmstees. 
2  That  section  85  of  the  U.  C.  Common  School 
Act  conferred  no  such  authority  as  that  recited 
in  the  by-law  ;  and  8,  If  it  did,  the  by-law  shonld 
hare  provided  for  levying  a  sum  sufficient  to 
pay  off  the  whole  of  the  principal  and  interest, 
and  not  merely  a  sum  to  cover  a  portion  of  the 
principal  and  interest. 

During  this  term  Jf.  C.  Cameron^  Q  0.,  shewed 
cause. 

Robert  A.  Hattieon  supported  the  rule. 

MoBBisoir,  J.y  delivered  the  judgment  of  the 
court. 

The  by-law  professes  on  its  face  to  havo  been 
passed  under  the  authority  of  85th  section  of 
tha  Common  School  Act,  ch.  64  Consol.  Statutes 
U.  G.  On  referring  to  that  section  it  enacts, 
that  a  township  council  may  grant  to  the  trus- 
tees of  any  school  section,  on  their  iipplioation» 
authority  to  borrow  any  sums  of  money  neces- 
sary for  the  purposes  above  mentioned  (in  sec. 
84),  in  respect  to  school  sites,  &o.,  and  in  that 
event  shall  cause  to  be  levied  in  each  year  upon 
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the  taxable  property  in  the  section,  a'niffielent 
sum  for  the  payment  of  the  interest  on  the  sna 
80  borrowed,  and  a  sum  sufficient  to  pay  off  tlie 
principal  within  ten  years. 

The  by-law  recites  this  clause  as  giving  the 
oouQcils  authority  to  levy  and  collect  by  special 
rate  in  school-sections  that  have  become  Indebted 
to  them  by  loan.  The  clanse  contains  no  snch 
authority,  and  one  can  hardly  understand  how 
auy  one  haying  the  statute  before  him  could  put 
such  a  construction  on  the  section. 

The  by-law  further  recites,  that  school-section 
No.  11  did,  on  the  20th  of  December,  1862,  bor- 
row of  the  municipality  the  sum  of  |400  on  th$ 
above  CO  idition.  What  is  meant  or  intended  by 
the  above  condition  we  cannot  make  out;  and 
after  stating  in  what  manner  the  9400  are  to  be 
repaid,  the  by-law  enacts  that  there  be  raised, 
Ac,  from  the  rateable  property  of  shool-section 
No.  11  the  sum  of  $262,  to  meet  a  certain  por- 
tion of  the  loan  made  on  the  27th  of  December, 
1862,  amounting  to  $400  and  interest  due  on 
the  first  of  January,  1 865.  What  certain  portion 
this  refers  to  does  not  appear,  or  for  what  amount 
of  principal  or  interest. 

On  the  face  of  the  by-law  no  authority  appears 
for  the  loan  made  by  the  municipality  in  1862  to 
the  school-section,  nor  was  any  authority  by 
sUtute  or  otherwise  cited  or  referred  to  in  the 
argument  authorising  any  such  loan.  It  does 
not  even  appear  by  the  by-law  that  it  was  a  loan 
for  any  school  purpose,  or  for  what  purpose  li 
was  made,  or  upon  whose  applioation. 

The  only  affidavit  filed  on  the  part  of  the  mu- 
nicipality is  that  of  Mr.  Parker,  the  now  deputy 
reeve  of  the  township,  who  states  that  he  was 
reeve  of  the  township  at  the  time  the  loan  of 
$400,  in  1862,  to  the  trustees  was  made,  and 
that  as  far  as  he  was  aware  he  had  no  knowledge 
that  there  was  any  difficulty  between  the  rate- 
payers of  the  section  and  the  school  tnuteee, 
although  subsequent  cireumstanoes  indicated 
that  one  of  the  council  might  have  known  that 
there  was.  How  or  under  what  ciremnstances 
the  loan  was  made  he  does  not  state,  although 
his  attention  must  have  been  drawn  to  the  affida- 
vits filed  on  the  application,  shewing  the  loan 
was  asked  for  on  the  personal  responsibility  of 
two  of  the  then  trustees,  and  granted  on  giving 
notes  of  hand,  signed  by  them,  for  the  amount. 

Mr.  Parker  fhrther  states,  that  the  loan  was 
made  to  the  trustees  out  of  the  Clergy  Reserve 
funds  of  the  township.  With  reference  to  this 
latter  statement,  it  was  mentioned  during  the 
argument  by  the  eounsel  for  the  municipality, 
that  the  corporation  had  authority  to  apply  the 
Clergy  Beserre  finds  for  educational  purposes, 
and  to  lend  such  funds  to  school-sections,  and  it 
was  argued  that  the  loan  in  questloa  being  made 
by  the  township  council  out  of  their  own  Clergy 
Reserve  funds  to  the  trustees,  such  a  proceeding 
was  in  effect  giving  to  the  trustees  authority  to 
borrow  the  amount  loaned  to  them  under  the 
provisions  of  the  86th  section  of  the  School  Act ; 
but  on  referring  to  the  stotute  27  Vic.,  ch.  17, 
which  gives  the  authority  to  township  councils 
to  loan  surplus  moneys  derived  from  the  Clergy 
Reserve  ftind  to  school- sections,  and  also  autho- 
rises trustees  to  borrow  such  moneys  for  pur- 
chasing school  sites,  &o.,  we  find  that  statute 
was  not  psssed  until  the  16th  of  October,  1868, 
while  the  loan  in  this  case  was  made  on  the  27th 


of  December,  1862,  near  a  yesr  before  the  pass- 
ing of  the  act,  and  eonaequently  not  under  the 
authority  of  that  aet 

As  to  the  third  objeetlon,  the  legislature  wisely 
enacted,  and  made  it  compulsory,  by  the  85th 
section  of  the  School  Act,  upon  township  coun- 
cils, in  the  event  of  their  granting  antbority  to 
school-sections  to  borrow  money  for  &ny  of  the 
purposes  referred  to,  that  the  township  eouneil 
should  also  provide  the  means  for  securing  re- 
payment of  the  amount  borrowed,  by  the  levyiag 
in  each  year  through  their  own  eoUeetor,  by  a 
special  rate  on  the  taxable  property  in  the  school- 
section,  sums  snffioient  to  pay  off  the  interest 
and  principal  within  ten  years.  In  the  present 
case  the  by-law  only  provides  for  the  levying  <4 
a  sum  to  pay  off  a  portion  of  the  principal  and 
interest,  and  no  provision  is  made  for  payment 
of  the  balance. 

Upon  theee  several  grounds  we  are  of  opinion 
the  by-law  should  be  quashed  with  coeta. 

Rule  absolute. 


Ih  KI  SpOTT     AlTD    THI    ConPO&ATIOV    OF    TBI 

Couimr  Of  PsTaBBonouoa. 

SteTB^r— <X  &  it:  a,  c*. 98,  ««t.  ««-C  &  CL  eJL  n,  SMS.  S»«9. 
Th*  floimtjr  oooiidl  pMwd  •  Iv-law  dlresttnir  a  township 


amnldiMUty  to  tory  and  ooltoot  from  the  i 
Uamd  lamtU  of  tho  township,  a  ovUda  nun  rvqnir^  to 
retmborie  the  ozpenMi  Ineamd  In  •  re-arrrej  of  the 
township.  OM,  Mux  tho  by-Uw  lUesal,  for  Xh»  stotata 
dlreets  thstsaeh  wpMioo  shall  bo  dsAnsy^  \s$  M^^t^ 
jirMsTt"  of  th«  lMi4s  Issiwd. 

SimlUe,  that  the  jarisdiction  to  pass  racfa  aby-Uiw  should  ip 
paar  on  tha  flus  of  It,  by  shewiag  a  snnroy  saeh  as  the 
•tatttts  ooaisBplataa. 

^iMi7«.  wbathar  Um  aot  aathprlsos  the  wmarwy  of  a  wbola 
townahlp. 

[Q.B.,K.T^18S&[ 

Roil,  4*  S9rriton  obtained  a  rule  during  Ia?t 
Hilary  term,  calling  on  the  defendants  to  shew 
cause  why  so  much  of  a  by-law,  No.  262,  of  the 
corporation  of  the  County  of  Peterboroogh. 
which  enacts  that  the  municipality  of  Smith  and 
Harvey  be  required  to  levy  and  collect  from  the 
patented  and  leased  lands  of  the  township  of 
Harvey  such  a  rate  as  will  produce  $254 1  5,  to 
reimburse  the  eipenses  of  the  re-survey  of  the 
township  of  Harvey,  should  not  be  quashed 
without  costs,  for  illegality,  on  several  grounds : 
among  others — 1.  That  the  Jurisdiction  or  power 
of  the  corporation  to  levy  or  direct  the  levy  of 
the  $2641*5,  is  not  shewn  on  the  face  of  the  by- 
law, in  this,  that  It  Is  not  shewn  that  each  a  sur- 
vey as  the  staiuto  contemplated  had  been  previ- 
ously made  as  the  statute  dlrecte ;  and  that  the 
survey  was  not  in  fact  one  such  as  the  stetnte 
contemplated.  2.  That  a  <fireotion  te  levy  the 
same  fti>m  the  patented  and  leased  lands  of  the 
township  of  Harvey,  and  not  ttom  the  resident 
landholders,  as  mentioned  in  seo.  6,  ch.  69,  Con- 
sol.  Stat  U.  C,  and  sec  68,  oh.  77,  Coosol. 
Stat  C,  or  the  proprietors,  as  mentioned  in  sec 
9  of  the  first  mentioned  stetnte,  and  seo.  61,  of 
the  last  mentioned  stetute,  is  bad. 

During  this  term  C.  S.  PatUrtom  shewed  caase, 
citing  Hodffton  v.  7%«  Munie^al  Council  of  York 
and  Peel,  18  U.  C.  Q  B.268;  l^lee  v.  rheMunid- 
poi  Council  of  Waterloo,  9  U.  C.  Q.  B.  572. 

Bobert  A,  ffarriton^  in  support  of  the  rnle* 
cited  Cooper  v.  Wellbanks,  14  U.  C.  C.  P.  364  ♦ 
Orierton  v.  The  Municipality  of  Ontario,  9  U.  C- 
Q.  B.  680  ;  Tanner  v.  BieeeU,  21  U.  C.  Q   B.  53a- 
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From  the  affidayits  filed  in  support  of  the  ap- 
plication and  the  copies  of  extracts  of  the 
mxnntes  of  the  council  of  the  County  of  Peter- 
boToagh  referred  to,  it  appeared  that  ou  the  25th 
of  March.  1863,  a  committee  of  the  council  re- 
eoBBieoded  that  the  townshipe  of  Burleigh  and 
Harrey  be  resurveyed  in  all  places  where  the  eld 
lines  could  not  be  found,  and  that  stone  monu- 
ments be  placed  on  the  govern  men  t  Hoes,  and 
that  a  memorial  be  sent  to  the  goTernmenfc  to 
appoint  John  Reid  and  Theodore  dementi  to 
make  such  re-survey  :  that  on  the  27th  of  March, 
1863,  the  county  council  memeriaHsed  the  govern- 
ment, r^preeenting  that  the  settlement  of  the 
townships  of  Harvey  and  Burleigh  had  been 
greatly  prevented  owing  to  the  uncertaifnty  which 
existed  regarding  the  lot  and  concession  Hoes, 
the  landmarks  of  the  old  surveys  having  in  a 
great  measure  been  obliterated.  And  tbey  pray- 
ed His  Excellency  the  Qovemor- General  to  cause 
a  re-snrvey  of  those  townships  to  be  made,  stating 
that  towsjds  the  expenses  of  the  survey  they 
were  prepared  to  contribute  in  the  proportion  of 
the  lands  patented  in  those  township? ;  and  they 
recommended  for  such  survey  the  appointment 
of  Meesrs.  Reid  and  Clementl,  provincial  sur- 
veyors. 

It  also  appeared  that  the  government,  through 
the  honourable  the  Commissioner  of  Crown 
Lands,  caused  the  township  of  Harvey  to  h% 
wholly  re-surveyed  by  the  surveyors,  or  one  of 
them,  above-named,  the  amount  of  remuneration 
being  first  settled  at  five  cents  an  acre,  being  the 
lowest  government  price,  and  which  was  agreed 
to  by  the  county  council  on  the  16tb  of  May, 
1863 ;  and  on  the  22nd  of  January.  Ib64,  a  reso- 
lation  was  adopted  by  the  council,  autboriziog 
the  warden  to  enter  into  an  agreement  with  Mr. 
Olemeoti  for  the  re-survey  of  tho  township  of 
Harvey,  and  to  pay  him  at  the  rate  of  five  cents 
per  acre  for  the  whole  area  of  laud  and  water — 
all  lakes  and  waters  to  be  properly  laid  out  on 
the  plan,  with  their  eontenu  in  seres;,  and  it  fur- 
ther appeared  that,  upon  the  oertificale  and 
order  vif  the  Comoiidsiooer  of  Crown  Landu,  the 
treasurer  of  the  county  paid  $2o4I.6  an  their 
proportion  of  the  expenses  incurred  in  perform- 
iog  such  re-survey. 

An  affidavit  of  the  treasurer  was  filed  on  shew- 
ing cause,  who  swore  that  in  order  that  the  sum 
of  $2541.6  might  be  levied  by  the  ooiporation  of 
the  united  tqwnahips  of  Smith  and  Harvey,  as 
well  as  to  inform  them  of  the  amount  necessary 
to  be  raised  and  IcTied  to  defray  and  pay  the 
expenses  of  the  re-survey,  that  part  of  the  by- 
law sought  to  be  quashed  was  pasised ;  and  that 
the  corporation  of  the  united  townships  did  there- 
upon pass  a  by-law  for  the  purpose  of  levying 
the  said  snm  of  money,  and  that  they  proceeded 
to  act  under  such  by-law«  and  that  before  this 
applicatiou  tbey  levied  and  collected  a  large  por- 
tion of  the  money,  but  had  not  yet  paid  the  same 
to  the  county  of  Peterborough. 

MoBRisoif,  J.,  delivered  the  judgment  of  the 
court. 

As  our  Judgment  proceeds  upon  the  ground  of 
the  second  objection  taken,  it  is  unnecessary  to 
decide  whether  the  first  objection  is  sustainable, 
tl though  it  is  probable,  upon  an  examination  of 
the  6th.  7tb,  8th,  and  9th  sections  of  ch.  03, 
Otosfil.  Stat  U.  C,  and  cnrrepponding  sections 
58.  59,  60,  and  sec.  61  of  ch   77,  Consol.  Stats. 


C,  which  are  word  for  word  the  same,  that  the 
by-law.  upon  the  ground  of  the*  first  objection, 
would  be  found  to  be  Illegal. 

As  to  the  second  objection,  assuming  the  county 
council  had  authority  to  pass  the  by-law  as 
to  a  re-survey  of  the  whole  township,  it  was 
contended  that  that  part  of  the  by-law  requiring 
the  amount  to  be  levied  and  collected  from  the 
patented  and  leased  lands  ot  the  township  of 
Harvey  is  illegal  and  defective,  and  we  are  of 
opinion  that  the  objection  is  well  taken. 

The  term  leated  lands  is  very  ambiguous.  No 
doubt  the  council  Intended  it  to  apply  to  lands 
leased  by  the  Crown.  The  sixth  section  referred 
to  enacts,  that  the  survey  shall  be  at  the  cost  of 
the  proprietors  of  the  lands  interested,  and  the 
ninth  section  refers  to  the  same  being  levied  on 
the  said  proprietors.  The  term  proprietor  we 
take  to  apply  to  and  Include  a  larger  class  of 
persons  than  owners  of  patented  and  leased 
lands.  The  by-law  should  have  followed  the 
words  of  the  statute.  Thus  restricting  the  levy- 
ing of  the  expenses  to  a  emaller  class  of  persons 
or  lands  than  those  mentioned  in  the  sUtute,  may 
exempt  many  persons  and  lands  from  paying  of . 
being  liable  to  a  share  of  the  expenses,  and 
thereby  oast  a  heavier  bordon  upon  the  other 
inhabitants  and  owners,  oontrary  to  the  provi- 
sions of  the  statutes. 

Upon  this  ground,  in  our  judgment,  that  por- 
tion of  the  by-law  moved  against  is  defective  and 
illegal,  and  ought  to  be  quashed. 

During  the  argument  it  appeared  to  me  that 
the  portion  of  the  by-law  objected  to  only 
amounted  to  a  mere  expreaaion  of  opinion  of  tho 
oouDty  council,  and  that  it  was  unnecessary  that 
this  court  t^hould  interfere ;  but,  on  considera- 
tion, permitting  the  by-law  to  remain  as  it  is, 
might  herenfter  give  rise  to  some  diflknity,  or  in 
some  way  efieot  or  create  a  liability  on  the  part 
of  the  municipality  of  Harvey ;  and  the  better 
course,  in  order  to  avoid  future  question,  is  to 
set  it  SMide. 

Rule  absolute  to  quash  so  muoh  of  the  by-law 
objected  to,  with  costs. 

Rule  absolute. 


COBBSSFOND£NCE. 


Intohmt  Act  4(f  1664. 

To  THE  EOXTOBS  OF  THB  LaW  JoUBMAL. 

Qentlbmen,— "  A  Barrister,"  in  your  last 
issue  raises  some  questions  under  the  Insol- 
vent Act  of  1864^  and  amongst  others  whether 
or  not  it  is  necessary  to  mail  a  notice  to  each 
creditor  on  an  application  by  an  insolvent  for 
his  discbarge,  and  refers  to  a  recent  decision 
on  the  question— doubtless  In  re  Waddelk  »8 
you  suggest 

The  same  quesUon  arose  in  my  practice.  I 
argued  that  it  was  not  necessary  to  mail  the 
notice,  and  the  learned  county  judge  sustained 
me.  I  am  still  firmly  of  the  opinion  that  the 
statute  does  not  require  it  My  reasons  are 
as  follows. 
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The  statute  is  divided  into  18  sections  or 
chapters,  each  one  (except  the  first  and  the 
last)  divided  into  several  sub-sections,  and 
having  a  descriptive  title,  as  "  Of  voluntary 
assignment,"  "  Of  dividends,"  Aa,  section  or 
chapter  11  being  "Of  procedure  generally." 

Under  this  clause,  sub-sec  1,  it  is  contended 
by  some  that  in  applications  under  section  or 
chapter  9,  treating  "Of  composition  and  dis- 
charge," it  is  necessary  to  address  notices  to 
all  creditors  and  representatives  of  foreign 
creditors  within  the  province.  I  contend  that 
it  being  for  procedure  generally,  docs  not 
affect  cases  which  are  particularly  provided 
for  elsewhere  in  the  statute.  Confining  this 
argument  to  notices  under  sub-sec  1  of  sec 
11,  and  referring  to  the  notices  mentioned  in 
the  act,  we  find  that  there  are  four  places  in 
the  statute  where  provisions  are  made  as  to 
how  notices  shall  be  given :  the  first  is  sub-sec 
18,  sec.  4 — the  assignee  may  sell  the  real 
estate  alter  advertisement  for  the  same  time, 
and  in  the  same  manner,  as  required  for  sales 
of  land  by  the  sheriff  Mark  en  pa$tant  that 
this  is  a  notice  "required  to  be  given  by 
advertisement" 

The  second  is  sec  8,  sec  7— notice  of 
appeal.  This  notice  is  to  be  served  on  the 
opposite  party. 

The  third  is  sub-sees.  6  and  10,  sec  9— an- 
other notice  required  to  be  given  by  adver- 
tisement; and  the  fourth  is  sub-sec  7,  sec  11, 
generally. 

Now  the  statute  is  positive  in  its  provisions 
in  each  one  of  these  sub-sections.  The  first 
one  reads  "but  only  after  advertisement 
thereof;"  &c  Can  it  be  contended  that  under 
sub-sec- 1,  sec  11,  it  is  necessary,  before  an 
assignee  can  make  a  legal  sale  and  conveyance 
of  the  insolvent  estate,  he  must  not  only 
advertise  the  lands  as  directed  in  sub-sec  18, 
sec.  4,  but  also  address  and  mail  notices,  &c., 
post  paid,  as  in  sec  11,  notwithstanding  that 
this  sub-sec  13  says  notice  shall  be  given  "in 
the  same  manner^'  as  sheriffs  give  notice  of 
sales  of  land?  Clearly  not  And  yet  if  the 
position  contended  for  by  Judge  Logie  is  cor- 
rect, it  must  go  that  far,  because  this  is  a 
notice  •*  herein  required  to  be  given  by  adver- 
tisement" 

The  second  is  not  a  notice  of  meeting  of 
creditors,  nor  is  it  a  notice  required  to  be 
given  by  advertisement  The  statute  in  that 
section  says  it  shall  be  served  upon  the  oppo- 
site party  and  upon  the  assignee — positive  and 


clear  enough,  but  not  more  so  than  the  other 
provisions. 

The  third  says,  "and  notice  shall  be  given 
by  advertisement  in,"  &c,  "  for  two  months, 
and  for  the  same  period  in,"  Ac  This  is  also 
positive  and  clear  enough.  Notice  of  the  ap- 
plication is  to  be  advertised  for  two  months 
as  directed.  And  upon  such  application,  t.«., 
the  application  of  which  notice,  as  dh-ected, 
has  been  given,  any  creditor  may  appear,  Ac 
If  no  other  general  provision  were  made  as  is 
made  in  the  fbarth  sub-sec  quoted,  there 
could  be  no  contention  that  it  was  necessar^r 
to  mul  notices. 

The  fourth  is  also  positive  and  clear:  "  shall 
be  so  given  by  publication  thereof,  &c,  and  in 
any  case,  &c.,  giving  such  notice  shall  also, 
&c  To  what,  then,  does  sub-sec  1  of  sec  11 
refer  ?  what  notices  does  it  provide  for.  Be- 
fore answering  this  I  will  give  my  construc- 
tion of  the  sub-section,  and  what  I  understand 
by  the  words  "  without  special  designation  of 
the  nature  of  such  notice"  (these  words  seem 
to  be  the  knot).  I  take  it  there  are  two  kinds 
or  classes  of  notices  referred  to  in  this  sub-sec. 
1st  Notices  of  meeting  of  creditors^  2nd. 
"All  other  notices  required  to  be  given  by 
advertisement,  without  special  designation  of 
the  nature  of  such  notice,"  i^,  this  sub-sec. 
in  the  first  place  does  specially  designate  the 
nature  of  the  notice,  viz.,  meetings  of  credi- 
tors. In  the  second  place,  it,  the  sub-sec, 
does  not  specially  designate  the  nature  of  the 
notice,  but  provides  for  all  other.  Other  than 
what?  That  meetings  of  creditors,  herein 
required  to  be  given  by  adterUsement,  with- 
out in  this  sub-sec.  designating  their  nature, 
as  in  the  other  kind  or  class,  the  nature  of 
which  is  meetings  of  creditors.  A  reference 
to  the  statute  will  I  think  answer  my  question 
and  sustain  my  construction. 

The  first  place  in  this  statute  where  a  notice 
is  spoken  of  as  being  required  is  sub-sec  1, 
sec.  2.  This  is  for  a  meeting  of  creditors,  and 
comes  under  the  first  class,  and  the  next 
sub-sec  says  each  notice  of  such  meeting  sent 
by  post  as  hereinafter  provided.  The  only 
provision  hereinafter  made  that  could  touch 
this  case  is  in  sub-sec  1,  sec  11. 

The  next  notice  is  sub-sec  8  of  sec  8.  This 
is  a  notice  to  be  given  by  advertisement,  and 
falls  under  the  second  dass.  There  is  cer« 
tainly  no  other  place  in  the  statute  providing 
for  the  manner  in  which  the  notice  shall  be 
given,  and  yet  it  is  clear  that  the  whole  of  sec 
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11,  sub-sec.  1  is  not  applicable,  foT  the  writ  is 
issued  and  placed  in  the  hands  of  the  sheriff, 
who  himself  knows  nothing  about  the  estate 
or  its  creditors,  by  one  who  only  knows  that 
he  is  a  creditor,  and  it  is  simply  impossible 
for  the  sheriff  to  mail  a  notice  of  this  meeting 
post  paid  to  each  creditor. 

The  third  pUce  is  sab-sec.  13  of  sec.  8,  and 
coraes  under  the  first  class,  bcin*;:  a  meeting  of 
creditors.  Here  again  the  only  provision  is  in 
sub-sec.  1,  sec.  11,  and  Mr.  Abbott,  the  author 
of  the  act,  in  his  book  edition  of  it,  p.  25,  snys 
in  reference  to  this  section  "  That  provision 
would,  however,  seem  inapplicable  to  this 
clause,  as  no  list  of  creditors  is  attainable  at 
this  stage  of  the  proceedings,  and  there  is  *  no 
assignee  or  person  *  calling  the  meeting.** 

The  fourth  is  in  sub-sec.  17  of  same  section, 
is  a  meeting  of  creditors;  and  again  sub-sec.  1 
of  sec  11  is  the  only  directing  clause  as  to 
how  notice  of  such  meeting  is  to  be  given. 

The  fifth  sub-sec.  8,  sec  4,  a  meeting  of 
creditors. 

The  sixth  is  sub-sec  18,  sec  4,  commented 
upon  above. 

The  seventh,  sub-sec  18  of  same  section,  a 
meeting  of  creditors. 

The  eighth,  sub-sec  11,  sec  5,  a  notice  to 
"  be  given  by  advertisement." 

The  ninth,  sub-sec  2,  sec  9,  another  notice 
"  required  to  be  given  by  advertisement." 

The  tenth,  sub-sec  6  and  10  of  dame  section, 
also  referred  to  above. 

The  eleventh,  sub-sec  1,  sec  10,  a  "  meet- 
ing of  creditors,"  notice  of  which  is  to  *'  be 
given  by  advertisement" 

And  the  twelfth  and  last  is  sub-sec  1  of 
seen. 

These  are  all  designated  or  described  where 
they  are  spoken  of  in  the  act,  either  as  notices 
of  meetings  of  creditors  or  as  notices  required 
to  be  given  by  advertisement,  and  I  have 
pointed  out  several  cases  in  which  It  is  im- 
possible to  perform  all  of  the  conditions  of 
sub-sec  1  of  sec  11,  and  in  no  other  place  is 
provision  made  for  the  vanhbb  in  which  such 
notice  shall  be  given.  If  then  the  clause  is 
inapplicable  to  some  of  the  cases  which  can 
only  come  under  "procedure  generally,"  a 
fortiori  it  is  inapplicable  where  positive  and 
specific  provisions  are  elsewhere  made  for  a 
particular  notice 

Now  as  to  sec  11,  sub-sec  I  itself.  Notice 
of  the  two  kinds  of  classes  shall  be  given  by 
publication  thereof  fob  two  wiiks  in,*'  Jbc 


'*And  in  any  case  the  assignee  or  person 
giving  such  notice  shall  also  address  notices 
thereupon,"  4bc  What  does  the  word  "also" 
mean  f  Clearly  that  in  addition  to  tieo  ueek$^ 
publication  there  must  be  a  mailing  of  notices 
post  paid;  but  not  in  addition  to  a  two 
months'  publication  specifically  and  complete- 
ly provided  for  elsewhere  The  language  of 
the  statute  evidently  contemplates  a  two 
months'  publication  without  notices  mailed, 
equivalent,  in  this  particular  case,  to  two 
weeks*  publication  witli  notice  mailed^  in 
general  cases. 

Again,  (Chief  Justice  Draper's  argument, 
and  a  conclusive  one  too),  sub-sec  1  of  sec 
11  provides  that  the  publication  in  the  local 
newspaper  shall  be  in  one  "  published  at  or 
near  the  place  where  the  proceedings  are  car- 
ried on.'*  Sub-sec  6  of  sec  9  selects  as  the 
local  newspaper  the  one  published  "in  or 
nearest  the  place  of  residence  of  the  insol- 
vent" Now  every  one  who  knows  anything 
about  the  practice  under  the  act  knows  that  it 
is  very  often  the  case  that  the  insolvent  lives 
in  one  county  and  the  proceedings  are  carried 
on  in  another.  Sometimes  he  lives  in  Lower 
Canada,  and  the  proceedings  are  carried  on  in 
the  western  part  of  Upper  Canada.  The  only 
possible  argument  that  can  be  advanced  to 
sustain  the  proposiiion  that,  on  an  application 
f  JT  a  discbarge  of  an  insolvent  it  is  necessary 
to  mail  a  notice  post  paid  to  each  creditor  is, 
that  notice  of  the  application  may  be  validly 
given  in  two  ways,  as  pointed  out  in  sub-sec 
6  of  sec  9,  or  as  in  sub-sec  1  of  sec  11.  But 
you  cannot  add  the  last  clause  of  sub-sec  1  of 
sec  11  to  sub-sec  6  of  sec  9  without  adding 
the  two  prior  clauses  (with  which  it  is  con- 
nected by  a  copulative  conjunction),  the  first 
of  which  is  that  publication  shall  be  for  two 
weeks,  and  the  second  is  that  such  publication 
must  be  in  the  local  newspaper  published  at 
or  ndlurest  to  the  place  where  the  proceedings 
are  bdng  carried  on.  Tou  must  take  all  or 
none. 

Another  question  likely  to  arise  under  the 
Act  is  this:  can  a  creditor  sue  and  recover 
Judgment  on  a  debt  contracted  and  due  before 
the  assignment  in  voluntary,  or  appointment 
of  the  ofQcial  assignee  in  compulsory  liquida- 
tion ;  or  to  put  it  thus,  in  an  action  on  a  promis- 
sory note  described  in  the  insolvents  schedule 
of  creditors  attached  to  his  deed  of  assignment, 
would  it  be  a  good  plea  before  discharge  to 
plead  the  assignment  or  appointment  under 
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the  Act?  I  contend  it  woulil^  and  form  my 
dpinion  from  the  statute  itself.  The  effect  of 
an  assignment,  or  the  appointment  of  an 
official  assignee,  is  declared  to  be,  "  to  convey 
and  Test  in  the  assignee  the  books  of  account 
of  the  insolvent,  all  vouchers,  accounts,  let- 
ters, and  other  papers  and  documents  relating 
to  his  business,  ftc..  which  he  has  or  may 
become  entitled  to  at  a/ny  time  before  hie 
dieeharge  under  the  Act,  excepting,^*  kc ;  sub- 
sec  7  of  sec  2,  and  sub-sec  22  of  sec  8;  and 
all  creditors  can  come  in  and  share  jvfo  rata 
in  the  insolvent's  estate  The  assignee  repre- 
sents the  (Creditors,  and  has  an  absolutie  right 
of  property  in,  as  well  as  a  right  of  possession 
of  all  the  insolvents  estate,  real  and  personal, 
wheresoever  situated,  excepting  only  such  as 
could  not  be  seized  under  execution.  This  is 
much  more  than  the  writ  of  execution  could 
do  for  the  creditor  in  the  case  of  a>S./a.,  that 
'Would  only  give  the  sheriff  a  right  of  posses- 
sion of,  with  a  lien  upon  certain  kinds  of  per- 
sonal or  real  estate  situate  in  his  bailiwick,  to 
be  sold  within  a  limited  period,  and  always  at 
a  sacrifice  If  the  creditor  is  not  entitled  to 
his  discbarge  be  will  always  remain  in  this 
way,  and  whenever  he  gets  a  cents  worth 
beyond  what  the  law  exempts  from  seizure 
under  execution  it  instantly  ceases  to  be  his 
and  vests  in  his  assignee — in  trust  for  the 
body  of  creditors.  The  assignee  has  got  to 
apply  for  his  discharge  after  notice,  and  it 
would  not  be  granted  until  after  all  the  assets 
were  converted  and  distributed,  and  until  the 
insolvent  gets  his  discharge.  The  practtoal 
effect  then  of  the  assignment  and  appointment 
is,  that  of  a  judgment  recovered^  not  of  an 
action  pending,  as  in  Baldwin  v.  Petermoif^ 
16  U.  C.  C.  P.  810.  The  assignee  in  his  own 
name  as  such  sues  for  the  recovery  of  debts 
due  to  the  insolvent,  •and  may  **  intervene  and 
represent  the  insolvent  in  all  suits  or  |rooeed- 
ings  by  or  against  him  which  are  pekdivo  at 
the  time  of  his  appointment  In  suits  or 
proceedings  commenced  against  the  insolvent 
aAer  the  insolvency  proceedings,  the  assignee 
cannot  intervene,  the  insolvent  has  no  means 
to  employ  a  professional  man  to  defend  liim ; 
and  no  matter  how  ux^ust  the  claim  may  be 
his  hands  are  tied,  he  must  submit,  and  when 
he  gets  his  discbarge  from  the  insolvent  court 
(the  e;cpenses  of  which  are  defrayed  by  the 
estate)  he  finds  a  judgment  against  him — ^a 
udgment  debt  contracted  c^fier  the  date  of 
his  assignment  staring  him  in  the  face — a 


judgment  founded  on  a  most  unjust  and  ill^ 
daim,  but  '*  intereet  reipubliceB  ut  eit  Jinit 
Utium^^  and  the  illegal  claim  is  merged  in 
the  legiil  judgment  obtained  t{fler  his  assign- 
ment in  bankruptcy. 

By  sub-sec  9  of  sec  5,  costs  incurred  in 
proceedings  against  an  insolvent  before  dae 
notice  of  an  assignment  or  writ  can  rank  upon 
the  estate,  such  costs  forming  a  debt  oontra^^ 
h^ore  insolvency  proceedings.  Costs  incurred 
after  due  notice  do  not  so  rank.  With  what 
constitutes  due  notice  I  have  nothing  to  do 
here,  the  statute  elsewhere  points  that  oat 
Now  the  Statute  of  Gloucester,  6  Edw.  1,  c 
1,  says,  that  the  plaintiff  in  all  actions  in 
which  he  recovers  damages  shall  also  recover 
against  the  defendant  his  costs  of  suit  If 
then  a  creditor  can  sue  and  obtain  judgment 
AFTER  these  proceedings  in  insolvency  the 
Stat  Gloucester  gives  him  full  costs  of  suit 

Again,  the  insolvent  is  only  dischaiged  from 
such  debts  as  are  proveable  against  his  estate 
and  existing  against  him  at  the  time  of  his 
assignment,  not  from  debts  contracted  after- 
wards. If,  then,  a  creditor  be  allowed  to  put 
his  claim  into  a  judgment  with  oosts,  the  origin- 
al cause,  transit  in  rem  judicata  n^  is  merged 
and  gone  forever.  If  one  creditor  can  do  this, 
all  can,  and  the  insolvent  would  find  that  his 
debts,  instead  of  being  erased  by  the  insol- 
vency proceedings,  have,  like  the  prophet's 
gourd,  during  the  long  night  of  his  commercial 
death,  most  wonderfully  increased  in  size,  and 
that  he  owes  twice  as  much  as  he  did  before. 

The  words  used  in  sub-sec  9,  sec  4,  tupra, 
giving  the  assignee  power  to  intervene  in  all 
proceedings  by  or  against  the  insolvent  which 
are  pending  at  the  time  of  his  appointment, 
of  themselves  shew  by  direct  inference  that  be 
cannot  be  sued  after  assignment  or  appoint- 
ment 

The  afgument-ttsed  against  me  is,  that  the 
iasolv^nt  may  never  get  his  discharge.  True, 
«B  exeotttion  debtor  may  nevit  get  his  paj. 
If  he  never  gets  his  discharge  his  assignee  will 
not,  and  whenever  he  gets  anything  his  as- 
signee owns  it  and  takes  for  the  creditors. 
Oould  an  exeoution  do  more  than  or  as  much 
as  this/ 

There  are  no  authorities  against  this  view. 
Baldwin  v.  Peterman  is  not,  as  I  hayesbewn. 
S^^encer  et  al  v.  Hewitt,  Law  Rep.  1  Ex.  123, 
is  onder  the  English  Bankruptcy  Act  I  hive 
not  Ae  English  Act,  but  from  the  reported 
cases  on  it  it  seems  entirely  different  from 
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onre,  and  from  the  ikot  of  Ihere  beiag  proTi- 
sions  in  it  for  «  iupeneadeai  of  the  cOimnis- 
sion,  makes  me  think  the  authority  is  not 
applicable. 

Toora,  ^e.,  SumaRma. 

October,  186«. 

^Audi  aUeram  partem.  The  profession 
doubtless  desire  to  see  as  mach  light  thrown 
upon  this  Act  as  possible.  We  gladly  there- 
fore open  oar  columns  to  a  free  discussion  of 
its  proTisions.  The  latter  question  which  our 
correspondent  refers  to  is,  he  tells  us,  now 
before  the  Coonty  Court  of  his  County  for 
adjudication.  We  shall  be  glad  to  hear  from 
him  again  when  it  is  dedded.  As  to  the 
argument  based  upon  the  fact  that  proceed- 
ings are  often  carried  on  in  another  county 
than  that  in  whidi  the  insolvent  resides,  see 
Editorial  remarks  on  p.  146 — fina.  L.  J.] 


Larceny  — -  Dr\ft   Umber  —  Fdomoue   con- 

^MfiUm  ly  finder. 
To  TBS  EoiToas  or  ms  Local  Couktb*  Gazetti. 
OKirrLCitBR, — Tour  answer  to  the  following 
would  much  oblige  and  doubtless  settle  a  rery 
Tezed  question : — 

We  lire  on  the  lake  shore ;  our  deeds  bound 
the  front  of  our  lots  '*  to  the  water's  edge, 
giving  access  to  the  beach  to  all  vessels,  boats, 
and  persons."  A  raft  of  saw  logs  breaks  up 
on  the  American  side,  and  the  logs  are  scattered 
all  along  the  beach  here.  Some  of  the  people 
hauled  up  a  few  on  clianoe;  of  the  owner  not 
looking  after  them — a  pine  log  is  a  prise  here, 
as  we  have  no  pineries  near  us.  The  owner, 
however,  sold  his  daim  to  other  parties,  who 
demanded  the  logs  without  shewing  any  autho- 
rity. One  or  two  reftwed  to  give  them  up 
without  sedng  it  They  were  summoned  be- 
fore a  magistrate,  but  thecase  was  settled  out 
of  court  by  tiie  parties  holding  the  Iqgs  buy- 
ing them.  The  magistnte  infoqned  the  par- 
ties there,  that  no  one  had  any  r%ht  to  take 
poflsession  of  anything,  even  on  their  own 
beach,  or  if  they  did,  they  were  liable  to  be 
imprisoned  for  doing  so. 

Will  yoo  have  the  kindness,  in  your  next 
issue,  to  ialbrm  us  if  such  is  the  law. 

Saw  Loos. 


[See  Editorial  remarksi  at  page  145.' 
L.  C,  G.] 
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BaiUffg  Feee. 

To  TriB  finiTORS  or  ths  L.  C.  Gazette. 

GbittlbmbiIv,— I  noticed  an  article  in  your 
September  Number,  headed  "Bailiffs'  and  their 
fees ;"  and  also  that  in  your  dosing  remarks 
you  invited  those  who  chose  to  do  so  to  give 
their  views  on  the  matter.  You  speak  of  the 
laige  number  of  suits  heretofore  in  the  Division 
Courts,  and  the  great  remuneration  formerly 
received  by  the  o£9cers  for  their  servkses.  I 
beg  to  differ  with  you  as  regards  this  assertion, 
they  received  the  same  fees  on  each  suit  then 
as  they  do  now,  but  there  were  more  suits 
and  consequently  more  to  do;  the  officers- 
made  more  money  but  they  had  to  earn  it ; 
you  will  remember  in  1867,  when  the  business 
of  Division  Courts  greatly  exceeded  anything 
before  or  since,  an  attempt  was  made  to  get 
the  tariff  altered,  the  fees  then  bei^g  regarded 
as  insuffident  for  the  services  rendered.  It  is 
not  the  fallbg  off  of  business  in  these  courts 
that  makes  the  officers  ask  for  a  revision  of 
the  tarifl^  but  the  desire  for  a  just  and  {air 
remuneration  for  the  services  performed,  in 
proportion  to  that  received  by  other  officers  of 
like  responsibility. 

In  this  country  Bailiffs  have  to  give  sureties 
for  from  $8,000  to  $10,000  before  they  can 
hold  the  situation.  I  would  ssk  any  intdli- 
gent  person  if  he  would  want  his  friends  to 
become  his  surety  for  so  Urge  an  amount 
unless  a  fair  remuneration  was  to  be  received 
from  the  office  f 

To  perform  aright  the  duUes  of  a  bailiff, 
tiiat  officer  should  have  a  pretty  fair  knowledge 
of  law,  otherwise  he  might  be  ruined,  even 
through  what  he  might  conceive  to  be  aprompt 
discharge  of  duty. 

I  can  assure  you  that  unless  some  alteration 
is  teade  in  the  tariff  such  men  as  now  fill  the 
situation  (and  the  miyority  of  these  I  believe 
do  thdr  Work  crediUbly),  wfll  not  continue 
to  hold  the  office,  and  the  position  will  be 
occupied  by  an  inferior  class  of  men.  True  it 
is,  persons  maybe  obtained  that  will  accept 
of  tihe  present  tariff  or  any  other  that  may  be 
adopted,  as  we  can  find  hungry  and  unscru- 
pulous office-seekers  always  ready  for  a  situa- 
tk)n ;  but  from  my  knowledge  of  the  duties 
of  a  bailiii;  it  is  not  every  person  seeking  the 
office,  or  even  those  who  could  give  the 
necessary  sureties,  that  should  fill  the  situa- 
tion. There  are  some  services  that  certainly 
bailiflb  should  be  remunerated  for,--. 
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Mrsty  you  object  to  the  fee  of  ten  cents  for 
each  case  called  in  open  courts  which  was 
intended  as  a  remuneration  for  court  days. 
Certainly  you  will  admit  they  sbould  be  paid 
for  those  services,  and  if  so,  how  ?  unless  by 
a  fee  on  each  suit ;  the  manner  proposed  is  in 
accordance  with  the  practice  of  the  Superior 
Courts,  and  I  believe  has  the  merit  of  being 
just  to  all  concerned.  If  you  take  the  average 
number  of  Division  Court  suits  throughout 
the  country  for  the  last  two  years,  you  will 
find  that  it  gives  about  ten  cases  to  each  court, 
this  would  allow  the  bailiff  $1  for  his  day's 
services,  which  no  reasonable  person  would 
object  to. 

Again,  as  regards  the  fee  on  executions 
returned  nulla  hona  ;  in  many  cases  plaintiffs 
order  executions  to  be  issued  to  find  out  the 
true  position  of  the  defendant,  as  they  are 
aware  that  under  the  present  tariff  it  costs 
them  nothing,  and  the  bailiff  must  do  so  at  his 
own  expense  and  trouble,  before  he  can  make 
his  return ;  therefore,  I  think  you  will  agree 
with  me,  that  every  oflScer  should  be  paid  for 
his  services,  and  if  so,  it  is  not  too  much. 
And  generally  we  ask  for  a  revision  of  the 
taring  as  it  is  not  in  proportion  to  sheriff',  or 
other  officers,  of  like  responsibility  and  capa- 
cities. 

If  Division  Court  officers  employ  their  spare 
hours  to  advantage,  should  that  prevent  them 
being  paid  for  their  services  as  officers  of  the 
court?  and,  if  so,  the  tariff  adopted  at  the 
meeting  of  bailiffs  in  June  last  would  be  quite 
reasonable,  in  proportion  to  all  other  tariffs 
of  fees  where  there  is  any  amount  of  respon- 
sibility. 

I  agree  with  your  remarks  regarding  the 
necessary  disbursements  bailiffs  are  required 
to  make,  and  for  which  they  are  allowed 
nothing  by  the  tariff;  which  prove  the  neces- 
sity of  some  alteration,  and  at  the  same  time 
how  unexpectedly  a  bailiff  may  get  into  trouble. 
You  will  see  in  the  proposed  tariff  when  a  fee 
is  asked  a  service  has  been  rendered  for  it 

Hoping  to  hear  from  others  more  capable 
of  writing  on  such  an  important  subject^ 
I  am  youys  respectfully, 

A  SUBSCfOBEB. 

Gait,  Oct.,  1866. 


««NoNs  so  Dbav  as  tbobs  wbo  Won't  Hbab." 
_Iq  the  Crown  Coart,  at  the  Leeds  Assisea,  oo 
Mooday,  a  maD  applied  to  be  exoased  f^om  serviog 
on  the  jary.  The  learned  Judge  {Mr.  Justice 
Montngtie  Smith)  aeked  him:    What  is  your 


reaeonf— Applicant:  Well,  I  am  rather  deafififa. 
— The  Judge  in  a  low  voice :  Oh,  deaf.  How  old 
are  you  T — Applicant :  Sixtj-two  —The  Jadgt  in 
the  same  low  voice :  And  yon  are  Tery  deaf  ?— 
Applicant:  Well,  I  cao't  hear  half  that  goes  on. 
— The  Jndge :  Why  yon  hear  better  than  1  do. 
But  if  you  are  sixty-  two  that  will  do.  Yon  shoold 
apply  to  the  overseer  to  have  your  name  taken 
off  the  list — Applicant:  I  did  not  know  that— 
The  old  man  was  then  sworn,  and  he  stated  that 
he  should  be  sixty-three  ntxt  birthday.— Tbe 
Judge :  How  do  you  know  that  yon  are  sixty4vo ! 
— Applicant :  Why,  my  lord— why— why,  mj 
lord,  from  being— from  being  bom,  my  lonl 
(laoghter). — The  Judge  :  Oh,  you  remember  th^f, 
do  you?  (renewed  laughter).  His  lordship  then 
told  the  applicant  he  was  excused. — Lav  Tma. 

MiaTAKBM  Idbmtitt. — A  ouriona  question  of 
identity  came  last  week  before  Mr.  Cooke  at  the 
Worship-street  police-office.  Charlotte  Amej. 
aged  thirty-one,  a  seamstress,  wae  charged  with 
stealing  Edward  Corderoy,  a  boy  of  four  years  of 
age.  Corderoy  had  been  placed  in  charge  of  b:9 
aunt,  a  Mrs.  Leader,  a  t^y-maker,  his  mother 
being  in  service,  and  had  been  abdncted  by  Mn 
Amey,  as  he  was  out  walking  with  one  of  Mr^ 
Leader's  workmen.  After  a  good  deal  of  troubie 
Mrs.  Amey*s  residence  was  discovered,  and  there 
little  Corderoy  was  found.  The  prisoner  protested 
to  the  magistrate  that  the  boy  was  hers,  eaj- 
ing  that  she  was  separated  from  her  hnsbaaJ, 
who  had  taken  her  child  away  from  her,  and  that 
she  had  recognized  him  the  moment  she  saw  bim. 
But  the  next  day  Samuel  Amey,  the  prisonerd 
husband,  appeared  in  court,  leading  in  his  hant 
a  boy  so  exactly  like  Edward  Corderoy  that  do 
person  present  oonld  see  any  difference  between 
the  two  children.  He  told  the  magistrate  that 
his  wife's  story  was  true,  that  he  had  quarrelled 
with  her,  left  her,  anJ  taken  her  child  away  with 
liim.  Mr.  Cooke  at  once  discharged  Charlotte 
Amey,  saying  that  the  extraordinary  likene>s 
between  the  two  children  fully  aecoanted  for  the 
mistake  she  had  made. — Law  Times, 

APPOINTMENTS    TO    OFFICE. 

OORONBBS. 

WII.LUM  MOBLB  BUtLBOaB,  of  (Mdiratff,  Ibtv^ 
K.D.,  to  be  aa  AModata  Ooronsr  for  th«  Ooonty  of  Simeoc. 
(Qaaetted  BepCembw  1, 1866.) 

▲DSUON  WOBTHINQTON,  XMiiilia»  ^^tJ^  ^  '^ 
AModate  Coroner  Ibr  tbe  United  Ooaatiee  of  Bonn  u» 
Btnee.   (Oaaatled  Beptember  1, 1866.) 

ROBERT  M.  BOY,  of  BdleHHe,  EkjuIt^  ir.D.,  to  be  u 
Aaeodate  Obroner  tir  the  Conn^  of  Habtiiiga.  (Oa»tte4 
BeptMBber  1,1866.) 

ALFRXD  LANBBB,  of  FnnkTnie,  Beouhv,  M.D.,  to  tK 
an  Aeeooiate  Oocoaer  fbr  the  United  (Xmatifli  of  Uedi  vd 
Orenillle.    (Gasetted  September  1, 1866.) 

NOTARIES  PUBUa 

PBTBR  CAMERON,  of  Toronto,  Beqtdre,  Barrbter*t.U». 
to  be  a  Notary  PnbUe  for  Upper  Canada.  (Oaaettcd 
September  1,1866.) 

WILLIAM  PBNN  BROWN,  of  the  VUUae  of  Kiniajdiiw. 
Eeqaira,  Atlomey-afe>Lav,  to bn  a  NotaryPablk fcr Vffet 
Cauada.    (Qaaetted  September  1, 1866.) 

7REDERI0K  JASPER  CHADWIOK,  of  the  Town  d 
Qoelpb,  Beqnlra,  to  be  a  Notary  Pablle  Ibr  Upper  Ouida. 
(Oasetted  Seplmber  1, 1866.) 

JAMBS  YOUNG,  of  Ourrylng  Piece.  Baqatfe,  to  ta  » 
Notary  PabUe  Ibr  Upper  Canada.    (Gaaatted  Sept  U|  19^) 
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DIARY   FOR  NOVEMBER. 


1.  Thvra..  JUl  aaMi. 

i.  gatuu.  ArticlM,  Ac.  to  b«  Mi  witb  Sacntary  Law  Soc 
4.  8CM....  Hard  Stmda]/  afUr  TrMty, 
W.  8DN....  %Wi  Sunday  oifta-  Trtnttg. 
14  Wed.».  Last  d«7  Ibr  lorTlea  fcr  Conoty  Court 
H  SON.^  2MA  Amdoy  c/ler  TrAitfy. 
1 ).  Hon....  Mlebaelmaa  Tarm  begins. 
23.  Friday.  F)ip«r  Day  QoaaD'a  Baneli.  N«w  Trial  Saj  OoB- 

mon  Plaaa. 
^.  Satv...  Paper  Day  OomoiOB  Fleaa.     Naw  Trial  Day 

QnM&*BB«noh.    Dadare  for  Coaoty  Oourt 
^.  gCN..~  Seifc  Swniay  vifUr  Trintiy. 
■yi.  M4ML...  Papar  Di^r  Qoaan'a  Banch.  Nav  Trial  Day  Oom- 

mon  KlMa. 
?.  Tofli.-.  Paper  Day  Oommon  Plaaa.     New  Trial  Day 

Qoaan**  Bench. 
2S.  \r«d....  Paper  Day  Qn«en'a  Ba&eh.     Naw  Trial  Day 

Common  Pleaa. 
29.  Thttra-  Paper  Day  Oommon  Plaaa. 
oij.  FtMay.  &.  Andnm.    Naw  Trial  Day  Qtowen  a  Banm. 
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MUNICIPAL  ELECTIONS. 

All  concerned  in  Municipal  matters  are  now 
brushing  up  their  stock  of  Municipal  lore  under 
the  old  Act,  and  comparing  the  provisions  of 
that  Act  with  the  present  one. 

It  is  to  be  remembered  in  the  first  place, 
that  so  much  of  the  present  Act  as  relates  to 
the  nominating  of  candidates,  and  the  passing 
of  by  laws  for  diTiding  municipalities  or  wards 
into  electoral  divisions,  became  law  on  the  first 
lay  of  this  month.  In  cities  and  other  popu- 
lous localities  this  is  of  great  importance,  as 
only  one  daj  (except  in  case  of  a  riot,  Ac.)  is 
hereafter  to  be  allowed  for  polling  votes,  and 
unless  more  than  one  polling  place  should  be 
provided,  it  might  be  impossible  to  poll  all 
the  votes,  and  in  anj  case  there  would  be 
niucb  greater  fear  of  voters  being  crowded  out 
and  of  riots  or  disturbances  occurring  than  if 
there  were  two  days. 

Section  278  gives  the  necessary  power  to 
the  Coundl  of  any  city  or  town  to  pass  by- 
Uws  for  dividing  the  wards  of  such  dty  or 
town  into  two  or  more  conT«Dient  diviaons 
for  establishing  polling  places ;  and  in  like 
manner  the  Councils  of  townships  and  Inoor- 
ponted  villages  may  divide  them  for  the  same 
purpose.  The  by-law  whieh  effects  this,  or 
a  distinct  by-law  for  sudi  purpose,  must  also 
app<Hnt  a  Returning  OflScer  fbr  each  division, 
and  the  exact  locality  where  the  nominations 
and  the  pollings  an  to  take  place,  must  also 


be  stated.  The  meeting  for  nominating  can. 
didateslis  to  be  held  both  in  cities,  towns, 
townships,  incorporated  vilhigeSi  and  police 
villages,  on  the  last  Monday  but  one  in 
December ;  and  the  Clerks  of  township  and 
village  municipalities  shall  preside  at  the 
meetings. 

This  is  sufficiently  plain,  so  far  as  the  last 
mentioned  municipalities  are  concerned,  as 
the  CUri  of  the  municipality  has  to  preside,, 
whether  it  is  divided  into  electoral  divisions 
or  not  But  how  is  it  in  cities  and  towns- 
in  which  the  wards  are  divided  into  electoral 
divisions  ? 

Section  101,  sub-sections  1  and  2,  which* 
refer  to  this,  are  as  follows : — 

1.  A  meeting  of  the  Electors  shall  take  place 
fur  the  nomination  of  candidates  for  the  offices  o£ 
Aldermen  in  cities  and  of  Conncillors  in  towns,  at 
noon  on  the  last  Monday  bnt  one  In  December, 
annnally,  in  each  ward  or  electoral  division  there- 
of, at  each  places  therein  as  shall  from  time  to 
time  be  fixed  by  By-laws  of  the  said  City  or  Town 
Councils. 

2.  The  Retuving  Offieer  for  each  ward  or  elec- 
toral division,  in  dties  and  towns,  or  in  his 
absence  the  Chairman  to  be  chosen  by  the  meet- 
ing, shall  preside,  and  the  Returning  Officer  shall 
give  at  least  six  days'  notice  oi  each  meeting. 

The  difference  in  these  provisions  will  be* 
seen  at  once,  and  the  Airther  questions  natu- 
rally arise  as  to  whether  a  nomination  of  each> 
candidate  in  each  electoral  division  is  neces- 
sary, or  whether  a  nomination  in  one  of  the- 
divisions  only  is  required  ?  and  if  the  latter  be- 
the  proper  course,  in  which  of  the  divisions  i» 
it  to  be  held,  and  which  of  the  Returning  Offi- 
cers is  to  preside  f  There  does  not  appear  to 
be  anything  in  the  Act  which  helps  one  to 
arrive  at  a  satis&ctory  conclusion  on  theso 
points.  On  the  one  hand  there  does  not  seem 
to  be  any  benefit  to  be  derived  firom  having 
two  nomiuAtiona  in  the  same  ward,  and  the 
reason  which  is  Tsry  prc^wrly  given  for  having 
two  polling  places  does  not  apply.  Such  a 
proceeding  would  be  quite  at  variance  with  all 
former  practice,  and  in  every  view  of  it  would 
appear  to  be  unneoessary  and  absurd  But 
again,  on  the  other  hand,  the  words  of  the  Act 
are  very  predae— ^  A  meeting,  Ac,  shall  take 
plaoe^  ftcL,  in  each  ward,  or  eUetorai  divitUn, 
(meaning,  it  is  presumed,  *in  electoral  divi- 
sions where  the  ward  has  been  so  divided ')  at 
■neh  places  therein,  &a,  (and)  the  Returning 
Officer  for  eaeh  ward,  or  electoral  dmeion^  Ssc^ 
shall  preside,*'  that  ia,  we  presumf^  preside  in 
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each  electoral  cMTision,  and  «ach  Returning 
Officer  cannot  preside  anlosi  there  is  a  meet- 
ing in  each  division. 

We  throw  together  th^e  obserrations  on 
this  point  for  the  benefit  of  those  whom  they 
may  concern.  Without  expressing  any  de- 
cided opinion,  it  is  thought  that  the  careful 
ones  will  provide  for  having  a  nomination 
meeting  in  each  ward;  this  at  least  would 
secure  the  safer  course.  Six  days*  notice  of 
the  meeting  is,  it  will  be  observed,  to  be  given 
by  the  Returning  Officer  in  all  cases. 

An  attentive  perusal  of  the  Act  discovers  a 
variety  of  difficulties  in  construction  and  inter- 
pretation which  we  shall  endeavour,  from  time 
to  time,  to  speak  of.  Some  of  them  have  refer- 
ence to  the  extent  of  the  427th  section,  where 
the  words  *'  qualification  of  electors  and  candi- 
dates are  used.*'  Are  they  to  be  understood  as 
speaking  merely  of  the  amount  of  the  personal 
property  required,  or  do  they  include  other 
matter  which  may  be  said  to  come  within 
them  in  a  more  general  sense^for  example : 
has  an  elector,  in  a  city  or  town,  paying  rates 
in  different  wards,  a  right  to  vote  in  each,  under 
section  78;  or  has  aperson  otherwise  qualified, 
but  who  has  not  paid  his  taxes  before  the  16th 
day  of  December  next  preceding  the  election, 
a  right  to  vote,  or  is  be  disquaUfled  under  sec- 
ttion  75,  as  amended  ?  But  we  must  leave  these 
matters  and  the  continuation  of  our  sketch  on 
ithe  proceedings  at  elections  for  a  future  article. 


JRETCRNS  OF  EXECUTIONS  BY 
BAILIFFS. 

It  has  been  suggested  that  it  would  be 
advisable  to  extend  the  time  within  which 
Division  Court  bailifib  miiit  make  returns  of 
writs  of  execution  placed  in  their  hands.  It 
is  argued  that  an  exteiiBioii  of  tiow  would 
enable  them  to  do  better  for  the  execution 
^creditor,  without,  ai  the  same  time,  tmneoes- 
flurily  presiAng  isr  hatMBiag  the  di^btor ;  sad 
that  the  time  now  aflowvd  is  too  short,  con- 
aidcring  the  obstacles  whioh  so  often  hinder 
buliffii  in  the  prompt  diMhirge  of  theh"  duties 
,in  the  premoMB. 

These aiguoMBti sora^  probity,  toaoertitn 
extent  founded  upon  experiflDoe ;  but  only  to 
alimited  extent,  so  flvaiw^  are  capable  of 
judging,;  and  HwovU  require  something  rery 
strong  to  indnoe  sny  one  who  tfilnks  npat  the 
matter  to  wish  for  a  cHaage  that  would  give 
4;rs»ter  latitode  to  offioars  in  this  respeot 


It  is  to  be  carefully  borne  in*  mind,  that 
Division  Courts  were  constituted  and  are  in- 
tended for  the  **  more  speed}-  recovery  of  nmAV. 
debts  ;'* — speedy,  not  only  in  the  process  < ' 
acyudication,  but  also  in  that  of  collection 
through  the  process  ai^d  by  the  officers  of  th. 
courts.  So  far  as  the  public  outside  are  con- 
cerned, oomplaints  are  oflen  made  that  ihes^ 
courts  do  not  suffidentiy  and  to  as  great  an 
extent  as  might  be  expected,  carry  out  the 
very  wise  and  proper  hitentions  of  those  who 
introduced  the  system.  These  complaints  do 
not  prove  much  certainly,  but  they  occasioo- 
ally  have  some  foundation  in  fact,  and  It  would 
be  unwise  to  lend  them  any  additional  force 
by  introducing  a  measure  which  wotdd  not 
we  think,  upon  the  whole,  answer  any  good 
purpose.  Would  not  the  effect  of  it  be  simply 
to  give  an  excuse  to  bailiffs  to  idle  over  tbeir 
duties  probably  to  the  loss  of  the  creditor  and 
without  any  compensating  advantage  to  the 
debtor  f  In  the  large  nu^ority  of  cases  it  will 
be  found  that  the  money  can  be  as  well  realised 
within  thnly  days  as  sixty.  If  it  is  right  and 
proper  that  a  debtor  should  have  further  time 
to  satisfy  the  execution,  he  can  obtain  it  from 
the  judge  upon  showing  suffident  grounds  on 
affidarit  But  it  is  the  judge  only  who  should 
have  this  discretionary  power,  and  it  is  con- 
trary to  public  policy  that  it  should  be  in  the 
power  of  a  purely  ministerial  officer,  svtch  as 
a  bailiff  is,  to  do  more  or  less  than  the  law 
directs  him  to  do. 

There  is  one  way,  and  only  one  way  in  whirb 
an  alteration  could  be  made,  (and  even  that, 
taking  into  consideration  the  simplicity  of  pro- 
cedure in  Dirision  Courts,  would  not  be  ia  I 
every  respect  advisable,)  and  that  is,  to  follow 
the  analogy  of  the  law  in  the  Superior  CourtSi 
which  enables  the  plaintiff,  after  a  certaiit 
period  and  upon  giving  notice,  to  "  rule'*  th<i 
sheriff  to  return  the  writ,  together  with  ihi$ 
money  that  have  been  made  upon  it  into  oourtf 
under  pain  of  being  guilty  of  contempt,  or 
such  other  penalty  as  might  be  devised. 


saxiSOTioNa 


TISSTIMONY  OF  DEFENDANTS  IN  CRIM^ 
INAL  PROSECUTIONS. 

BiiiQoa,  Ml,  Feb.  24th.  1866. 
Mt  Dxab  Stt|-*I  recttved  a  few  days  ago  i 
note  from  my  mend  Qovemor  Cony,  advisiD| 
me  that  you  were  desirous  of  ascertaining  th( 
practical  woridng  of  the  change  in  the  law  o( 
eridenoB,  reosvitiy  adopted  in  this  state,  bj 
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which  the  accused  in  criininal  triala  are,  at 
their  own  instance,  made  witnesses. 

The  opioions  of  individuals  en  this  sul^ect 
will  be  more  or  less  inHaenoed  by  their  pre- 
conceived views  as  to  the  wisdom  and  expe- 
diency of  the  proposed  change.  I  had  no 
doubt  that  the  interests  of  justice  required 
(hat  it  shonhl  be  made,  and,  so  far  as  I  had 
^x\y  influence,  freely  used  it  in  fitvor  of  its 
adoption.  Nothing  has  since  occurr^  to 
change  or  even  weaken  mj  previous  opinions. 
I  have  tried  criminal  cases  in  which  the  ao> 
cused  being  innocent,  owed  lus  honorable 
acquittal  In  no  slight  degree  to  his  own  testis 
moRy,  and  the  dear  and  firank  manner  in 
which  it  was  delivered.  In  one  case,  notwith- 
standing the  innocence  of  the  prisoner,  as  was 
subsequently  most  abundantly  established, 
and  notwitt^tanding  iiis  own  testimony,  the 
jury  found  htm  guilty.  So  being  guilt v, 
and  yet  testifying  to  his  own  innocence,  the 
jury  in  some  cases  have  justly  convicted,  and 
in  others  faave^ erroneously  acquitted  the  pri- 
soner. 

Bnt  erroneous  verdicts  will  occasionally  be 
rendered,  whether  the  accused  are  admitted 
to  testify  er  not,  as  loog  as  juries  shall  be 
compoaed  of  &llible  men.  No  rules  of  admis^ 
>ion  or  exclusion  of  evidence  can  be  estab- 
lished which  will  prevent  misdecision.  The 
results  may  not  vary  in  many  cases,  whether 
the  prisoner  is  received  or  rejected  as  a  wit- 
nesjs  but  in  all  trials  there  will  be  a  greater 
assurance  of  correct  decision,  and  a  greater 
confidecce  that  justice  has  been  done,  than 
where  evidence,  and  that  perhaps  of  the  great- 
est importance,  has  been  withheld. 

Bat  the  expediency  of  the  law  in  question 
cano^  be  detomined  by  the  results  of  parti- 
cular cases.  It  cannot  depend  on  the  opinions 
of  individuals.  It  must  rest  upon  the  general 
reasoning  applicable  to  the  sul^eet  All  judi- 
<rial  decisions  should  be  based  upon  evidence. 
All  the  evidence  attainable  and  needed  for  a 
full  anderstandineof  the  case  should  be  forth- 
coming, nniess  nie  evils  of  delar,  vexation, 
and  expense,  consequent  upon  its  procure- 
ment, ahoold  exceed  those  arising  from  possi- 
ble misdedsion. 

The  exelttsioB  of  evidence  is  ^e  exclusion 
of  the  means  of  correct  decision.  The  greater 
the  mass  of  evidence  excluded,  the  less  the 
chances  of  sueh  decision,  until,  if  all  evidence 
be  excluded,  resort  must  be  had  only  to  lot 

It  is  but  a  few  years  since  the  most  strenu- 
ous opposition  was  pade  to  those  changes  in 
the  law  of  evidence  by  which,  in  civil  cases, 
parties  and  those  interested  in  the  result  have 
become  admissible  witnesses.  Those  changes 
when  proposed,  struck  with  horror  that  class 
of  minds  whose  conservatism  consists  in  the 
love  of  abuses,  and  in  the  hatred  of  their  refor- 
mation ;  a  love  and  a  hatred  the  more  intense 
m  proportion  to  the  atrocity  of  the  abuses 
existing,  of  which  the  reform  was  attempted. 

These  dianges  have  been  made,  and  being 
made  have  received  the  general  approbation  <» 
the  entire  judicial  body  in  England ;  in  this 


country  with  har^v  an  exception.  Indeed, 
the  wonder  now  is  now  any  (Hie  ever  could 
expect  iustice  would  be  done  when  the  very 
material— ^a&u2ifiii  justitia — as  Lord  Bacon 
terms  it,  was  withheld  from  those  whose  duty 
it  was  to  decide. 

The  pnmriety  of  admitting  parties  being 
conceded,  the  question  naturally  occurs.  Why 
should  they  not  be  received  in  criminal  as  in 
civil  cases  f  The  object  in  all  trials  is  the 
same— the  ascertainment  of  the  truth.  The 
|;reater  the  evils  of  misdecision  in  criminal  than 
in  civil  cases,  the  greater  the  necessity  of 
resorting  to  all  available  sources  of  informa- 
tion for  the  purpose  of  averting  those  evils. 

The  truth  is  wanted  from  any  and  every 
bource.  The  prisoner  knows  it  The  law 
presumes  him  mnocent  If  regard  be  had  to 
the  legal  presumption  applicable  to  each  and 
every  prisoner,  he  should,  being  presumed 
innocent,  be  received  to  testify.  Being  inno- 
cent, he  would  not  resort  to  falsehood  to  estab- 
lish such  innocence.  Being  innocent,  and  no 
other  evidence  of  such  innocence  being  attain- 
able from  anv  source,  his  exclusion  is  the 
exclusion  of  ail  possible  means  on  his  part  of 
making  out  his  defence.  Being  innocent,  and 
other  proof  of  the  fact  attainable,  who  does 
not  perceive  the  importance  of  his  evidence  to 
explain  all  doubtful  circumstances,  so  that  be 
may  not  only  be  acquitted*  but  that  the  acquit- 
tal shall  leave  no  stain  benind. 

Of  all  exclusions,  that  of  a  man  presumed 
innocent  would  seem  to  be  the  most  mon- 
strous. Is  he  innocent,  and  shall  he  not  be 
heard  to  establish  his  own  innocence  ?  £very 
motive,  if  innocent,  is  averse  to  falsehood. 

Is  he  guiltv  f  His  guilt  is  not  proved.  It 
may  be  that  he  is,  hut  it  is  not  to  be  assumed 
in  advance,  and  the  assumption  made  the 
gro'jnd  of  exclusion — ^an  assumption  at  vari- 
ance with  lethal  presumptions. 

If  guilty,  and  he  is  a  witness  at  his  own 
instance,  the  direction  will  be  made  that  re- 
ceiving his  testimony  may  lead  to  perjury. 
But  the  essential  sin  of  peijury  is  the  false- 
hood uttered,  aggnivated  more  or  less  by  the 
occasion  of  its  uttsrance. 

The  prisoner  being  guilty  pleads  not  guilty. 
In  80  doing  he  utters  a  lie,  just  as  much  as 
when  he  makes  a  false  answer  as  to  any  other 
fact  about  which  he  is  interrogated.  The  pri- 
soner b^ig  a  witness  denies  in  detail  what 
bdbre  he  had  denied  in  the  gross.  In  the  one 
case,  it  is  a  lie  without,  in  the  other  it  is  a  lie 
with  circumstances.  It  is  idle  to  say  that  the 
£Usehood  in  its  generalitv  is  not  equally  a  lie 
as  when  it  is  compounded  of  many  particulars. 

True,  in  the  one  case  the  prisoner  is  under 
oath,  in  the  other  he  is  not  But  the  fidse- 
hood  is  the  essential  sin,  and  it  exists  as  much 
in  the  one  case  as  the  other.  The  superadded 
ceremony  may  affect  the  legal  but  it  cannot 
the  moral  charaoter  of  the  falsehood. 

The  obligation  to  utter  the  truth  is  of  univer- 
sal application.  Undoubtedly,  the  prisoner 
being  guilty  cannot  defend  without  the  utter- 
ance of  a  fie ;  but  if  he  cannot  it  may  be  a 
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Ttry  good  reason  why  he  should  not  make  the 
attempt,  but  a  very  poor  one  why  he  should 
lie.  No  one  who  would  not  deprive  a  prisoner 
of  the  right  of  self-defence,  even  by  uttering  a 
fkl»ehood  by  way  of  plea,  can  consistently 
object  to  giving  him  the  right  of  denying,  ex- 
plaining, or  qualifying  the  charge  as  a  witness. 
The  prisoner  guilty,  upon  examination  and 
cross-examination,  may  utter  the  truth.  If 
80,  Justice  is  done.  Tlie  great  object  of  judi- 
cial proceedings  is  accomplishment. 

Suppose  the  prisoner  answers  falsely,  it  by 
no  means  follows  that  his  false  answers  will 
be  credited.  But  the  possibility  of  false  testi- 
mony is  no  reason  for  exclusion.  To  exclude 
a  witness  because  he  may  lie,  is  to  exclude  all 
witnesses,  because  there  is  no  one  of  whom 
the  truth  can  be  predicated  with  assured  cer- 
tainty against  the  pressure  of  all  conceivable 
motives  acting  in  a  sinister  direction.  The 
exclusion  presupposes  guilt  which  the  law  does 
not  presume, — and  probable  perjury  to  sustain 
such  guilt— two  crimes :  one  committed  ;  the 
other  to  be  committed  by  the  very  person 
wliom  the  same  law  presumes  guilty  of  no 
crime  whatever. 

To  exclude  for  presumed  guilt  is  to  deter- 
mine in  advance  and  before  hearing,  and  ad- 
versely to  the  prisoner,  the  question  in  issue. 
It  is,  when  the  question  of  guilt  or  innocence 
is  on  trial,  to  exclude  for  euilt  before  guilt  is 
or  can  be  ascertained.  The  presumption  of 
innocence  logically  requires  the  admission  of 
the  innocent 

But  guilt  is  no  ground  of  exclusion.  The 
kw  admits  the  avowed  accomplice,  expecting 
a  pardon,  his  pardon  dependent  upon  the  deli- 
very of  inculpatory  evidence  against  the  pri- 
soner,, whose  innocence  is  a  presumption  of 
law.  Admitted  guilt  received  and  heard; 
pres umed  innocence  revised  a  hearing.  Crime 
then  constitutes  no  reason  for  the  exclusion 
•f  a  witness.  The  real  ground  of  exclunon  is 
that  he  is  a  party  to  the  record.  So  that  the 
participant  in  crime  is  heard,  while  the  pre- 
sumedly innocent  party  to  the  record  is  reject- 
ed, and  for  that  reason  alone.  But  the  mere 
fact  that  a  man^s  name  is  on  the  docket  of  a 
court,  is  no  very  good  reason  why  his  testi- 
mony, when  required  for  the  purposes  of  jus- 
tice, should  for  such  cause  be  rejected.  In 
civil  cases  it  has  been  deemed  insufficient; 
much  more  should  it  be  in  criminal  cases. 

So,  too,  the  law  looks  with  great  suspicion 
upon  hearsay  evidence.  In  the  case  of  hear- 
!Uiy,  whether  confessional  or  other,  there  are 
at  least  two,  and  there  may  be  more,  witnesses 
whose  conjoint  testimony,  original  or  reported, 
serves  as  the  foundation  of  judicial  decision. 
When  the  percipient  and  narrating  witness 
are  united  in  one  and  the  same  person,  if  he 
speak  the  truth  and  be  believed,  he  determines 
the  cause  In  hearsay  the  narrating  witness 
is  not  the  percipient  or  effective  witness :  he 
speaks  or  purports  to  speak  from  the  narration 
of  others,  and  those  others  are  the  efficient 
witnesses.  When  the  alleged  confessions  of  a 
prisoner  are  received,  the  efficient  testimony 


eanriitn  in  the  statements  thus  reported.  But 
these  confessions  may  have  been  misunder- 
stood in  whole  or  in  part  irom  inattentioiv 
misrecollected  from  foi^tfulness,  or  misre- 
ported  from  design.  They  may  be  indistinct 
and  incomplete,  embracing  but  a  portion  of 
the  truth ;  and  the  omissions  which  interroga- 
tion would  have  supplied,  may  produce  the 
sinister  effect  of  falsehood.  The  sanction  of 
an  oath  and  the  securities  to  trustworthiness, 
afforded  by  examination  and  cross-exami na- 
tion, are  wanting.  Yet  this  rery  evidence  thus 
seen  to  be  inferior  in  trustworthiness  is  receiv- 
ed, while  the  party  present  in  court  is  not  per- 
mitted to  correct  the  errors  of  the  narraticg^ 
witness,  whether  arising  from  inattent'on, 
misreoollection,  or  design,  nor  if  the  conies- 
sions  were  indistinct  or  incomplete  to  supplr 
the  deficiencies  arising  from  such  indistinct- 
ness or  incompleteness,  and  that  too  when 
under  oath  and  subject  to  ezamiDadon  sQti 
cross-examination. 

The  securities  against  testimonial  falsehood 
are  the  sanctions  of  religion,  examination  and 
cross-examination,  and  the  fear  of  temporal 
punishment  These  are  all  wanting  in  confes- 
sions, as  against  the  person  whose  eon/essi"f9 
are  offered  to  his  prejudice.  They  are  attain- 
able, and  attained  in  all  their  stru^h,  if  the 
prisoner  is  examined. 

The  result  is,  that  the  prisoner  u^uld  ht  ^ 
witness  in  hoth  cases.  In  the  one  case  with- 
out any  of  the  securities  for  testimonial  trust- 
worthiness, he  testifies  through  ike  lips  qfths 
narrating  witness  by  whom  his  eostjessieji^! 
utterances  are  reported.  In  the  other  case, 
when  his  testimony  would  be  delivered  under 
all  the  recognised  safeguards  against  falsehood 
it  is  rejected.  Without  any  securities  against 
falsehood,  incompleteness,  or  indistinctnes-s 
tiae  party  is  a  witness ;  with  ever3r  one  attain- 
able in  uieir  utmost  efficiency  he  is  excluded. 
Testimony  recognised  as  inftrior  in  every 
essential  of  trustworUitness  is  receiTed,  whi^e 
the  best  evidence — ^the  direct  statements  oi 
the  party  under  oath  and  subject  to  examina- 
tion and  cross-examination,  are  ngected. 

The  accused  may  lie,  and  the  jury  may  be 
deceived  thereby.  While  there  is  no  witne^:^ 
whose  statements  may  not  be  fidse,  so  tfaer* 
is  no  witness  to  whose  statements,  true  or 
false,  it  can  be  made  certain  in  advance  thAt 
the  just  d^^ree  of  credence  will  be  given  ly 
the  jury. 

But  what  is  the  danger  of  deception  f  The 
prisoner  is  a  witness  at  his  own  instance. 
Does  he  answer  evasively,  or,  being  cross- 
examined,  does  he  refuse  to  answer?  Silence 
may  be  equivalent  to  confession :  evasion  m- 
dicates  that  a  true  answer  would  endanger 
the  person  interrogated.  Is  the  witness  faisei 
in  all  his  statements  ?  Each  particular  ^ise- 
hood  endangers ;  the  more  numerous  the  false- 
hoods the  sreater  the  chance  of  detection  anJ 
disproof.  Is  the  answer  partly  true  and  partly 
false?  Each  truth  is  in  eternal  warfiffe  with 
the  accompanying  lie.  Truth  and  falsehood 
have  no  greater  fellowship  than  has  new  wine 
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trith  old  bottles.  The  truth  uttered  by  the 
vritness  imperils  the  lie.  Every  truth  he  utters 
endangers  himselfl  Every  truth  uttered  hj 
mother,  every  true  witness,  increaaes  his 
peril  The  refusal  to  answer,  the  evasive. 
ibe  false  answer,  the  not  less  siffnificant  and 
expressive  sUence,  are  each  and  all  circum- 
stances  of  no  slight  force  in  leading  the  minds 
Bf  those  who  are  called  upon  to  decide  to  a 
ri^ht  conclusion. 

The  jury  may,  undoubtedly,  place  too  great 
reliance  upon  the  testimony  of  the  prisoner, 
as  they  may  upon  that  of  any  other  witness. 
Tbev  are  deemed  competent  to  weigh  and 
compare  the  various  witnesses  for  and  against 
the  prisoner.  Are  they  any  the  less  compe- 
tent to  weigh  his?  Does  his  position  «dd  to 
his  credibility  ?  Are  the  circumstances  which 
rarroand  him  such  as  to  induce  undue  cre- 
dence? Competent  to  weigh  the  testimony  of 
parties  in  all  civil  cases,  does  that  competency 
Tanisb  when  the  prisoner  on  trial  is  called 
from  the  criminal  t>ar  to  the  witness  stand  f 
The  appearance  and  manner  of  the  prisoner, 
the  probability  of  his  statements,  whether 
contndictory  or  contradicted,  are  all  open  to 
the  coasideration  of  the  juiy,  and  they  are  as 
competent  to  form  a  correct  estimate  of  his 
testimony  as  of  any  other  witness. 

Hearing  cases  by  the  halves  is  but  a  bad 
vaj  of  getting  at  the  truth.  To  receive  the 
prosecutor  and  reject  the  prosecuted,  to  hear 
the  accuser  and  refuse  to  \^«Kt  the  accused, 
voald  undoubtedly  tend  much  to  facilitate 
4ecL^oB  and  relieve  the  judge  of  &ct,  of  the 
<iifficQlty  of  weighing  and  comparing  conflict- 
iog  testimony.  Still  greater  would  be  the 
rtlief  from  labor  and  responsibility  M  no  evi- 
dence was  heard,  and  resort  was  had  to  the 
aleatory  chances  of  the  dice.  This  aleatory 
mode  of  deciding  cases  seems  to  have  tickled 
the  fancy  ef  Rabelais,  according  ^to  whom 
Mr  Justice  Bbidleooosi  resorted  to  chance, 
"giving  out  sentence  in  favour  of  him  unto 
rbom  hath  befallen  the  best  chance  of  the 
^ce.''  But  it  is  hardly  worth  the  while  acco- 
ntely  to  adjust  and  carefully  to  determine  the 
Rlfttive  merits  of  trying  cases  by  halves,  and 
«f  deciding  them  by  t^  throwing  of  dice. 

In  mj  judgment,  the  interests  of  justice 
require  the  admission  of  the  party  alike  in 
criminal  as  in  civil  cases.  The  acquittal  of 
innocence  is  thereby  more  probable;  the  con- 
yiction  of  guilt  more  assured.  The  prisoner, 
if  innocent  will  regard  the  mivilege  of  testi- 
[jing  as  a  boon  justly  conceded.  If  guilty,  it 
is  optional  with  the  accused  to  testif^  or  not, 
»<i  he  cannot  oomplain  of  the  election  he  may 
^ke.  If  he  does  not  avail  himself  of  the 
privilege  of  explanation,  it  is  his  foult,  if  by 
^]^  own  act  he  has  placed  himself  in  such  a 
situation  that  he  prefers  anv  inferences  which 
^]l  be  drawn  from  his  refusal  to  testify,  to 
^^^  which  mu$i  be  drawn  from  his  testi- 
mony, if  delivered.  If  he  testifies,  and  truly, 
lastice  is  done.  If  fiilsely,  and  justice  is  done, 
Wever  much  he  may  complain,  the  public 
»ill  little  heed  his  re^retsL 


I  liave  hastily  called  your  attention  to  some 
of  the  considerations  beiarine  on  this  question. 
They  will  be  found  most  elaborately  examined 
in  the  masterly  work  of  Bentham  on  the  "  Law 
of  Evidence,**  where  the  reasoris  for  the  pro* 
posed  change  are  stated  with  a  cogency  of 
argumentation  unanswered  and  unanswerable. 
I  am,  with  great  consideration. 
Yours  most  truly, 

John  Appleton. 
John  Q.  Adams,  Esq., 

Hoyue  of  Rtprt9&ntatwet,  Sottan, 

Chairman  of  if te  Oommittee  ontKe  Jwliciajy. 

We  hove  received  the  foregoing  copy  of 
Chief  Justice  Appleton*s  letter,  upon  the  pro- 
priety of  admitting  defendants  in  criminal  cases 
to  give  testhnony,  on  Uieir  ovm  behalf,  if  they 
so  elect  The  letter  was  addressed  to  the 
Committee  on  the  Judiciary,  at  their  request, 
and  its  suggestions  adopted  by  them,  and 
reported  to  the  House  of  Representatives,  in 
the  form  of  a  bill,  which  is  expected  to  become 
a  law  of  the  Commonwealth  of  Massachusetts. 

The  suggestions  of  the  learned  Chief  Justice 
was  received  by  the  profession  with  great  inte- 
rest and  respect,  upon  all  subjects,  but  espe- 
cially in  regiurd  to  evidence,  which  he  has  made 
a  specialty  for  many  years.  The  author  is  an 
acknowledged  advocate  of  Law  Reform  in  the 
department  of  procedure  and  practice,  and  his 
thorough  and  conservative  manner  of  handling 
these  important  questions,  has  attracted  de- 
served attention  and  regard,  upon  both  sides 
of  the  AtUnttc.  His  able  letter  to  Mr.  Sum- 
ner, in  regard  to  the  Right  of  Equality  before 
the  Law,  for  all  raoes  and  classes  of  men,  was 
republished  in  the  London  Review  of  Juris- 
prudence, the  leading  law  periodical  in  the 
British  Empire :  and  many  of  his  other  arti- 
cles have  attracted  more  attention  in  Europe 
than  those  of  almost  any  other  American  law 
writer.  We  have  thought,  therefore,  that  we 
could  not  do  the  profession  a  more  essential 
service,  than  by  reproducing  this  letter  in  our 
own  pages. — American  Law  RegiHer, 


DELINQUENT  JURORS. 
In  the  month  of  July,  1865,*  in  commenting 
on  the  laxity  of  the  attendance  of  jurors  in 
London  and  Middlesex,  we  referred  to  an 
agency  existing  in  London  for  the  purpose  of 
protecting  jurymen  from  the  penalty  of  non- 
attendance.  Upon  payment  of  a  guinea  the 
juryman  is  guaranteed  against  any  penalty  the 
Court  which  he  is  summoned  to  attend  may 
impose  upon  hiuL  That  the  agency  now  exists 
we  are  well  aware,  and  it  will  be  for  the 
benefit  of  jurors,  and  greatly  to  the  interest 
of  the  admmistration  of  justice,  that  it  should 
be  broken  up.  How  any  profit  could  be  made 
out  of  a  transaction  which  consists  in  receiving 
a  guinea  and  undertaking  a  risk  of  ten  pounds, 
was  more  than  we  were  able  to  determine, 
but  some  little  light  is  thrown  upon  the  matter 
by  a  recent  case  which  was  heard  at  the 
Guildhall  on  the  10th  instant 

«  9  So).  jMur.  S22. 
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One  Charles  Mayhew  was  brought  up  in 
costody  before  Alderman  Abbis  on  a  charge 
of  perjury,  in  making  a  false  attdarit  to  pro- 
cure the  remission  of  a  fine  Imposed  by  the 
Lord  Mayor^s  Court  on  a  juryman  who  had 
failed  to  attend  a  summons  to  serve  on  a  jury 
at  that  Court  The  affidavit  was  to  the  effect 
that  the  jurof  had  not  received  the  summons 
as  he  was  out  of  town,  and  did  not  return  in 
time  to  attend.  Hayhew's  object  in  making 
the  affidavit,  which  might,  we  apprehend,  with 
greater  propriety,  have  been  made  by  the 
juror  himself,  does  not  very  clearly  ^>pear  al- 
though a  letter  from  the  prisoner  to  Mr. 
Brandon  was  read  at  the  hearing  referred  td, 
in  which  he  stated  that  the  variaoce  m  the 
facts  was  owing  to  a  mistake.  It  might,  how^ 
ever,  bo  of  swvioe  in  interpreting  this  point, 
if  it  could  be  ascertained  distinotly  what  rela- 
tions existed  between  Mayhew  and  the  jury* 
man  which  caused  the  furyman's  summons  to 
be  sent  to  Mayhew.  Why,  again,  did  the 
latter  pay  the  fees  for  the  affidavit  out  of  his 
own  pocket,  if,  as  he  declares,  he  *^got  nething 
by  itr*  Would  he  have  p*id  the  fine  a)s9 
had  it  not  been  remitted  f  It  is  to  be  hoped 
the  City  Solicitor  will  procure  suffioient  evi- 
dence to  sift  this  case  to  the  very  bottom,  and 
should  it  aftervrards  turn  out  that  the  agency 
we  have  alluded  to  procures  thd  remissien  of 
fines  on  jurymen  by  such  means  as  are  <^arged 
against  Mr.  Mayhew,  it  will  be  tome  satii&o- 
tion  that  the  trouble  he  has  brought  himself 
into  will  be  the  means  of  etposing  a  practictl 
fraud  upon  the  adnunistration  of  justice. 
Whether  those  who  pay  a  guinea  to  escape 
the  performanee  of  a  plain  duty  are  punishable 
we  shall  not  now  attempt  to  discuss.  The 
result  of  their  doing  so  is  obviously  to  oast 
upon  others  the  bnrden  of  a  duty  they  are  not 
entitled  to  do  by  proxy.  When  complaints 
are  made  by  the  judges  that  jurymen  fiul  to 
attend,  and  when  complainta  are  made  by 
jurymen  that  man^are  continually  summoned 
while  others  invanably  escape,  some  ezplana^ 
tion  of  the  phenomenon  may  perhaps  be  found 
in  the  fact  that  for  the  payment  of  a  guinea  an- 
nually a  juryman  may  neglect  to  attend  any 
summons  to  serve,  and  may  remain  in  his  own 
country  house  without  fear  of  being  lined. — 
Solicitors'  Journal, 


CURIOSITIES  OF  TESTATION. 

•*  Let's  dUMM  cxMQton  and  Ulk  of  Willn.'* 

Kino  Rvharill.    Act.  fti.  Me,  S. 

Some  who,  in  life,  would  not  have  given  a 
cup  of  water  to  a  beggar,  by  their  will;,  leave 
enormous  sums  to  charities,  to  secure  for  them- 
selves a  kind  of  posthumous  admiration. 
Others  allow  not  their  resentments  to  sleep 
with  them  in  the  grave,  but  leave  behind  diem 
wills  which  excite  the  bitterest  feelings  and  ani- 
mosities among  their  surviving  relatives.  Some 
wills  are  remarkable  for  their  conciseness  and 
perspicuity;  others  for  their  unprecedented 
shapes  and  curious  contents.  One  man  ()ro- 
▼ides  for  a  college,  another  for  a  cat ;  one  gives 


a  legacy  to  provide  bread  and  herrmg  for  the 
poor  in  Lent,  ahd  kid  gfoves  to  the  minister; 
while  others  provide  for  bull-b*Tthig,  the  wel- 
hfe  of  maid  servants,  and  the  prcnootion  of 
mitHmonv.  John  Hodge  has  kept  his  name 
out  of  oblivion  by  giving  twenty  sfaillins^  a 
year  to  «  pooc  i^o  to  go  abaat  the  parish 
church  of  'nysall  durbg  sermon-time,  to  keep 
people  awake  «Ad  dogs  out  of  dmrrch. 

Henry  Green,  of  Melbourne,  DerbT.-hirt, 
gave  his  property  for  providing  green  waist- 
coats for  four  poor  women  every  year,  such 
waistcoats  to  be  lined  with  green  galloon  laccL 

In  the  same  nelriibourhood,  and  inspired  bj 
a  snnilar  feeling,  Thomas  Gray,  provided  gnr 
waistcoMs  and  gray  coats. 

John  Nicholson,  stationer,  of  LondoD.  was 
so  attached  to  his  ihmily  mane,  that  the  hulk 
of  his  property  was  given  in  diarity  for  tht^ 
support  and  maintainanoe  of  suoh  poorperson^ 
in  Kiigland,  aa  should  appear  to  be  of  the  niiii» 
of  Nicholson. 

David  Marinett,  of  Calontta,  while  pMr^t 
dfa^ctions  to  his  executor,  says  :-^^^  As  to  this 
fulsome  enreasB,  having  already  aecn  enough 
of  wordly  pomp,  I  desire  nolhiAg  tektive  to  it 
be  done,  only  its  being  stowed  nwi^  io  mr 
old  green  chesty  to  save  expenseft.**  He  then 
beoueathed  to  one  man  all  the  debts  he  owed,, 
and  to  another  his  sinosrity. 

A  Lancashire  gentleman,  in  the  last  centuryj 
having  given  his  body  to  the  Worms  of  the 
ihmily  vault,  bequeathed  an  oonoe  of  modesty 
to  the  authors  of  the  London  Journal  and 
Firee  Briton,  giting  as  his  reasons  ibr  the 
smAllness  of  the  legacy,  that  he  was  ''eooTincea 
that  an  ounce  win  be  found  more  than  thej'Il 
ever  make  use  of.** 

Another  testator,  after  having  stated  at; 
great  length  in  his  will  the  number  of  obiiga 
tions  he  was  under,  bequeathed  to  his  ben^ 
fkctor  ten  thousand  ~  here  the  leaf  turned  orer. 
and  the  legatee,  turning  to  the  other  side, 
found  the  legacy  was  ten  thousand  thanks. 

A  testitor  who  evidently  intended  to  thmit 
his  relations  and  be  a  benefactor  to  the  law- 
yers, gave  to  certain  persons  ^as  many  .icirs 
of  land  as  shall  be  found  equal  to  the  area  in*, 
closed  by  the  centre  of  oscillation  of  the  earth 
in  a  revolution  round  the  sun,  supposing  tM 
mean  distance  of  the  sun  twenty -one  tbou»ii^ 
six  hundred,  semi-diameters  of  the  earth  in~ 
it" 

An  uncle  left  in  his  will  eleven  silver  spii 
to  his  nephew,  adding,  *^  If  I  have  not  lef^  t1 
doietii  h«  knows  the  reason.**    The  feet  ^ 
the  nephew  had,  some  little  time  before,  stole^ 
the  twelfth  spoon  from  his  rektive. 

Sh*  Joseph  Jekyll  left  his  fortune  to  par  tbj 
tiMional  debt  When  Lord  Mansfield  heiil 
of  this,  he  said:— ^' Sir  Joseph  was  a  rej; 
good  man  and  a  good  lawyer,  nut  his  bequotf 
was  a  very  foolish  one ;  he  might  as  well  haff 
attempted  to  stop  the  middle  arch  of  Blacfc 
(riars  Bridge  with  his  full  bottomed  wigT 
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MAQISTBATES.  HITiriCIPAL, 
INSOI.VBNCY,  A  SCHOOL  LAW 


NOTES  OF  NEW  DSCISIOKS  AND  LEADING 
CASES. 

TufPB&A5C8  AOTOV  1864— .28*Vio.,  oh.  2S— 
Effect  or — Actioh  ao^jubt  J.  P.— Qdabbim 
oosTiCTfos— C.  S.  U.  C.  OH.  126»  SKOS.  8,  17-* 
PBOor  or  CoNVioTxoii. — *'  The  Tempemnce  Aot 
of  1664/'  and  the  28  Vio.,  oh.  22,  for  the  punish* 
ment  of  pereeoa  stUing  Hqqor  wUhoai  Uoense, 
are  intended  to  stand  together.  The  flrtt  ie 
limited  to  muDieipalitiee  where  a  Temperance 
By-law  ie  in  foroe.  and  eaepends  the  aeoond  there 
dartag  the  eontioaaoee  of  eneh  hy-law,  leaiing 
it  to  apply  elsewhere  in  U.  C. 

Therefore  where  defendant  eitciag  alone  at  a 
magistrate  eonvieted  the  plaintiff  for  selling  liqvor 
wichoot  a  lieense  in  a  township  where  sooh  a  by- 
law was  in  operation,  Beld^  thst  he  who  liable  in 
trespass,  for  the  Temperanoe  AotgiTesJarisdic- 
tioD  only  to  two  Jostiees. 

lUld,  also,  however,  that  theoontietion,  thoagh 
void,  moat  be  quashed,  nnder  Oaaeol.  Stat.  U.  C. 
eh.  126,  see.  8.  before  each  action  would  lie. 

The  warrant  of  commitment  directed  the  plain* 
titr  to  bo  kept  at  hard  labor  which  the  Tempo* 
r»iDco  Act  does  not  authorize.  The  turnkey 
swore  that  the  plaintiff  '*  did  no  bard  work  in 
gaol.*'  liM,  not  auifioientto  negative  that  he 
was  pat  to  some  compulsory  work,  so  as  to  bring 
defendant  within  see.  17  of  the  last  mentioned 
act. 

Sfmble,  that  a  convietion  returned  under  the 
statnte  of  the  Quarter  Sessions  and  filed  by  the 
Clerk  of  the  Peace,  becomes  a  record  of  the 
court,  and  may  be  proved  by  a  certified  copy.— 
GraAam  ▼.  Mc Arthur,  26  U.  C.  Q  B.  478. 

AcnoH  AOAiHST  J.  p. — NoTxcn  of  actiof — 
Pmoor  orQUASHiNO  ooiincnoit.— Whereamagit- 
traie  aets  clearly  In  excess  of  or  without  Jnris* 
diction,  he  ia  nevertheless  entitled  to  notice  of 
action,  anless  the  bona  fidet  of  his  conduct  be 
disproved,  but  the  plaintiff  may  require  that 
question  to  be  left  to  the  Jury,  and  if  they  find 
that  he  did  aot  honestly  believe  he  was  acting  as 
a  magistrate  he  has  no  claim  to  notice. 

A  notice  deecribtng  the  plaintiff's  place  of 
abode  aa  **  of  the  township  of  GarrafVaza,  in  the 
county  of  Wellington,  labourer,"  without  giving 
the  lot  and  eooeeesion,  hM,  snffieient. 

To  prove  the  quashing  of  a  conviction  on  ap- 
peal to  the  Quarter  Sessions,  it  is  suffieient  to 
prove  an  order  of  that  eonrt  direeting  that  the 
conviction  shall  be  quashed,  the  conviction  itself 
being  in  evidence,  and  the  connection  between  it 
and  the  uther  shewn.     It  is  not  neoessaiy  to 


make  tip  a  fonnal  ncord,  fbr  the  sUtnte  ConaoL 
Stat  U.  0.  eh.  114,  enables  the  Court  of  Q.  S.  to 
dispose  of  the  ooHviation  1^  otdvt.^IfaU  t.  ifc* 
JfiUan,  26  U.  C.  a  B.  486. 

BxoBT  or  A  Macnsiman  to  abhbst  on  yisw.«- 
B.  entered  a  ehoroh  daring  service,  and,  though 
offered  a  seat  by  the  ehurehwarden,  went  into 
another  seat  alleoated  to  a  parishioner,  and  re« 
ftised  to  leava  it,  wharenpon  C,  who  was  a  Jns* 
tice  ef  the  peace,  and  in  the  ehnroh  at  the  time, 
took  him  in  ensto^y  ud  kept  him  in  cnstody 
nntll  infonn^tion  eonld  be  swam  against  him  by 
the  clergyman  and  churchwardens,  and  on  B.*s 
Jhiling  to  provide  mretieB  eommitted  him  to  gaol. 
In  an  aetien  by  B.  fir  aasanlt  and  false  impri- 
sonmeat,  to  which  defendant  pleaded  the  facta, 
it  was  held  on  demnrrer  that  they  did  not  jnstliy 
the  assault  or  even  the  fialae  imprisonment,  iaaa> 
mneh  as  the  defendant  had  not  brought  the 
charge  within  the  proTiskms  of  the  Act  6  Geo.  1, 
c.  6.  It  was  left  nndeeided  and  in  doubt  whether 
amagistrate  has  a  right  to  arrest  a  person  for  a 
misdemeanonr  oommitted  in  hia  view,  where 
there  haa  been  no  breach  of  the  peaoe  aetoal  er 
apprehended.-*i:%  y.  Foe,  16  L.  T.  Rep.  K.8. 
87,  Ir.  Ex. 

8IMFLS  CONTHACTS  &  AFFAIRS 
OF  BVBBT  DAT  LIFE. 

NOTES  OP  NEW  DECISIONS  AND  LEADING 
CASES. 

PaouissoHT  Nura  —  Mistaki  xh  amouht  — 
-Equitabli  plka. — Declaration  by  administratrix 
of  A.,  on  a  promissory  note  for  |140,  made  by 
defendant  payable  to  A.  or  bearer.  Flea,  that 
at  the  time  of  making  the  note  defendant  owed 
A.  $150,  and  said  note  was  by  mistake  made  for 
$140 :  that  to  correct  the  eiror  defendant  imme- 
diately made  a  second  note  for  $160  at  A*s  re- 
quest, who  received  it  in  tali  latiifaction  of  de- 
fondant's  indebtedness  and  of  the  note  sued  on, 
which  was  inadrertently  left  by  defendant  with 
A.,  and  after  hit  death  came  into  the  plainUff's 
hands :  that  the  plaintiff  also  became  possessed 
of  the  note  for  |160,  which  she  transferred  to 
ohe  F.,  who  brought  an  action  on  it  against  de- 
fendant in  the  IHriition  Court,  which  is  stHl 
pending. 

ffeld,  on  demurrer  (reterslng  the  Judgment  ef 
the  County  Court),  a  good  plea,  notwithstahding 
tiiat  the  $160  note  was  not  ayerred  to  be  nego- 
tiable.—irei9'(mfy  and  Wi/t  y.  Ctyidale,  26  U.C. 
Q.B.  460. 

AniniiifTAAnoH  bohd  —  BvnnoaATB  CevHTS 
AoT~C.  S.  U.  C.  OH.  16.— The  Surrogate  Courts 
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Aot,  ConsoL  Stat.  U.  C,  eh.  16,  nqnirei  a  bond 
from  administraton,  **eonditioiiod  for  tht  dao 
coUeotiag,  Setting  in,  and  adminiitoring  tha  per- 
sonal estate  of  the  deoeased,"  and  enaets  thai 
sneh  bonlahall  be  in  the  form  presoribed  hj  the 
mles  and  orders  referred  to  in  the  18(h  seeUon 
of  the  act  These  mles  were  those  made  under 
the  Surrogate  Courts  Aet,  1856,  which,  bj  the 
seotion  referred  to,  '*are  herebj  oonthnued." 
Hild,  that  such  rules  being  thus  sanctioned  by 
the  legislature,  a  bond  in  aoeordanoe  with  the 
form  prescribed  bj  them  must  be  held  sufficient, 
though  it  was  alleged  not  to  eomply  with  the 
stotttte. 

Part  of  the  condition  of  such  bond  was,  that 
the  administrator  should,  when  lawftiUj  called 
on,  make  and  exhibit  an  inventcrj  of  all  the 
estate  and  elFeots  which  had  or  should  eome  into 
his  hands.  The  first  breaoh  alleged  was  that  the 
judge  made  an  order  upon  him  to  bring  in  forth- 
with an  iuTentory  of  the  goods,  chattels  and 
credits,  of  the  deceased,  and  that  he  did  not 
make  or  exhibit  an  inventory  of  the  goods  which 
had  come  into  his  hands,  or  any  inyentoxy.  ffeid^ 
that  admitting  the  order  to  be  too  large,  it  was 
nevertheless  good  to  the  extent  of  the  eondiUon, 
and  that  the  breach  not  going  beyond  suoh  con- 
dition, was  also  good. 

ffeldf  also,  that  it  was  unnecessary  to  shew  the 
amount  reooverable  in  respect  of  such  breach. 

Held,  also,  that  the  nonpayment  of  the  plain- 
*  tiff*s  Judgment  against  the  intestate  could  not  be 
assigned  as  a  breaoh  of  the  bond,  for  the  Surro- 
gate Courts  Act  gives  no  new  remedy  for  the 
recovery  of  debts. 

Quartf  however,  as  to  the  mode  of  carrying 
ont  the  provisions  of  section  65. 

Per  Dbapbb,  C.  J.,  after  joinder  in  demurrer, 
the  party  demurring  cannot  without  consent  or 
leave  alter  or  vary  the  grounds  of  demurrer. — 
JBell  V.  Anne  MilU,  Rohtrt  MUU^  and  Jama 
ElUotU  25  U.  C.  Q.  B.  508. 


MaSTIR  AMD  SuVAHT^NbOUOUOX  or  FXLLOW 
SXRVAXT  —  LlABIUTT  OV  MASTBB^EvXDnXCU.— 

Action  against  a  railw&y  company  for  the  death 
of  one  0.,  an  eogine  driver  in  their  employ ment» 
alleging  that  they  negligently  employed  one  E., 
an  incompetent  person,  as  switchman,  and  that 
by  his  inoompeteney  the  collision  occurred.  It 
appeared  that  R.  neglected  to  raise  the  sema- 
phore at  the  east  end  of  Stratford  station,  so  as 
to  prevent  D.'s  train  going  west  firom  entering 
the  yard  while  a  freight  train  was  coming  ftQm 
the  west,  and  this  caused  the  accident  Accord- 
ing to  the  testimony  on  both  sides,  B.  was  an 
intelligent  man,  employed  at  work  which  one 
witness  said  could  be  learned  in  a  day,  another 


in  two  or  three  weeks,  and  after  beiBg  a  week 
about  the  yard  he  had  performed  this  work  rvgo- 
larly  for  two  weeks  without  compliant  until  this 
occasion.  A  verdict  having  been  fosnti  for  tbe 
plaintiff— 

Hdd^  that  there  was  no  evidenoe  to  go  to  tbe 
jury  that  defendants  negligently  employed  an 
incompetent  person  ;  that  for  R.'s  ntffUet^  he  be- 
ing P.'s  fellow  servsnt,  the  plaintiff  clearly  eoald 
not  recover ;  and  a  nonsuit  was  ordered.— J^n-t- 
fiO,  AdmmUtratrix  o/DeverOl  v.  2%§  €frmd  Tnai 
Eaiimmsf  Compmp,  25  U  C.Q.B.  517. 

COMYBTANOn  OF  PBWS  —  CbVBOR  TsiTPOSlLf- 

Tits  Act  —  BjxoTMBiiT.  —  Befendaot,  being  tbe 
holder  of  certain  pews  situated  in  the  gallerr 
snd  aisles  of  the  Church  of  St  Jamee,  in  the 
Olty  of  Toronto,  betonging  to  the  Church  of  Eog • 
land,  conveyed  the  same  by  deed  to  plaintiff,  a 
member  of  that  Church.  It  appeared  that  tbe 
deed,  though  made  nominally  to  plaintiff,  wis  i& 
reality  so  made  to  him  in  trust  for  a  corporatioB. 
to  secure  an  advance  of  money  by  them  to  defen- 
dant, and,  moreover,  that  several  members  of 
the  corporation  belonged  to  other  religious  deno- 
minations. 

Plaintiff  was  not  describoii  in  the  deed  ss  s 
member  of  the  Church  of  England,  but  tbe 
evidence  at  the  trial  showed  that  he  had  been 
in  the  habit  of  attendiog  the  services  of  that 
Church. 

Held,  that  there  was  Bofficieut  evidenoe  that 
plaintiff  belonged  to  tbe  Church  of  England,  and 
that  it  was  not  necessary  that  he  ahoold  baTe 
been  so  described  in  the  deed. 

Held,  also,  that  the  deed,  even  if  clothed  wiih 
an  unexpressed  trust  in  favor  of  a  corporation, 
incapacitated  under  the  Church  Temporalities 
Act  from  being  pewbolders,  by  reason  of  thrir 
not  belonging  to  the  Church  of  EngUod,  vas 
nevertheless  not  void  in  tht  ^i  of  a  court  ofUv, 
becanse  it  was  apparently  good  on  its  face,  and 
it  was  therefore  bindlDg  between  the  parties 
to  it 

Sembli^  that  a  court  of  equity  would  not  wt 
aside  the  deed  on  account  of  the  existence  of 
suoh  secret  trust,  but  that  a  court  jf  law  eonld 
not  recognize  it,  even  if  it  were  set  ont 

Jleld,  also,  that  plaintiff  could  not  maintain 
ejectment  for  the  pews,  because  he  was  not  enti- 
tled to  the  exclusive  possession  of  them,  hispoi- 
session  being  limited  to  the  special  purpoae  of 
attending  divine  service,  at  which  time  alone  be 
had  the  right  to  enter ;  and  because  such  right 
was  of  an  incorporeal  nature,  and  possession  of 
it  could  not  be  given  by  the  eheriff. 

Case,  is  the  proper  remedy  for  the  distarb* 
ance  of  the  right  to  occupy  a  pew. 
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Definition  of  the  words  '*act«al  pnroliMe," 
eonUined  in  sec.  7  of  the  Ghureh  Temporalities 
Act. 

The  court  in  bane,  after  Terdict  and  exception 
taken,  amended  the  record  in  ijeetment,  by  addi 
ing  the  words  •'  lands  and  premises"  to  the  pro« 
perty  sned  tor.—Ridaut  t.  BarrU,  16  U.C.  CP. 
88. 


IsBVBAJion  —  Accouht  ov  Loss^Wairsa— 
MrsnnPKicsaifTATioH — Riobt  to  RaooTia  back 
PmEMTUM. — The  oondition  of  a  Mutual  Insuraooe 
policy  on  gods  required  the  insured,  in  case 
of  loss,  forthwith  to  gite  notioe,  and  within 
thirty  days  after  deliver  a  particular  account 
of  each  loss  signed  with  his  hand,  and  Terified 
by  bis  oath,  also,  if  required,  by  bis  books  of 
weoaat  and  other  proper  vouohers.  The  aooooot 
given  eonsisied  of  his  affidavit  stating  that  the 
premises  were  occupied  by  him  as  a  general 
merchant's  store :  that  the  whole  value  of  the 
goods  and  merchandise  destroyed  was  $800 ;  and 
some  aeconnts  were  altaehed  of  goods  sold  to 
him,  shewing  however  only  charges  of  '*  goods 
per  invoioe." 

Htid^  clearly  no  compllanoe  with  the  condition. 

The  defendant's  secretary  wrote  to  the  plain- 
tiff, after  the  fire,  that  the  defeodants  declined 
psytng  his  dlaim  in  consequence  of  the  facts  not 
being  stated  in  his  spplication  for  the  policy ; 
sod  the  plaintiff  relied  on  this  as  a  wsiver  of  the 
secouot.  Htldy  that  such  waiver  should  have 
been  specially  replied,  ami  •emhle,  that  if  it  bad 
been,  the  latter  was  uot  eviU«-iioe  of  it. 

In  this  application  the  plaintiff  untruly  repre- 
sented the  building  as  furniuhed  with  a  brick 
chiDuey.  Heldy  that,  on  this  gmnnd,  the  policy 
neTer  attached,  and  that  thv  plaintiff  therefore 
might  recover  back  his  premium. — Malvey  v.  The 
Gort  DUtriet  Mutual  Firt  Anurantt  Company, 
25,  U.  C.  Q.  B.  424. 


Railway  Tkavklling— NcaLiaiKca.— 1.  The 
ticket  of  a  person  in  charge  of  stock  on  a 
railroad  ear  was  endorsed  as  follows: — **The 
person  accepting  this  free  ticket  assumes  all 
riiks  of  accidents,  and  expressly  agrees  that 
the  Company  shall  not  be  liable,  under  any  cir- 
enmstancet,  whether  of  negligence  by  its  agents 
or  otherwise,  for  any  injury  to  the  persun,  or  for 
any  loss  or  injury  to  the  personal  property  of  the 
party  asing  this  ticket" 

Bdd,  that  it  did  not  excuse  the  company  fur 
ntgligtTice, 

2.  Plaoing  a' platform  b4*ff«een  two  tracks, 
le«»ing  bat  a  narrow  space,  im  nf.gtigence. — Penn. 
H.  R.  Co.  V.  Ilendertont  Phil.  Leg.  Int. 


IvauBAVOB. — ^A  eovenant  limiting  Insurance  to 
two-thirds  of  value  is  a  fundamental  condition. 
Its  violaUon  is  fatal,  and  forfeiture  the  neces- 
sary penalty.— Jft7eA«(2,  /or  we,  v.  Lycoming  Mu- 
tual Ineuranee  Co,,  Tb. 

T7FPSB  OAKADA  BEFOBTS. 


QUEEN'S  BENCH. 
(Separied  kg  0.  Boaneoai,  l«|.,  Q.  0.,  lUporUr  to  the  Qntrt) 

Blaulii  AND  THS  CoapoaATiov  or  tbs  Town- 

SHIP  or  Hamilton. 

Bglaw    BmrnnaraliSom to CWwcfflpfi— a  &U.a  eh,  5i, 

A  by-l*^  directing  pftymont  of  $30  to  «ieh  membar  of  « 
t'<wniihlp  coondl,  **  Mng  120  for  Mrrloes  ts  otranctllor, 
•ad  $10  fjr  Mrrloai  for  lettinit  md  MiparloteDdiiig  ropaf  rt 
oT  roads—fitU  ted  m  aot  wlUiln  tli«  power  given  by  the 
act,  0.  S.  U.  0.  oh.  64,  lee.  200. 

[T.  T.,  Q.  B.,  18M.] 

The  Corporation  of  the  Township  of  Hamilton, 
on  the  8th  of  January,  1866,  passed  a  by-law, 
entitled  **  By-law  to  provide  for  the  payment  of 
councillors  in  the  township  of  Hamilton,  for  the 
year  1866,"  as  follows: 

**  Whereas  it  is  necessary  to  provide  for  the 
payment  of  councillors  for  the  past  year, — Be  it 
therefore  enacted,  and  it  is  hereby  enacted,  by 
the  Municipal  Corporation  of  the  township  of 
Hamilton,  that  an  order  on  the  treasurer  be 
granted  to  each  oounciUor  fur  the  sum  of  thirty 
dollars,  being  twenty  dollars  for  services  as  coun- 
cillor, and  ten  dollars  for  services  for  letting  and 
superintending  repairs  of  roads." 

Hector  Cameron,  in  Easter  term  last,  obtained 
a  rule  niei  to  quash  this  by-law,  on  the  ground 
that  the  township  council  had  no  authority  to 
pans  it,  and  that  it  provides  for  the  payment  of 
illegal  and  improper  charges  to  the  members  of 
the  oouDcil,  and  for  services  for  which  by  law 
they  are  not  entitled  to  any  remuneratioc. 

C,  8.  Patter  eon  in  this  term,  shewed  cause, 
oon tending  that  the  by-law  was  authorised  under 
the  Municipal  Act,  Consol.  Stat.  U.  C.  ch.  64, 
Heo.  269,  which  enaeta  that  *' The  conncil  of 
every  township  and  county  may  pass  by-laws  for 
paying  the  members  of  the  council  for  their 
attendanoe  in  council,  at  a  rate  not  exceeding 
one  dollar  and  fifty  cents  per  diem  :*'  that  all 
reasonable  intendments  should  be  made  in  favor 
of  the  by*law;  and  that  for  all  that  appeared 
the  sums  mentioned  in  it  were  In  fact  within  the 
clause,  and  intended  as  compensation  to  the 
members  for  their  attendance  in  oouncil,  at  all 
events  as  to  the  twenty  dollars. 

Hector  Cameron,  contra,  was  not  called  upon. 

Deapik,  C.  J. — I  am  of  opinion  that  this  by- 
law is  dearly  bad,  and  I  think  it  better  that  we 
should  not  seem  to  intimate  any  doubt  in  its 
favor  by  delaying  to  make  the  rule  absolute. 
Such  a  by-law  should  shew  upon  its  face  that  it 
is  within  the  statutory  power.  Here  it  does  not 
appear  that  the  money  directed  to  be  paid  is  for 
the  attendance  of  the  members  in  oouncil,  nor 
if  so  at  what  rate ;  and  as  to  the  ten  dollars,  it 
is  clearly  intended  as  a  remuneration  not  autho* 
rised. 

Haqabtt,  J.  concurred. 

Rule  absolute. 
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CO.MMON  LAW  0HAMBBR8. 

{BtpurUd  by  Ukxut  O'BiBuf,  Agt  Barritkrot^Laao.) 

HiNOBTOK  T.  Campbell. 
Iftaolvtnt  Aeli  o/1801,18d&~  Official  assiffnee—Lut^er^Oart. 

A  lift  of  creditors  of  the  loiolrent,  need  not  Im  appended  to 

Au  awlgnment  made  to  an  affldal  awlgiiee. 
A  Tohintary  njuignmciit  mnatbemadetoanafltdalaedgiiee 

resident  ia  the  ooanty  in  whkfa  the  iDaolveDt  realdea.  and 

carrli'8   on  hie  boainess;  and  the  amending  Aet  1866, 

makes  no  change  In  this  respect. 

[Chambers,  Angust,  1866^] 

Otler  obtAioed  an  interpleader  iannioos  ealliDg 
on  the  plaintiff  and  Henry  Charles  Voigt,  the 
claimant,  their  attorneys  or  ogents  to  she*  oanse 
why  they  should  not  appear  and  state  the  nature 
and  particulars  of  the  respective  elaims  to  the 
goods  and  chattels  Feized  by  tha  sheriff  of  the 
County  of  Lennox  and  Addington  under  the  writ 
of  fieri  facM9,  issued  by  the  plaintiff  in  this 
cause ;  and  maintain  or  relinquish  the  same  and 
abide  by  such  order  as  might  be  made  therein. 

The  summons  was  obtained  upon  the  usual 
affidsTit  of  the  deputy  sheriff,  settiug  forth  the 
seizure  by  h'.m  of  the  goods  in  question  on  the 
19th  July,  18C6. 

Kerr,  for  the  claimant,  filed  affidavits,  shew- 
ing that  on  the  26th  July,  1866,  the  defendant 
executed  a  voluntary  assignment  of  all  his  estate 
and  effects  to  the  claimant  as  nfficial  assignee 
under  the  provisions  of  the  Insolvent  Act  of  1864 
and  the  amendment  thereto. 

C.  W.  Patterson  for  the  execution  creditor, 
objected  that  the  assignment  was  Irregu'ar. 

1.  Because  the  requirements  of  the  Insol- 
vent Act  of  1864  had  not  been  oomplied  with, 
in  that  a  copy  of  the  list  of  creditors  or 
sohedule  of  creditors  of  the  assignor  was  not 
appended  to  the  assignment  as  required  by  sec. 
2,  sub-sec  6,  of  that  Act. 

2.  Because  the  assignment  was  not  made  to 
an  official  assignee  resident  within  the  County 
within  which  the  insolvent  had  his  place  of 
biisiness.  He  referred  to  the  Insolvent  Act  of  1 864, 
sec.  2.  sub-sec.  4  ;  and  filed  affidavits  shewing 
that  an  official  assignee  has  been  properly 
appointed  resident  at  Bath  in  the  County  within 
which  the  insolvent  had  his  place  of  business, 
and  that  the  claimant  is  an  official  assignee, 
resident  at  Kingston,  in  another  County. 

JTerr,  in  reply  as  to  the  first  objection  referred 
to  the  Insolvent  Act  1864,  sec  2  sub-seo.  1,2,  8, 
4,  and  29  Vic,  Cap.  18,  (amending  the  same), 
sec.  2 ;  and  argued  that  as  under  the  latter  Act, 
an  assignment  might  be  made  without  the  per- 
formance of  the  formalities  required  by  the  above 
sub-sections  of  the  Insolvent  Act  1864,  including 
amongst  others,  the  production,  at'the  first  meet- 
ing of  creditors,  of  a  list  of  al!  bis  creditors  ;  it 
follows  that  a  copy  of  the  list  of  creditors 
appended  to  the  assignment  was  no  longer  neces- 
Barv;  for  a  copy  could  not  be  made  of  th«t 
which  did  not  exist. 

As  to  the  second  objection,  he  contended  th«it 
under  29  Vic.  Cap.  18,  seo.  2.  a  voluntary 
assignment  may  be  made  to  any  official  assignee 
in  any  County ;  arguing  that  the  use  of  the 
word  **  any'*  shews  an  intention  on  the  part  of 
the  Legislature  no  longer  to  limit  the  debtor  to 
the  particular  official  assignee,  resident  in  his 
own  County ;  but  that  he  may  select  any  official 
assignee  provided  he  has  been  appointed  under 


the  Aot  of  1964.  And  that  it  is  often  more  eon. 
vonientfC  to  wind  up  the  estate  in  a  CoodI^,  other 
than  that  in  which  the  insolvent  had  his  place 
of  business.  The  majority  of  creditors  aod  debt- 
ors may  reside  in  another  County.  The  bulk  of 
his  estate  msy  b*  tlMre,  and  as  in  the  case  wbes 
a  ereditov  under  iho  provisions  of  the  old  Aet 
might  be  selected  as  assignee,  resident  intoj 
County  whatever,  so  the  intention  was  to  eoable 
any  official  assignee  wherever  resident,  to  accept 
assignments.  There  are  no  words  of  UmitatioD ; 
the  words  *<  appelated  ondar  the  said  Aot"  are 
merely  words  of  datoription,  as  is  also  the  vord 
*'  official."  They  were  so  used  in  the  InsoWent 
Act  1864,  see.  12,  sub-sec.  6. 

DaAPKB,  C  J.,  overruled  the  first  objection, 
holding  thai  as  the  perfbnnanoe  of  the  fennali- 
ties,  or  tlio  pobUaatioD  of  aay  of  the  notiecs 
required  by  the  Insolvent  Aot  1864,  anb-sectioBs 
1,  *i,  8,  and  4  of  seo.  2,  are  no  longer  neoessarj 
under  the  amendmeot  act,  if  the  assignment  be 
made  to  an  offimal  aasignee,  a  copy  of  ^e  list  of 
oraditora  prodaoad  at  tfaa  first  meadag  of  credi- 
tors, need  not  bo  upended  to  the  aasignmeot,  for 
in  fact  no  such  meeting  may  be  held.  After 
considering  the  second  objection,  his  Lordship 
delivered  Uia  following  Judgment ; — 

I  grant  the  intarplaadet  with  aome  doubt. 
The  claimant  must  be  plaintiff,  and  will  have  to 
prove  title,  and  the  question  of  his  right  as 
assignee  can  be  raised  and  decided  in  the  fall 
ooiirt.  If  the  matter  ia  left  to  me,  I  shall  decide 
against  the  claimant,  for  I  eannot  satisfy  myself 
that  the  execution  debtor  oould  make  an  assign- 
ment to  the  official  assignee  of  another  County 
than  that  in  whioh  ha  redded  and  earned  on 
business. 

As  the  question  had  been,  by  oonsent,  left  to  be 
summarily  disposed  of  by  the  Chief  Justice,  be 
granted  an  order  barring  the  claimant. 

Order  accordingly. 


INSOLVENCY  CASE. 

(IX  *Bi  comrrr  ooini*  or  rsi  ootott  or  habtogs.) 

In  ai  Fkavk  Starlivg  &  Co.  akd  bi  Stabuxo 

AMD  AaKLa. 
Jiuoiveirt  Ad-'JiipUetMonM  dteAorye-JfaOAv  Mftot* 

On  an  appHcation  for  a  discharge  under  aec  9,  inb^eec.  10, 
of  the  IneolTent  Aet  of  1804,  hdd  nnncceaery  to  mul 
not  eeB  to  ercdltora  under  sec  11,  enb-eec.  1. 

f  June  3, 18S&] 

AppHcation  by  petition  on  behalf  of  Starling 
and  Arkle,  insolvents,  for  a  di:$cbarge  in  both 
matters,  under  sub-ne  '..  10  of  sec.  9  of  the  abo^e 
act. 

ffokfen  for  apsigoeas  and  opposing  crediCon, 
objected  that  notices  of  the  applioatioos  bid 
not  been  mailed,  post-paid,  as  directed  by  sub- 
sec  1  of  seo.  11. 

Diekton  for  petitioners,  contra. 

SHBBwoon.  Co.J — The  Insolvent  Aot  requii^ 
by  different  clauses,  notices  of  meetings  of  credi- 
tor!! and  other  notices  to  be  given,  without  spe- 
cifying what  the  name  shall  be,  and  there  are 
only  three  cases  in  which  the  kind  of  notioe  if 
speoially  designated,  vis. ;  la  sec.  4,  sub-see.  13, 
in  regard  to  the  sale  of  real  estate  ;  and  in  see. 
0,  sub-sec.  6,  in  regard  to  proceedings  for  con- 
firmation of  discharge  given  by  creditors,  and 
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snb-seo.  10  of  same  Beetion,  In  regard  to  insol- 
tents  applying  to  the  <Soiirt  for  A  dlBChnflfctf.  S^^- 
]  1,  Bub-sec.  1.  protidea,  '*  that  ootioe  of  meeting 
of  creditorii,  and  all  other  notices  herein  reqaired 
to  be  giTen  bj  adtertieement  (withoat  Bpeciat 
designation  of  the  natnre  of  AUch  notice),  ishall 
be  Ko  given  bj  pabHoati  .h  for  two  weeks  in  the 
Canada  Gotetfe. 

It  is  qnite  oleir  that  the  notioes  referred  to 
«bove,  in  vhich  the  nature  of  them  is  spe daily 
designated,  are  not  incladed  among  those  in 
which  the  notice  mentioned  !n  this  e1au«e  Is  to 
be  giTen.  The  clause  after  the  dcMiriptioo  of  the 
ut'tice  conttnnes  as  follows: — **and  in  any  ease 
the  assignee  or  person  giving  tueh  notice  shall 
also  address  notices  thereof  to  all  creditors/'  &o. 
Aod  eball  mail  the  same  with  the  postoge  thereon, 
paid  at  the  tiae  of  tht  iniartlon  of  the  Arst 
advertisement 

J>o  the  worda  **  anch  ttotioa"  refer  to  the  noti«aa 
excepted  by  I  he  first  part  of  the  eiaase  t  and  the 
aatoral  eoncluieft  ia,  tfaay  do.  These  words 
•eewi  to  ms  to  bs  wseA  to  disltegnteh  one  kisd  of 
tiotiees  from  snether ;  and  to  dislingnioJI  notaess 
of  nieeiiogs.  and  other  wotiees,  from  these  ez» 
c«pi«d  is  this  dsoee,  and  whose  nstwrs  is  desfg- 
oatcd  by  the  other  elanies  of  thssiatnts  referred 
to  by  ne  This  olaass  coold  not  have  been 
inunded  to  have  been  applied  to  all  aotiees, 
beoanse  the  sheriff,  who  is  required  by  8th  swb* 
see.  of  the  8rd  see.  to  gits  Dotios  of  a  writ  of 
attaehment  being  in  his  tasnds,  soald  not  by  any 
possibility  iiaow  who  the  or sditors  of  tke  insslvest 
were,  and  conid  not  addrsss  them  by  mail. 

The  same  remarim  will  apply  to  the  18th  esb- 
see.  of  the  same  sectioD.  It  wUl  bs  ol'served, 
too.  that  the  nesessity  of  mailing  to  each  orsditor, 
when  the  notioe  in  the  newspaper  is  only  for  two 
weeks,  is  much  greater  thnn  when  it  is  for  the 
same  nnmber  of  months.  A  creditor  might  pro- 
b«bly  overlook  an  advertisement  for  the  shorter 
period,  from  absence  or  otherwise,  which  would 
not  be  so  likely  in  the  ease  of  the  longer. 

I  grant  the  discharge. 


TTKITEB  STATES  HEPOBTS. 

8UPRBMB  COURT  OP  MISSOURL 

HaiiicrBAL  Awn  St.    Joskpb   Railboad  Co.   t. 
Hattib  HtOQUS,  BT  EutA  HiooiBS,  aim 

GtTABDlAtt. 


PHmd  Fbcie  Prtntmptbmqf  (huM  qf  Jt^fmrf  io 
~Th«  atatate  of  lOMonii  jdvlag  •  reoMdy 
wmttiwm  of  a  pMwaa«r  kuM  upon  ■  railway  tialn,  goM 


f  to  the  i«pri> 


upodStbe  Mid*  priDcipla  whteh  bifctv  obtnlned  in  regsrd 
to  Injaries  to  pcusenguv,  tb»t  ■ndi  Injurr  or  dMth  jynna^ 
/leic  raraltt  tnm  imat  of  4as  tan  In  the  compaoy. 

Pttt^nftlu  darn  ^  Mt  iit^Mry  arfmiiiaie^-Tbto  prwaoip- 
ti»n  U  notoDDcInnTsttoder  tbestatnt*,  bat  may  m  rvbot* 
ted  by  •Tidenee  of  tha  eaixis  of  the  Iqjory* 

DigHnetifm  hetwem  Bmpioyeet  ^f  Me  Cbrnpaiiy  nmd  nnim 
fm^-Qnm  who  had  beaa  in  the  aaiployMit  of  the  ecan- 
pioj  ae  an  eoginear  aad  brakeaman,  nntil  hJa  train  was 
dii«oDtloaed|  a  few  dayi  prevlona,  and  who  had  not  been 
settled  with  or  dleeharnd,  althoogh  not  aetoally  andar 
pty  at  the  tin*,  and  who  sinallad  tha  train  to  take  him 
up.  and  who  took  hia  laat  In  t  j«  baggago-oar  with  the 
other  ermploveec  of  the  company,  and  paid  no  fere  and  was 
not  espectad  to,  althoagh  at  the  time  In  pnrnilt  of  other 
eoplnjmont,  cannot  be  conaldend  a  paeeangar.  If  ha 
voold  eecore  the  immnnltlee  and  rigbtrof  a  panaenger,  he 
vhould  bare  paid  Ikre  and  taken  a  aeat  In  the  paiainger> 
par. 

t>f  J\t$$engtn."-lt  will  not  deprive  ef  hie  remedy  a  paawa- 
gttT  who  cornea  apon  the  train  la  that  character,  and  la  so 


received.  Ilkit  he  le  allowed,  aa  mallMr  of  oowiefy,  to  pais 
ftee,  or  to  ride  with  the  employeea  of  the  road  In  a  bag* 
gage  car.  Bat  aa  a  psaeenffT  who  lenTos  th«  paM«nger> 
carriage*  to  gn  apon  the  plHtdnrmii  or  Into  thf»  bejEf^Ke^an, 
nnlniw  eamp^llp<l  t**dn  tn*  f  >r  want  of  proper  aroutuiftoda* 
tlopa  In  the  pa««wnaer-aarrijH(  a,  or  eUfi  hj  tbo  perailMloa 
uf  thti  coDdoctor  of  the  tiaiN.  munt  be  tfgnrdtKt  an  liepilv* 
Ing  himself  tfthM  imtinarj  n»ni*KliHi  nj^ninut  the  cniapitny 
for  lijufiea  twiviHl  uitlvNa  op  n  pr<M»f  that  hia  chaiigM  of 
poeMoa  did  ml  eondnce  lo  the  iiUary. 

Appeal  from  the  Hannibal  Court  of  Common 
Pleae. 
The  opinion  of  the  court  was  delivered  by 

Ho&HBS,  J. •^Thsplaaa  tiff  below,  an  infant  and 
only  shild  ef  Thomas  0.  Biggins,  who  was  killed 
while  riding  In  a  haggegs-oar  on  ti'O  Hanotbal 
and  St  Joseph  Railroad*  on  the  16th  day  of  Sep- 
tember, 1661 ,  brioga  this  suit ;  the  widow  having 
failed  to  sue  within  six  months  to  recover  tha 
$6090  damages  which  are  given  by  the  second 
soetion  of  ths  act  seooeming  damages  (Rev. 
Stat  1865,  p.  647),  where  any  pasaenger  aball 
diw  from  an  Injmry  rstaHing  from  or  occasioned 
by  Miy  dsfsst  or  iBsoffioisnsy  in  soy  railroad. 

The  petition  Is  evidently  framed  apon  tha^t  act 
though  the  statute  is  not  named  or  referred  to 
by  aay  sxpresa  wards.  It  sentaiua  two  counts: 
one  founded  upon  ths  seooud  seotion,  and  the 
oUrar  upon  the  third  seotion  of  the  act. 

Ths  vsrdiet  wus  for  the  plaintiif  upon  the  first 
omiat  ftUd  for  the  defendant  upon  the  seoond 
Oownt;  and  the  damageawers  naaessed  at  |;5000. 
Ths  defendant's  motion  for  a  new  trial  was  over- 
ruled. The  saae  came  up  by  appeal,  and  stands 
hm  upoo  tha  ftrat  ooniK  only. 

The  elause  of  the  aot  on  whteh  this  first  eount 
is  founded  rslatas  cxslusiTely  to  passengers,  and 
to  ths  eassB  of  injury  and  death  ooeasioned  by 
some  defbot  or  insuffloisuoy  in  the  railroad.  This 
statute  Bsakee  ths  mere  faot  of  an  injury  and 
death  resulting  from  a  eauss  of  this  nature,  a 
primM  faeii  case  of  negligSBSS  and  liability  on 
ths  part  of  the  dttfandaut  as  a  presumption  of 
law.  It  IS  not  a  conclusive  presumption,  but  die* 
putsble  by  proof  that  sueh  defect  or  insufficiency 
was  not  the  result  of  negligeaoe,  nor  does  it  pre- 
oinde  any  other  defence  of  a  different  nature. 
The  act  is  to  be  internreted  and  construed  with 
reference  to  the  state  of  the  law  as  it  stood  before 
its  passage.  By  the  general  principles  of  law, 
whioh  were  applicable  to  common  carriers  of 
pamengers  and  to  persons  standing  in  that  rela- 
tion, the  fact  of  an  injury  to  a  passenger,  occa- 
sioned by  a  defective  railroad  car  or  coach  or  by 
a  defect  in  any  part  of  the  machinery,  makes  a 
primA  faeU  cass  of  negligence  against  the  defend- 
ant sufficient  to  shift  the  burden  of  proof ;  and 
by  that  law  earners  of  passengers  were  held 
responsible  for  the  utmost  degree  of  care  and 
diligence,  and  were  liable  for  the  slightest 
neglect.  This  act  is  evidently  based  upon  the 
same  principles:  it  is  confined  by  its  terms 
strictly  to  passengers  and  to  injuries  arising  from 
cases  of  that  peculiar  nature  only ;  and  it  mnst 
receive  a  construction  in  accordance  with  these 
principles.  Viewed  in  this  light,  it  is  clear  that 
the  intent  of  this  cUnse  of  the  act  was  to  pro- 
tide  greater  security  for  the  lives  and  safety  of 
passengers  as  such,  and  to  enable  the  represen- 
tatives of  a  deceased  passenger  to  pursue  the 
rtmedy  given  by  the  aot ;  and  no  other  class  of 
persons  is  intended  within  its  purview. 

The  first  qnestion  hers  presented,  is  whether 
the  deceased  person  was  a  passenger  within  tha 
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meaaing  of  the  act  The  evidence  •bowed  he 
had  been  in  the  emploj  of  the  eompanj  as  an 
engineer  and  brakesman  for  seToral  years  with 
some  intermission  ;  that  for  several  months  pre- 
vious to  the  accident  and  down  to  the  4th  daj  of 
September,  1861,  when  his  train  was  stopped  by 
gnerrillas,  he  had  been  oontinnally  on  duty  as  a 
brakesman ;  and  that,  about  that  time,  the  inter- 
roptioDB  occasioned  by  actual  hostilities  in  that 
neighbourhood  had  caused  the  train  on  which  he 
WHS  employed  to  cease  running  for  a  time ;  and 
thftt  for  several  days  before  the  day  of  his  death 
he  had  not  been  on  actual  service  on  any  train, 
bat  his  name  still  remained  on  the  roll  of  the 
company's  employees  as  before.  He  had  never 
been  paid  off  and  discharged ;  his  account  was 
unsettled  ;  there  were  arrears  still  due  him  at 
Che  time  of  his  decease.  It  appears  brakesmen 
were  paid  monthly,  but  at  the  rate  of  so  much 
per  day  for  as  many  days  as  they  actually  work- 
ed daring  the  month. 

These  facts  would  all  go  to  show  that  his  em- 
ployment still  continued,  and  that  his  relation  to 
the  company  was  still  that  of  an  employee.  On 
the  morning  of  the  accident,  he  signalled  the 
train  to  stop  and  take  him  up  where  he  was; 
he  took  his  place  on  the  baggage-car  among 
other  employees;  he  appears  to  have  treated 
himself  as  an  employee,  and  was  treated  by  the 
conductor  as  an  employee  who  was  passing  from 
one  point  to  another  on  the  road  in  the  usual 
manner.  He  engaged  no  passage,  took  no  seat, 
in  any  passenger-car,  paid  no  fare,  and  evidently 
did  not  expect  to  pay  any :  and  none  was  exacted 
from  him.  He  did  not  claim  to  be  a  passenger, 
nor  was  he  treated  otherwise  than  an  employee 
by  the  conductor.  Upon  a  careful  ezaminatioB 
of  the  evidence  on  this  point,  we  think  it  tended 
to  prove  that  he  was  an  employee,  and  not  a  pas- 
senger within  the  purview  of  this  act,  and  that 
under  all  the  circumstances  the  conductor  had  a 
right  to  presume  he  was  travelling  as  an  em* 
ployee  of  the  company  merely. 

Sacb  being  the  relation  of  the  partie**,  the 
mere  circumstance  that  he  had  been  off  duty  as 
a  brakesman  for  some  days,  or  that  he  was  then 
passing  on  his  own  private  errand,  and  not  im- 
mediately engaged  on  the  business  of  the  com- 
pany or  in  running  that  very  train,  cannot  be 
allowed  to  make  any  dilFerence :  Oilthannon  v. 
Stony  Brook  Railroad  Co.,  10  Cush.  228.  The 
conductor  knowing  him  only  as  an  employee  was 
not  boand  to  inquire  into  his  particular  errand  ; 
and  though  informed  by  a  casual  conversation 
with  him  in  the  bsggage-car,  that  he  was  looking 
for  some  temporary  employment  so  as  not  to  lose 
time:  he  still  might  be  Justified  as  treating  him 
as  an  employee  who  had  the  privilege  of  free 
passage  on  the  train  as  such.  Under  such  cir- 
cumstances it  was  his  business,  if  he  claimed  to 
be  a  passenger,  to  engage  or  take  a  seat  in  the 
passenger  coach,  or  at  least  In  some  way  to  mske 
it  known  to  the  conductor  that  he  claimed  to  be 
travelling  in  the  character  of  a  passenger. 

Where  a  director  was  invited  by  the  president 
to  pass  over  the  rood  as  a  passenger,  without 
paying  fare :  Philadelphia  and  Heading  Railroad 
Co.  V.  Derby,  14  How.  U.  S.  468;  where  a  mnn 
was  taken  up  by  the  engineer  of  a  gravel-train, 
to  be  carried  as  a  passenger,  paying  fare  os  the 
practice  had  buen,  a^d  was  allowed  to  go  from 
tiio  leader  tu  the  gravcl-car :  Lawreneebur^  and 


Upper  dtitnstwpi  Railroetd  Co.  v.  Mtmiffomery,  7 
Ind.  474;  and  where  a  man  who  had  been  a 
work-hand  on  the  road,  but  had  left  the  ecrviee 
of  the  company  two  weeks  before  the  accident, 
because  they  did  not  pay  him,  got  upon  the  train 
to  be  carried  as  a  passenger :  Ohio  and  Miuit- 
tippi  Railroad  Co,  v.  Muhlins,  80  HI.  9;  and 
where  a  house-carpenter  was  employed  to  build 
a  bridge,  and  was  sent  by  the  company  on  their 
cars  to  another  place,  to  assist  in  loading  timber 
for  the  bridge :  OiUenwdttr  v.  Maditon  and  In- 
diana Railroad  Co.^  6  Ind.  840 ;  the  injured  per- 
son was  held  to  be  clothed  with  all  the  right  and 
character  of  a  passenger  and  a  stranger;  and 
that  he  was  not  to  be  considered  as  standing  on 
the  same  footing  as  ordinary  employees  and  fel- 
low-servants of  the  company. 

If  this  party  had  been  invited  to  go  in  the 
train  as  a  passenger,  or  had  taken  a  seat  in  a 
passenger-ear,  or  fasd  been  taken  on  board  the 
train  in  the  *  haracter  of  a  passenger,  and  the 
eondoetor  had  merely  waived  his  right  to  demand 
fhre  as  an  act  of  Uberali^  or  courtesy,  and  had 
then  allowed  him  to  pass  into  the  baggage-ear 
to  ride  there,  the  ease  would  have  been  quite 
different,  and  might  have  fallen  within  the  reason- 
ing and  the  priaeipleo  of  these  adjudteated  oases. 
The  benefit  of  this  aet  was  plainly  intendeit  for 
those  only  who  stand,  striotly  speaking,  in  the 
relation  of  passengers,  and  between  whom  and 
the  carrier  there  exists  the  privity  of  contract, 
with  or  without  fare  aetoally  paid,  and  the  pecu- 
liar responsibilities  which  are  implied  in  that 
relation  and  depend  wholly  upon  it.  Where  the 
relation  is  properly  that  of  master  and  servant 
only,  this  particular  clause  of  the  aet  has  no 
application.  We  think  this  matter  was  not  fairly 
nor  coneetly  laid  before  the  Jury  by  the  instme- 
tiens  of  the  court  below. 

Again,  even  if  the  deceased  party  wo  aid  be 
considered  as  having  been  in  any  \  roper  sense  a 
passenger,  there  would  not  be  the  least  doubt 
that  he  himself  neglected  all  precautions  and 
voluntarily  placed  himself  in  a  position  which  he 
knew  to  be  the  most  dangerous  on  the  train  for 
passengers.  A  baggsge-car  is  certainly  no  place 
for  a  passenger,  and  as  such  the  proof  shows  be 
had  no  business  to  be  there  at  all.  We  are  aware 
that  it  has  been  held  in  some  cases,  that  if  a 
passenger,  who  is  travelling  as  such,  is  allowed 
to  go  into  the  baggage-ear,  or  into  a  part  of  the 
baggage-ear  which  is  used  as  a  post-office,  where 
passengers  are  sometimes  permitted  to  be.  as  in 
Carrol  v.  New  York  and  New  Haven  Railroad 
Co.,  1  Ducr  671,  and  while  there  an  accident 
and  injury  occur,  by  reason  of  negligence  on  the 
part  of  the  company,  and  under  such  circum- 
stances that  his  being  in  that  place  cannot  be 
said  to  have  materially  oontriboted  to  produce 
the  accident  or  injury,  the  defendant  would  still 
Im  held  liable.  In  many  cases  of  this  kind,  it 
might  be  difficult  to  determine  whose  negligtrnce 
had  been  the  real  cause  of  the  injury. 

But  any  question  of  this  nature  i.i  reniovcl 
from  our  conaideration  in  tbis  case,  by  force  <>f 
another  statute  which  finds  nn  apt  snd  ju:*t  npp-i- 
cation  here. 

By  the  54th  section  of  the  ActcouoerninK  Rail- 
road AMSociiitinns,  Kev.  Stat.  1855.  p.  -j-tU.  np- 
proveti  one  Uay  nttly  after  itie  nci  in  question,  it 
is  expressly  provided  a»  follow«>: — 
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**  In  case  any  passenger  on  rdj  railroad  shatl 
be  injured  while  on  the  platform  of  a  oar,  or  in 
any  baggage,  wood,  or  freight  oar,  iu  Tiolation 
of  the  printed  regaUtions  of  the  company,  postefi 
np  at  the  time  in  a  oon&picnoas  place  inside  of 
its  passenger-ears  then  in  the  train,  l^noh  oon- 
pany  ahall  not  be  liable  for  the  injory.  ProTided, 
said  company  at  the  time  famished  room  inside 
its  passenger-cars  lufficient  for  the  proper  ac- 
commodation of  its  paatengers." 

This  proirision  is  by  the  67th  Motion  of  the 
same  act  made  applicable  to  all  existing  railroads 
iu  this  state:  Ibid.,  p.  488.  Under  this  section 
the  exemption  of  the  company  is  made  to  depend 
open  a  violation  by  the  passenger  of  the  printed 
regalations  posted  np  in  the  passenger-cars  only. 
They  are  not  required  to  be  posted  up  in  a  bag- 
g»ge-car :  it  is  presumed  that  no  passenger  will 
eTer  be  found  there.  There  was  evidence  in  the 
caae  tending  to  prore  that  the  proviaion  of  the 
•Utote  bad  been  complied  with  on  the  part  of 
the  defendant ;  but  the  printed  forms  used  bad 
been  changed  since  that  time,  and  no  copy  of  the 
former  cards  had  been  found,  and  on  proof  made 
of  the  loss  of  them,  secondary  evidence  was 
offenrd  to  prove  their  contents.  This  evidence 
was  excluded  as  irrelevant  and  having  no  bear- 
ing upon  the  case.  In  the  view  we  have  taken 
of  this  statute,  the  evidence  was  certainly  very 
material  and  should  have  been  admitted.  It  is 
true  such  notice  would  have  given  this  piirty  no 
information,  for  the  reason  he  did  not  go  in  the 
pasacnger-car ;  the  evidence  tended  to  show  that 
he  was  in  fact  well  acquainted  with  these  regu- 
lations; and  this  consideration,  so  far  from 
weighing  anything  in  his  favour,  would  rather 
tend  to  strengthen  the  inference  that  he  was  not 
a  passenger  at  all.  This  statute  proceeds  agnln 
upon  the  general  prineiplee  of  law  in  relation  to 
contributory  negligence,  and  it  supposes  that  a 
pa^aenger  who  has  had  the  warning  of  this  notice, 
ond  yet  has  placed  himself  in  a  situation  so  dan* 
gerous  as  a  buggage-ear,  is  to  lie  considered  as 
coDtributing  by  his  own  negligence  to  produce 
the  injury,  and  therefore  that  the  company  is  not 
to  be  held  liable  in  such  cases. 

We  think  that  the  first  and  second  instructions 
asked  for  by  defendant  should  have  been  given, 
and  that  the  fifth,  sixth,  and  seventh  instructions 
ai»ked  for  by  the  plaintiff  should  have  been  re- 
fused It  is  not  deemed  neoessary  more  particu- 
larly to  notice  the  other  instraetienfl. 

The  judgment  is  reversed  and  the  cause 
remanded. 

The  other  Judges  oonevr. 

(iVbfc  bp  Sdiior  of  Amirk&n  Law  Regui^r,) 
The  foregoing  opinion  seems  to  us  to  present 
several  interesting  practical  points,  in  a  very 
judicious  and  sensible  light.  It  is  sometimes 
difficult  to  determine  with  exact  precisioo,  when 
a  person  ceases  to  be  an  employee  of  the  road 
and  becomes  a  passenger.  There  is  perhaps  no 
fairer  test  than  the  one  presented  in  this  case,  to 
allow  his  own  claim  and  conduct  at  the  time, 
and  the  acquiescence  of  the  eompany,  to  deter- 
mine that  question.  At  the  time,  one  who  has 
recently  been  in  the  employment  of  the  company, 
has  a  motive  to  claim  the  privileges  of  the  em- 
ployment, by  passing  without  the  payment  of 
fare.  And  if  he  claims  the  privilege,  and  it  Is 
acceded  to  by  the  officers  of  the  eompany,  there 


is  great  injustice  in  allowing  the  person  at  the 
same  time  to  hold  the  company  up  to  the  higher 
responsibility  which  it  owes  to  passengers,  from 
whom  it  derives  revenue.  It  should,  therefore, 
be  made  to  appear,  that  one  who  passes  in  the 
character  of  an  employee  of  the  road,  was  really 
a  passenger,  before  he  can  fairly  be  allowed  to 
demand  the  indemnity  which  passengers  may  by 
law  require.  If  the  person  assumes  one  charac^ 
ter  for  advantage,  and  the  company  accede  to  the 
claim«  he  ought  not  to  be  allowed  the  benefits  of 
any  other  character,  unless  it  is  very  clear  that 
such  was  his  real  position,  and  that  this  was  nn- 
deratood  by  the  eompany. 

The  effect  of  free  pasaea,  and  of  the  passenger 
being  out  of  his  place  in  the  carriages,  is  very 
fairly  presented,  as  it  seems  to  us,  in  the  fore- 
going opinion,  and  the  principal  cases  are  referred 
to  upon  all  the  points. 

L  F.  R. 


COBBE8POKDBNCS. 

A  ftw  VMed  q%uitxon$  mi  IH9i$i<m   C&urti 

praeties. 

To  TUK  EDrroxs  or  rm  Law  JovnuAL, 

Qektlkmbn,  —  By  the  amended  DiviHion 
Courts  Act,  passed  in  1868,  viz.,  27  Vic.  chap. 
19,  it  is  enacted,  that  it  is  desirable  to  lessen 
the  expenses  of  Division  Conrts  saits,  and 
'*  that  any  suit  cognizable  in  a  Division  Court 
may  be  entered  and  tried  and  determined  in 
the  court,  the  place  of  sitting  whereof  is  th^ 
near€it  to  the  residence  of  the  defendant  or 
defendants,  and  such  suit  may  be  tried  and 
determined,  irrespectiTO  of  where  the  cause 
of  action  arose,  and  notwithstanding  that  the 
defendant  or  defendants  may  at  such  time  re- 
side in  a  county  or  dirision  other  than  the 
county  or  division  in  which  such  Division 
Court  is  situate  and  such  list  entered.** 

I  am  aware  that  in  your  Law  Journal^  in 
1864  (vol  z.  p.  286),  you  published  a  Taluablo 
circular  or  comment  upon  this  act,  by  Judge 
Hughes,  of  the  county  of  Blgin,  but  yet  I  am 
also  aware  that  some  County  Court  Judges 
do  not  agree  with  him  in  his  construction  of 
the  act ;  I  mean  particulariy  where  he  says 
that^  on  construing  the  word  "nearest,**  we 
must  understand  distance  as  **  the  crow  flies.** 

Some  judges  hold  that  the  meaning  is,  by 
*<the  nearest  travelled  or  aTailable  road.** 
Thus  it  is  quite  possible  for  a  court  in  ar— to 
him — ^forugn  county  to  be  nearer  the  defen- 
dants residence  than  the  nearest  court  of  hie 
own  county,  as  the  crow  flies ;  yet  if  the  dis-  * 
tanoe  be  travelled  by  the  only  roads  opened 
or  aTailable  to  the  defendant^  the  distance  to 
the  first-named  court  would  be  much  greater 
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than  to  the  one  in  his  own  coontj.  ThiA  maj 
often  occur  in  new  townships  and  settiementa, 
or  where  highlands  or  small  lakes  occur. 

Unless,  therefore,  the  defendant  can  travel 
through  the  forest^  over  highlands  or  through 
the  lake,  he  would  be  compelled  to  go  much 
further  to  the  oourt  in  the  foreign  oounty, 
than  to  the  court  in  his  own  county. 

On  the  other  hand,  if  two  constructions 
are  to  be  put  upon  this  soction,  varying  as  to 
the  nature  of  each  loeali^,  then  an  evil  will 
arise.  The  quesction  is,  should  the  reading 
be  "  the  nearest  available  road,^*  or  ••  tJie 
neareit  as  the  croioJUee  f  " 

Another  construction  put  upon  this  act  is, 
that  the  words  •*  writs,  process,  and  proceed- 
ings,*' will  not  warrant  the  service  or  enfbree^ 
ment  of  ulterior  proceedings  on  a  judgment 
summons  and  order  to  commit  issued  on  a 
judgment  summons  and  order  to  commit, 
issued  on  a  judgm!eat  obtained  under  the' 
above  section,  and  does  not  extend  to  inter- 
pleader process  on  the  execution  issued  on 
such  a  judgment 

I  have  my  own  opinion  on  these  questions, 
but  they  do  not  coincide,  I  happen  to  know, 
with  at  least  one  County  Court  Judge. 

Another  question,  which  is  now  very  com* 
monly  raised  in  the  praotice  of  Division  Courts, 
is  whether,  after  the  lapse  of  six  years,  judg- 
ments of  Division  Courts  can  be  enforced, 
although  executions  may  have  issued  or  may 
not  have  issued  ? 

The  question  may  be  asked  in  this  manner, 
— Why  should  a  question  or  fact  once  adjudi- 
cated on  be  again  adjudicated ;  or  upon  what 
principle  of  natural  justice  should  a  man  lose 
his  debt,  when,  having  obtained  a  judgment 
«n  it|  and  done  all  he  could  to  recover  it,  yet 
has  to  wait  simply  because  the  defendant  has 
no  goods  and  runs  away,  qit  even  if  he  gives 
time  from  motives  o(  leiuty  ?  A  judgment  of 
a  Division  Court  may  not  be  a  judgment  of 
record,  but  it  is  a  record  on  a  book,  and  settled 
by  the  act  of  law.  In  this  case,  too,  I  happen 
to  know  there  is  a  difference  of  opinion  among 
County  Court  Judges* 

Another  question  arises  frequently  in  Divir 
sion  Courts  as  to  the  liability  of  bailiffs  or 
clerks'  sureties.  Take  first  this  case:  The 
sureties  are  bound  by  covenant  under  seal 
A  bailiff  returns  an  execution,  iLulla  hona^ 
when  he  either  might  have  levied  and  made 
the  money  and  did  not,  or  he  has  actually 
made  the  money  and  concealed  the  fact    The 


plaintiff  in  the  execution  searches  the  office  of 
the  clerk  and  finds  the  return,  supposes  it 
correct,  yet,  after  six  years — ^perhaps  ten  years 
—finds  out  that  the  bailiff  has  been  derelict 
in  duty,  has  received  the  money,  or  been  guilty 
of  some  gross  misconduct  Are  the  suretieg 
liable  on  their  covenant  after  six  years,  or 
how  long  after  t 

Take,  secondly,  the  question  in  sudi  a  case, 
or  either  of  them,  is  the  bailiff  entitled  to 
notice  of  action  ? 

A  third  case  occurs  as  to  snreties,  in  this 
way : — Sureties  covenant  generally  that  the 
bailiff  shall  not  misconduct  himself  to  the  In- 
jury of  any  person  being  a  party  in  a  legal 
proceeding.  Suppose  the  bailiff  receives  the 
money  of  a  defendant  when  he  has  no  execu- 
tion— after  he  has  returned  it  or  whilst  he  ie 
suspended — are  the  sureties  liable  t 

It  seems  a  great  hardship  they  should  not 
be  so,  because  often,  in  such  cases,  the  bailiffs 
represent  to  the  defendants  that  they  are  en- 
titled to  receive  payments.  I  do  not  give  it  as 
my  opinion  that  the  sureties  are  liable,  but 
there  is  room  for  grave  doubts. 

Another  question  often  occurs  as  to  thc- 
manner  of  reckoning  time  in  services  of  no- 
tices in  the  Division  Court  I  have  had  occa- 
sion to  differ  very  much,  and  consider  several 
clients  of  mine  have  suffered  greatly  by  the 
Judgments  or  opinions  of  at  least  one  judge 
on  this  point  In  the  services  of  notices  of 
set-of^  payments,  and  the  Statute  of  Fraudj; 
and  Limitations,  one  construction  is  to  hold 
that  the  day  of  service  counts,  but  not  the 
oourt  day.  Another,  and  I  think  the  true 
one,  is  to  hold  that,  in  all  these  cases,  there 
should  be  six  full  or  clear  days'  notice,  as  in 
the  case  of  the  service  of  a  summons  there 
must  be  ten  dear  days'  notice.  I  contend 
that  the  words  "at  least  six  days  before  the 
Bitting  or  hearing*''  means  legally  dear  days. 
To  support  this  opinion  I  refer  to  Arch.  Pna 
last  ed.  181,  and  the  case  of  Youngs.  Higgvns^ 
6  M.  A  W.  49;  8  Dowl.  P.  C.  212.  The 
words,  "not  less  than  lUx  days,"  "at  least 
six  days,"  are  the  same  as  "at  least  six 
dear  days." 

As  I  do  not  desire  to  make  this  communi- 
cation  too  long,  I  will  not  now  allude  to  some 
other  questions  in  my  mind,  bat  would  leel 
happy  to  have  the  opinion  of  the  Editors  of 
your  valuable  Journal  on  these  different  ques- 
tions. Chakias  Ddiluid. 
Toronto,  Nov.  18,  1866. 
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[Our  oolnmns  are  ftlnmys  open  to  free  dis- 
coBsioD  on  fttl  points  iA  interest  to  Division 
Courts,  end  we  shall  be  happy  to  hear  farther 
from  our  correspondent  and  from  any  others 
who  may  desire  to  express  their  Tiews  on  these 
or  other  points  of  intcras!. — Sds.  l$.Q.Q.] 

IfiaoherU  Act — Asaignsei — Boards  t^  trade. 

To  THE  EdTTOSB  op  TOE  LaW   JouBXAL. 

Qbntlembn^—  Under  the  Insolvent  Debtor's 
Act  official  assignees  are  to  be  appointed  by 
boards  of  trade.  In  tins  county  it  is  proposed 
to  inaugurate  a  board,  and  no  statutory  enact- 
ment exists,  that  I  know,  affecting  such  organ- 
izations. Hence  I  take  take  it,  if  responsible 
parties  meet  and  form  a  board,  haying  rules, 
kcj  a  board  legal  enough  to  appoint  ofBknal 
assignees  would  be  created.  Still  I  am  in 
doubt  whether  a  spedal  act  of  tncorporation 
ought  not  first  to  be  procured,  sanotkming,  as 
itweie,  the  board.  Can  yon  enlighten  me? 
Several  deserving  insolvents  wish  to  avail 
themselves  of  the  Act,  but  want  to  do  so  in 
this  county,  so  as  to  avoid  the  expense  of 
going  abroad  to  foreign  assignees,  having  little 
enough  to  live  upon. 

Please  answer  me  in  your  excellent  journal, 
Yours, 

A   StTBSCRIBEK. 
Guelph,  Oct.  15,  1866. 

[The  Insolvent  Act  of  1864,  sec,  2.  sub-sec. 
4,  and  sec.  8,  sub-sec.  10,  meet  the  diflBculty 
by  providing  that  the  Board  of  Trade  in  each 
County,  or  "the  nearest  Board  of  Trade," 
may  appoint  official  assignees  in  and  for  each 
County. — ^Eds.  L,  J.] 


Kew  Municipal  Act  —  ElectioM  —  Police 

Moffittratee. 

To  TBB  EmroKB  or  nu  Law  JooairAi.. 

DsjLB  Sib,— What  is  your  view  as  to  the 
provisions  of  the  new  Municipal  Act,  as  to 
elections — say  for  towns  ?  It  seems  to  me 
clear,  that  next  December  the  nominsiions  for 
mayor,  reeves  and  deputies  must  be  made,  and 
if  rsrioiis  candidates  are  proposed,  the  election 
will  take  place  in  January.  The  427th  section 
leems  to  say  so  in  the  words  that  follow  the 
words  as  to  the  time  when  the  Act  shall  take 
effiBct,  providing  tiiat  so  much  of  the  Act  as 
relates  to  the  nomioating  of  candidates  for 
municipal  office,  &a,  shall  oome  into  effect  on 
the  Ist  day  of  November  next. 

There  are  doubts   m  many  minds,  also, 


under  the  871st  section.  It  seems  that  it  is 
now  obligatory,  that,  in  all  cities  and  towns 
having  a  certain  population,  a  police  magistrate 
shall  be  appointed,  who,  under  the  o72nd 
section,  is  to  hold  office  during  pleasure.  The 
old  Act  made  it  a  matter  of  choice  with  the 
municipal  oooocil,  who,  on  recommending  that 
a  police  msgistrate  should  be  appointed  by  the 
Governor,  could  have  that  privilege,  having  to 
pay  for  it  theronelves,  however.  Now,  however, 
His  Excellency  seems  to  have  the  right,  in  fact 
must  make  the  appointment ;  and  the  salary 
will,  I  take  it,  be  defrayed  out  of  the  public 
purse.  This  seems  just,  for  many  cases  coming 
before  any  police  magistrate  in  a  town  really 
did  not  originate  in  the  town,  but  abroad. 
There  are  many  other  reasons  why  this  seems 
correct. 

Please  oblige  with  your  views. 

Aif  Elector. 

Gait,  Oct.  18,  1866. 

[The  provisions,  with  reference  to  the  quali- 
fications of  hoik  candidates  and  electors,  do 
not  come  into  force  until  the  1st  of  September, 
1867,  section  427  having  been  amended  by 
sap.  52  of  the  same  session. 

Sec.  427  seems  clear  enough  except  as  to 
the  exact  meaning  of  the  word  **  qualifica- 
tion," and  as  affecting  this  it  has  been  ques- 
tioned whether  or  not  an  elector  having 
property  in  several  wards  is  entitled  to  vote 
in  each  at  the  coming  election.  It  is  generally 
thought  that  he  cannot,  but  we  should  not 
endorse  that  view  without  further  conside- 
ration. 

Under  the  old  act,  police  magistrates  were 
paid  by  the  corporation,  but  the  present  act 
does  not,  that  we  can  discover,  make  any  pro- 
vision (at  their  payment.  This  will  be  an  inter- 
esting question  for  police  magistrates  to  discuss 
until  the  next  pay-day  arrives.— Eds.  L.  J.] 

IISVISW. 

AHandt  Book  or  Oommxrcial'Law  for 
TJppBH  Oanaoa.  By  Robert  Sullivan,  M.  A., 
Barrister-at-Law,  and  Charles  Moss,  Stud- 
ent4tt-law.  Toronto :  W.  0.  Ohewett  k  Co., 
1866. 

Information  for  the  million  has  been  one  of 
the  distinctive  features  of  the  19th  Century ; 
the  schoolmaster  has  been  abroad,  and  there 
is  scarcely  a  branch  of  law,  physic,  mechanics 
or  any  of  the  numerous  ologies  which  has  not 
had  its  Manual  or  Handy  Book,  to  initiate  the 
unlearned,  or  to  give  a  condensation  for  those 
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desiring  a  multum  in  pano.  The  kkw,  parti- 
cularly, has  abounded  in  works  of  this  kind  in 
England — the  book  before  us  is  a  very  credit- 
able effort  of  Young  Canada  in  the  same 
direction. 

One  of  the  best  text  books  erer  written, 
Smith's  Mercantile  Law,  has  been  taken  as  a 
model,  and  not  only  as  a  model,  but  the 
arrangement  of  that  work,  as  the  authors  state 
in  the  preface,  has  been  closely  followed  and 
the  language  often  used. 

The  first  chapter  is  devoted  to  brief  out- 
lines, (I)  Of  the  laws  in  force  in  Upper  Canada 
(2)  Respecting  collection  of  debts  by  suits ; 
which  will  be  found  very  useful  to  mercantile 
men  in  giving  them  a  good  general  idea  of  how 
and  when,  and  in  what  courts  cases  are  to  be 
tried,  and  when  judgments  can  be  obtained 
and  executions  issued  and  the  means  of  en- 
forcing them.  (8)  The  acts  respecting  fraudu- 
lent preferences.  (4)  The  married  women's 
act  (5)  Bankruptcy — a  very  useful  sketch 
of  the  Insolvent  Acts  in  force  here.  This  will 
be  particularly  so  to  all  foreigners  desiring 
commercial  dealings  with  this  country,  as 
they  always  look  to  the  bankrupt  laws  with 
great  care  in  such  or  similar  cases.  (6)  Pro- 
ceedings against  representatives  of  deceased 
debtors — rather  an  abstruse  subject  by  the 
way,  which  could  of  course  only  b?  treated  of 
shortly. 

Chapter  2  treats  of  Mercantile  Property, 
which  is  divided  into,  (1)  Of  the  good-will  of 
a  business,  and  (2)  Shipping,  as  being  '^two 
classes  of  personal  property  with  which  mer- 
chants especially  are  concerned."  Chapter 
8  treats  of  Mercantile  persons,  that  is  to 
say,  (1)  Sole  traders.  (2)  Partners.  (8) 
Corporations  and  joint  stock  Companies,  and 
(4)  Principal  and  agent  Chapter  4  dis- 
cusses Mercantile  Contracts:  (1)  Bills  and 
notes  and  other  negotiable  instruments.  (2) 
Guaranty  and  suretyship.  (8)  Contracts  with 
common  carriers.  (4)  Contracts  of  affreight- 
ment (5)  Bottomry  and  respondentia.  (6) 
Insurance.  (7)  Contracts  of  apprenticeship 
and  of  hiring  and  service ;  and  (8)  Contracts 
of  sale.  Chapter  5  speaks  of  Mercantile 
Remedies.  (I)  Stoppage  in  ^ran«t<«,  and  (2) 
Lien. 

It  will  thus  be  seen  that  a  great  deal  of 
ground  is  covered,  and  though  such  a  com- 
paratively small  work  must  of  necessity  be 
elementary  and  general,  still,  as  the  statements 
of  the  law  on  the  various  points  touched  upon 
are  put  concisely  and  clearly,  a  great  deal  of 
informati<m  is  given  on  each  in  a  small  com- 
pass ;  and  when  we  consider  the  great  diffi- 
culty of  condensing  such  important  subjects 
hA  those  treated,  and  of  selecting  for  discusa 
sion  the  points  of  most  importance  and  of 
greatest  general  interest,  it  cannot  be  denied 
that  the  task  has  been  well  done,  and  we  hope 
that  the  public  will  shew  their  appreciation  of 
it  by  availing  themselves  largely  of  the  oppor- 
tunity afforded  them  of  obtaining  so  much 
information  at  so  small  a  cost 


It  is  only,  however,  the  professional  man 
who  can  thorou^ghly  appreciate  that  science  of 
condensation  which  is  so  well  exemplified  in 
some  of  the  Manuals  published  in  England ;  and 
though  the  work  before  us  will  not  be  as  use- 
ful to  the  profession  as  to  the  mercantile  and 
business  public,  inasmuch  as  it  gives  no 
authorities  for  the  propositions  laid  down,  and 
is  of  an  elementary  character,  it  will  never- 
theless in  the  latter  view  be  of  utili^  to 
students,  in  giving  them  a  general  and,  so  far 
as  we  have  seen,  a  correct  idea  of  the  most 
practical  part  of  their  ftiture  professional  busi- 
ness, whilst  merhants  in  the  United  States  and 
in  Lower  Canada  will  for  similar  reasons  find 
the  book  of  much  use  to  them  in  their  transac- 
tions with  this  country. 

The  "get  up"  of  the  book  is  also  good, 
and  we  notice  that  the  style  of  cover  used  is 
similar  to  that  introduced  in  Mr.  O'Brien's 
Division  Court  Manual.  The  book  contains 
270  pages,  and  is  supplemented  by  a  foil  in- 
dex, and  the  price  has  been  fixed  at  $2. 


APPOINTMENTS  TO  OFFICE. 


OORONIiRS 

GILDBRT  C.  FIKLD,  ot  thi»  town  of  Woo<Utoek.  Kiquii*. 
M.  IX.  to  be  an  A«oei«t«  Oon>u«r,  for  the  Oouaty  of  Oxluni. 
(QaMtCed,  Ootobw  Q,  IM6.) 

PHILIP  PARKER  BURR0W8,  of  Hfllbrook,  £»iaira. 
U.D.,  to  be  so  AMDdAteOoroner,  fi>r  the  Uuited  OmuitM  of 
NorthumberlMid  and  Dartum.    (Gaaetted,  Oelobertf,  I8MI) 

NIBL  DUMIOP,  of  LoaghboroOKh,  EMtnire,  M.  D,  to  bt 

an  AasocUte  Coroner,  for  the  County  of  Froatenae.    (Qnet- 
ted,  October  0, 18M.) 

OBOROB  W.  JONES,  of  the  Tillage  of  Prisoe  Albart,  Eh|.. 
H.I>.,  to  be  an  Aaaociate  Coroner,  ten  the  Coaatr  of  OntuM 
(Gaaetted,  October  6, 1860  ) 

GBORQI  WILSON,  of  Hnmbenton^  E^atie,  to  b*  la 
AModate  Oaroner  ftv  tb»  Oounty  of  Welland.  (Qaaettcd, 
October  6, 18M.) 

WILUAM  JmJUS  MICELE,  of  Petrolia.  EMpdxe,  lf.D , 
to  be  an  Afwelate  Coroner  for  the  Ouontw  of  UiabtflB. 
(Gaietted,  Oetobsr  e,  1866.) 

HELTON  H  STARR,  Enqnlrw,  M.D ,  to  b«  AnncUte  Coro- 
ner for  the  United  Ouantiae  of  York  and  Peel.  (Gaaettid, 
October  20, 186&.} 

NOTARIKS  rUBLia 

JOHN  MoKBOWN.of  Hamilton,  Esquire.  Barrtetar«t-Li«, 
to  be  a  Notawy  PnbUe  for  Upper  Canada.  (Gaaatt«d,Oefe»ber 
6,1866.)  ri-  V  ■--. 

WILLIAM  HORATIO  RADKN HURST,  of  Perth,  Efqiiin» 
Barritfter^MAW,  to  be  a  notary  Public  Ihr  Upper  Oum^ 
(Qaietted,  Ooteber  6, 1866.) 

PEDRO  ALMA,  of  Niitgara,  EMjalre,  Barrlatcr-at  Uw,  to 
be  a  Notaiy  Pahtte  fsr  Upper  Canada.  (Oaaetted,  October 
U*,  1866.) 

ABRAM  WILLIAM  LAUDER,  of  the  atr  of  Torooto. 
Eaquiie.  SarHrter^MAV.  ti>  b«»  a  Notarj  PnbUe  ftr  Upp»r 
Canada.    (Uaaeited,  October  IS,  1866  ) 

JOHN  HBNRT  AN8LEY.  of  SSmco«i.  EK^uire,  Btfrinttr- 
a^Uw,  to  be  a  NotaTj  Public  for  Vpp^  Caoad«.  (i<a»tMd, 
Ooluber,  IS.  lS6d.) 


TO  COBBEBPONDEKT8. 

»•  Cbabus  DuaAHD**— *•  A  SuMCEiBm"— «  As  Eucfoi**- 
Under  **Corrt^pandvnee.'' 
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].  Sfttnr-.  M iduelaM  Twm  ends.  Clerk  of  •wmj  MudI- 
dpsUty  Maapt  OoimtlM  lo  return  No.  of  reel- 
4eat  ratepayera  to  Begictrer  Oeoeml. 

1  SUN....  lit  Smday  in  AdvenL 

a  Mod UatdftyfiiriwtifleortcWftirOoiiii^Oewt. 

8.  Batur...  O^norptioD  of  Uie  Bleeeed  Virgin  Mary. 

9.  SUN...  Siicl  Stmda^  in  Advad, 

U.  Tiut.Z  QoArter  Seedons  and  Ooaniy  Oonrt  Bltttsst  Sa 

eaehOonn^. 
U  Tltars..  UmI  day  iir  eervke  ftw  York  and  Peel.    Leet 

day  Ibr  CoUootor  to  retnni  Roll  to  C^noery. 
1&  SITN..-  am  Antda^  in  Aitmt. 
17.  Moo ...  ReeordeHe  Ooart  rite. 
SI.  rridaj.  SL  IAohmu, 
23L  80.N...  4ih  Smdov  te  JdfaaO. 
2i  Mno.....  1>eoiare  far  York  and  Feel. 
».  Tiwfl....  Chriatmae  Day. 
aSiVed..^  Sl.aiepkm. 

9.  Thura..  A.  JoAa  Me  Skmmgdiit,     fitttioge  of  Coort  of 
2S.  Frldiy.  iimeoBNii.  [Error  and  Appeal. 

M.  SUN_  Ijt  Jtendiqr  Hfl«r  Okrittmm. 
n.  Mod....  Laet  day  on  w-faleh  remaining  half  of  0.  f .  8. 

payaua.    JMI  of  Mmtelpal  year. 


®be  S0(a1  (S0ttvti8i' 


MUNICIPAL   GAZETTE. 


DSCEMBEB,  1866« 


EXEMPTIONS  IN  ATTACHMENT  CASES. 

A  correspondent  requests  our  opinion  m  to 
whether  goods  which  are  exempt  from  seliure 
under  23  Vic  Cap.  26  on  an  execution  against 
the  goois  of  a  debtor  are  also  exempt  from 
seizure  under  a  writ  of  attachment  The 
point  though  of  great  importance,  has  never, 
80  &r  as  we  know,  been  finally  determined. 

Section  199  of  the  Dirision  Courts  Act  em- 
powers the  baililf  or  oonsUble  "to  attiich, 
Mize,  take,  and  safely  keep  all  the  personal 
esttte  and  effects  of  the  absconding,  removing, 
or  concealed  person  within  such  County  liahle 
to  teigure  under  execution  for  debt**  Thls^ 
therefore,  is  the  guide  that  we  must  follow. 
It  does  not  say  that  the  bailiff  is  to  attach, 
^,  aU  the  property,  but  only,  all  that  is 
liable  to  seizure  under  execution  ibr  debt; 
that  is,  such  property  as  is  liable  to  seixure 
under  execution  for  debt,  and  no  more. 

^perty  seised  upon  any  wanmnt  of  attach- 
ment is  liable  to  iaisun  and  sale  nader  the 
cxecatimi  to  be  inoad  upon  tlM  Jadgmeni  to 
^  obtained  againt  tfa*  detor  (sea  SOi.) 
^  kire  4igalii,  ittaahwpBta  aad  exeontiana 
•nintUsmattwplMed  opoa  th^iaaaefoot- 
ii^ ;  wd  gooda  wifah  mn  kamoft  tukkr  <he 
Conner  vrltwoQld  alBo  tppMr  to  ba  asDNipt 
^nderthelattar. 


Section  4  of  the  28  Vic.  cap.  9fi,  is  as  fal- 
kiws;  ''  The  following  chattels  aro  hereby 
declared  exempt  from  aeixnre  under  any  writ 
issued  out  of  any  Court  whaterer  in  this  Pro- 
▼ince,  namely,"  fto.,  describing  certain  articles. 
The  stetota  speaks  both  of  ''the  debtor  and 
hU  famUy"—** provided  for  fomUy  use'*— 
''tods  and  impleBentSt  &&,  in  the  debtors 
occupation"— and  "the  debtor  may  select" 
ko.  We  do  not  at  praaant  see  (notwithstand- 
ing the  aftkarant  allusion  to  these  exceptions 
in  a  case  hereafter  referred  to)  that  any  aiga- 
ment  can  be  drawn  from  the  use  of  the  word 
''debtor''  in  these  connectionsi  as  implying 
that  the  debtor's  presence  is  in  any  way  neoea- 
sary.  Nor  4oM  it  follow  that  every  caae  were 
an  attachment  baa  issued  from  a  Division 
Court  that  the  debtor  has  absconded,  and  this 
is  perhaps  materia^  in  reading  the  judgment 
in  the  case  alluded  to. 

In  the  Superior  Coorta  the  wording  of  the' 
Act  authorising  the  sheriib  to  seize  an 
absconding  debtor's  property  are  more  gene- 
ral, and  may  reaaonaUy  be  said  tolndude  M 
his  property,  no  limitation  beiog  expressed^ 
and  no  reference  being  made  which  would 
imply  that  only  goods  liable  to  seizure  under 
execution  can  be  taken  on  an  attachment 

In  lUgina  v.  Jkmidem,  21  U.  C.  Q.  B.  41, 
certain  property,  which  had  bean  left  by  the^ 
defendant  on  his  absoending  from  the  Pro- 
vince, in  the  possesnon  of  his  wife  and  family^ 
and  all  of  which  would,  ander  ordinary  drcuoi^ 
stances,  have  been  exempt,  was  eaized  under  m 
writ  of  attachment  The  wife  ohhnad  tfaego^4a% 
and  the  question  was  mibnitted  to  the  eonrl,. 
whetlier  or  not  this  exemption  oouM  be  claim- 
ed by^the  wife,  the  dttedant  al  the  tian 
being  an  absconding  debtor.  iUtiiam,  C.  Jl,. 
said,  "  It  is  my  opinion  si  present  looking  afr 
the  whole  statute,  28  Via  cap.  94^  thai  when, 
a  debtor  has  absconded  from  his  dwelling  ini 
this  Prorince,  the  bed,  bedding,  Ac,  which: 
wonld  have  been  edBopt  from  eseontieni 
against  him  hi  ordinaty  daeai^  if  hs  hadi  been 
residiiig  with  hii  fenHy,  will  not  bo  oxemptod; 
when  they  are  no  kmgjar  in  hia  nas^  hot  only 
in  the  nae  of  hit  fen%  iHhmm  ho  hoe  Mfr 
behind.  There  are  ooveaat  expnoiieno  fa'  Iho 
slstnte  wbksh  WadtolhglcoiiQlnflKon,  but  pen- 
hapo  on  fartwr  uMJilii  nliwi  I  mtgM  come  to 
a  diftroni  oondirakm  on  IhAI  pofart^  thongh  it 
is  material  to  oonaiiBr  tfrnt  hi  oMoa  of  attaeh- 
nant  i^aimt  the  goods  of  tlMeowH^  debtous 
thenisno4 
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In  commenting  upon  this  case  we  cannot  do 
better  than  use  the  words  used  in  Mr. 
O'Brien's  Division  Court  Manual,  page  75, 
where  he  says,  "  This  judgment  was  not  giren 
with  any  reference  to  the  Division  Courts  Act, 
and  the  words  in  section  IW  which  empower 
the  bailiff  to  make  the  seizure  of  the  abscond- 
ing debtoi^s  goods,  are  '  all  the  personal  estate 
and  effects,  Ac,  liabU  to  $ei$mre  under  execu- 
turn  for  debt*  It  may  therefore  l>e  doubted 
whether  the  same  conclusion  would  have  been 
arrived  at,  if  the  question  had  oome  up  on  an 
execution  issued  from  a  Division  Court.'* 

It  may  be  argued,  and  it  is  doubtless  to  a 
certain  extent  true,  that  process  of  attachment 
is  partly  for  the  purpose  of  compelling  the 
debtor's'appearanoe,  and  eiftcting  service  upon 
him,'  and  partly  to  obtain  security  to  the 
plaintiff  for  his  debt,  but  in  either  case  the 
results  of  the  humane  histincts  which  led  to 
ithe  passing  of  the  Exemption  Act  are  practi- 
cally as  beneficial  and  necessary  in  the  case  of 
attachments,  as  they  are  when  goods  are  seised 
under  exeeutiona  Upon  the  whole,  therefore, 
we  incline  to  the  opinion  that  goods  exempted 
<in  one  oese-are  also  txempted  in  the  other. 


MUNICIPAL  ELECTIONS. 

The  question  of  qualification  of  electors  has, 

las  already  observed,  given  rise  to  a  number 

<of  questions  under  the  late  act,  and  in  oonnec- 

'tion  with  thia  it  is  necessary  to  determine  the 

•meaning  of  *'  qualiflcatSbn/'    It  is  questionable 

"  whether  the  word  can  be  read  in  its  limited 

•  sense  as  referring  only  to  oiimiiii^— many 

*  things  befog  neoessai^  to  entitle  a  person  to  a 
vote  besides  amount ;  but  it  is  dear,  we  think, 
that  '"^disqualifloation"  is  included  in  ''quali- 
fication," ibr  if  a  person  is  disqualified  he  is 
not  quIilJBed,  and  this  must  be  remembered 
in  readihg  the  act  8ee  remarks  of  Hagarty, 
J.,  in  The  Qusm  ex  tel  Bollo  v.  Beard,  1 

•  U.  C.  L.  J.,  N.a  12«. 

Section '76  enaets  that  bo  person  not  having 
pud  all  takes  d«e  by  him  shall  be  qualified  to 
'be  a  meAber^ofany  Manicipal  Council ;  and 
•sectioii  *l&i  «s<«m«iided  by  chapter  53,  profvides 
'that  'the  eleefbrs  «f  every  tnunioipality  for 
which  there 'is  an  assessment  roU,  and  the 
^eleotorsof  every  Mice  Yiliago  ahaU  be  those 
'  -who,  amonget ettar  tUagi,  faadi^d  all  muni- 
cipal tftxis  Jdi|e-l9*  tbeai  en  or  belbre  the  16th 
day  of  'Dessmber  next  preoediBg  the  election ; 
and  seotion  4aTv  le  ameDdafi  by.  chapter  62, 
states  that  so  much  of  tlia  acta*  ralalei  ^  the 


''qualification"  of  electors    and   candidates, 
shall  not  take  effect  until  1  »t  September,  IWiT. 

Now  bearing  in  mind  the  rule  thut  ditq»/iii. 
Jlcation  is  included  in  qvaUfentifm,  it  wnul.l 
seem  to  follow  that  the  provision  with  respect 
to  taxes,  will  not  apply  to  the  coming  I'lwtioi.;^ 
in  January,  1867. 

Section  78,  at  least,  which  refers  to  candi 
dates,  is  placed  under  the  general  bead  nf 
"Disqualification,**  and  the  word  "qualified*' 
is  used,  and  if  it  is  a  matter  of  qualiflcatioD  as 
to  candidates,  why  not  so  as  to  electors. 

Then  as  to  the  right  of  an  elector  who  has 
voted  in  one  ward  in  a  city  or  town,  to  rote 
also  in  another,  under  section  78,  prorided  be 
has  been  rated  for  the  necessair  propertj 
qualification.  Unless  the  matter  of  this  sec- 
tion can  be  said  to  come  under  the  geDeial 
head  of  "  qualification,"  the  right  given  by  it 
comes  into  force  on  the  1st  January  next; 
and  this,  we  think,  will  be  found  the 
true  construction  of  the  act  It  seems  to 
be  rather  a  substantive  declaration  of  the 
rights  of  electors  (who  are  properly  quali- 
fied otherwise)  than  a  mere  incident  of  quali- 
fication. Great  difference  of  opinion  exists  on 
the  point,  and  eminent  counsel  agree  to  differ 
about  it  after  mature  consideration.  It  is  a 
question  which  must^  we  imagine,  ^ery  shortlT 
receive  a  judicial  answer. 

It  is  a  pity  tliat  in  an  act  of  so  much  im- 
portance, there  are  so  many  points  upon  which 
,it  is  impossible  to  arrive  at  conclusion.^  irhieh 
appear  any  thing  like  reasonably  certain  of 
being  the  right  ones.  Would  it  not  hare 
been  better  to  have  postponed  the  operation 
of  the  act  altogether  for  a  year,  and  give  time 
thoroughly  to  understand  it,  so  far  as  it  can 
be  understood  without  judicial  interpretation. 
and  further  time  to  amend  it,  for  amended  and 
ezpkined  it  doubtless  will  be  in  many  parti- 
culars, though  the  parts  of  it  which  appear  to 
be  especially  doubtful,  have  reference  to  mat- 
ters which  the  simple  lapse  of  a  short  time 
will  set  at  rest 


ENGLISH  POLICEMEN. 
It  is  rather  the  habit  of  people  in  the'*eld 
oovntry'*  to  apeak  d]8par^;ingly  of  evefything 
oonneeted  witti  colonies  and  coloniata  oome- 
timea  making  oompariflons  where  comparisons 
are  abaordy  and  on  evny  occasion  gjoriiying 
themaalvaa  and  their  ioBlitations  at  the  ex- 
peoaeof  otherB,  aod  very  geaeraUy  ejcposiog 
their  ignorance  of  ub  and  onr  affiura  in  doii% 
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so.  Our  officials  come  in  for  their  share  of 
what  is  going;  bat  for  stolid  and  unutterable 
stupidity  we  will  back  a  certain  class  of  Eng- 
lish officials  against  the  world.  We  often  come 
across  newspaper  items  which  astonish  us, 
but  any  thing  so  painful  in  its  consequences, 
in  this  connection,  as  the  following,  which  we 
take  from  an  English  legal  periodical,  we  do 
not  at  present  remember : 

"  Hod  not  the  facts  beco  glveD  in  evidence  before 
a  coroner  by  several  witnesses,  we  could  not  have 
beHered  that  aach  stapldity  and  inhumanity  as 
the  policu  seemed  to  have  exercised  at  a  recent 
tire  in  the  Uampstead-road  was  possible.  From 
the  evidence  we  gather  that  at  the  time  the  fire 
was  first  discovered  the  master  of  the  house  was 
absent,  having  left  his  six  children  in  bed  In  charge 
of  two  servants.  As  soon  as  the  alarm  was  raised 
one  of  the  servants  ran  into  the  street  with  the 
baby,  which  she  handed  to  a  bystander,  and 
essayed  to  return  to  save  the  other  children.  It 
win  scarcely  be  credited  that  notwithstanding, 
there  was,  as  proved  by  the  witnesses,  plenty  of 
time,  the  police  absolutely  and  persistently  refused 
to  allow  her  to  return  and  save  those  who  had 
been  left  behind.  Fortunately  two  other  of  the 
children  were  saved  by  the  man  who  discovered 
the  fire,  but  the  police  refused  to  re-admit  htm  to 
flave  the  rest,  and  as  the  result  three  of  the  chil- 
dren died  of  suffocation. 

*'  It  is  quite  right  that  on  the  occasion  of  a  fire 
the  efforts  of  the  police  should  be  directed  to  the 
prevention  of  robbery  and  the  saving  of  valuable 
property  from  promiscuous  plunder,  but  surely 
their  instructions  to  that  intent  do  not  extend  to 
a  disregard  of  human  life.  If  the  police  were  on 
this  occasion  only  carrying  ont  their  iustmciioDs, 
ao  much  the  worse  for  their  superiors ;  but  if  they 
▼ere  merely  acting  on  a  too  rigid  interpretadon 
of  a  general  rule,  as  is  poMible,  the  proper  limito 
of  their  discretion  shonld  be  more  distinctly 
pointed  cnt,  so  Uiat  when  they  first  take  charge  of 
a  bomiag  bnilding,  before  the  arrival  of  engines 
and  escape-ladders,  they  may  satisfy  themselves 
either  that  all  the  inmates  have  been  removed,  or 
thataU  possible  efforts  to  save  them  have  been 
made  and  failed.  Who  Is  the  responsible  person 
in  this  matter  it  may  be  difficult  to  determine. 
If  the  Chief  Commissioner  be  to  blame  he  should 
iose  no  time  in  altering  the  police  regnlaUons,  so 
tt  to  prevent  the  recurrence  of  so  scandalous  a 
saorifice  as  has  taken  place ;  if,  on  the  other  hand 
the  conatables  on  duty  have  exceeded  or  miscon- 
cdved  their  order,  the  coroner's  jury  will  perhaps 
bow  how  to  deal  with  them." 

Whether  this  was  the  result  of  stupidity 
or  inhuouuuty,  or  both  combined,  we  can- 
not say;  but  we  scaroely  like  to  disgrace 


human  nature  by  supposing  it  to  be  the 
second  of  the  three.  Neither  can  we  tell  the 
number  of  officials  who  were  neoessary  to 
preserve  the  dignity  of  the  law  dunog  the 
celebration  of  this  human  sacrifice,  but  ms 
have  a  shrewd  notion  that  under  like  circum- 
stances  in  this  country,  including  a  supply  of 
these  vigilant  officers  (and  we  consider  our- 
selves sufficiently  law  abiding),  it  would  have 
taken  a  much  larger  force  to  have  secured  the 
death  of  these  unfortunate  children. 

SBIiSCTIOirS. 


insurance:  aqainst  accidents. 

People  ofien  wonder  how  it  is  that  Aoctdent 
insurance  Joropanien.  can  afford  to  insure  30 
many  persons,  and  for  so  large  a  snm  each  as 
93,000  or,  $5,000  for  so  small  an  amount  as 
ten  or  twenty-five  cents  per  day. 

For  the  benefit  of  saeh  we  may  say  that  the 
law  uf  aocidenis  on  railroads  is  as  fixed  and 
cooHtant  as  the  law  of  mortalitv. 

The  staristicH  of  travel  on  railroads  are  care- 
fully prepared  and  easily  nnderstood,  and  it 
is  really  surprising  that  so  fswaeoidentsoccnr. 
But  that  they  do  oeeur,  and  will  inev^taldy 
occur,  is  as  certain  as  that  the  sun  shines. 

From  the  report  made  to  the  Auditor  Gene- 
ral of  Pennsylvania  by  the  various  Railroad 
Companies  in  this  Commonwealth,  showing; 
the  business  of  the  year  1865,  it  appears 
that  vpon  eighteen  Imiding  lines  of  railway, 
the  total  number  of  passengers  earried  was 
16,012,310. 

The  whole  number  of  persons  killed  was 
365,  and  injured  561. 

From  these  statistics  wedednee  the  fact 
that  one  passenger  is  killedtontof  every  320,- 
246  naseoDgers  earried ;  one  passenger  is  in- 
jurea  out  of  every  91,547  nassengers  carried. 

Persons  that  are  insured  are  presumed  to 
be  neither  more  nor  less  liable  to  accident  than 
others,  and  hence  we  infer  that  the  number  of 
insured  passengers  killed  on  ndlraads  will  be 
in  the  same  proportion,  via. :  one  to  every 
320,246.  From  320,246  passengers  paying 
ten  cents  for  an  insurance  of  93^000  ror  one 
dav,  the  Insoranoe  Company  will  reoeive 
$32,024.60,  out  of  which  they  must  pay  for 
one  man  killed,  or  $3,000,  leaving  a  margin 
profit  of  over  $29,000: 

On  general  accident  tickets,  or  twenty -five 
cents  for  a  risk  of  $5,000,  the  Company  would 
receive  $80,061.50  on  320,246  pMsengers,  and 
have  $5,000  to  pav  for  one  man  killed — margin 
of  profit  being  $65,600. 

This,  of  course,  is  ezelnsive  of  oommissions, 
paid  agents,  and  expenses  of  doiag  business. 

In  the  same  way,  on  a  ten  oenttieket*  the 
weekly  compensation  is  $15  for  a  period  not 
exceeding  twenty-six  weeU — in  all,  $390. 
On  a  general  accident  ticket  the  oompensation 
is  $25  per  week,  or  $660  as  a  naiiinuM  pay- 
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If,  therefore,  m  Sb  shown  aboTe,  one  out  of 
erery  91,547  is  disabled  by  aeoideni,  the  Com- 
pgny  would  reoeiTe  on  these,  at  ten  cents 
each.  $9,154  70,  and  Lave  to  pay  $390;  and, 
on  a  twenty-five  cent  ticket,  would  receive 
$22,^86  76,  to  psy  $650. 

What  can  be  more  dear,  therefore,  than 
that  any  such  Insurance  Company,  properly 
organized  and  efficiently  conducted,  must  of 
necessity  be  successful ;  and  persons  invest^ 
ing  ten  or  twenty-five  cents,  or  more,  in  this 
way,  to  secure  a  risk  upon  their  lives  for 
$3,000  or  $5,000  (although  the  price  paid 
does  not  seem  commensurate  with  the  amount 
insured),  may  be  perfectly  satisfied  that  the 
amount  will  be  promptly  met  and  paid.— C.  8. 
Insurance  Qazeiie. 


MAGISTBATES,  MUKICIPAL, 
INSOLVENCY,  &  SCHOOL  LAW. 

NOTES  OP  NEW  DECISIONS  AND  LEADING 
GASES. 

Habmas  Cobpvs.— It  appeared  on  an  appllea- 
tion  for  a  hahtat  eorjma  that  the  information  laid 
before  a  polioe  magistrate  and  warrant  to  appre- 
hend ware  for  an  assault  and  beating,  but  it  was 
disputed  whether  upon  the  examination  and  trial 
this  was  all  the  eharge  made,  or  whether  he  was 
not  then  charged  with  an  aggravated  assault; 
and  whether,  when  he  pleaded  guilty,  he  did  so 
to  the  former  or  the  latter  charge;  numerous 
contradictory  afiidavits  were  filed.  Four  several 
warrants  of  commitment  were  In  the  gaoler's 
hands,  upon  one  at  least  of  wUoh  the  prisoner 
was  detained  in  custody.  They  were  all  for  the 
same  offence,  one  having  been  from  time  to  time 
substituted  for  the  other. 
"^  Qamre,  whether,  or  how  fbr,  or  for  what  pur- 
pose  affidavits  can  be  received  against  a  oonvic- 
UoQ  or  warrant  of  oommitment  valid  on  the  face 
of  it 

A  judge  cannot  enquire  into  the  conelunons  at 
whioh  the  magistrate  arrived  if  he  had  Jurisdic- 
tion over  the  offeuoe  charged  and  issued  a  proper 
warrant  upon  that  charge,  but  may  enquire  Into 
what  that  charge  was,  or  whether  there  was  a 
charge  at  all. 

Con.  Sut.  Can.,  cap.  9,  probably  applies  only 
to  eommon  assaults,  ifcc.  . 

A  charge  of  assaulting  and  beating  is  not  a 
charge  of  sggravftted  assault,  and  a  complaint  of 
the  former  will  not  sustain  a  conviction  of  the 
latter,  though,  w&en  the  party  is  before  the 
magistraie,  the  ciMMrge  cf  aggravated  assault 
may  be  made  in  writing  and  followed  by  a  con- 
viation  therefor. 

Under  doubts  as  to  the  law,  and  on  the  disputed 
facte,  the  priacocr  was  admitted  to  bail,  pending 
the  application  for  his  discharge,  which  wac  to 


be  renewed  in  Term.— i»  th$  wMtier  of  Bv^k 
MeKmnon.  a  PriMoner  to^fmtdm  dott  etut^  m 
the  (hmnum  (?aeZ  qf  the  CamUif  cf  WeMtmorik," 
2  U.  C.  L.  J.  N.8. 

IxsoLTiHT  Act  ov  1864.  — A  disagreement 
having  arisen  between  the  migority  in  number 
and  the  majority  in  value  of  the  creditore  of  an 
insolvent,  amotion  to  adjourn,  under  see.  II, 
sub-see.  2  of  the  Insolvent  Act  of  1864.  wu 
opposed  by  the  latter;  whereupon  applieatioo 
was  made  to  the  judge  of  the  Coan^  Court  to 
dispose  of  the  matter,  who  ordered  that  the  ma- 
jority in  number  might  proceed  in  Chancery,  in 
the  assignee's  name,  against  the  majority  in  valee. 

Semhle,  that  neither  party  could  legally  oppose 
the  a<Qoumment,  if  it  was  insisted  upon  by  tk* 
other,  as  it  would  have  the  effect  of  empowering 
the  objecting  party  t6  prevent  the  Judge  from 
adjudicating  between  them,  as  intended  by  the 
act ;  but  that  such  adjournment  should  bare  fol- 
lowed as  of  course,  and  upon  a  similar  divisioa 
of  opinion,  the  judge  should  have  dedded  between 
the  two  sets  of  resolutions,  and  might  then  have 
directed  the  assignee  to  proceed  in  Chancery,  or 
otherwise  contest  the  claim  of  thoee  crediton 
whose  debt  was  disputed.     But 

ffeld,  that  the  judge  had  power  te  nnkt  the 
order  in  question,  and  it  was  not,  thnr^re,  «!• 
visable  to  interfere  with  it 

The  assignee  has  the  sole  right  to  seieet  liii 
own  professional  adviser,  and  he  cannot  be  made 
to  change  him,  except  upon  reasonable  ground.— 
In  th$  matter  ofJamee  Thamae  Lomht  on  Ineohmt, 
17  U.  C.  C.  P.  178. 

SIMPLB  OONTSAOTS  As  AFFAIBB 

OF  BVBBY  DAY  UFE. 
t  

NOTBS  OF  NEW  DBGI8ION8  AND  LEADIKO 
CASES. 

CoLorr— Iimipain>iiTT  LtoisrAtwan— Btsaor 
—  Conom  JuBisnicTiOH.  —  T%e  Colomil 
Churches,  professing  the  doetrines  and  diedplhie 
of  the  Church  of  England,  are  not  merely  in 
communion  with  the  Church  of  Engla&d,  but  are 
part  thereof,  and  the  bishops  cf  such  Colonial 
Churches  have  no  independent  coercive  juri8<nc- 
tion,  but  can  only  enforbe  thdr  orders  by  means 
of  the  civil  tribunals  of  the  colonies. 

Colonial  bishops  appointed  by  letters  patent  of 
the  Sovereign,  though  their  authority  is  limited 
as  above,  are  yet  bishops  in  every  sense  of  the 
term. 

Position  of  the  colonial  Church,  and  «/«<m  of 
the  colonial  bishops,  considered. 

SpeoiAc  performance  of  a  contiaet  to  psy  i 
salary  to  a  "  bishop"  ia  the  odcnies  enferwd, 
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though  the  eo&tribnton  to  the  nltry  me/  heve 
inteoded  to  rapport  e  Inahop  with  ooerdTe  Jerie- 
dietioo  oTor  hie  elergj,  end  snbjeoi  to  eoeroi?e 
joriedietioii  of  hie  metropoliten. -»  CotoMo  t. 
OUdaUme^  2  U.  a  L.  J.  N.a  881 

Bixxe  An  Nom — Waitbe  or  Dikajtd  axd 
PeoTBer.— A  weiver  of  proMetieeiil  end  demend 
of  pejmeBt  of  e  eegotieMe  ttote  woold  imply 
ecd  inclade  e  waiter  of  protest  end  of  netiee  of 
aon-pejrmcet,  bet  e  wei?er  of  notioe  odIj  wonld 
Bot  Im  a  welfer  of  demeed.  A  *<  waiver  of  pro- 
teet"  would  imply  a  weiver  of  preeentmeat, 
demand,  and  notioe.  The  waiver  is  a  matter 
between  the  holder  of  the  note  aod  the  indoreer 
to  be  eharged,  end  tlie  egreement  moei  be  mede 
between  them.  — Jme^ard  ▼.  Andenim,  87  Mo. 
(U.  8)  

UsiTaT — The  mere  fSaet  that  e  promissory  note, 
payable  in  the  olty  jf  New  Torlc,  is  made  and 
d'lKoanted  in  the  eooatfy,  and  a  portion  or  the 
whole  of  the  proeeeds  paid  to  the  borrower,  in 
a  draA  npon  the  oity,  at  theosoal  price  or  charge 
for  oity  drefis,  does  net  render  snoh  note  nsorione* 

Perhape  the  note  might  be  held  to  be  nrari- 
ees  if  iMth  the  pleee  of  peyment  thereof,  end 
the  pnrebase  of  the  draft,  were  mede  the  eon* 
ditioB  of  the  loan.  But  where  nothing  of  tliat 
kind  is  shown,  and  for  anght  that  appears  in  the 
fiodiog  of  faete,  the  borrower  deeired  a  draft  on 
the  city  fwt  his  own  eonrenienee,  if  tiie  fset  wee 
otherwise  it  ie  for  the  defendent  alleging  the 
Qsnry  to  prove  it — Ths  Union  Bank  o/BoeAe9Ur 
T.  Orsgory,  4A  Barb.  (U.  8.) 


DanD— EmcT  of  its  BesTnuonoii. — When  a 
deed  hae  been  deliTered,  so  es  to  divest  the 
grsntor  of  the  tiUe  and  vest  it  in  the  grantee, 
the  pnbeeqnent  destmetion  of  it  by  the  parties 
will  not  ebange  the  title  bach  to  the  grantor,  and 
reiBvest  him  with  it — Fonda  v.  Sagg  ei  nl.,  46 
Berb.  (O.  8.) 

IssunAjici — Causb  ov  Loss. — A  policy  of  in- 
•QitLDce  npon  a  baildtng  is  an  insnrance  upon  tlie 
boilding  eesnch,  and  not  npon  the  materials  of 
which  it  is  composed.  If  from  any  defect  of 
eonstniction  or  overioadtDg,  the  baildingfall  into 
niios,  end  eubseqnently  the  materials  take  8re, 
the  ia»ar«r  is  not  liable  for  the  loBS.^-lfavteiaL 
T.  Home  Mutual  Insurance  Co,,  87  Mo.  (U.  S.) 


Rau-eoad  CoMPAnes^-Powis  to  izoLunn  ih- 
rsopsa  Pbbsoxs  veok  tbb  Caes.— The  conduc- 
tor of  a  street  railway  car  may  ezclade  or  espei 
therefrom  a  person  who,  by  reason  of  iotozfca- 
tioxi  or  otherwise,  ia  in  saoh  a  condition  as  to 


render  it  reasonably  certain  that  by  act  or  speech 
he  will  l>eoome  offenftive  or  ennoying  to  other 
pasaengers  therein,  althongh  he  has  not  com* 
mitted  any  act  of  offbnce  or  annoyance.— Fmloft 
V.  MidMmx  EaOroad  Co.,  U  Allen.  (U.  8.) 

TbLSQBAPH   CoMPAXT  —  COVTmAOTS  LlMITIKO 

LiABiurr.— Telegraph  companies,  whether  re- 
garded as  common  earriers  or  bailees,  may  speci- 
ally limit  their  lUbiHtiee,  snljeet  to  the  qnaliii- 
catton  that  they  will  not  be  protected  from  the 
eonseqaences  of  gross  oarelessnsss.  A  telegraph 
oompeny  may  reasonably  reqnire  that,  for  the 
pnrpose  of  avoiding  errors,  the  messege  shall  be 
repeated,  or  that  the  company  sliali  not  be  liable 
for  any  error  in  the  transmission  of  the  message. 
^Wann  v.  Wetlem  Union  TtUgrapk  Co.,  87  Mo. 
(U.  8.)  

Tun>BB.^To  make  a  tender  ef  payment  of 
money  valid,  as  a  genersl  mle,  the  money  mnst 
Im  aotnally  prodaced  and  proffered  nnless  the 
creditor  expressly  or  impliedly  weive  its  pro- 
dnction.  The  creditor  may  not  only  weive  the 
prodnction  of  the  money,  bat  the  actnal  posses- 
sion of  it  in  liend  by  the  debtor.  Nor  is  the 
debtor  bound  to  count  out  the  money  if  he  has 
it  and  offers  it,  when  the  creditor  refuses  to 
receive  it  A  tender  puts  a  stop  te  aocruing 
damagee  or  interest  fbr  delay  in  payment,  and 
gives  the  defendant  coats  when  sued  fbr  the  debt 
—Berthold  V.  Sepbum  at  at.,  87  Mo.  (U.  &} 

UPFEB  CAKADA  BEFOBT8. 

— — J- 

QUEEN'S  BENCH. 
(RtportedhyO.  Romsov,  lUq^  Q.  0.,  Jl^poHbrte  f»<  awfi) 
IX  TBX  MATTin  OV  TBX  AWABD  BBTWBUI  JoHX 

Camsbox  axd  Thomas  Ebbb. 


This  court  has  no  muthoritjr  to  let  saMo  ma  mwud  of  fnaee  ■ 
TlMTM  UMdo  im^  GoMoL  Btet  n.  0.  eh.  ST. 

[Q.B.,T.T.,SSTIe,lBSS.) 
RoUrt  A,  Hmrrioon  applied  for  a  rule,  ealling 
upon  John  Cameron  to  shew  cause  why  the  awanf 
of  John  Mensies,  John  Ward,  and  Peter  Fi»her, 
feoce-tiewers  in  the  township  of  Bathorst,  in* 
the  matter  of  dispute  between  him  end  Thoraae' 
Kerr,  should  not  be  sst  aside  with  costs^ 
1>ecense» 

1.  The  fence-viewers  had  no  power  io  mak9 
the  award  so  as  to  bind  Kerr,  or  his  rights  or 
Interests. 

2.  The  award  does  not  direct  CameroB  to  con- 
tribute to  the  expense  of  nmking  the  drsina 
already  upon  the  land  of  Kerr  befire  gif  ipg  to 
Cameron  a  right  to  nse  the  same. 

8.  That  the  award  permits  Cameron  to  pot  a 
pipe  into  Kerr's  land,  which  will  have  the  eflbcl 
of  destroying  the  under  draining  td  Kerr's  land 
and  render  it  unftt  for  cnltiTatioB. 
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4.  Thtt  the  fence-Tiewera  had  no  right  to  per- 
nalt  Gameroii  to  do  wfaot  the  award  aaiiotioiis, 
and  declare  that  he  shoutd  not  be  considered  a 
treapaseer. 

6.  ThatMensies,  one  of  the  fence- Tiewera,  was, 
bj  reason  of  his  interest  in  the  subject  matter  of 
the  award,  disqualified. 

The  aw&rd  was  proiluced  under  the  hands  of 
the  three  fenoe-Tiewers,  dated  22nd  May,  1866. 
It  recited  that  they  had  been  catled  upon  to  ex- 
amine and  determine  upon  a  certain  ditch  or 
water-coarse  running  across  the  east  half  of  No. 
18  and  west  half  of  No.  19,  in  the  sixth  conces- 
sion of  Bathurst,  owned  respectively  by  John 
Cameron  and  Thomas  Kerr,  and  that  they  bad 
examined  the  ditch  in  the  presence  of  the  parties ; 
and  awarded,  that  Cameron  should  be  allowed 
to  put  a  three-inoh  pipe  into  the  open  drain  sunk 
by  Kerr,  and  that  Cameron  should  be  allowed  to 
open  the  drain  on  Kerr's  premises,  without  doing 
any  nnneoessary  damage,  and  that  he  should  not 
be  deemed  guilty  of  trespass  for  so  doing.  It 
stated  that  the  fence-Tiewers  in  making  the 
award  had  had  due  regard  to  the  interest  each  of 
the  pi^rties  had  in  the  opening  of  the  drain,  and 
further  awarded  that  Kerr  should  pay  three  dol- 
lars **  in  costs  of  attendance." 

An  affidaTlt  of  Kerr's  mita  filed  to  sustain  the 
ot^eotions  taken  in  the  rule,  and  to  shew  the 
unfairneBS  of  the  award. 

Cur,  Ad.  Vult* 

Dkapie,  G.  J.,  delivered  the  judgment  of  the 
court. 

Before  we  consider  whether  on  the  merits  set 
out  we  should  grant  a  rule,  we  must  decide 
whether  we  have  any  jurisdiction. 

Under  the  Consol.  8tat.  U.  C.  ch.  67,  sec.  8, 
three  fenoe-Tiewers  of  any  municipality,  or  a 
majority  of  them,  may  decide  all  disputes  ( vnong 
other  things)  respecting  the  opening,  making  or 
paying  for  ditohes  and  water-courses  under  the 
act. 

Sec.  11  giTes  them  authority  to  diyide  or  ap- 
portion the  ditch  or  water-course  ambng  the 
several  parties,  "haTing  due  regard  to  the 
interests  of  each  in  the  opening  thereof,  and 
shall  fully  determine  the  matter  in  dispute ;"  and 
by 

8eo.  9,  "  ETCry  determination  or  award  of 
fenoe-Tiewers  shall  be  in  writing,  •  «  * 
and  such  detenhination  or  award  shall  be  bind- 
ing on  the  parties  thereto.'* 

See.  18  provides  for  a  new  award  when  by 
reason  of  a  material  change  of  circumstauces  in 
respect  to  the  improvement  and  occupation  of 
a^aeent  lots,  an  award  previously  made  ceases, 
in  the  opinion  of  either  of  the  parties,  to  be 
equitable  between  them. 

Sec.  16  points  out  what  proceedings  shall  be 
taken  to  ascertain  the  amount  payable  by  any 
person  who  under  the  authority  of  the  act  makes, 
Opens,  or  keeps  open  any  ditch  or  water-cours 
which  another  person  should  have  done,  and  to 
enforce  payment  It  is  to  be  done  by  three 
fence-viewers ;  and  ;*ub-8ec.  9  says  such  deter- 
mination shall  be  final,  and  it  is  to  be  reported 
to  the  justice  who  required  the  fence-viewers  to 
settle  such  questions ;  and  that  justice  (sab  sec. 
10)  is  to  return  the  determination  so  reported  to 
him  to  the  clerk  of  the  Division  Court  having 
jurisdiction  over  that  part  of  the  municipality  ; 
and   (sub-sec.  11)  after  forty    days  from  the 


determination  the  clerk  of  the  Division  Coart 
shall  issue  execution  sgainst  the  goods  of  the 
defendant,  in  the  same  manner  as  if  the  partjio 
whose  favor  the  determination  was  made  bt«J 
recovered  judgment  in  the  Division  Court  for  the 
sum  awarded  by  the  fence-viewers,  and  costs. 

The  whole  frame  of  this  act  convinces  us  ihnt 
the  legislature  intended  to  provide  for  the  >uro- 
mary  and  final  determination  of  the  matter?  com- 
prised within  its  scope,  and  erected  a  jariiwiie- 
tion  whose  award  and  determination  made  with- 
in and  pursuant  to  the  provisions  thereof  was 
intended  to  be  conclusive.  We  do  not  coo-^ider 
that  the  use  of  the  term  *'  award"  intrmiaees 
the  law  in  respect  to  arbitrations  as  applinble 
to  the  proceedings  of  the  fence-'Hewers.  Thvre 
award  is,  as  the  act  generally  exprci^ses  it,  tbeir 
determination  on  the  subject  matter,  and  bas  its 
effect  as  a  determination  by  the  words  of  the  net, 
making  it  binding  on  the  partiee  (eeo  9).  or  br 
being  declared  final  (see.  18,  sub-see.  9) :  %wi 
there  is  only  one  provision  which  interferes  «ttU 
the  finality  of  any  award  or  determination,  nhjcb 
is  to  be  found  in  sec.  18. 

It  is  unnecessary  to  enquire  bow  fur  tbe 
finality  of  the  deterainadon  is  smfaject  to  im- 
peachment or  denial,  eitlier  iu  proceedings  lu 
enforce  it,  or  where  it  is  set  up  as  a  justific-iu»u 
for  acts  which  otherwise  would  be  an  inteiference 
with  the  rights  of  another.  This  application  i« 
for  the  summary  interference  of  the  court.  The 
act  itself  gives  us  no  jurisdiction.  There  is  oo 
submission  which  can  be  made  a  rule  of  ciart. 
nor  any  agreement  out  of  court  which  would  pre 
us  jurisdiction  under  the  etatnte  of  William  III, 
and  the  motion  is  made  on  the  a^tramptiou  thst 
this  court  has,  without  any  such  preTi.'US 
proceeding,  authority  over  the  subject  mit- 
ter.  We  are  of  opinion  thi^t  we  have  no  paeb 
authority,  and  that  the  rule  alionld  be  refined. 

Rule  refnsed. 


Nbill  t.  McMillan. 
AeUm  a^itut  J.  P.—NbUen  of  axUm—Ptrnf  of  <ptvhinfi 


Where  a  auglatimte  acta  clavly  In  exoeM  of  or  ▼Itknt 
Jarisdiction,  he  is  neTertheleM  entitladto  notW  nfai^ioii. 
iinlfl^  the  bonaJU/e$  of  his  rondart  be  dliiproTed.  )»ut  th» 
pUUnUir  maj  rH|ati«  that  qaeatlon  to  be  l«ft  t^  tb-  jnrr. 
and  If  tbey  find  that  he  did  not  htmeetly  beiler«  he  va5 
aetlag  as  a  maatefat^  b»  ban  ao  daha  to  voMce. 

A  notlee  d«eeribing  the  piaintifl>  plaee  of  eb:Hle  e«  *  «>r  ths 
townehip  of  Garafhuta,  In  the  camtty  uf  H>Uin|:^ci«i, 
laborer,*'  without  giving  the  lot  or  oouoeaeloD.  U^UL  >afi- 
dent. 

To  prove  the  qnaihlng  of  a  ooviTlctlon  oo  appeal  lo  th« 
Qaarter  Seefiions,  It  In  eulBt'leut  to  prove  au  orler  i>r  >hat 
court  dtrectinir  that  the  codvIciIod  sball  be  <)ua»b^1.  Tfa« 
eonvictkMi  Iteelf  being  in  evldeoea,  and  the  c«on«rtion  hi> 
tween  It  and  the  order  shewn.  It  la  not  noceMoiry  u*  iiuk« 
up  a  funnel  record,  fhr  the  Statute  Oineol  Stat  U.  C.  cb. 
114.  enables  the  Court  of  Q.  S.  to  dlapoae  of  the  cotiM<-ti<'ii 
by  order. 

[O-  B.,  T.  T..  iWa.j 

The  declaration  contained  three  counts 

1.  For  assault  and  false  imprisonment 

2.  That  defendant  bring  a  J.  P..  fal«e1y  rM 
maliciously,  and  without  reasonable  and  pi  oHnhle 
cause,  issued  a  warrant,  by  virtue  of  which  he 
caused  the  plaintiff  to  be  arrested  and  impriauued. 

8.  That  defendant  being  a  J.  P.;  having  ciused 
the  plaintiff  to  be  brought  in  oustody  t>efore  him, 
as  mentioned  in  the  last  count,  did  as  such  justice 
falsely  and  maliciously,  and  without  reasuiitable 
or  probable  cause,  convict  tbeplaintiff  of  a  chnrge 
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tbeo  and  there  preferred  ngftiimt  him.  nfter  the 
pUlotiff  had  beeu  legally  Acquitted  uf  the  gHine  bj 
a  bench  of  msgietrateB  then  an«l  there  baTiDg 
jurisdiction  iu  the  premisei*,  nnd  wftprwardfi  faltel  j 
aod  mnliciniiftl^,  atid  withoat  ren'oaable  or  proba- 
ble cAtt^e.  did  a!«  $uch  justice  iraae  his  warrant, 
anil  caused  the  plaintiff  to  be  arretted  and  inio 
{•riuonpd  in  the  common  gaol  for  twenty  days. 

PUa—}iot  gailty,  by  ^tNtate.  Conflol.  Stat.  U.C. 
ch  1-^6,  eecs.  1,0.  10&  II. 

The  eaM  wa«  tried  at  Gaelph,  in  March,  1866, 
before  Richard*.  C   J. 

The  notice  of  action  wab  produced,  and  eerrioe 
of  it  v»8  ndiuitted.  It  war  headed  **To  John 
Aiemcder  McMillan,  of  the  Tillage  of  Fergus,  in 
tbe  coontj  of  Wellington,  one  of  Her  Mnjeatj'tf 
ju^ticeu  of  tbe  peace  in  and  fur  the  said  county 
of  Wellington,"  and  was  signed  **  JumesFletohVr 
( roM.  of  Prince  of  WAlee'  Block,  St.  Audrew'rt 
Siteet  io  tbe  village  of  Fergus,  in  tbe  county  of 
Weilitigton,  attorney  for  tbe  said  James  Neill, 
of  tbe  township  of  Garafraxa,  io  tbe  county  of 
Wellington,  laborer." 

Ertdence  was  given  that  one  James  0  Allan 
had,  on  tbe  19th  of  J«ne,  18G5,  made  a  complaint 
before  defendant  against  tbe  plaintiff,  fur  baring, 
while  under  hire  to  him  as  a  servant  fur  a  term, 
f tiding  on  the  let  of  January,  1867,  on  tbe  17tb 
Juse  left  bis  employment  and  refused  to  return. 
On  this  tbe  defendant  issued  a  warrant  to  «pi»re- 
lieod  tbe  plaintiff  and  bring  him  before  defendan' 
or  »oDie  one  or  more  of  the  justices  of  the  f»eace 
for  tbe  said  county.  On  this  warrant  tbe  plain- 
t'ff  WAS  arrested  on  the  following  raorniug,  and 
was  brought  before  the  defendant  and  three  other 
justices  of  the  peace,  namely,  Messrs.  CatUnach, 
Coll.  and  Mnnger.  Allan  arMl  a  person  named 
Siaitb  gave  evidence,  the  subatance  of  which  was 
written  down  by  defendant.  His  written  state- 
meDtu  were  produced.  After  bearing  t)ie  evidence 
tbe  justices  consulted  together,  und  tbe  defendant 
lunher  wrote  ms  follows;  ** Ordered  that  theca<s6 
b^  dismissed  with  costs ;  and  on  the  vote  being 
t«keD  there  were  for  the  dismissal  of  the  case 

"James  Cattanach,  J    P  ,  moves, 

*' George  Manger,  J.  P.,  seconds, 

••  Henry  Cull,  J    P.,  voting  for, 

"John  A   McMillan,  J.  J.,  dissenting." 

Tbe  three  former  Jastioea  were  called  as  wit- 
DMses.  and  all  agreed  that  this  was  a  true  aUte- 
neat  of  what  occurred.  They  also  stated  in  cffee: 
that  after  this  was  so  entered  tbe  defendant  said 
b«  (bought  they  had  come  to  a  wrong  decision, 
ud  that  if  a  similar  caso  were  brought  under 
bis  consideration,  and  there  were  twenty  magis- 
trates sitting,  be  would  take  the  matter  in  his 
«WQ  hands,  and  act  upon  his  own  opinion  inde* 
pcadent  of  their  judgment.  One  or  two  of  the 
jttsiices,  said  t«  him.  "  If  it  is  your  intention  to 
<Ju  eo  in  future,  you  can  do  f*o  at  present,"  and 
<l«feiidant  aske«i  if  they  would  give  him  their 
coosent  io  writing  to  dispose  of  the  case  as  be 
tiiought  fit  They  refuaed,  one  of  them  saying 
:b>-y  bad  already  dispobed  of  it  The  room  had 
^e<i  cleared  of  all  persons  but  the  justices  when 
they  began  to  consult,  and  while  this  dieousxioo 
*«>  going  on  defendaot  was  still  waiting.  The 
oihfr  persons  were  then  called  io.  and  defendant 
read  urer  the  decision  whioh  had  been  come  to 
^J  the  three,  and  then  read  further,  as  fol)(»ws: 
'  Bat  after  tbe  matter  had  been  further  telked 
over,  Jamas  Cattanach,  J.  P.,  and  Elenry  Cull, 


J*  P<«  g»ve  their  consani  to  allow  John  A.  Mc- 
Millan, tbe  presiding  nagistrate  in  tbe  oaae, 
liberty  to  decide  in  aocordance  with  his  own 
judgment  in  the  matter  Allan  in  re  NeUl ;  and  it 
Is  thereby  ordered  that  tbe  defendant  pay  a  fine 
of  one  dollar  and  tbe  costs,  amounting  to  stx 
dollars,  forthwith,  or  in  default  to  be  imprisoned 
in  tbe  common  gaol  at  Quelph  for  the  space  of 
twenty  days,  and  that  be,  tbe  said  James  Neill, 
is  still  a  servant  of  tbe  complainant  Jamei 
Allan." 

*'  (Signed)    Johh  A.  McMillan,  J.  P.^ 

The  others  on  healing  this  objeoted,  iaylwg 
that  was  not  their  dedaon :  that  the  decision  waa 
that  the  case  was  dUialaiad.  Defendant  replied, 
'*Too  late,"  that  the  court  waa  ditmissed;  and 
he  picked  op  the  mliinto  book  and  tha  statutee, 
and  left  the  room. 

The  conatable  aaid  he  had  the  plaintiff  la 
charge  on  the  first  waivaat  until  he  got  a  second, 
dated  the  20th  of  Jane,  on  whioh  ht  arrested  th« 
plaintiff  and  took  blm  to  gaol.  Thta  aeoond  war- 
rant  was  issned  by  dcfendaat  nnder  his  hand  and 
seal.  Defendant  told  the  eonatable  as  he  left  tho 
room  aAer  reading  the  deeiaion  that  he  gave  tbe 
plaintiff  three  honrt  to  pay  the  money,  and  the 
coDsUble  was  to  heap  him  inehaiga. 

It  was  proved  that  OarafWiza  is  one  of  the 
largest  townships  fh)m  east  to  west  of  any  in 
Canada,  being  about  twenty  miles  long  and  con- 
Ulna  several  villages. 

It  further  appeared  that  on  the  22nd  of  Jane 
the  defendant  was  served  with  notice  that  the 
plaintiff  appealed  against  this  eonviotion,  and  as 
order  nnder  tbe  seal  of  the  Court  of  Quarter  Ses- 
sions, and  signed  by  the  clerk  of  the  peace,  was 
produced.     It  was  as  follows : 

*«  In  the  Court  of  General  Qaartsr  Sessions  of 
the  Peace  for  the  Go«oty  of  Wellington.  On  the 
twelfth  day  of  September^  in  the  year  A.D^ 
1866. 

**  James  Gibbie  Allan  against  James  Neill.  Oa 
the  case  being  called,  and  notioe  of  appeal  proved 
and  heard,  it  was  ordered  by  tbe  eoort  that  tbe 
conviction  of  Jamea  Neill  be  quashed,  with  costs. 

••  [Seal]         (Signed)        Tbohas  Saviidms, 
•*  Ckrk  tf  ik§  Peace, 

**  Office  of  the  Clerk  of  the  Peaoe,  Gnelph, 
March  19.  1866. 

The  clerk  of  tbe  peace  also  produced  tbe 
minute  book  of  entry  of  proceedings  at  the  Court 
of  Quarter  Sessions  on  tbe  12tb  of  Septeinber, 
1865.     The  following  Is  a  copy : 

**  Io  the  Court  of  Quarter  Sessions  for  tbe 
county  of  Wellington,  At  a  general  Court  of 
Quarter  Sessions  of  the  Peace  for  the  county  of 
Wellington,  held  at  Quelph  on  Tuesday  the  12th 
day  of  September,  in  the  year  of  oar  Lord  one 
thousand  eight  hundred  and  sixty-five,  pursuant 
to  statute. 

**  Present,  Archibald  McDonald,  Esq.,  County 
Court  Judge,  chairman,  James  Hough,  David 
Allan,  John  Beattie,  James  Loughrem,  Esquires, 
justioes  of  the  peace  for  the  county  of  Wellington. 

**The  following  appeal  was  entered:  James 
Gibbie  Allan  against  James  Nelll,  Master  and 
Servants  Act.     James  Neill  appellant. 

«*Tbe  service  of  notice  of  appeal  was  admitted. 
Tbe  order  of  court  was,  that  the  conviction  of 
James  Ifeill  be  quashed  with  costs. 

*'  Tboius  Savhdibs,  Clerk  of  Mi  Peace,'* 
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Mr.  Sanndcrt  iteted  diere  wm  do  Jury  eaipMi- 
•Med.    There  was  no  trim!  on  the  merits. 

The  defendants  counsel  took  Beveral  objections, 
which  were  afterwards  renewed  In  this  covrt 

For  the  defence,  Allan,  the  employer  of  the 
plaintiff,  was  called,  and  gave  etidenoe,  to  sus- 
tain the  conTiction  as  actaally  made  by  the 
defendant,  showing  that  Neill  was  nnder  an 
agreement  to  serve  him,  and  left  against  the  will 
of  Allan.  He  fdrther  said,  that  what  made  htm 
force  plaintiff  was  that  plaintiff  said  Allan  owed 
him  $28,  and  Allan  said  he  did  not  owe  him ;  and 
tUt*s  what  made  Allan  take  plaintiff  ap  Allan 
swore  he  believed  it  was  defendant's  doing  the 
warrant  was  Issoed  in  the  ftrst  instance. 

The  learned  }ndgo  told  the  Jury  that  if  they 
wore  satisied  that  the  deHndant  issued  the  war- 
rant of  commitment  in  good  faith,  intending  to 
aol  as  a  magistrate,  they  should  find  in  his  favor 
cit  the  first  and  seeond  oeonto.  If  not  satisied 
that  he  was  acting  in  good  lUth,  to  find  for  tho 
plaintiff  on  the  first  oowii  aad  for  defendant  on 
tho  seoond,  and  to  that  viow  the  leaned  jndgo 
loolined  to  think  they  might  also  find  fbr  the 
plaintiff  on  tho  third  oomit  As  to  this  coant,  he 
told  tho  Jury  thai  if  the  defendant  issned  the 
warrant  of  ooaunitmeot  after  the  other  magis- 
trates in  his  presence  had  declared  that  they  had 
dismissed  tho  complaint  with  costs,  then  he  i«sn- 
ed  it  wtthont  reasonable  or  prob^le  cause,  and 
they  should  find  for  the  plaintiff  if  they  thought 
the  defendant  acted  maliciously.  If  on  the  third 
count  they  thought  the  plaintiff  entitled  to  a  ver- 
diot,  they  should  say  whether  Neill  committed 
the  offence  charged  against  him,  and  if  so  they 
might,  according  to  tho  statute,  limit  the  Tcrdiot 
to  three  cents. 

The  defendanti  oouasel  oxeepted  to  the  charge. 

The  Jury  found  for  tho  plaintiff,  damages  $100, 
and  said  they  did  not  think  the  defendant  honest 
It  believed  he  was  acting  as  a  magistrate  at  the 
time.  Tho  plaintiff  fleeted  to  toke  the  verdict 
oar  the  first  count,  and  the  verdict  was  so  entered 
fbr  him,  and  for  the  defendant  on  the  second  and 
Uiird  counts. 

In  Easter  Term  M.  C,  Otesroa,  Q.  0.,  obtain- 
ed a  rule  win  fw  a  nonsuit,  or  for  a  new  trial, 
tho  vordiot  bdog  contrary  to  law  aad  ovidepoe, 
aad  for  misdirection,  and  the  reception  of  impro» 
per  evidence;  the  misdirection  being  in  leaving 
it  to  the  Jury  to  say  whether  the  defendant 
believed  whether  he  was  acting  as  a  Justice  of 
the  peace,  when  the  evidence  shewed,  and  the 
learned  judge  should  have  ruled,  that  he  was  so 
acting,  and  the  plaintiff  having  fUIed  to  prove 
malice  a  nonsuit  or  verdiet  fbr  the  defendant 
should  have  been  directed ;  and  in  ruling  that  the 
notice  of  action  was  sufficient,  and  that  there  was 
legal  evidence  of  the  quashing  of  the  conviction 
nnder  which  the  plaintiff  was  imprisoned ;  and 
in  telling  the,  Juiy  that  the  plaintiff  having 
been  acqmtted'by  three  magistrates,  the  defen« 
dant  had  no  right  to  convict  the  plaintiff,  although 
no  record  of  such  acquittal  was  made ;  and  in  not 
telling  the  jury  that  no  legal  evidence  of  the 
acquittal  agadnst  the  record  of  conviction  was 
given,  and  that  the  conviction  was  legal ;  and  the 
reception  of  improper  evidence  being  in  admitting 
evidence  of  the  minute  book  of  the  Quarter  Ses- 
sions to  shew  the  quashing  of  the  conviction, 
without  any  formal  record  of  the  Judgment  or 
decision  having  been  made  up,  and  no  legal  or 


formal  record  of  such  proceedingo  being  pro- 
duced. 

In  this  term  Moheri  A,  H^rruon  shewed  cease, 
citing  IFfld^  V.  BerkaUy  6  A.  &  E.  66S;  O^m 
V.  €h^k,  8  B.  ft  P.  661 ;  Jomet  v.  Smatden,  10 
Bing.  429;  MeCanee  v.  BaUmam,  12  C  P.  469 
iferen  v.  Pmlmer,  18  C.  P.  628;  SeUHrtU  ▼.  Tap- 
^,  16  U.  G.  Q.  B.  279 :  CoiMors  v.  DmrUmff,  28  d. 
G.  Q.  B.  641 ;  &»xy.  Eaim,  Comb,  887  ;  Tay.  Ev. 
2nd  ed.,  sees.  1890.  1891,  1408,  Tidd.  Prae.  28 

M.  C  Cameron^  Q.  C.,  shewed  cause,  citing 
Rex  V.  Ward,  6  C  A  P.  866 ;  JEfz  v.  Smilh,  8  B. 
k  C.  841 ;  Rfot  v.  BeUamy,  Ey.  k  Moo.  172 ;  Prt- 
Hidgt  T.  Woodman,  IB  &  C.  12;  ffaaeldint  t. 
Grove,  8  Q.  B.  997;  Kirbjf  v.  Simptan,  10  Ex. 
868;  WelUr  v.  Toke,  9  Bast,  864. 

DmAPBK,  C.  J.,  delivered  the  judgment  of  tke 
court 

The  first  question  that  arises  regards  the  notiee, 
whether  under  the  facts  appearing  the  defeodaot 
was  entitled  to  it,  and  if  so  was  the  notice  serred 
defecUve. 

When  the  act  of  a  justice  of  the  poace  is  either 
dearly  in  excess  of  jurisdiction  or  an  act  oot 
within  his  jurisdiction,  he  will  nevertheless  be 
entitled  to  notice,  unless  it  be  established  to  the 
satisfaction  of  a  Jury  that  he  did  not  honAfde 
intend  to  act,  or  did  not  believe  he  was  actiog, 
within  his  jurisdiction.  He  may  act  professedly 
as  a  Justice,  using  the  forms  of  proceeding  in  thtt 
character,  and  yet  do  that  which  he  is  folly  eoo- 
scioos  he  has  neither  power  or  authority  to  do, 
but  which  under  the  influence  of  sinister  motives 
he  is  resolved  to  do. 

Still,  at  the  trial  of  an  action  brought  for  soeh 
an  act  he  may  set  up  a  claim  to  notice  and  if  it 
has  not  been  proved  may  ask  the  judge  to  doq- 
suit.  We  apprehend  the  judge  will  not  avsime 
that  the  defendant  acted  ho^/ide,  and  in  a  case 
coming  within  the  letter  of  the  second  sectioo  of 
the  act  for  the  protection  of  justices  (Coosol. 
Stat.  U.  G.  eh.  126)  he  would,  as  %  matter  of  lev, 
rule  that  the  defendant  was  entitled  to  nonce ; 
but  the  plsintiff  has  the  right  to  require  that  the 
question  of  bondfidet  should  be  submitte^l  to  the 
Jury,  and  in  Wed^e  v.  Berkeley,  6  A  ft  B  663. 
Lord  Denman,  G  J.,  said  that  if  tb«*  Jury  found 
against  the  defendant  on  thnt  point,  he  should 
say  notice  would  be  unnecessary.  In  this  €«$e 
that  question  has  been  submltteti  to  the  jury,  and 
they  have  answered  it  adversely  to  the  defes- 
dant. 

In  Hateldme  v.  Orov,  8  Q.  B.  997,  the  plats- 
tiff  did  not  ask  to  have  this  question  subsiitted 
to  the  jury,  aad  in  Kirhy  v.  Ampson.  10  Ex.  35S, 
the  act  was  held  to  come  within  the  first  sectioo 
of  the  statuta,  and  then  he  is  entitled  to  notice; 
and  in  PruHdge  v.  Woodman,  1  B.  &  C.  12. 
where  the  justice  acted  upon  a  subject  matter  of 
complunt  over  which  he  had  no  authority,  but 
which  arose  out  of  his  jurisdiction,  he  was  also 
entitled  to  notice.  But  it  is  difficult  to  see  opoo 
what  ground  of  reason  or  justice  a  msgistrste 
who  does  a  wrongful  act,  and  who  (as  this  jary 
have  found)  did  not  honestly  believe  he  was  act- 
ing at  the  time  as  a  magistrate,  can  claim  the 
protection  which  the  legislature  intended  for 
justices  of  the  peace  acting  in  the  execotion  of 
their  duty.  Although  there  are  dicta  io  some 
casVi  which  are  not  wholly  coDsisteot  with  our 
conclusion,  we  have,  on  full  consideration,  sdopt- 
ed  the  opinion  expressed  by  Lord  Denman,  that 
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after  the  findlDg  of  the  jurj  this  defead«Dt  had 
no  dAim  to  notioe  of  action. 

Bat  we  bate  ako  eoosidered  the  otjeokion  to 
the  notice  given,  namelj,  that  the  dieeriptton  of 
the  plaee  of  abode  of  the  plaintiff,  as  endorsed 
thareon,  ie  not  aaffieientlj  particnlar.  He  is  de- 
aeribcd  ae  **  of  the  towneldp  of  Garafiraza,  in  the 
eoonty  of  Wellingtoa,  laborer." 

The  nearest  ease  to  the  present  whieh  we  have 
saen,  is  that  of  Otbom  t.  Chm^h  8  B.  ft  P.  661 ; 
where  the  deseription  of  the  plsee  of  abode  wss 
A.  B..  '^of  Btrmingham,"  and  the  eoort  held  it 
enffieient.  We  folly  appreoiate  the  distioetion 
between  the  eompeetaess  of  a  town  and  the 
extended  sarfsee  of  a  triangidar  township,  per- 
haps twenty  milse  long,  and  on  the  side  opposite 
the  apex  as  mnoh  as  twelve,  and  within  whieh 
there  are  three  or  more  vUleget,  and  yet^e 
thinic  it  probable  that  Binninfliam  oontained 
more  booses,  and  a  larger  population,  smong 
which  it  wottid  be  asdifionlt  toftnd  an  indiridnal 
laborer  as  in  Ckraftaza ;  bat  this  eooslderation 
doee  not  in  oar  mind  entwetgh  the  observation  of 
Lord  AlTanlej,  that  if  the  plaee  endorsed  on  the 
notice  be  the  tme  place  of  the  (plaintiff's  abode, 
it  lies  on  the  defendsnt  to  shew  that  sneh  des- 
cription has  not  affordod  him  ths  opportnnitj  of 
tailing  adTantsge  of  the  aot,  i.a,  bj  tendering 
amends.  It  is  nrged  that  the4ot  and  ooneeasion 
should  be  added  to  shew  the  place  of  abode,  hot 
a  mere  laborer  might,  especially  in  harrest  time, 
be  changing  from  one  lot  to  another,  and  when 
it  la  remembered  that  the  attorney's  place  of 
abode  or  bosiness  is  minately  given,  and  that  the 
amends  ma^  be  made  to  him,  and  that  under  see. 
60  of  the  Common  Law  Procedure  Act  of  1866, 
farther  information  as  to  the  plaintiff  coald  be 
enforced  from  his  attorney,  there  appears  no 
good  reason  for  so  rigid  a  coostruotion  of  the  act 
sa  is  contended  for.  We  have  no  wish,  and  no 
right,  to  narrow  the  protection  given  by  the 
statute  in  any  particular,  bot  its  general  pro* 
visioDs  are  so  wide  that  we  are  not  called  upon 
to  extend  them  by  construing  the  words  **  place*' 
of  abode,  we  thiok  we  are  taking  the  right  course 
in  holdiog  that  if  there  be  a  literal  compliance, 
coupled,  as  io  this  oare,  with  that  which  shews 
that  the  defendaot  could  not  have  been  prejudiced 
as  to  the  opportunity  of  tendering  amends,  it  is 
enough. 

,  Then  as  to  the  evidence  of  the  quashing  of  the 
conviction,  ch.  114  of  the  Consol.  Stat.  U.  C. 
exacu  sec  1,  that  an  appeal  shall  lie  in  certain 
cases  of  summary  convictions  before  Justices  to 
the  Court  of  Quarter  Sessions,  **  and  such  court 
shall  at  5uch  sessions  hear  and  determine  the 
matter  of  such  appeal,  and  make  such  order 
therein,  with  orVithout  costs  to  either  party,  as 
to  the  court  seems  meet "  Chapter  76  gives  an 
appeal  to  the  Quarter  Sessions  io  a  case  such  as 
waa  before  the  justices  in  this  case. 

It  Bufficientiy  appears  that  the  conviction  of 
the  plaintiff  on  which  the  defendant  relies,  was 
returned  to  the  Quarter  Sessions.  The  clerk  of  the 
peace  produced  in  evidence  at  the  trial  the  infor- 
mation, conviction,  and  notice  of  appeal  with 
affidavit  of  service.  It  was  his  duty  to  file  the 
Janice's  return  among  the  reoords  of  his  office, 
and,  a9  I  have  eipressed  my  opinion  in  another 
ease,  when  so  filed,  the  conviction  became  one  of 
Buch  records.*    The  order  above  set  out   was 

•  Sm  Oroham  v.  MeJrtkmr,  81  U.  0.  Q.  D.  4«4,  note  a. 


prodnced  under  the  seal  of  the  court,  as  well  as 
the  original  minute  book.  There  were,  as  the 
clerk  of  the  peace  swore,  no  other  documents 
filed  in  his  office  rslating  to  this  matter.  The 
defendant  relied  on  the  conviction  as  his  protec- 
tion, because  it  was  not  proved  to  be  quatihed. 

The  case  of  S^ma  v.  TtavOs^,  8  A.  A  E.  806 ; 
appears  to  as  to  have  a  materiid  bearing  on  this 
question.  There  the  Court  of  Quarter  Sessions 
had  on  appeal  quashed  aa  order  of  removal  sub- 
jeot  to  the  opin  ion  of  the  Queen's  Bench,  and  to 
prove  that  aa  order  of  removal  was  discharged 
on  appeal  at  a  previous  sessions  many  years 
before,  the  original  sessions  book  oontaining  those 
proceedings  was  prodoosd.  No  other  record  but 
that  book  was  kept  The  odnutes  of  each  ses- 
sion were  headed  with  an  entry  containing  the 
style  and  date  of  the  sessions  and  ths  names  of 
the  Jostiees  in  the  usnal  form  of  a  caption,  and 
it  oontained  a  ststement  of  the  snbjeet  of  the 
appeal  and  the  order  made  on  hearing  it,  and  at 
the  end  of  the  proceedlnga  of  the  session  it  waa 
signed,  '^By  the  Court,  J.  0.,  Clerk  of  the  Pesce.^' 
The  Court  of  Queen's  Beooh  held  this  was  proper 
evidenoe  of  that  former  order  of  sessions. 

The  evidence  in  our  ease  was  not  so  decisive 
in  one  particular,  namelv,  that  no  other  record 
was  kept  of  the  proceedings  except  the  minute 
book,  though  there  was  no  soggestton  or  pretence 
that  there  was  any  other ;  nor  was  there  evidence 
of  any  practice  in  the  Court  of  Quarter  Sessions 
of  reof  iviog  that  book  as  evidence.  And  there  is 
also  a  well  settied  distinction  between  proving 
the  record  of  a  different  court  from  that  in  which 
the  evidence  is  offered  and  a  record  of  the  same 
court.  A  court  will  look  at  its  own  minutes 
when  sitting  under  the  same  commission,  when 
another  court  would  require  more  formal  proof, 
and  the  plaintiff.in  this  case  has  to  prove  the  act 
or  order  of  the  Quarter  Sessions. 

It  might  be  going  to  Ihr  to  hold  that  the  min- 
ute t>ook  of  the  Quarter  Sessions  produced  at 
this  trial  was  snfficient  proof  per  $t  of  the  quash- 
ing this  conviction,  for  it  was  not  proved  that  no 
other  or  more  formal  record  waa  kept  although 
this  entry  had  an  apparently  proper  caption,  and 
was  signed  by  the  clerk  of  the  peace.  A  dif- 
ferent rule  would  no  doabt  prevail  as  to  indict- 
ments, verdicts,  and  Judgmeata,  in  criminal  mat- 
ure at  the  Quarter  Sessions,  but  this  is  a  par- 
ticular statutory  Jurisdiction  conferred,  and  not 
referred  to  in  the  commission  of  the  peace,  nor 
exisiing  at  common  law.  We  by  no  means  wish 
to  be  understood  as  holding  it  to  be  sufficient, 
espeoially  If  the  farther  proof  were  added  that  in 
practice  no  other  record  is  kept  or  made  up  ;  but 
W6  do  not  feel  compelled  to  rely  upon  it,  for  the 
statute  authorises  the  Court  of  Quarter  SesDions 
to  dispose  of  the  appeal  '*  by  such  order  as  to 
the  court  shall  seem  meet."  There  is  indepen- 
dent proof  of  the  conviction  and  of  the  appeal ; 
the  decision  on  the  appeal  Is  all  that  reo.ains  to 
be  proved ;  and  an  oider  to  the  form  of  which 
as  an  ordsr  of  court  no  exception  has  been  taken, 
which  is  sealed  with  lis  seal  and  signed  by  its 
clerk,  is  produced,  by  which  It  is  ordered  that 
the  conviction  of  the  plaintiff  be  quashed  with 
costs.     We  thiok  this  is  sufficient 

The  casee  relied  on  for  the  defendant  on  this 
point  are  answered  by  Lord  Deaman  in  the  judg- 
ment referred  to,  and  WiUiamt,  J.,  said^  **  No 
instance  has  been  adduced  in  which  it  has  beeo 
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heM  nece8i<Ary  to  mnke  up  a  formal  record  of  the 
jtidgment  of  Quarter  Sessions  on  an  iippeai.  It 
is  said  thnt,  if  such  an  aiijudlcation  might  be 
proved  as  it  was  here,  a  judgment  of  transpor- 
tation might  be  proved  in  the  oame  manner ;  but 
the  indictment  with  a  minute  endorsed  upon  it 
would  be  no  proof  of  a  valid  judgment,  for  rea- 
sons which  do  not  apply  to  this  ease.  And  in 
the  case  of  an  indictment  for  peijurjr,"  (referr- 
ibg  to  Rex  V.  Ward,  6  C.  &  P.  866,  which  was 
cited  by  Mr.  Cameron,)  **  the  possibility  of  the 
offence  having  been  committed  would  depend 
upon  the  court  having  had  jurisdiction;  conse- 
quently there  must,  in  that  instance,  be  such  a 
record  as  would  shew  jurisdiction.  Bat  here 
the  whole  question  was  ax  to  the  order  made  at 
sessions." 

In  modern  times  the  legislature  have  related 
the  strictness  of  the  rules  of  evidence  a*<  to  proof 
of  judgments,  convictions,  &c.  A  certificate  cod  • 
taining  the  substance  and  effect  only  of  the 
indictment  and  conviction  for  a  previous  felony, 
purporting  to  be  signed  by  the  clerk  of  the  ooort 
or  other  officer  having  the  custody  of  the  records 
of  the  court  where  the  offender  was  first  convic- 
ted, shall,  upon  proof  of  the  identity  of  the  per- 
son of  the  offender,  be  sufficient  evidence  of  the 
first  conviction,  without  proof  of  the  signature 
or  official  ch-iracter  of  the  person  appearing  to 
have  signed  the  same,  although  the  consequence 
to  the  ufffuder  would  be  a  much  severer  punish • 
ment.— (Cm^ol   Stat  C.,  cb.  99,  sec  73  ) 

We  do  not  think  we  «hooM  require  a  greater 
amount  of  proof  than  that  of  an  order  of  sessions 
directing  that  the  conviction  in  question  should 
be  quashed,  the  conviction  itself  beiog  also  in 
evideuoe.  and  the  connection  between  it  and  the 
order  being  shewn,  and  in  fsct  not  disputed. 

We  tbiuk  this  rule  should  be  discharged. 

Rule  discharged. 


COMMON  LAW  CHAMBERS. 
(ReporUd  bjf  HmaT  (yBainr,  Etq^  BarritUr^U^Lam.) 

Thb  Qincii  ▼.  SooTT 

Gmvidion  /#r  inwnfaU  Uhavtimr  to  moffittraU  —  Sevtral 
eonvietioHt^  Wm  fvrioi»  qf  impri$mmeiU  to  ma— ITn- 
certaintjf. 

A  prifloo«r  wiia  -xmvielsil  three  sevMal  timet  th«  aame  day 
fur  tnsolent  conduct  to  a  maKi>trate  oa  the  brarh.  Mid 
detained  lu  priKm  under  thnie  eeveral  warrants,  all  dat<K! 
the  same  day.  the  period!  of  ImpriMomeat  lo  the  two  last 
comioeDciiig  ttom  the  axpbmtloa  of  tbe  ooa  prtecedtof  It, 
but  the  Arse  to  be  oompated  '  from  the  time  of  his  arrival 
and  dtflivf  ry  [by  the  baililT]  Into  your  [the  gaoler's]  cos- 
tody  thfDceforward." 

Held,  ih  it  the  magistrate  had  a  right  to  eonviet  and  v>  sen- 
tenet)  for  oontinolag  period*;  bat  that  the  periods  of 
Impiiitonmeat.  depending  on  the  will  of  the  offloer.  who 
was  to  dftliver  him  to  the  gaoiar,  were  aacertaln,  sod  prt- 
iooer  WM  thersfors  ffnritl«.i  to  his  dlKoharge. 

[Chambers,  I6th  Uecember.  1865.] 

A  writ  of  habeas  corpus  was  issued  to  the 
keeper  of  the  common  gaol  of  the  Coontj  of 
Waterloo,  commanding  him  to  have  before  the 
presiding  Judge  in  chambers  the  body  of  James 
Scott,  detained,  Ac. 

The  gaoler  accordingly  retoroed  that  the  pri- 
soner was  in  cnstcdj  under  three  several  war- 
rants of  commitment,  which  were  annexed  to 
the  return,  and  are  as  follows : 

(1)  **To  the  keeper  of  the  common  gaol,  &c. 
Receive  into  jonr  oastody  the  bodjr  of  James 


Scott  herewith  nent  yon  by  me.  Alfred  Boomer, 
Enquire,  one  of  Her  Majesty's  Ju4ticea  of  the 
Peace  in  and  for  the  said  county,  and  convicted 
by  me  the  said  Justice  with  coi  tempt  and  inde- 
cent behaviour,  by  Insulting  and  ohstrocting  me 
the  said  Justice  in  the  dae  exeention  of  my 
office  as  Boch  Justice  as  aforesaid,  and  for  say- 
ing in  the  presence  and  hearing  of  oie  the  said 
Justice,  whilst  oa  the  bench,  that  I  the  said  Jus- 
tice was  a  *  rascal  and  a  dirty  mean  dog,*  and 
using  other  words,  and  making  efforU  to  pre- 
vent the  dne  administration  of  jnstlee ;  and  him 
the  said  Jamea  Scott  detain  in  yonr  ca>tody  io 
the  gaol  aforesaid  for  the  epaee  of  ten  days,  to 
be  compnted  from  the  time  of  his  arrival  sad 
delivery  into  yonr  custody  thenoeforward,  for 
hie  contempt  aforesaid. 

**^iven  under  my  hand  and  seal,  at  the  villnge 
of  Lin  wood,  in  the  county  aforesaid,  the  twenty- 
eighth  day  of  November,   in  the  year  of  our 
Lord  one  thousand  eight  hondred  and  aixty-fire. 
(Signed)    «•  A.  Boombb,  J  P."  [l  s  ] 

(2)  '*  To  the  keeper  of  the  common  gnol,  &c 
Receive  into  yonr  enstody  the  body  of  James 
Scott,  herewith  sent  yon  by  me,  Alfred  Boomer. 
Bsqnire,  one  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  eaid  county,  and  convicted 
by  me,  the  said  Justice,  with  contempt  and  inde- 
cent behaviour,  by^nsulting  and  obstructing  me 
the  said  Justice  in  the  dne  execution  of  ibj 
office  as  such  justice  as  aforesaid,  and  for  saj- 
ing,  in  the  presence  and  hearing  of  me  th^  SAid 
justice,  whilst  on  the  bench,  and  after  beieg 
dnly  convicted  by  me  the  sud  justice  of  a  former 
contempt,  that  I  the  said  justice  was  *  a  damned 
lousy  scoundrel,'  and  similar  opprobrioui  epi- 
thets, aiiwell  as  endeavouring  to  prevent  the  due 
administration  of  justice,  and  him  the  said  James 
Scott  detain  in  your  custody  in  the  gaol  afore- 
said for  the  space  of  ten  days,  to  be  computed 
from  the  time  of  the  expiration  of  a  former 
warmut  of  commitment  for  a  eimilar  offence,  and 
numbered  one  (1).  thenceforward  for  such  hii 
contempt." 

{Same  date.) 

(3)  **To  the  keeper  of  the  common  gaol,  &c. 
Receive  into  your  custody  the   body  of  James 
Scott,  herewith  sent  yon  by  me,  Alfred  Boomer, 
Require,   one  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  said  conoty,  and  convicted 
by  me,  the  said  justice,  with  contempt  and  iodc- 
ceat  behaviour,  by  inBultiog  and  obstructing  me       | 
the   said  justice   in    the  doe  executirm   of  mj 
office  as  such  jus* ice  as  aforesaid,  and  fitr  eaj-       i 
ing  in  the  presence  snd  hearing  of  m    the  Sftid       I 
ju:(tice.  whiUt  on  the  bench,  and  after  being  twice 
duly  convicted  by  me  the  said  jy^tice  of  t<imi'*ar       | 
contempts,  that  [  the  said  justice  wh8  *  a  con- 
founded dog.*  and  sitnilar  opprobrious  epithets,       i 
as  well  as  eudenvoariog  ti»  prevent  the  due  ad-       I 
ministration  of  juetice,  and  him  the  said  Jame 
Scott  detain  in  your  custody  in  the  gnol  afore- 
said for  the  space  of  ten  days,  to  be  computed 
from    the  time  of  the   expiration   of  a  former 
warrant  of  commitment  for  a  similar  contempt, 
and  numbered  two  (2),  thenceforward  for  sach 
his  contempt." 

(^Same  date.) 
The  discbarge  of  the  prisoner  was  asked  for, 
on  the  grounds  that  the  magistrate  bad  no  au- 
thority to  commit  the  prisoner  for  the  olTeoces 
charged,    or    to    make   the   two    last   periods 
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of  impriaonment  eommenee  at  tbe  temriBation 
of  tbe  one  preeeding  it,  aud  that  tbe  time  for 
which  he  was  to  be  imprisoned  was  nncertain, 
and  tliat  therefore  tbe  conTietion  was  bad. 

J.  WiuoH,  J.—Tbere  is  no  doubt  the  magis- 
trate ]kad  power  to  eommit  for  oontempt  under 
the  circumstances  stated  in  this  commitment, 
and  if  the  same  violent  oondnct  was  conttoued 
be  had  the  right  to  eommit  again  and  again  as 
be  did  ;  so  too  it  was  lawful  for  him  in  his  sen* 
teocfcs,  npon  bis  second  and  third  adjudications, 
to  mHke  the  period  of  imprisoDmeut  for  each  of 
them  begin  at  the  termination  of  tbe  former  im- 
prieonment.— 4  Burr.  2677-8;  1  Leaeb,  686; 
Chitty  Cr.  Law,  718.  Bj  a  well-known  rule  of 
law,  ererj  judicial  act  is  supposed  to  happen  at 
tbe  first  instant  of  tbe  daj  it  takes  place:  it 
follows  that  the  imprisonment  of  this  man  would 
have  been  deemed  to  ha.Te  oommeneed,  at  tbe 
beginning  of  tbe  daj  on  which  be  was  adjudged 
to  be  imprisoned,  and  be  would  have  been  en- 
titled to  bis  discharge,  not  at  tbe  same  hour  of 
the  day  be  was  brought  to  prison,  but  on  tbe 
firbt  opening  of  the  prison  on  the  day  after  bis 
imprisonment  expired.  —  9  Exob.  628-62.  Bj 
another  mle  of  law,  tbe  period  of  his  imprison, 
ment  must  be  certain,  not  depending  npon  tbe 
will  of  tbe  officer.— 1  Chitty  Cr.  Law,  701 ;  8 
Barr.  1962.  Here  he  h^  been  adjudged  to  be 
imprisoned  ten  days  on  the  first  judgment  for 
contempt,  from  the  hour  at  which  the. constable 
deliver*  him  to  the  keeper  of  the  gaol,  and  each 
of  the  two  succeeding  periods  of  ten  dajs  are 
to  commence  from  the  hour  of  the  day  at  which 
the  former  period  of  imprisonment  expires. 
Now  when  the  constable  could  or  might  have 
uken  him  to  prison  is  wholly  contingent  upon 
his  action  as  regards  the  imprisonment  on  the 
first  conTietion,  which  is  thereby  4nade  nncer- 
tain ;  and  as  the  other  periods  of  imprisonment 
depend  upon  tbe  same  contingency,  they  are  also 
uncertain.  The  prisoner  is,  therefore,  entitled 
to  hie  discbarge  for  want  of  certainty  in  the 
periods  of  imprisonment  imposed  apon  him  for 
these  several  offences. 

He  is  accordingly  discharged  from  custody. 


COBBESPONDENCE. 


Bailiff$  and  their  Fees. 
To  THK  EniToie  or  tbx  Local  Coimrs'  Gazrvb.  ' 

Sir, — I  beg  respectfully  to  offer  you  a  few 
observations  on  the  subject  of  Division  Court 
officers. 

As  to  your  remarks  on  ^'Bailifi^  and  their 
fees,"  I  must  say  I  sympathise  much  more 
with  you  than  with  your  correspondent,  **  A 
Sabscriber,**  in  the  October  number ;  although 
my  impression  is,  that  whatever  might  be 
done  with  regud  to  elerks  being  paid  by 
salary,  it  could  not  well  be  got  to  work  with 
respect  to  Bailifi^  and  their  remuneration.  As 
to  the  fees  now  allowed,  the  only  change  I 
think  they  are  entitled  to  is  an  allowance  of 
one  dollar  for  attending  on  eovirt  dayj  such 


amount  to  be  proportioned  among  the  de- 
fended cases  heard ;  and  such  proportion  taxed 
as  costs  in  each  of  such  suits — five  per  cent 
on  goods  actually  sold  under  execution,  when 
amounting  to  forty  dollars  or  under ;  and  two 
and  a  half,  as  at  present,  on  all  sums  above 
this  amount ;  and  lastly,  I  dare  say  it  would 
only  be  fair  to  allow  25  or  60  cents  on  execu- 
tions returned  nulla  hona;  but  not  to  be 
allowed  on  any  execution  returned  for  renewal, 
if  money,  in  part  or  whole  afterwards  be  made. 
Of  course  I  quite  agree  with  you  that  the 
matter  of  remuneration  for  keep  of  goods 
under  seizure  till  day  of  sale  should  be  made 
sure,  and  that  beyond  a  doubt. 

Bailiffs  do  not  require  to  be  and  generally 
are  not  of  the  same  class  as  clerks ;  still  they 
are  entitied  to  ample  recompense,  for  their 
task  is  not  very  pleasant  But  I  think  you 
will  agree  with  me  that  the  clerk,  who  ought 
to  be  and  generally  is  a  man  of  some  educa- 
tion, and  in  fkct  is  supposed  to  occupy  the 
superior  office^  should  be  the  better  paid  of 
the  two.  The  bailiff  is  generally  a  man  who 
owns  a  farm  and  is  accustomed  to  manual 
labour,  and,  although  obliged  to  keep  a  horse 
for  the  performance  of  his  dutie%  still,  in  such 
a  case,  both  he  and  his  horse  can  and  do  work 
during  the  greater  part  of  the  year  on  said 
fhnn,  and  he  is  consequently  only  obliged  to 
devote  a  portion  of  his  time  to  the  duties  of  his 
office ;  while  the  clerk  has  to  work  with  his 
head,  and  be  constantly  in  attendance.  And 
although  some  may  dispute  the  point,  I  main- 
tain that  the  responsibility  of  the  clerk  is 
much  greater  than  that  of  the  bailiff,  for  he 
peed  never  have  more  than  a  comparatively 
small  amount  of  money  on  hand  at  a  time, 
and,  in  any  case  of  dispute,  can  fall  back  at 
once  on  the  power  of  interpleading,  if  the 
plaintiff  insist  on  seizure ;  while  the  clerk,  in 
places  where  there  is  no  bank,  has  to  run  the 
risk  of  keeping  from  one  hundred  to  five  hun- 
dred dollars.  It  may  here  be  said  that  he  has 
the  U8et»f  it  I  say  no ;  he  has  no  right  to 
touch  one  cent  of  it;  and  so  you  will  see  that 
it  is  the  clerk  and  not  the  bailiff  who  needs 
an  addition  to  his  income.  In  confirmation  of 
which  I  may  state  that  during  tho  year  1865, 
my  fees  were  $510  85 ;  while  the  fees  of  my 
bailiff  a  man  of  experience,  and  one  who  is 
not  fond  of  selling,  and  still  I  believe  gives 
as  much  satisfaction  to  both  plamtifb  and  de- 
fendants as  any  one  in  Canada,  were  $634  64, 
fh)m  a  certain  period  of  1864  to  a  certain 
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period  of  1865,  embracing  the  business  of 
twelve  months ;  and  I  presume  that  the  Divi- 
sion Court  of  which  I  am  clerk  may  be  taken 
as  a  fair  sample  of  an  average  country  court, 
many  being  larger  and  some  smaller.  It  is 
well  to  bear  in  mind  that  the  fees  of  either 
clerk  or  bailiff  for  the  past  year  will  be  about 
a  hundred  dollars  less. 

With  regard  to  remuneration  of  clerks,  if 
still  to  be  paid  by  fees,  I  do  not  think  there  is 
on  the  whole  much  to  complain  of;  for  the 
fees  in  each  case  are  nearly  as  high  as  they 
need  be,  only  the  executions  should  be  80, 40, 
50,  instead  of  26,  80,  40,  as  now ;  and  a  small 
commission  ought  to  be  allowed  for  receiving 
and  paying  out  money,  say  one  to  two  per 
cent  on  sums  over  or  under  fifty  dollars  res* 
pectively ;  and  an  allowance  should  be  Boade 
for  books,  forms,  stationery,  and  use  of  officoi 
which  could  very  well  be  done  out  of  fee  fund, 
now  that  the  fees  are  raised  from  an  average 
of  about  50  cents  to  that  of  about  00  centfs 
by  the  introduction  of  stamps.  It  is  very 
unfair  that  Division  Court  derks  should  be 
treated  as  they  are  and  have  been,  notwith- 
standing the  opinion  of  learned  judges,  given 
from  time  to  time  in  their  favour.  I  ask  you, 
Mr.  Editor,  is  it  common  honesty  that  I  should 
be  called  to  pay  out  some  14  dollars  when  i 
want  a  new  procedure  book ;  and  yet  if  I  re- 
sign or  die,  the  government  says,  that  is  our 
property.  Neither  is  it  right  that  clerks  should 
be  held  responsible  for  all  the  money  they 
handle,  irrespective  of  mistakes,  fire  or  rob- 
bery, without  some  allowance.  Every  justice 
of  the  peace,  whether  he  can  sign  his  name  or 
not,  is  furnished  by  government  with  a  oopy 
of  the  statutes,  as  issued  fi*om  time  to  time ; 
while  the  poor  clerks,  if  they  desire  to  know 
any  thing  of  the  law,  must  at  their  own  cost 
provide  themselves. 

I  reoMkliv  Sir,  yoorsy 

OBSBfiVBa 


[We  commend  the  above  very  sentiUe  r4* 
marks  to  all  whom  they  may  oofocem.  It  m 
very  un^ur  that  elerics  should  be  at  the  ez« 
pense  of  these  effioe  book&  The  statutes 
would,  as  a  general  rule,  be  of  more  extended 
usefulness  if  to  be  fonod  In  the  office  of  Divi« 
sion  Court  clerks,  than  in  the  houses  (for  but 
few  of  them  have  offices  of  public  or  general 
resort)  of  most  justices  of  the  peace. — ^Sds, 
L.  C.  G.] 


Furtker  commmU  on  9Med  quettianM  in  Di- 

i)i$um   Court  practieo^InUrpUader  and 

judgment  tummom  iuiit. 
To  THS  EDrroRS  or  thx  Local  Couets  Gasbrs. 

GxNTiiimir, — In  my  letter  paUished  in  your 
last  issue  on  vexed  questions  hi  the  Division 
Courts,  allusion  was  made  to  several  debate- 
able  questions.  I  had  hoped  that  the  opinion 
of  your  Journal  would  have  been  given  on 
them,  and  as  I  have  alluded  to  these  questions, 
I  will  here  shortly  give  my  opinion  on  them« 

As  to  the  first,  that  is  to  say,  what  is  the 
true  legal  meaning  of  the  words,  *' nearest 
Division  f  *  I  think  it  should  be  construed  to 
mean  the  *^  nearest*'  as  the  crow  flies.  It  is 
true  in  some  instances  that  roads  not  being 
opened,  or  lakes  and  rivers  intervening,  may 
sometimes  render  the  distance  tnv^ed  greater 
than  if  the  person  had  been  sued  in  his  own 
county,  yet  a  uniform  rule  is  always  best 
If  it  were  not  so  endless  disputes  might  arise 
as  to  the  practicability  of  going  one  way  or 
the  other.  Suppose  an  unopened  road  to  in- 
tervene, one  man  might  say  he  oould  travel  it 
on  foot  or  on  horseback,  whilst  another  would 
say  he  oould  not  travel  it  in  a  bt^gy  or  car- 
riage. Suppose  a  river  or  small  lake  to  inter- 
vene, like  disputes  might  arise  as  to  practicable 
ferries  or  bridges.  The  word  "  nearest"  has  a 
well  known  meaning  that  cannot  be  misunder- 
stood. I  think  there  really  ought  to  be  no 
reason  why  if  a  judge  can  entertain  a  case  in 
"  the  nearest  division,"  although  it  arose  and 
the  parties  live  out  of  his  county,  he  shbuld 
not  have  power  to  issue  interpleader  sum- 
monses, or  judgment  summonses,  a  replevin 
writ«  or  an  attachment,  in  order  fully  to  settle 
the  case  in  question.  Judge  Hughes,  of  Elgin, 
thinks  it  not  safe  to  act  in  at  least  some  of  the 
last  named  cases.  The  rule  is  that  inferior 
*  courts  can  not  extend  their  jurisdiction  by 
implication.  Jurisdiction  must  be  plainly 
given.  On  this  pdnt  I  am  not  satisfied  that 
the  Superior  Courts  would  agree  with  Judge 
Hughes,  although  I  think  his  ruling  is  the 
safer  one^ 

As  to  the  eompntatioB  of  time  in  the  Divi- 
sion Courts,  in  cases  of  summonses,  tender  of 
money,  pleading  tender  or  payment^  service  of 
set-<^and  statutory  defences.  I  contend  the 
just  and  safe  rule  is  to  give  the  full  time. 
When  a  six  days  notice  is  spoken  of  and  the 
word  **  at  least "  is  before  it^  it  means  iix  day$ 
exclusive  of  the  court  day  as  well  as  the  day 
of  service.    The  whole  policy  of  the  Division 
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Court  act  is  to  giro  full  periods  of  time  to 
Boitors.  The  rule  of  the  oommon  law  is  the 
same  in  most  cases.  In  cases  of  distres.^ 
mider  9Ut  9  Wm.  ft  M.,  the  goods  cannot  be 
sold  until  the  debtor  has  fkrt  fhll  days  to  pay 
and  replevy  m,  which  means  five  times  S4 
hours.  If  a  person  has  a  certain  period  to  do 
a  thing  in,  the  fhll  period,  sach  as  iO  days  or 
30  days,  or  six  days^  he  is  entitled  to  have  the 
time  dear  of  the  day  of  senrioe  of  notice  and 
of  the  act  to  be  done,  as  for  instance,  in  the 
payment  of  rent,  he  has  the  whole  day  on 
which  rent  ftlla  due  in  which  to  pay.  By  the 
practice  of  the  Superior  Courts  in  some  cases 
by  their  rules  make  the  day  of  senrice  count 
and  the  court  day  is  excluded,  or  vice  vena^ 
but  that  is  an  exception  to  the  general  rule. 
It  is  easy  to  see  that  the  one  rule  is  deflnito 
the  other  indefinite.  Suppose  a  set-off  serred, 
as  it  may  be,  at  eleven  and  fifty-flye  minutes 
o^dock,  p.  M.  (at  night)  of  one  day.  If  the 
day  of  serrice  counts  the  party  served  really 
has  but  five  minutes  of  the  day  on  which  he 
is  served  to  examine  or  prepare  for  the  set-off 
Independent  of  this  he  has  only  five  days,  as 
the  courts  usually  meet  at  nine  o'clock  on  the 
court  day.  Would  it  not  be  better  to  exclude 
both  the  court  day  and  the  day  of  service ! 
I  bdieve  this  not  only  the  best  legal  construc- 
tion but  the  wiser  and  better  one,  upon  the 
prindple  of  full  justice  and  notice  to  all  par- 
ties. 

As  to  payment  of  money  to  officers,  bailiffii 
of  the  court,  when  no  execution  is  in  their 
hands,  I  think  every  dictate  of  sound  policy 
and  justice  requires  the  sureties  to  be  held 
liable.  The  sureties  are  the  cause  of  the  bailiff 
being  in  his  offlce-— without  them  he  would 
have  no  power;  they  in  a  measure  guarantee 
his  character.  Why,  then,  should  an  inno- 
cent party  paying  money  to  a  bailiff  in  office 
demanding  it,  lose  the  benefit  of  it,  because 
the  officer  did  not  happen  to  bftve  an  execu- 
tion at  the  time?  The  words  of  the  bond 
"  that  they  are  liable  to  any  one  (ibr  the  mis- 
conduct of  the  bail^  who  is  a  par^  to  the 
1^  prooeedingi^*'  would  cover  such  &  oasa 
There  is^  however,  much  to  be  said  on  the 
other  sidow 

As  to  the  enforeementof  a  judgment  of  the 
DiviaoB  Courts  after  six  ysara,  my  remarks 
ininy  former  letter  must  suffice.  I  have  no 
•dotibt  U  can  be  done^ 

*IrUerpUai4r  i9Kt£i.-*Thereare  three  points 
about  these  suite  unsettled. 


Bailiffii  in  various  parte  of  the  country  con- 
sider they  have  done  their  duty  when  they 
levy,  and  the  goods  are  claimed,  if  they  simply 
noUfy  the  pUuntiff  of  the  fact  They  claim 
that  the  plaintiff  must  then  interplead  and 
pay  all  the  coste  into  court — that  they  are  not 
bound  to  do  either  of  these  things.  Now  sop- 
pose  the  plaintiff  tekes  no  notice  of  the  claim 
or  notice,  the  bailiff  must  make  some  legal 
return  to  his  execution  within  thirty  days, 
which  must  be  "money  made,"  or  ^^nuUa 
honaJ*  He  cannot  legally  return  "goods 
cUdmed  by  A.  B.,'*  or  **  goods  on  hand."  To 
avoid  this  the  law  gives  him  (as  in  the  case  of 
sheriffs  in  the  upper  courte)  power,  if  the 
plaintiff  will  not  order  them  to  sell,  or  the 
claimant  abandon  his  claim,  to  call  'both  par- 
tia  l^cre  the  courts  and  make  the  loser  pay 
the  costs.  I  consider  this  the  proper  course 
of  the  bailiff. 

The  next  two  pointe  relate  chiefly  to  costs. 
Should  the  clerk  charge  in  the  tariff  coste  in 
reference  to  the  debt  in  the  execution,  or  in 
reference  to  the  value  of  the  goods  in  question, 
not  to  exceed  in  value  $100  f  I  think  in  refer- 
ence to  the  (foods.  There  is,  however,  doubt 
on  this  head.  Then  suppose  an  execution 
levied,  and  the  goods  claimed  by  a  dozen  dif- 
ferent parties  —  a  horse  by  one,  a  cow  by 
another,  a  waggon  by  another,  and  so  on. 
Is  it  not  the  policy  of  the  Division  Court 
Act  to  simplify  the  proceedings,  and  to  cheapen 
them  f  Why,  in  such  a  case  should  there  be 
as  many  separate  suite  as  there  are  claimante 
or  goods  seised  f  Why  not  issue  om  original 
tummont^  spediying  all  the  goods  and  claim- 
ante  therein  (as  can  be  ea^ly  done),  and  serve 
duplicates  on  each  daimant  ?  I  am  inclined 
to  think  the  latter  the  course  most  in  conso- 
nance with  the  true  policy  of  the  act  Such 
a  course  does  not  prevent  the  judge  iran 
making  orders  as  against  such  claimant  in  one 
original  suit  The  practice  of  the  courts,  I 
believe,  is  ahaost  umvanaUy  ^be  other  way, 
however,  lly  rulo  i%  of  eoiirsc^  opposed  to 
the intereste ol  ihbfeejktmdf  and  ioihd/eee 
of  the  officers  of  thaoourt 

The  operation  of  the  kw  o^  enibromg  judg- 
ment surnmonses,  or  as  it  is  called  the  9Ut 
olausej  and  the  order  Ibllowing,  requires  a  few 
remarks,  which  I  had  intended  to  make^  but 
yoor  oolumns  would  be  too  much  occupied 
by  one  contributor, 

CaABUU  DUBAMIH 

Toronto,  Dee.  1^  1888,  JBarrieter. 
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A  qttettion  under  the  neto  Exemption  Law. 
To  TRB  Editors  of  thb  Local  Courts'  Gasette. 

Gentlemen, — In  the  Division  Courts,  in  car- 
rying out  the  provisions  of  the  new  Exemption 
Act,  the  question  often  arises,  as  to  the  law  in 
cases  of  attachment  The  law  permits  an 
attachment  to  be  taken  out  in-Uie  Division 
Court  in  three  cases. 

1st.  Where  the  defendant  has  absconded 
from  the  Province,  eaving  goods  liable  to 
seizure ;  when,  of  course,  he  is  not  a  resident 
himself  of  the  Province,  although  his  family 
may  be  resident. 

2nd.  Where  he  secretes  himself  to  avoid  or 
wilfully  avoids  service  of  process  on  him, 
when  he  is  still  resident  in  the  Province. 

3rd.  Or  where  he  is  about  to  move  his  goods 
from  one  County  to  another  County  in  the 
Province.  In  the  last  case  he  is,  of  course,  a 
resident  of  the  Province. 

The  Exemption  Law  says  that  every  person 
the  head  of  a  family,  shall  retain  certain  arti> 
cles  free  from  seizure  by  any  writ  of  process 
issued  out  of  any  court  in  this  Province,  or 
words  to  that  effect. 

Now  the  question  is — Can  exempted  goods 
in  any  of  the  above  instances  in  which  the  law 
permits  attachments  to  be  issued,  be  taken 
from  a  debtor  ? 

The  opinion  of  the  learned  Editors  of  your 
Journal  would  oblige  many  enquirers. 

SCARBOBO'. 

Dec  14,  1866. 


[See  Editorial  remarks  on  p.  177].^— Ens. L. CO. 


Sheep  Protection  Aeteof  1865  and  1866. 
To  the  Editors  or  tbe  Looal  Courts'  Gazrtb. 

Sec.  4,  of  Ist  Act—Assessors  to  make  out 
lists  of  dog  tax,  and  give  the  same  to  oollectors 
for  collection. 

Sea  0 — ^Duty  and  powers  of  collector,  the 
same  as  with  respect  to  other  taxes. 

In  1865,  the  township  assessor  assessed  and 
made  out  his  lists,  and  delivered  them  to  col- 
lector for  collection,  on  the  15th  day  of  April, 
the  time  limited  for  return  of  hie  roU  per 
by-law.    (P.  659,  Cob.  Stat  U.  C.) 

On  the  Ist  May,  (as  extended  per  County 
Council,)  collector  retomed  his  roll  to  the 
treasurer  (page  671, 13  sec.  cap.  19, 27  Vic.), 
he  never  having  attempted  to  collect  on  sud 
lists,  in  consequence  of  the  time  then  being  so 
circamscribed  that  he  could  not  possibly  have 


visited  all  the  taxed  parties  in  the  township. 
By  the  1st  sec  of  the  aboTO  Act  of  1866  the 
former  act  is  repealed 

Gentlemen,  yonr  sentiments  in  respect  of 
the  following  queries  would  confer  an  oblig»- 
tion  on  the  subscriber,  as  also  the  Holland 
Municipality : 

Can  the  present  township  collector  collect 
on  the  lists  above  made  out,  or  has  the  derk 
authority  to  extend  such  taxes  on  the  current 
yearns  collector's  roll  ? 

Gentlemen,  yours  respectfully, 
Henbt  Ca-rowbll, 
Unmutp  CTk  HolUntd, 
Cbatsworth, 

Co.  Grey,  2ath  Nov.,  1866. 

[We  doubt  the  power  of  the  collector  to 
collect  on  the  lists  above  mentioned,  especiillj 
in  view  of  the  &ct,  that  the  Act  of  1865  is 
repealed,  and  no  apparent  provision  made  for 
completing  what  was  commenced  under  it  be- 
fore its  repeal. — Eds.  L.  C.  G.] 


Jurisdiction  of  Magietraiee^Iialicum 

Injury  to  Property. 

To  THV  Edxtoks  or  thb  Local  CotjaTS*  GAnm. 

Gentlembn, — Some  magistrates,  whose  opi- 
nions are  entitled  to  consideration,  maintain 
that  a  magistrate  has  no  authority  to  com- 
mit to  gaol,  for  *^  wilflil  or  malicious  injuries 
to  property,"  that  is,  under  cap.  98,  C.  S.  C, 
p.  986,  sec  28.  1  think,  sec.  87  clearly  lays 
down  the  punishment  for  anything  committed 
under  sec.  28,  which  authorises  and  gives  the 
right  of  committal  after  a  distress  warrant 
has  been  returned  unstatisfled.  What  is  jour 
opinion  ?  Tours, 

A  Justice  of  the  Peicc 
Port  Rowan, 

Decembers,  1866. 

[The  jurisdiction  of  the  magistrate,  under 
sections  28  and  20,  is  in  certain  cases  to  order 
the  offender  to  pay  such  sum  of  money  as 
may  appear  to  him  to  be  a  reasonable  oom* 
pensation  for  the  damage  done,  not  exceeding 
£20;  and  farther,  if  the  sum  be  not  paid,  to 
commit  the  delinquent  to  gaol  for  any  term 
not  exceeding  two  months.  There  is  no  au- 
thority to  commit  to  gaol  in  the  first  instance; 
and  the  object  of  the  statute  appears  to  be  to 
ensure  the  payment  of  the  **  sum  forfeited,' 
for  the  amount  can  be  paid  at  any  time,  and 
there  is  distinction  drawn  between  a  '*  sum 
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forfeited"  to  pay  for  ih^damwgp  done  and  a 
"penalty."— Eds.  L.  0.  G.] 

LwtBum  CifurU — Stamp  &n  jndf^metU 


To  nx  Editobs  of  tbb  Local  Courts  Gazktte. 

Gentlembk, — "Would  you  answer  the  follow- 
ing questions  in  the  next  issue  of  your  Gazette : 

Does  the  law  require  that  judgment  sum- 
monses in  the  Division  Courts  be  stamped? 
and  do  the  judges  of  the  Diyision  Court  in 
Toronto  require  them  to  be  stamped. 

Yours^  Ac  Studbht-at-Law. 

[We  think  a  stamp  is  necessary,  and  it  is 
required  in  Toronto. — Eos.  L.  0.  G.] 


Transcript  of  judgment  from  Division  Court 

to  County  Court, 

To  THx  Editors  or  the  Law  Journai^ 

Gbhtlemkn, — I  should  feel  obliged  by  your 
opinion  on  the  following  points  through  the 
columns  of  your  yaluable  journal  A.  suesB. 
in  the  7th  Diyision  Courts  and  obtains  a  judg- 
ment agamst  him  for  $90.  After  the  expiry 
of  30  days,  usually  giyen  for  the  defendant  to 
pay  the  amount,  the  plaintiff  orders  the  derk 
to  issue  execution.  The  Clerk  of  the  7th 
Division  Court  issues  the  same,  and  directs  it 
to  the  Bailiff  of  the  11th  Division  Courts  who 
returns  the  same  nulla  bona  to  the  Clerk  of 
the  7th  Division  Court  The  plaintiff  then 
obtains  a  transcript^  and  makes  it  a  judgment 
of  the  County  Court,  and  places  a  writ  of  ^ 
fa,  against  the  lands  of  the  defendant  in  the 
hands  of  the  sheriff.  Had  the  Clerk  of  the 
7th  Division  Court  power  to  do  so,  or  was  the 
return  made  by  the  Bailiff  of  the  11th  Division 
Court  sufficient  to  make  valid  the  said  judg- 
ment of  the  County  Court 

Respectfully,  M. 

Oodericb,  Nov.  9,  18«6. 


[A  transcript,  in  our  opinion,  ought  not  to 
to  have  issued  under  the  drcumstances  men- 
tioned. 

The  clerk  of  a  Division  Court  has  no  power 
to  issue  a  writ  of  execution  to  the  buliff  of 
another  court  The  186th  section  requires  that 
the  clerk,  *'at  the  request  of  the  party  prose- 
cntingthe  order"  (for  payment),  "  shall  issue 
under  the  seal  of  the  court  a  fieri  facias  to 
one  of  the  bailifi  qf  ths  courts  who  by  virtue 


thereof  shall  levy,"  kc ;  and  the  whole  tenor 
of  the  statute  rdating  to  this  point  is  to  the 
like  effect 

The  142  section  makes  it  a  condition  that 
the  execution  shall  be  returned  nvlla  hona^ 
and  the  transcript  to  be  given  muftt  set  forth 
the  bailiffs  return ;  that  is,  the  return  of  the 
bailiff  of  the  court  from  which  the  transcript 
issues. 

The  case  before  us  suggests  an  amendment 
of  the  law,  viz.:  enablmg  tifi.  fa.  to  be  directed 
to  any  bailiff  in  the  county.— Eds.  L.  J.] 


BBVIEW. 


Thb  Huvicipal  Manual  for  Uppir  Canada  ; 
containing  the  new  Municipal  and  Assess- 
ment Acta,  with  Notes  of  all  decided  cases, 
and  a  full  Index.  By  Robert  A.  Harrison, 
Esq.,  D.C.L.,  Barrister-at-law.  Second  Edi- 
tion, 1860.  W.  C.  Chewett  &  Co. :  Toronto. 

Parts  L  &  IL  of  this  valuable  work  have  been 
issued ;  and  tiie  other  parts,  we  are  informed 
by  the  publishers,  will  appear  very  shortly. 
That  piurt  of  the  Act  which  came  into  force 
on  the  first  of  November  last  is  however  em- 
braced in  the  numbers  of  the  Manual  now 
befbre  us,  and  this  fact  alone  will  render  it  of 
great  service  to  that  large  portion  of  the  com- 
munity who  take  a  part  and  an  interest  in  our 
municipal  elections. 

It  may  be  premature  just  now  to  speak  of 
the  book  as  a  whole,  with  only  two  instal- 
ment before  us ;  but  taking  the  former  edition 
as  a  type  of  the  present  one,  we  may  safely 
assume  that  the  new  Manual  will  be  found  as 
the  old  one  has  been,  a  reliable  guide  to  the 
proper  understanding  of  the  law,  and  a  safe 
couBsellor  to  those  acting  under  its  prori- 
sions. 

Mr.  Harrison^s  Municipal  Manual  has  indeed 
for  the  past  eight  years  been,  as  it  were,  a 
household  word  amonest  all  classes,  lawyers 
Or  laymen,  who  have  been  brought  into  con- 
tact with  the  working  of  our  Municipal  system ; 
and,  now  tfattt  the  law  has  been  revised  and 
amended  by  the  legislature,  the  absence  of 
sudi  a  work,  embracing  the  changes  which 
have  been  made,  would  be  much  felt  by  those 
who  had  been  in  the  constant  habit  of  refer- 
ring to  it  whenever  a  doubt  arose  as  to  the 
meaning  of  any  provision. 

A  great  portion  of  the  old  law  which  had 
been  found  to  work  satisfactorily,  has  been 
re-enacted — a  circumstance  which  gives  an 
additional  value  to  Mr.  Harrison*s  present 
labors,  inasmuch  as  many  doubtful  points  have 
been  settled  by  decisions  of  the  courts  within 
Uie  past  eight  years,  and  these  decisions  have 
been  all  carefully  collected  and  annotated  in 
the  present  edition  of  the  work,  thus  placing 
under  the  eye  of  both  lawyers  and  laymen, 
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information  which  the  latter  ooald  not  obtain 
except  through  the  former,  and  which  the 
former  had  to  acquire  at  the  cost  of  much 
labor  and  research. 

Etcu  our  non  professional  readers  are,  for 
the  most  part,  aware  that  the  only  safe  inter- 
pretation of  the  law  is  to  be  found  in  the 
decisions  of  the  Courts,  and  this  being  the 
case,  the  value  of  an  accumulation  of  these 
desisions,  extending  over  a  series  of  years,  on 
the  clauses  of  a  particular  enactment,  will  be 
readily  understood  and  appreciated — especi- 
ally with  reference  to  the  law  which  ^Yens 
the  working  of  our  Municipal  Institations — k 
law  second  in  importance  to  none  on  our 
statute  book,  and  affecting  bodies  which  are 
in  themselves  minor  parliaments  possessing 
extensive  but  limited  powers  which  it  is  of 
great  importance  to  the  community  should  be 
easily  ascertained  and  correctly  defined. 

We  feel  that  in  making  any  allusion  to  Mr. 
Harrison^s  special  fitness  and  ability  to  again 
undertake  the  task  of  annotating  the.  Municipal 
«nd  Assessment  Laws,  we  are  treading  on 
rather  delicate  ground,  inasmuch  as  that  gen- 
tleman is  one  of  the  conductors  of  this  journal, 
although  his  editorial  duties  do  not  come 
within  this  department  of  our  labors,  but  the 
writer  of  this  notice  can,  at  least,  say  that  his 
remarks  on  the  same  subject,  written  nearly 
eight  years  since  for  this  journal  have,  he  has 
reason  to  believe,  been  fully  justified,  namely : 
*'  that  Mr.  Harrison^s  well-known  character  as 
an  annotater  was,  of  itself,  a  guarantee  that  no 
labor  had  been  spared  in  mdcing  the  Manual 
a  desideratum  for  every  lawyer  and  member, 
or  officer  of  a  Municipal  Council  in  the  Pro- 
vince.'* The  same  remarks  wiU  certainly 
apply  with  even  greater  force  to  the  present 
work,  and  as  a  corroboration  of  the  writer's 
opinion  on  the  subject,  we  may  quote  from  the 
remarks  of  a  learned  County  Court  Jnd^e  of 
great  experience,  msde  on  a  recent  occamon 
when  addressing  the  grand  jury  of  ttie  County 
of  Simcoe,  shorUy  after  the  passing  of  the  new 
Municipal  Act,  and  published  m  the  local 
papers,  from  which  we  quote.  Beferring  to 
the  announcement  of  a  forthcoming  new  edi> 
tion  of  Mr.  Harrison's  Municipal  ifimual,  the 
learned  judge  said  that  *^be  (Mr.  Harrison) 
faftd  made  the  subject  his  own,  and  that  from 
the  Manual  he  had  himself  received  most  valu- 
able aid  in  the  discharge  of  his  duties.  Be 
had  reason  to  know  that  the  work  was  found 
to  be  of  the  greatest  possibla  assbstaooe  to 
Municipal  officers  in  Upper  Canada;  that  the 
able  and  carefully  prqpimd  notes  it  contained 
must  have  largely  contributed  to  the  safe 
working  of  the  law ;  that  since  the  issue  of  the 
first  edition  of  the  work  many  cases  had  been 
before  his  own  courts  upon  the  several  provi- 
sions of  the  statutes,  and  many  cases  in  Eng- 
land upon  analaeous  enactments,  all  of  which 
he  had  no  doubt^  would  be  referred  to  and 
turned  to  account  in  the  new  work.**  It  is 
only  necessary  to  glance  through  the  book 
before  us  to  be  satisfied  that  the  opinion  oi 
Judge  Gowan  has  been  justified. 


We  shall  probatty  have  sometliing  more  to 
say  on  the  subject  after  the  other  parts  of  the 
work  are  issu^ 

W.  D.  A 
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DIARY  FOa  JANUARY. 


1.  Tom.  ..  Oireumcuion.    TaxM  to  be  oomp-  from  this  dsj. 
&  Satar.  Last  4vy  for  Tjf,  TUL  umI  Town  Obrk  to  male* 

6.  8U  N ...  JI^Aany.  [rotnrnt  to  Cn.  Clerk. 

7.  Mob.  ..  Uo.  Ct.  «EBd  Sorrog.  Ot  Term  oodi.    Mfiii.  Umi 
d.  TuM...  Elee.  Dcho*!  Tnutaet.    Heir  aod  Dot.  iltt  com. 
9.  Wed. ..  Aadsof  Oonnty  York. 

11  8fft«r.  Oovoty  Ct.  Aod  Barrogftte  Ot.  Term  enda. 
IS.  5U.V...  1st  Sunday  after  Rriphany 
U.  Mod.  ^  Eleetioo  of  PoUce  Tnuteco  In  PoHoe  TillatM. 
IS.  Tues...  Trees.  A  Cham,  of  Han.  to  meke  return  to  Board 

of  Audit.    School  reporte  to  be  mad^ 
13.  Setur.  Artieks,  Ac,  to  be  left  with  See.  of  Law  Boetety. 
20.  SUX...  2Md  Sunday  after  Bpiphanjf, 
'IL  MoQ. ..  Membere  of  M ooMpal  Councils  (except  Oo  's) 

and  Trasi  of  Police  Vil  to  hold  let  meeUog. 

22.  Te«s..  Heir  and  Devieoe  i«n.  enda    Memi.  Oo  Coancll 
:s.  W^. ..  Dee;,  of  office  by  Srh.  Tr.      [to  bold  lit  meeting. 

23.  Friday  Omvertion  nf  St.  Ami. 

2:.  f^UN.  ^  3rd  Sunday  afUr  Epqtfumf. 

oD.  Tf  tML  ..  Appeal  ftom  Chaoeery  Cham.    School  Flnanrlal 

Report  to  Bodurd  ef  Audit 
31.  Thar...  Last  day  for  Coundee  and  Cities  to  make  retnrn 

to  Provincial  Secretary. 


NOTICE. 

SitbKribert  in  amars  an  reqtiitted  to  male  immediate 
paputitofthennuduehjfthem.  AU  paywimU  far  the  cur- 
riMt  ytar  made  h%fonrt  the  Ut  March  next  wiU  be  vectboed  a* 
oaift  faymeid$f  and  wiU  tecure  the  adoantoffes  qf  the  lower 
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COUNTY  JUDGES. 

Ooe  of  the  most  important  reqiu'rementa  in 
the  orderlj  goYenimeDt  of  a  country  is 
upright  and  efficient  judges— men  who  will 
administer  the  law  without  fear,  favour  or 
^ectioo:  with  painstaking  industry  and  the 
severity  of  logical  analysis :  having  a  thorough 
grounding  in  the  fundamental  principles  of 
the  common  law  and  of  equity  jurispru* 
<ience,  combined  with  a  thorough  and  practical 
knowledge  of  the  legislative  changes  that  are 
being  daily  made  both  in  the  common  and 
statute  law.  To  this  must  be  added,  what 
fre  perhaps  rarer  qualities,  an  intuitive  insight 
>Qto  character  and  the  workings  of  human 
^^xn,  and  a  keen  observance  and  apprecia- 
tion of  the  customs,  wants  and  necessities  of 
^e  people  with  whom  they  are  either  medi- 
^^J  or  immediately  brought  in  contact 

This  last  requisite  appUes  with  peculiar 
force  to  County  judges  in  this  country.  Often 
obliged  to  decide  upon  the  spur  of  the  mo- 
ment^  with  no  assistance  from  books,  or  from 


tiie  arguments  of  experienced  counsel— with  a 
mass  of  evidence,  perhaps  **  pitchforked " 
into  court  without  order,  rhyme  or  reason — in 
a  crowded  court  room,  with  but  comparatively 
little  time  to  devote  to  each  case,  it  is  little 
to  be  wondered  at,  if  judges  sometimes  give 
decisions  which  are  not  all  that  could  be  de- 
sired. The  greater  care  should  therefore  be 
exercised  in  the  selection  of  men  to  fill  these 
offices, — men  who  are  not  only  sound  lawyers 
but  also  who  can  quickly  and  correctly  discover 
the  point  at  Issue,  analyse  and  apply  the 
evidence,  scrutinise  motives,  and  attach  to  the 
evidence  of  each  witness  the  credibility  or 
importance  which  it  deserves. 

The  following  remarks,  taken  from  a  leading 
legal  publication  in  England,  with  reference  to 
the  app3intment  and  position  of  the  county 
judges  there,  are  so  much  to  the  purpose  that 
we  copy  them: 

"  There  is  no  subject  at  preeent  more  deserving 
ef  the  attentioa  of  the  legislature  and  of  the  bar 
than  the  admiiustraUon  of- law  in  the  connty 
courts.  In  the  great  laajority  of  oasee  over  which 
the  jurisdiction  of  these  courts  extends,  there  is 
no  appeal  irom  the  decision  of  the  judge  who 
decides  upon  them  in  the  first  instance.  It  may 
be  true  that  they  are  occasionally  of  trifling  im- 
portance to  the  parties  concerned.  On  the  other 
hand,  to  the  majority  of  the  suitors,  who  are  of 
the  poorer  class,  they  are  of  great  moment,  and 
the  decisionH  thus  pronounced  affect  the  existence 
of  homes  and  the  future  of  many  lives.  But  the 
administration  of  law  has  a  wider  bearing  than 
that  which  concerns  the  interest  of  the  litigants 
in  any  particular  case.  It  is  necessary  for  the 
promotion  of  good  citlsenship  and  loyalty  to  the 
Crown  and  the  iostituUons  of  the  country  that 
the  law  of  the  land  should  be  fairly  administered 
by  every  authorised  tribunal  In  many  cases  the 
vagaries  of  our  county  court  judges  are  not  a 
credit  to  the  profession  or  the  government.  Some 
of  these  gentlemen  carry  out  a  law  and  practice 
of  their  own,  decide  upon  principles  of  absolute 
morality,  and  not  in  accordance  with  legal  autho. 
rity,  and  hold  courts  which  are  only  distinguish- 
ed for  loud  talk  between  the  litigants  and  the 
judge,  and  other  great  irregularities.  •  •  •  • 
Above  all,  care  should  be  taken  that  good  men 
should  be  appointed  to  the  important  position  of 
a  county  court  judge." 

There  is  good  and  bad  of  every  thing 
in  this  world;  and  though  we  are  not  now 
complaining  of  the  appointments  that  have 
been  hitherto  made  in  this  country,  or  say  that 
persons  appointed  to  offioes  of  high  public* 
trust  for  political  reasons  are  unfitted,  ip$o 
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fatto^  from  oecttpying  their  xx>sitioiiB  with  ad- 
vtntage  to  the  pobiie,  we  do  mj  that  poli- 
tical motires  or  party  influences,  or  the  desire 
to  sh^Te  a  friend,  or  rilence  an  opponent, 
^ould  hare  nothing  to  do  with  the  appoint- 
ment of  the  Justieiary  of  the  country. 

Whilst  making  the  general  remarks  con- 
tained in  the  last  few  sentences,  we  do  not 
wish  to  be  understood  as  referring  to  ap. 
pointmcnts  of  this  kind  that  hare  htely 
been  made.  On  the  oontruy,  we  hare  reason 
to  believe  that  the  appointments  to  the  county 
judgeships  of  Huron'  of  Bruce,  and  of  Peel, 
have  been  made  ¥nth  a  due  regard  for  the 
interests  of  the  public,  irrespective  of  any  of 
tho  objectionable  influences  alluded  to.  Mr. 
Brottgh  is  a  Queen's  counsel  of  high  standing 
at  the  equity  bar,  who,  though  not  very  con- 
versant with  common  law  practice,  (which, 
however,  he  will  soon  pick  up,)  takes  with 
him  to  his  new  sphere  of  action  in  the  Divi- 
sion Courts,  a  thorough  knowledge  of  the 
principles  of  equity  jurisprudence,  as  distin- 
guished from  those  uncertain,  crude  notfons 
of  natural  justice,  which  some  few  judges,  we 
are  arraid,  practioilly  put  in  its  place,  thereby 
doing  much  "substantial  injustice''  to  all 
parties,  unsettling  the  ideas  of  the  people,  as 
to  what  is  or  is  not  law,  under  a  particular 
state  of  facts,  and  so  causing  unnecessary  liti- 
gation, ii:\juring  trade,  and  bringing  their  courts 
into  contempt  Mr.  Kingsmill,  the  county 
judge  of  the  new  county  of  Bniae,  is  also 
well  fitted,  by  his  knowledge  of  the  country 
people,  their  ways  and  customs,  obtained  by 
an  extensive  and  varied  practice  in  the  coini- 
try,  and  by  his  good  common  sense  and  taet 
and  general  knowledge  of  law,  for  the  post 
which  has  been  assigned  him.  The  judge  of 
the  newly  separated  county  of  Peel  is  a  gen- 
tleman of  less  experience  than  either  of  the 
other  two,  but  that  will  mend  by  time.  It 
might  be  olijected  to  him  that  it  is  unadvisable 
on  principle  to  select  a  person  to  oocupy  a  judi- 
pial  position  in  the  place  in  which  he  has  been 
living,  and  whilst  there  is  some  force  in  this, 
we  do  not  think  it  of  much  importance  in  this 
particular  case,  and  certainly  if  the  feeling 
which  is  already  entertained  of  Mr.  Scott  ia 
tho  locality  wheore  he  resides  is  any  index  of 
the  future^  there  is  every  reaseo  to  think  thai 
his  career  will  bea  useful  one. 

We  wish  these  gentlemen  every  success  in 
the  laborious  and  responsible  duties  which 
they  have  undertaken  to  perform. 


FEfiS  TO  OFFICERS. 

We  hear  from  all  quarters-  of  the  ooantry 
of  the  great  &Ring  off  in  the  business  of  the 
Diviuon  Courts^  No  doubt  this  tells  well  for 
the  mcreased  prosperity  of  the  country,  and 
isamostgnitifyhigftct;  but  it  enforces  consi- 
deration of  the  present  system  of  reoKmenting 
officers. 

We  have  never  been  Ikvouiable  to  the  pay- 
ment of  clerks  by  fees.  The  system  of  fuodii^ 
the  fees  and  paying  these  officov  by  salary.is 
obviously  the  best,  and  is  now  all  but  universal 
in  England.  No  one  will  now  deny  that  Divi- 
sion Courts  are  a  necessity ;  and  further,  that  it 
is  all  important  for  the  public  interests,  that  a 
Division  Court  derk  should  bea  man  of  probity 
and  means,  and  possess  the  education  and  busi- 
ness capabilities  necessazy  to  enable  him  to  dis- 
chargethe  duties  of  his  office  with  safety  aad 
advantage  to  the  public  He  must,  moreover,  to 
keep  suitors  safe,  furnish  security  to  a  large 
amount ;  in  fact  he  is  required  by  law  to  do  so. 
With  the  small  emoluments  incident  to  a  reduc- 
tion in  business^  the  public  cannot  expect  to 
retain  or  obtain  competent  perstms  to  serve  in 
the  office  of  clerk.  Hence  the  necessity  for  put- 
ting them  on  a  salary  graduated  according  to 
the  time  required  for  the  performance  of  the 
duty  and  the  responsibility  of  the  officer.  The 
officers  connected  with  the  admiiriatration  of 
justice  in  the  Superior  Courts  are  paid  by 
salary,  and  we  cannot  but  think  it  an  invidioa:» 
and  unwise  distinction  to  leave  tiie  officers  of 
courts,  whidiare  **ibr  the  many,''  torema- 
neraticti  by  feea 

We  are  aware  that  our  views  on  tills  subject 
as  Ibmerly  expressed,  did  not  meet  with  the 
appraval  of  many  of  our  readers,  but  such 
being  ma  oonvicdons,  weMt  booad  to  express 
them ;  now  however  we  think  thai  the  justice 
of  our  remuks  will  be  more  appreciated,  and 
that  the  course  we  advocate  win  befimndnot 
only  more  oorrect  i&  principle,  but  on  tbe 
wfaoH  better  for  tte  interests  of  tbe  officeis 
tfaemselveSb 

It  is  only  the  Legislature  tiiat  can  apply  tiie 
proper  remedly,  and  we  strongly  advise  tbose 
interested  to  prepare  foraa  ^>peal  to  Pwlia- 
ment  to  eotrett  the  existing  evil. 


We  send  berewitii  our  Sheet  Almanac  for 
1867.  ThoBointoreated  in  school  matters  wOl 
find  f n  It  farther  informatiMa  fast  tliem,  whilst 
our  municipal  friends  will  see  that  we  have 
endeavoured  to  mention  all  the  dates  which 
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the  late  acts  give  with  any  degree  of  certainty. 
The  index  for  the  last  rolume  will  be  iMoed 
with  the  February  number.  A  rariety  of  cir- 
eumstanoes  occurring  at  the  close  of  an  old 
and  the  beginntog  of  a  new  year  hare  com- 
bined to  render  the  issue  of  the  present  nite- 
ber  later  than  usual 

SELECTION. 


DOMESTIC  SERVICE. 

The  state  of  the  laws  regulating  the  condi- 
tions of  employers  and  employed,  is  a  matter 
of  great  interest  and  importance  at  the  present 
time.  The  demands  for  the  extension  or 
rather  the  lowering  of  the  franchise,  have 
brought  with  them,  as  a  fringe  of  seaweed  on 
rough  waves,  new  theories  and  assertions  re- 
specting the  compacts  between  those  who 
command  and  those  who  obey.  Perhaps  no 
!;ubject  is  of  more  social  importance  than  the 
just  regulation  of  hired  services,  and  all  the 
more  so,  when  a  sort  of  protest  against  injustice 
is  made  by  the  hired.  Much  is  to  be  said  on 
M  sides,  for,  as  regards  {he  master  equally 
with  the  servant,  the  law  permits  hardships. 

It  is  not  here  proposed  to  deal  with  any 
other  topic  than  that  of  domestic  service.  But 
the  writer  must  record  his  entire  agreement 
with  an  admirable  suggestion  in  the  Lato 
Tivm,  of  September  8th,  1866,  in  rg;ard  to 
the  alteration  of  the  statute  4  Geo.  IVT,  chap. 
34,  which  authorises  an  imprisonment  with 
hard  labour  to  be  inflicted  on  servants  leaving 
<^mp1oj,  &C.  The  su^estion  is,  in  order  to 
obviate  the  supposed  inequality  between  mas- 
ter and  servant,  that  summary  jurisdiction  be 
given  to  the  county  court  judge,  to  award 
damages,  and,  in  default,  imprisonment,  against 
either  party,  for  breach  of  contract. 

The  words  **  domestic  service,"  says  a  wriier 
in  the  Alexandra  MagatiM: — 

"Instead  of  convevlog  the  idea  of  a  condiUon 
—vhich  properly  bekmffi  to  them — of  bapptaess 
^d  peace,  are  BUggesUve  of  a  oompUcation  of 
uU,  which  form  a  social  grievance  of  no  smdl 
magoitnde ;  the  eansee  are  various,  but  the  evil 
^ts  ID  some  shape  or  other,  and  there  is  no  doubt 
about  it;  but  as  regards  the  remedy,  It  is  not  so 
euy  to  speak ;  some  persons  arA  for  *  waittng,'  in 
the  expecUtion  that  <  the  evil  wlH  eon  itself; '  as 
to  that  soggestloa,  it  Is  only  poeesasaty  to  say, 
tlttt  we  aeem  to  have  waited  long  enoagb  without 
•»7  sign  of  amendment  hi  the  matter:  others, 
«ho  think  that  something  should  fas  doM,  ate 
tooch  dirided  oonceBiing  tho  meaiM  tlMt  ought 
to  be  employed  iu  order  to  pMilliate  or  correct 
some  of  the  more  glaring  abusea.** 

With  the  flodal  Mmodies  hr  Hub  staU  of 
uin^  we  of  the  laar  hMmi]»ftto«  to  do,  fufftibtr 
^  to  rMHTk,  thai  thr  last  words  •pokm  in 
^Bh^ow  of  dmtk  bf  ik0  grt^  and  good 
P^^  9tt  pr^gpBMl  with  meaning.  Tal- 
!<>^  has  told  na  aolemnly,  bowgr^at  a  power 
ntfaespMpalhy  betvMtinHw;  anditii^ 


be  that  his  words  will  yet  bear  fruit  little 
dreamed  of.  But  omr  province  is  to  point  out 
the  presant  state  of  the  law  upon  this  matter, 
the  defects  which  are  complained  of,  and  the 
remedies  which  are  feasible. 

1.  The  eontraet  hetiM&n  employer  and  em- 
ployed.— In  domestic  service  it  seems  that  a 
general  hiring  is,  in  point  of  law,  a  hiring  for 
a  year,  on  the  terms  that  either  party  may 
terminate  the  hiring  by  a  month's  notice,  or  its 
equivalent  in  wages.  (^Faweett  v.  Oaeh^  5  B.  & 
Ad.,  904).  This  rule  is  held  to  apply  merely 
to  domestic  servants;  a  principle,  we  believe, 
illustrated  in  the  case  of  Smith  v.  Hay  ward 
(7  Adolphus  k  Ellis,  544),  and  of  course  the 
power  of  paying  a  month's  wages  in  lieu  of 
notice,  to  secure  instantaneous  departure  of 
an  objectionable  servant^  is  counterbalanced 
by  the  power  of  the  servant  to  leave  immedi- 
ately, an  sacrificing  a  month's  wages. 

In  a  paper  laid  before  us  on  the  subject  of 
domestic  service,  written  we  believe,  by  Mrs. 
Baines,  who  has  devoted  much  time  and 
labour  to  the  subject,  this  latter  facility  of 
leaving  service  is  spoken  of  as  a  great  griev- 
ance. We  are  inclined  to  think,  that  in  many 
cases  it  acts  hardly  against  the  mistress  or 
master  left  suddenly  in  the  lurch.  But  no  one- 
sided provision  can  be  thought  of;  and  the 
remedy  must  equally  protect  the  servant  from 
sudden  dismissal  (often  the  source  of  calamity^, 
and  the  master  from  sudden  abandonment  by 
his  domestics.  The  writer  would  suggest  a 
summary  power  of  awarding  damages,  and  in 
de&ult  imprison mentf  lodged  in  the  county 
court  judge,  against  either  party ;  the  rule  to* 
be  laid  down,  that  a  month's  notice  shall 
entail  for  that  month  the  etattu  quo  ante. 

S.  Cavtee  of  diemueoL — If  a  servant  is 
guilty  of  misconduct,  he  or  she  may  be  dis- 
charged at  onoe  without  either  notice  or  wages. 
But  to  justify  immediate  dismissal,  moral 
misconduct  must  be  proved,  or  wilful  disobedi- 
ance  of  orders.  The  &ct  of  a  servant  having 
caused  his  master's  apprentice  to  run  away, 
having  assaulted  feloniously  a  female  servant^ 
and  having  made  fraudulent  entries  in  accounts^ 
have  all  been  held  good  causes  for  immediate 
dismissal;  and  where  a  justifiable  cause  of 
dismissal  exists,  it  is  not  needful  to  state  such 
cause  in  dismissal  All  these  facts  evince  the 
possesion  of  power  by  the  master,  though 
some  writers  dwell  only  on  the  varied  tyranny 
by  servants  over  mistresses,  which  *^ser- 
vantgallsm"  has  bloomed  into  luxuriant  pro- 
ftision. 

8.  jlMM((iiat<M4l0flM«.--Cfaitty  tells  us  that 
the  law  does  not  bind  the  master  to  have 
medical  attendaooe  for  bia  sick  servant,  though 
we  should  iBiagine  any  person  with  common 
humanity  would  oonsioer  himself  under  a 
moril  contract  so  to  do ;  but  if  the  master  send 
for  the  medical  man  he  must  pay  the  latter's 
bUL    (AOefi  V.  JToman,  4  0.  A  PO 

4.  JttteftomibUity  of  Maetere^— for  eveiy 
trespass  or  tortious  act  committed  by  the  ser- 
▼aftt  in  the  course  of  his  ordiufy  employment^ 
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the  master  alone  is  liable  in  law.  **  The  fitness 
of  the  agent  is  always  at  the  risk  of  the  em- 
ployer," says  Keating,  J.,  in  WiUiami  v.  Jones 
L.  T.  R.,  Vol.  18,  N.  S.  And  therefore  the 
law  makes  the  employer  liable  for  all  injuries 
committed  by  the  employed  in  the  regular 
course  of  his  work ;  not,  howeyer,  outside  that 
So  far  the  law  is  hard,  perhaps,  on  the  master, 
but  logically  so ;  yet  on  the  other  hand,  to 
equalize  rights,  the  law  gives  no  remedy 
against  the  master,  where  a  fellow-servant  has 
been  thus  injured  by  another.  This  is  on  the 
principle  that  such  risks  are  accepted  by  the 
servant  as  considered  in  his  wages,  {Morgan 
V.  Vale  of  Neath  Eailtoat/  Company^  L.  T. 
R..  Vol.  18,  N.  S.)  So  if  the  former  rule  of 
law  be  considered  stringent  on  the  master,  the 
latter  is  equally  on  the  servant  This  should 
be  remembered  by  those  who  are  always  prone 
to  imagine  and  argue,  that  the  ancient  order 
•of  things  is  changed,  and  the  masters  have 
become  the  dependant  and  weaker  class.  A 
very  painful  case  is  reported  from  the  Nisi 
Prius  Court  at  Liverpool,  at  the  last  summer 
assizes,  where  a  hole  having  been  made  in  the 
.floor  of  a  factory,  for  the  repair  of  a  shaft  by 
■one  of  the  servants  of  the  defendant,  a  fellow- 
servant  (the  plaintiff)  fell  through  and  was  in- 
.  j  ured.  The  iudge  nonsuited  the  plain  tiff  on  the 
irule  given  above. 

Such  are  the  principal  provisions  of  law 
which  affect  master  and  servant  But  if  a 
fgood  servant  is  obtained,  in  the  proper  sense 
*of  the  word,  there  will  be  neither  necessity 
4ior  inclination  for  any  appeal  to  legal  rules. 
^nd  although  a  laywer  is  out  of  place  if  he 
tquits  the  clearly  defined  boundaries  of  law  for 
the  flexible  limits  of  morality,  or  rather  social 
morality,  in  discussion,  it  may  not  be  out  of 
place  if  these  pages  devote  some  of  their  space 
'  to  the  consideratisn  of  questions  which  affect 
more  or  less  thousands  of  families. 

There  is  not  the  entente  eordiale  that  there 
should  be  between  employers  and  employed, 
generally  speaking,  in  domestic  service.  The 
mistresses  complain  loudly  against  the  ser- 
vant, th^  servants  against  the  mistresses.  The 
latter  complain  of  long  hours  of  labour,  undue 
and  trying  interference  in  the  trivial  details  of 
dress,  and  the  like.;  and  generally,  of  a  want 
of  recognition  that  servants  are  **  flesh  and 
blood  like  the  mistresses.**  And,  on  the  other 
side  mistresses  oon^plain  of  the  insolence  and 
"  dressiness"  ofilieir  servants  j  of  their  liability 
to  desert  them  suddenly  on  slight  cause ;  *nd 
of  their  frequent  habit  of  slandering,  indirectly, 
the  character  of  master  and  mistress,  in  such 
a  manner,  as  while  not  actionable,  yet  works 
mischief,  and  Iteeps  servants  away. 

I  do  not  know  that  this  latter  propensity  is 
confined  to  servants.  But  undoubtedly  (as 
we  had  the  honour  of  pointing  out  in  the  last 
number  of  this  Miigazine)  the  law  of  slander 
has  loopholes  wide  enoygh  to  let  many  offen- 
ders escape.  It  is  possible,  and  sometimes 
the  tact,  that  ill-disposed  servants  can  and  do 
slander  among  themselves  the  master  and 
mistress  whom  they  disapprove  o£    Enough 


may  be  done,  fiay  those  who  allege  and  '^oro- 
plain  of  this  practice,  to  keep  an  obnoxifm^ 
master  servantlcss ;  while  at  the  Karne  tiiuc 
nothing  is  said  that  comes  within  the  lirnitKof 
the  law  and  slander.  In  a  letter  written  by  a 
lady  whose  experience  and  interest  in  the 
matter  are  well  known,  emphatic  complaint  i<« 
made  of  the  habit  of  slander  by  s^ervanti^: 
"  mostly  a  vice  indulged  in  simply  from  a  lovc 
of  mischief,  a  malignant  feeling  difficult  t" 
define  or  account  for ;"  and  instances  are  giten 
of  new  servants  induced  to  desert  their  mtR- 
ters  suddenly  from  the  unpunishable  repre- 
sentations of  the  old  ones.  The  writer  laments 
the  deficiency  of  the  law  in  not  touching  cases 
in  which  the  speeches  just  keep  on  the  weather- 
side  of  defamation,  and  and  asks  for  legislatire 
remedy.  This  is  hardly  feasibla  And,  as  ir 
the  former  instance,  any  remedy  must  be  open 
to  superior  and  inferior  alike.  The  mistress 
who  insinuates  doubts  of  her  servants— who, 
without  doing  it  illegally,  clouds  their  charac- 
ters, must  be  equally  liable  to  summary 
remedy.  There  is  no  doubt  room  for  both 
complaints;  and  we  have  no  wish  to  underwtc 
the  discrimfort  and  annoyance  that  can  be 
caused  by  bad  servants,  although,  on  the  other 
hand,  the  amoui^t  of  suffering  that  can  be 
inflicted  by  bad  mistresses  is  not  to  be  forgot- 
ten. 

In  the  case  of  such  slander  as  may  work 
either  party  injury,  without  being  actually 
actionable — if  a  new  remedy  is  insisted  on,  it 
would  certainly,  we  think,  be  best  found  in  an 
additional  power  conferred  on  a  county  court 
judge  in  awarding  damages,  and  in  liea  a 
month*s  imprisonment  against  the  convicted 
defendant  After  all,  we  cannot  find. any 
substitute  for  the  principle  of  paying  in  per- 
son where  it  is  impossible  so  to  do  in  purse, 
and  the  only  way  to  avoid  the  appearance  of 
partiality  and  the  inevitableness  primarily  of 
imprisonment,  is  to  give  a  chance  to  either 
party  of  paying  a  pecuniary  mulct 

The  object  of  this  paper  is  to  give,  very 
briefly  expression  to  the  complaints  of  both 
sides.  There  is  no  doubt  that  reason  for  dis- 
satisfiiction  exists  far  more  than  it  sho'ild,  with 
superior  aqd  inferior  alike.  The  desire  of  all 
who  study  the  realities  of  life  must  be,  in  the 
words  of  an  article  which  appeared  in  tlie 
Alexandra  Magazine: — "that  the  employer 
and  employed  may  join  hands  in  this  effort. 
and  by  taking  their  stand  on  the  broad  and 
hi^h  ground  of  goodwill  and  Christian  fellow- 
ship, that  they  may  each  be  enabled  to  see 
more  clearly  defined  the  path  of  duty  that  lies 
before  them." 

No  legal  reform  can  have  any  permanent, 
or,  indeed,  any  temporary  good  fruit  unless 
its  principles  are  backed  by  the  teachings  of 
social  morality.  This  is  pecnliariy  so  in  the 
question  before  our  readers.  The  remedy  for 
many  patent  evils  in  the  relationship  of  em- 
ployer and  employed  lies  in  mutual  considera- 
tion and  respect  Talfourd  in  his  dying  wordS) 
showed  the  key  to  many  puzzles  of  civilization. 
Those   noble  and  simple   atteranoes,  made 
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solemn  and  pathetic  in  the  extreme  hy  the 
immediate  pre<3ence  of  death,  were  the  true 
exposition  of  all  real  and  good  reform — the 
basis  on  which  all  lasting  good  work  must  be 
builL  "  Sympathy,"  and  especially  **  between 
classes," — the  subtle  interchanges  of  senti- 
ment and  experience — is  worth  all  the  theoreti- 
cal morality  in  the  world  in  legislative  and  so- 
cial labours.  More  especially  and  vividly  does 
this  apply  to  the  subject  of  the  rights  of  em- 
ployer and  employed.  Whatever  defects  there 
are  must  be  remedied  in  a  sympathetic  spirit  of 
justice  to  both.  The  thousands  who  fill  the 
posts  of  domestic  servants  must  be  taught  that 
tbey  are  held  as  **  our  own  flesh  and  blood," 
though  .in  a  lower  social  sphere.  And  the 
thousands  whom  they  serve  must  have  security 
for  honest  service  and  protection  against  idle 
tongues  and  ready  opposition.  To  heal  differ- 
ences and  to  promote  good  feeling  is  not  the 
work  of  the  legal  reformer,  save  in  so  much  as 
his  efforts  give  tangible  aid  to  the  social 
preacher.  By  these  combined  efforts  good 
may  be  done :  but  to  expect  a  solution  of  a 
vexed  and  important  question  from  an  Act  of 
Parliament,  is  tantamount  to  expecting  a  rare 
plant  to  bloom  into  vigour  and  beauty  in  a 
day.  Individual  exertion  is  needed,  individual 
labour  and  individual  influence.  These,  in 
combination  with  judicious  and  well-weighed 
legislative  action,  are  the  only  remedies  for 
grievances  which,  well  or  ill-founded,  certainly 
exist  in  the  minds  and  memories  of  many  mas- 
ters and  servants. 

W.  Reade,  Junior. 
Law  Magazine. 


MAQISTBATES,  MUNICIFAIi, 
INSOLVENCY,  A  SCHOOIi  LAW 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

IsaoLvaMCT  Aot—Appbal.— Notice  of  the  ap- 
pliciitioQ  for  an  allowance  of  appeal  most  be 
served  within  eight  days  from  the  dny  on  which 
the  judgment  appealed  from  ia  prononnoed,  but 
the  application  itself  may  be  after  the  eight  days. 

Where  the  notice  was  served  in  time,  bat 
named  a  day  for  the  application,  which  did  not 
give  the  time  the  insolvent  was  entitled  to,  and 
was  irregalar  in  some  other  respects,  the  notioe 
was  held  amendable  in  the  discretion  of  the 
judge.-/?*  Owent,  8  U.  C  h.  J..  N.  S.,  22. 


CoapoaATioN — Comtbact  vltba  viru-— Exb- 
CTTTED  CoKSiDKBATiON. — Defendants  being  a  Joint 
Stock  Road  Company  under  Consol.  Stat.  U.  C, 
ch.  49,  eontraoted  with  the  plaintiff  to  bnild  for 
them  fonr  additional  miles,  an  eitension  of  the 
road  originally  contemplated,  and  to  pay  him  by 
ibe  toils  to  be  collected  there  and  on  three  other 
miles  of  the  road.  This  mode  of  payment  was 
Qot  antborised  by  the  act  (»eo.  32),  but  the  plain- 


tiff built  the  road,  the  defendants  accepted  it  and 
levied  tolls  upon  it,  and  after  handing  them  over 
to  him  for  some  time,  refused  to  allow  him  to 
receive  more,  or  to  pay  him  for  the  work  done. 
Beld,  that  they  were  liable  upon  the  common 
oonnts. — Thornton  v.  Tke  Sandwich  Street  Plank 
Road  Company.—Zb  U.  C  Q.  B.  691. 


Gbnbbal  Liabilitt  AMD  JuaisnioTit)N  or  Mu- 
vioiPAL  Cobporatiohs  and  Offiobrb  —  Power 
TO  MAKB  Notes,  <fec. — Agents,  officers,  or  even  a 
city  council  of  a  municipal  corporation,  cannot 
bind  the  corporation  by  any  act  which  transcends 
their  lawful  or  legitimate  powers.  And  this 
rule  applies  to  the  issue  of  negotiable  as  well  as 
non -negotiable  evidences  of  debt. 

The  duties  and  powers  of  the  officers  of  a  mu- 
nicipal corporation  are  prescribed  by  the  statute, 
and  every  person  dealing  with  them  as  such  may 
know,  and  is  charged  with  knowledge  of  the 
nature  of  these  duties  and  the  extent  of  these 
powers. 

A  corporation  may  set  up  a  plea  of  tdtra  vires, 
or  Its  own  want  of  power  under  Ita  charter  or 
eonatituent  statute  to  enter  Into  a  given  contract, 
or  to  do  a  given  act,  in  ezoeas  of  its  corporate 
power  and  authority. 

Negotiability  will  not  validate  obligations  which 
are  not  binding  becaute  of  want  of  power  to 
make  them. 

Warrants  drawn  by  the  proper  officers  of  a 
municipal  corporation  on  the  treasurer  thereof, 
are  not  bills  of  ex  hange,  but  are,  in  legal  effect, 
the  promissory  notes  of  the  corporation. 

Municipal  corporations  have  and  can. exercise 
only  such  powers  as  are  expressly  granted,  and 
such  incidental  ones  as  are  necessary  to  make 
these  powers  available,  and  are  essential  to  effect 
tuate  the  purposes  of  the  corporation ;  and  the^e 
powers  are  strictly  construed. 

When  the  officers  of  a  city  have  no  express 
power,  to  issue  for  current,  ordinary  debts,  nego- 
tiable paper  whieh  shall  be  free  from  equities  in 
the  hands  of  purchasers,  and  it  is  not  neeessary 
as  an  incident  to  those  granted,  or  to  carry  out 
the  purposes  and  objects  of  the  corporation,  it 
oannot  be  held  to  exist  by  implication. 

The  assignee  of  warrants  drawn  by  the  oflloepa 
of  a  municipal  oorporation  on  the  treasury  there- 
of, is  bound,  at  his  peril,  to  ascertain  tke  nature 
and  extent  of  the  powers  of  suck  officers  andi 
of  such  oorporation. 

The  want  of  corporate  power  or  the  want  of 
authority  in  the  municipal  officers,  eaaaot  be 
supplied  by  their  unauthorised  action  or  repre* 
sentations. 

Warrants  issued  by  a  monicipaJ  oorporation  in 
payment  of  a  jndgmaat.attha  rat^  o&  oa«  dollar 
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in  irarrantfl  for  everj  MTenty-fiT«  eents  due  on 
the  jadgment,  arc  tainted  with  nswry. 

It  may  be  doabted  whether  a  mnnioipal  corpo- 
ration is  bound  by  the  aotion  of  its  oonocil  in 
agreeing  to  pay  a  sum  clearly,  distinctly,  and 
aseertainably  greater  than  is  legally  dne. 

No  municipal  corporation  can  erect  a  toll- 
bridge  and  leTy  and  collect  tolls,  unless  antbo* 
riied  by  tne  law  of  the  state. 

A  ninnioipal  corporation  has  no  power  to  lend 
its  credit  or  make  its  accommodation  paper  for 
the  benefit  of  citisens,  to  enable  them  to  execute 
private  enterprises. 

The  building  of  side-walks  is,  ordinarily,  a 
legitimate  municipal  object. 

When  a  municipal  corporation,  acting  under 
the  Constitution  of  1846,  issued  in  payment  of  a 
6ofid  fide  indebtedness,  scrip  to  circulate  as  mo- 
ney, after  which  the  scrip  was  taken  up  by  the 
issuance  of  ordinary  warrants  on  the  treasury 
thereof  for  the  amount  of  the  same,  it  was  held 
that  the  transaction  could  not  be  impeached  by 
the  corporation  on  the  ground  that  the  scrip  was 
Illegal  and  roid.— (3ar*T.  Tki  City  ofDuMoinei, 
6  Am.  Law  Reg.  146. 


SIMPLE  CONTBAOTS  A  APFAIBS 
OP  EVERY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 
Navigablb  watsb — Right  or  Cbowm  to  lat 
OUT  High  WAT — Its  right  to  grant  portioii  or 
Lakb  mot  Navigablb. — A  grant  of  land  will 
carry  land  corered  with  water. 

Tlie  evidence  shewed  that  tbe  portion  of  the 
grant  in  dispute  at  extraordinary  periods  when 
the  water  of  the  lake  was  pressed  up  at  this  par- 
ticular part  of  it  by  strong  winds,  admitted  of 
scows  passing  orer  it,  but  that  the  water  was  not 
then  more  than  four  or  fire  feet  deep,  And  that 
at  ordinary  times'it  was  quite  shallow  and  ford- 
able  :  Beld,  not  navigable  water. 

The  property  in  question  formed  part  of  the 
lake,  though  not  navigable :  the  Crown  surveyed 
a  part  for  the  line  of  road,  which  was  then  under 
water,  tbe  effect  of  which  was  that  the  property 
In  question,  which  lay  to  the  north  of  this  intend- 
ed road,  would,  if  the  roads  were  made,  become 
a  mere  stagnant  pond : 

Beld,  that  the  Crown  bad  the  right  to  lay  out 

•  the  highway  where  It  did,  and  that,  therefore, 
it  could  grant  the  portion  to  the  north  of  it, 
which  would  be  thus  excluded  from  the  lake; 

.And  that  it  could  do  this  without  the  aid  of  26 


Vic  ,  oh.  2,  sec.  85. — J2om  ▼.  Tke  Corpwalion  of 
the  Vaiageof  PwrUmouih  ->17  U.C  C  P.  19$. 


.Ix/vbctiob— Co-Tbvabot  —Although  tbepoe- 
ral  rule  is  that  tbe  mere  fact  of  one  tenant  in  con- 
men  holding  possession  of  the  entire  estate,  will 
not  render  him  liable  to  a  co-tenant,  who  might 
himself  enter  and  enjoy  the  possession  with  tbe 
other,  and  the  court  wilt  not  in  such  a  case  inter- 
fere with  tbe  dealing  of  such  oo-  tenant  in  regard 
to  the  property,  still  where  tbe  co-tenant  in  pos- 
session was  the  mother  of  the  other  eo-tenaotg, 
all  of  whom  were  infants  at  the  time  of  her  second 
marriage,  the  court,  at  the  instance  of  one  of  tbe 
children  who  had  attained  majority,  restrained 
the  husband  and  wife  from  selling  or  disposing 
of  tbe  crops  of  the  current  y^ar,  or  the  proceeds 
thereof,  unless  they  undertook  to  bring  into  coort 
one-third  of  such  proceeds :  but  refused  to  inter- 
fere with  the  possession  of  the  mother  and  ber 
husband  in  respect  of  previous  years ;  aUboogh 
as  to  such  previous  years  the  mother  might  have 
been  accountable  to  her  infant  children  as  trus- 
ters for  them.— 3a/M  v.  Martin,  12  U.  C.  Chan. 
R.  490. 


Actior  or  Bord  —  Limit  of  Anovrt  to  be 
Rbooybbrd — Action  on  bond  payable  by  iostal- 
mants.  Judgment  was  entered  for  the  amoant 
of  the  penalty.  Proceedings  were  had  from  time 
to  time  by  »ci.  fa.  Held  that  tbe  defendsDid 
were  bound  to  pay  the  expense  uf  levying  the 
sum  due,  but  that  the  whole  amount  the  plsio- 
tiffs  were  entitled  to  recover  is  limited  to  tbe 
penalty. 

The  plaintiff  may  not  charge  interest  on  tbe 
penally,  or  amounts  remaining  due  thereoo.— 
Randall  et  al ,  v.  Burion  el  aL,  H  U.  G.  L  J.. 
N.  8   8. 


DisooYBRT — Pbimoipai.  ard  Agbrt  —  Priti- 
LBQB. — Letters  received  by  tbe  agent  of  a  party  to 
R  cause  from  other  parties,  although  written  in 
confidence,  but  relating  to  the  subject  matter  of 
the  cause, ->AcZ<f,  to  be  in  the  custody  or  power 
of  the  principal,  and  not  exempt  from  prodoetioo 
under  an  order  to  produoe.  No  oommunicstion 
privileged,  except  as  between  a  solicitor  and  bis 
client. 

The  defendants  not  wishing  that  the  names  of 
their  agents  should  appear,  cut  out  tbe  signa- 
tures at  the  end  of  the  letters  containing 
certain  information,  but  h^  that  such  letters 
must  be  produced  entire  and  not  mutilated.— 
Wiman  v.  Broadetreei,  8  U.  G.  L.  J.,  N.  8  ,  'J3. 
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QUBEITS  BENCH. 


(Reportsdbfa 


Ssq.,  QO^  Rtpcftar  to  (M  €hmt) 


Maskmam  v.  Tu  Guat  Wutsrv  Railway 

COMPAKT. 
itsihoajr  jtcf,  tet.  147— Atm  mC  *<  6i  cto^v." 
Tfa«  plaintiff's  aoo,  m  it  vm  gaUlng  dark,  was  taking  thn* 
hones  slonf  *  rond  whkk  crossed  dsftiidaat*^  nilvay, 
riding  on^lMdfwsBotbsr,  and  drlTlnsthstJilnL    Thii 
last  hors^  bslagtan  ^tj  to  oas  hvndrsd  fsaC  in  fronL 
attempted  tocross  ths  track  as  a  train  approadied,  and 
was  killed— BeU,  «poa  a  blU  of  ezoepttoos  tenderad  tn 
tksOoanlw  Oiwt  and  error  tbuvoo,  that  tka  horse  was 
H^  *'1B  dttrge  of"  aiv  person  wttUn  OonioL  Stat,  O, 
<.  ee,  oee.  147,  and  that  the  plalntlir  ooold  not  reeorer. 
[a.B.,T.T.,MT|a,18a8.] 
Error  from  the  Covntj  Coart  of  Enez. 
Pefendaots  wero  aved  for  killing  tho  pUiotiff 'i 
horse.    Tlie  dcfoneo  wms  rettod  on  the  proTisione 
of  Conaol.  Stot  C,  c.  66,  sees.  147,  148,  149. 

It  appeared  from  the  plsiDtiira  CTideiice  that, 
jnst  as  it  wee  gettiog  derk  in  the  evening,  the 
plaintiff's  eon,  nineieen  yeers  old,  was  tiding 
one  horse,  leading  another,  and  driTiog  a  third 
horse  in  front,  along  a  road  erossing  the  railway. 
The  horse  killed  was  from  sixtj  to  one  hun- 
dred feet  in  front  of  the  driver.  He  apparently 
heard  tiie  train  and  attempted  to  mn  across  the 
traek,  bnt  was  killed  when  he  got  half  way  over. 
It  was  blowing  so  hard  that  the  witness  eonld 
Dot  bear  the  train  tili  it  was  close  npon  him,  and 
heard  no  whistle  till  the  train  was  right  npon 
him ;  it  had  jnst  oommeneed  to  rain ;  he  said  he 
did  Dot  take  mneh  notice  about  the  train. 

Go  this  it  was  objected  that  the  plaintiff  must 
fail;  that  the  horse  was  at  large,  and  not  •«  in 
charge  of**  any  person,  &o.,  under  the  statute. 

The  learned  judge,  however,  left  the  question 
to  the  jury,  who  found  for  the  plaintiff. 

The  defendants  tendered  a  bill  of  exceptions, 
upon  which  error  was  brought  to  this  court 
Irving,  Q,  C,  for  the  defendants. 
PrincM,  <t  C.,  eoDtra. 
The  canes  cited  are  referred  to  the  judgments. 

Hagautt,  J. — The  oljection  comes  before  ns 
ae  if  on  a  demurrer  to  eridence — whether,  ad- 
mitting the  trath  of  ike  plaintiff's  evidence,  it 
vas  soficieot  in  law  to  entitle  her  to  recover. 

Was  the  horse  killed  "  at  large,"  or  was  it  **  in 
ebarge,"  within  the  meaning  of  the  statute  t 

Cases  hare  occurred  under  the  act  in  our  own 
courts  nearly  approachiog  to  the  present. 

In  Thompson  y.  Grand  Trunk  RaUway  Co.  (18 
U.  C.  Q  a  94),  a  boy  was  driving  four  horses  loose 
before  him.  He  drove  them  throngh  a  gate  on 
a  road  about  sixty  yards  from  the  erossing.  He 
tried  to  get  ahead  of  the  horses  as  he  saw  the 
(rain  approaching,  but  they  ran  to  the  croFsing 
and  were  killed.     The  late  Sir  John  RobtMon 


•aid :  •«  There  could  be  no  stronger  esse  against 
the  plaintiff's  recovering,  even  if  there  was  no 
5^cb  sutute  in  force  as  the  20  Vie.,  eh.  12,  sec. 
16;  but  with  that  statute  in  force,  there  can  be 
not  the  slightest  room  for  doubt,  for  we  consider 
it  clear  that  upon  the  facta  proved  these  horses 
caooot  be  held  to  have  been  m  <harg9  of  the  boy 
vitbin  the  meaning  of  the  statute,  so  that  he 
could  prevent  their  loitering  or  stopping  in  the 
highway  at  the  point  of  Intersection  with  the 
nilvsy.    If  he  had  had  even  one  of  the  foor 


horses  secured  by  a  bridle  or  haltar,  there  would 
hare  been  rather  more  pretence  for  admitting 
the  horses  to  be  in  his  charge,  for  the  others 
would  probably,  though  not  certainly,  have  re- 
aaained  near  the  one  he  was  leading." 

In  the  next  case  in  the  same  volume,  CooUy  v. 
Tlu  Grand  Trunk Raiiwag  Co,,  (p  96),  the  plain- 
tiff's servant  drove  his  three  horses  for  them 
bam  to  the  highway,  and  along  the  highway  to 
a  watarlog  plaoe  existing  close  to  the  railway 
track.  He  used  no  haltar  nor  did  anything  more 
than  drive  them  loose  before  him.  A  train  came, 
and  the  horses  ran  on  and  along  the  track,  and 
one  was  killed.  It  was  held  that  the  plaintiff 
could  not  recover;  the  same  learned  judge  say- 
ing it  was  clear  that  the  plaintiff's  horse  when  it 
got  upon  the  railway  was  not  in  charge  of  any 
person  within  the  meaalog  of  the  statute. 

We  cannot  distinguish  the  case  before  us  from 
those  cited,  unless  the  fact  that  the  plaintiff's 
servsnt  was  riding  one  horse  and  leading  the 
others,  will  enable  as  to  say  that  the  third  horse 
allowed  to  go  loose  in  front  was  in  his  charge. 

In  the  first  case  cited  the  Chief  Justice  notices, 
without  deciding,  the  aspect  of  such  a  state  of 
facto.  He  says  there  would  hare  there  been 
rather  more  pretence  for  admitting  the  horse  ti 
have  been  in  charge.  We  are  unable  to  see  bow 
the  horse  driven  from  sixty  to  one  hundred  feet 
in  front  of  the  others,  which  doubtless  were  daly 
"in  charge,"  can  be  said  to  have  been  pro- 
perly under  the  man's  control.  The  event  shewed 
his  utter  inability  to  prevent  the  animal  running 
on  or  across  the  track.  Common  sense  would 
BQggcst  that  in  the  dusk  of  the  evening  a  train 
rushing  rapidly  past  the  point  that  ttie  witness 
was  approachiog,  wonld  startle  a  horse  so  driven, 
and  render  him  quite  unmanageable. 

If  animals  usually  driren — vis.:  oxen,  pigs  or 
sheep— have  to  approach  or  cross  a  railway,  we 
should  naturally  consider  them  as  '*  in  charge" 
when  the  person  or  persons  driving  them  could 
readily  head  them  off  or  torn  them  if  necessary 
from  the  track ;  bnt  a  mounted  man  leading  a 
second  horse  would  be,  as  happened  here,  quite 
unable  to  stop  a  horse  driven  before  him  and 
allowed  to  be  from  fifteen  to  twenty-five  yards 
in  front.  He  would  be  at  least  squally  helpless 
while  he  had  to  manage  his  own  horse  and  that 
which  he  was  leading,  and  at  the  same  time  pre- 
vent the  animal  some  distanee  before  him  from 
rushing  forward  to  the  track,  as  if  he  were  on 
foot  with  all  three  horses  loose  before  him. 

We  bad  occasion  In  a  former  eaee  of  MeGee  v. 
Th€  G.  W.  R,  Co,  28  U.  C.  Q.  B.  2<^.  to  notice  the 
large  object  of  public  ssfety  contemplated  by 
the  legislature  in  making  this  most  salutary  pro- 
vision respecting  cattle,  flee  also  Studer  r. 
Bvjfalo  and  Lake  Huron  Railroad  Co.,  ante, 
p.  168.  It  should  not  be  frittered  away  by 
such  distinctions  as  are  songbt  to  be  established 
between  this  and  the  decided  oases. 

We  think  the  horse  was  not  under  that  control 
and  care  which  a  due  regard  to  the  lives  of  the 
travelling  public  (if  not  to  railwsy  corporations) 
required  its  owner  to  have  proTided  for  it  at  the 
time  it  was  killed  by  defendants'  train  ;  and  that 
the  appeal  to  this  court  must  be  allowed,  and  the 
judgment  below  be  rerersed. 

DnAPiB,  C.  J. — I  agree  in  the  views  expressed 
by  my  brother  Hsgsrty,  and  based  npon  the 
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jadgments  of  this  court  given  wben  Sir  John 
Robinson  presided  orer  it 

The  result  of  those  decisions  I  take  to  be,  that 
horses  which  are  driyen  near  or  across  the  rail- 
way loose,  wrthont  baiter,  bridle,  or  other  simitar 
fastening,  and  therefore  nnder  no  actual  present 
check  or  holdfast,  and  are  not  so  close  to  their 
driver  as  to  be  nnder  his  immediate  manual  con- 
trol and  restraint,  are  not  **in  charge**  within 
the  spirit  and  meaning  of  see.  147  of  **  The  RaU" 
way  Act"  of  this  Prorince. 

Hence  where  the  evidence  for  the  plaintiff 
clearly  and  decisively  shews  that  a  horse  for  the 
killing  of  which  by  their  locomotive,  ftc,  an 
action  is  brought  against  a  railway  company, 
was  not  so  in  charge,  the  judge  presiding  at  the 
trial  ought,  as  a  matter  of  law,  to  rule  that  the 
company  hare  incurred  no  liability  whatever. 

Courts  and  juries  shovU  never  lose  sight  of 
what  has  been  so  properly  averted  to  by  my 
learned  brother  as  the  object  of  the  provisions 
in  this  respect  of  the  Railway  Aot.  It  was  not 
merely  to  protect  these  companies,  but  to  pre- 
vent the  recurrence  of  those  firightful  catastro- 
phes, so  dangerous  and  destroctivo  to  passengers 
on  railway  trains,  which  have  been  caused  by 
horses  and  cattle  getting  upon  the  railway  track. 
By  throwing  the  rtsponeibility  upon  the  owners 
of  permitting  their  horses,  sheep,  bwine  or  other 
cattle,  to  be  at  large  upon  any  highway  within 
half  a  mile  of  the  intersention  of  such  highway 
with  any  railway  or  grade,  unless  such  cattle 
are  in  charge  of  some  person,  and  depriving  them 
of  any  remedy  against  the  railway  company  in 
case  of  their  cattle,  &c.,  being  killed,  the  legis- 
lature make  it  their  interest  to  diminish  one  of 
the  risks  to  which  the  public  are  exposed  in 
making  use  of  the  railway. 

Appeal  allowed. 


Thb  Corpora txoh  ot  thi  City  op  Torokto  ▼. 

Thk  Qrsat  VnsTXKN  Railway  Company 

Baihnojf-'Auetmmient. 

The  Court  of  Bevfatoo  oooflnned  th«  sawnwot  «r  r  lot  of 
Uod  oocopied  by  a  BAilway  OompAnj  at  $1200  aanoal 
ralue,  and  asrasied  the  station  built  upon  It  at  $1600,  and 
th^  County  Court  judge  being  appealed  to,  eonflrmed  the 
value  of  the  ttAtioB,  **  sul|)«et  to  tbe  ^ueetlon**  whwtlier  it 
could  be  ■■■>■■! rl  In  addition  to  the  land,  '^and  l«ft  «br 
the  determination  of  a  higher  court,"  whether  after  the 
▼al nation  of  the  land  had  been  fixed  In  aocordanoe  with 
Fee.  30  of  the  AMenment  Act  the  buildteg  eonld  be  added. 

Qdd^  that  thia  waa  In  effeet  a  oon.  rmation  of  the  aiwoia 
ment,  the  reeervatlon  being  inoperatlre,  and  that  the 
com  t  bad  no  power  to  review  the  dedsinn 

(aB,T  T^SOTIc^lSM.] 

Special  Case.  The  assessors  for  the  City  of 
Toronto  assessed  certain  land  and  premises  be- 
longing to  the  Great  Western  Railway  Company, 
who  appealed  to  the  Court  of  Revision,  who  as- 
sessed the  land  itself  at  an  annual  Talue  of 
11200,  and  also  assessed  the  large  frame  Rail- 
way Station  erected  upon  the  same  lot  of  land 
at  an  annual  Yaloe  of  $1600. 

It  was  stated  in  the  case  that  the  land  in  qves- 
tion,  bounded  by  Scott  street  on  the  east.  Espla- 
nade street  on  the  south,  Yonge  street  on  the 
west,  and  a  lane  on  the  north,  was  a  lot  on  the 
whole  of  which  the  company  had  erected  a  build- 
ing, which,  together  with  the  land,  was  used 
entirely  for  railway  purposes :  that  through  the 
buildiiig  were  laid  several  railway  tracks,  and  on 
each  side  thereof,  all  being  upon  the  premises  in 
%Be»tion,  were  plaeed  buildings  used  for  freight- 


shed,  clerk*s  office,  waiting  room  for  passengers. 
baggage  roem,  &c.,  Ac ,  the  building  on  each 
side  of  the  track  being  connected  by  a  roof,  aod 
all  forming  a  railway  station,  being  the  termi- 
nos  of  the  Great  Western  Rulway  in  Torosto, 
and  no  part  being  used  except  for  railway  i  ir- 
poses. 

From  this  assessment  the  Great  Western  Rail- 
way Company  sppealed  to  the  jadge  of  the 
County  Court,  who  confirmed  the  assessment  of 
the  land  at  an  annual  value  of  $1200,  and  (!e- 
eided  that  •'subject  to  the  question  whether 
such  property  could  be  assessed  in  addition  to 
the  value  of  the  land  as  pteviously  assessed,  bj 
a  building  thereon  used  for  railway  purposes,  he 
confirmed  the  value  of  the  large  railway  statien 
at  the  sum,"  &c.,  (as  the  Court  of  Revidon  bad 
done)  *'  and  left  for  the  determination  of  a  higber 
court  whether,  after  the  valuation  of  the  laoJ 
had  been  ftzed  in  accordance  with  the  SOth  sec- 
tioB  of  the  AssesemenI  Act,  there  was  or  was  sot 
power  to  add  thereto  the  value  of  the  b«ilding> 
of  the  nature  in  this  case  described." 

The  city  brovghtan  aoUon  for  the  two  amounts 
which  had  been  imposed  aa  rates  upon  the»e 
separate  annual  values,  and  this,  by  consent  uf 
the  parties,  and  by  a  judge's  order,  was  m:.de  & 
special  case  for  adjudication  by  this  court  wiihtut 
pleadings,  the  question  submitted  being  *'  whe- 
ther the  company  can  be  assessed  for  the  value 
of  the  buildings  used  and  occupied  for  railway 
purposes  nnder  the  pvovisioBs  ef  die  Assessment 
Aot,  when  the  land  eceupied  by  the  railvtr 
upon  which  such  buildings  rest  has  been  already 
assessed  at  the  average  value  of  lead  in  the  local- 
ity as  land  used  for  railway  purposes. 

(7.  jRo6tn«en.  Q.  C,  for  the  plaintiffs,  cited 
Oreat  Western  M.  W.  Cc.  v.  Rau9€,  16  U.  C  Q.  B. 
168;  Munieipolit^  of  Xofidbfi  v.  O.  W.  R  H' 
Co.,  17  U.  C.  Q.  B.  264 ;  Cousol.  Stat.  U.  C  c.  56, 
sec.  80. 

Itwing,  Q-  C.,  for  the  defendants  cited  In  u 
Oreai  Western  R.  W.  Co.,  2  U.  C.  L  J.  193: 
Regma  v.  OUmorgtmthire  Canal  Cs.,  3  E.  &  E. 
186 ;  Cother  v.  Midland R.  W.  Co.,  2  Phillips  469. 

pBAPKB,  C.  J.,  delivered  the  judgment  oftbe 
court. 

This  action  seems  very  Hke  an  attempt  to  make 
this  court  a  tribunal  to  review  the  determination 
of  the  judge  of  the  County  Court  under  the  As- 
sessment Act,  the  64th  and  68th  sections  of  which 
appear  to  us  to  intend  that  his  decision  sball  b^ 
final. 

Supposing  that  the  learned  judge  of  the  Ocantj 
Court  had  simply  confirmed  the  decision  of  the 
Court  of  Revision,  we  do  not  imsgine  it  woui'i 
be  questioned  that  neither  in  this  nor  in  anr 
other  form  ceuld  his  judgment  be  reviewed.  Bat 
in  place  of  a  simple  confirmation  the  ease  states 
that  the  learned  judge  has  confirmed  it,  subject 
to  the  question  left  for  the  determination  of  a 
higher  ooqrt  whether  he  is  right  in  confiroiog 
it  or  no.  We  think  this  is  in  law  a  confinnatioo. 
andathe  reservation  is  inoperative,  for  the  first 
was  his  duty,  if  that  was  the  conclusion  be  ar- 
rived at,  and  the  latter  was  not  contemplated  or 
authorised  by  the  statute.  We  assume  be  in- 
tended to  confirm  because  he  has  said  be  bft$ 
confirmed,  though  he  has  desired  to  subject  bis 
opinion  to  review  or  even  reversal.  But  eitber 
he  has  confirmed  or  he  has  not  discharged  the 
duty  cast  upon  him  by  the  legislature,   for  k« 
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cerUioly  has  neither  raried   Dor  reTened  the 
decision  of  the  Court  of  Review. 

As  to  the  question  itself,  as  at  present  advised, 
we  do  not  think  it  would  be  found  to  present  any 
preat  difficulty,  and  if  the  city  assessors  or  the 
Court  of  Revision  had  put  the  two  aonunl  values 
ioto  one,  as  forming  the  whole  valuation  cf  the 
**Iand,"  though  there  might  have  been  an  appeal 
to  the  County  Judge  on  the  question  of  excessive 
valuation,  and  he  must  have  confirmed  or  reduced 
it,  we  do  not  see  bow,  under  the  statute,  his 
decision  eould  have  been  brought  in  question. 

But  for  the  purpose  of  determining  this  ease  as 
presented,  we  have  no  objection  to  state  our 
opinion  that  the  judge  of  the  County  Court  has 
confirmed  the  assessment  as  revised  by  the  Court 
of  RevisSon,  and  we  think  this  court  cannot  re. 
view  or  annul  his  adjudication. 

Judgment  for  the  plaintiffs. 


COMMON  PLEAS. 

B^porUd  6y  B.  J.  TAsaoooBiiBf ,  Kiq.,  M.  A.,  BarrUter-at 
Law,  lUporUr  lothe  CburL) 

McCuBDT  y.  SWITT,  Admihxstbatrix. 

T<mpfranee  Jet  0/I8M.  TT  ^n  Vie.  c,  IS,  u.  40,  41—^ 
La^—lMlriUtp  ^  imkmper—Ri^t  to  we  Ufare  prtmeeth 
UamJhr/tinmy^JktUh  iff  partjf  OMKLvUtd—C,  &  T.  G  c  78 
— PUadmg. 

DKlaratien,  that  dafrndant  t^  hla  arrfant  wrtmgfuPjf  and 
tn  riolatitm  nftht  J^prranet  Ad  0/  1804,  in  the  tumtuMp 
*/  A„  thm  and  thtrt  hang  fuUy  m  /orec,  farniabMl  and 
jl^Te  oD«  W.  while  In  dvfendant'a  ina  f  otoxicatiog  liquoii, 
vk«re^  ta«  heenmo  and  waa  Intoxicated,  and  while  lo 
iatoxicatad  did  aaaault  the  tntaaUta,  whercbj  he  waa  Im- 
itMsdUialyliiUcd; 

/Ml/,  on  demnrrer.  that  It  was  not  neoeaaary  to  allege  a  bj* 
law  «r  any  niQBldnal  bodj  aa  In  operation  in  A.  ondar  the 
Temparanoe  Aet,  hot  that  the  declaration  could  be  aoffl- 
eienily  maintained  nnd^r  the  4lBt  aection  of  that  Act, 
nnder  which  Om  action  waa  brooRht,  as  being  one  of  tha 
ex  pma  provlaioBa  In  fbroe  ararj  where,  Irraapaetlve  of  local 
prbhibiuoB,  without  holding  that  ftiUy  in  fbroa  meant 
that  the  fvXl  Temperance  Act  waa  in  force  in  A.,  which 
would  have  reonli ed  a  by-law  to  have  been  ilrat  paaaed  fbr 
the  porpoae.    Bat, 

BAi,  that  the  dclaratioB  waa  daf^etiTe,  in  notabawing  that 
W.  drank  (o  moa$  in  the  inn,  which  waa  naociaaiy  to  tx 
the  innkeeper  with  liability  nnder  the  40th  aae.  of  the  Aot. 

ITddj  ulwo,  (1.)  That  the  Temperance  Act  may  be  oonatrued 
ae  gluing  the  dvil  remedy,  at  any  rata  againat  the  Inn* 
kerper,  notwlthatanding  a  Mony  mar  naTo  been  commit- 
ted which  haa  not  been  proaecnted  for,  althongh  it  does 
not.  like  the  Imperial  Act,  contain  any  expreaa  provlalon 
10  that  effect,  (2.)  Thai  aa  the  legal  repreaentative  la  by 
src.  41  expraealy  authoriaed  to  aae  ftiran  aanolt  upon  tha 
df>cra»ed,  tha  action  may,  under  theoonatmctlonofthe 
act  ho  bronght,  though  such  aaaanlt  haa  reenlted  In  death. 
(3  )  That  thia  caaa  waa  within  the  tarma  of  C.  B.  0.  ch.  78, 
tbo  daath  of  a  parson  having  been  eauaed  hj  such  wrong- 
ful act,  neglect  or  delkult  aa  would,  if  death  luid  not 
enraed,  have  entitled  the  iujured  party  (by  virtue  of  tha 
TerapeimDea  Act)  to  maintain  an  action  and  recover  dam- 
•fff»  in  waa  aet  thereof;  and  that,  therelbra,  defendant, 
who  wonld  have  been  liable  by  that  act  If  duaih  had  not 
enened,  waa  etUI  liable,  notwithaunding  the  deeth  of  the 
pfTMyn  fuJured,  and  thoash  canaed  nnder  aucb  elrcam- 
stAoeaa  ae  amoonted  to  fefony ;  and,  theraftnvk  the  caaa 
waa  within  that  act. 

&atUc,  that  the  allegations  In  tha  declaration,  that  tha 
loteetate  waa  killed  within  twelve  months  next  before 
action  broogbt,  and  that  plaintiff  sued  aa  well  Ibr  tha 
benr4»  of  herself,  aa  the  wlfo  of  deeeaatd,  aa  for  that  of 
their  InJhnt  ehildran,  ware  neesaaary  alleaationB. 

[C.P.,T.T.,18«w 

The  deelaraticn  stated  that  in  the  lifetime  of 
Angus  ^cCurdy,  the  deceased  and  intestate,  the 
defendant  was  in  the  possession  and  occupation 
ot  a  certain  inn,  tavern,  or  house  of  public  enter- 
tainment, in  the  township  of  Ashfield,  and  while 
80  using  and  occupying  the  ssme,  which  was 
under  the  charge  of  a  servant  of  the  defendant, 


the  defendant,  by  his  servant,  wrongfully  and  in 
violation  of  the  Temperance  Aot  of  1864,  in  the 
township  of  Auhfield,  then  and  there  being  fully 
in  force,  furnished  a n«l  gave  one  WilHara  Wooley, 
while  in  the  siiid  iun.  &o  ,  iiitozicAtitig  liquord, 
whereby  Wooley  bec*tnie  an<i  wuti  intoxicated, 
and  while  so  intoxicated  did  assnult,  beut  and 
ill-treat  the  said  Angus  McCurdy,  whereby  be 
was  immediately  killed,  within  twelve  months 
next  before  the  commencement  of  this  suit ;  and 
the  plaintiff,  as  administratrix,  pursuant  to  the 
statute  in  that  behalf,  as  well  for  the  benefit  of 
herself,  aa  the  wife  of  the  said  Angus  McCurdy, 
as  for  the  benefit  of  the  three  infant  children 
[naming  themi  of  the  said  Angus  McCurdy,  born 
of  the  body  of  the  plaintiff,  bronght  this  action, 
and  claimed  $6,000. 

The  defendant  demurred  to  the  declaration  on 
the  following  grounds :  — 

1.  No  by-law  was  shewn  to  have  been  passed, 
prohibiting  the  sale  of  intoxicating  liquors  in  the 
township  of  Ashfield. 

2.  No  facts  were  shewn  from  which  it  could  be 
ascertained  that  the  furnishing  of  intoxicating 
liquors  to  William  Wooley  was  in  violation  of  the 
Temperance  Act  of  1864. 

8.  The  plaintiff  could  not,  by  the  rules  of 
pleading,  allege  generaly  that  the  furnishing  of 
intoxicating  liquors  was  in  violation  of  the  act, 
for  it  involved  nn  allegation  of  law, 

4.  No  proper  issue  in  fact  could  be  taken  on 
such  allegation. 

6.  There  were  various  provisions  of  the  act 
against  furnishing  liquor,  and  the  particular  facts 
relied  upon  should  have  been  shewn,  so  that  it 
might  have  been  known  whether  the  facts  were 
within  any  of  the  provisions  ef  the  act. 

6.  No  facts  were  shown  from  which  Wooley 
became  or  ever  was  liable  to  an  action  by  the 
said  Angus  McCurdy  for  or  in  respect  of  the  al- 
leged assaulting,  ftc,  and  therefore  defendant 
was  not  liable  in  this  action. 

7.  McCurdy  having  been  immediutely  killed, 
Wooley  never  waa  liable  to  McCurdy  for  the 
assault,  fto. 

8.  It  appeared  a  felony  had  been  committed, 
and  there  oould  be  no  right  of  action  by  McCur- 
dy against  Wooley. 

9.  It  waa  not  shewn  that  Wooley  bad  been 
acquitted  or  convicted  of  the  felony,  or  of  the 
aaaaulting,  Ac. 

10.  The  statute  did  not  apply  when  the  party 
assaulted  waa  killed  by  the  assault. 

11.  It  was  not  shewn  the  defendant's  servant 
had  any  power,  permission  or  authority  from  the 
defendant  to  furnish  the  liquor  to  the  deceased. 

In  Easter  term  last,  S,  Richard;  Q.  C,  for  the 
demurrer : — 

It  was  not  stated,  nor  can  it  be  inferred,  that 
there  was  a  sale  of  spirituous  liquors  by  the  de- 
fendant in  violation  of  law.  The  exceptions  In 
see.  12  of  the  28  Vic.  ch.  18,  the  Temperance 
Act  of  1864,  should  have  been  negatived. 

(The  Chief  Justice  referred  to  Van  BurefC% 
case,  9  Q.  B.  669.) 

The  case  appears  to  have  been  a  felony  on  the 
part  of  Wooley,  and  therefore  no  action  can  be 
brought  against  him  until  after  he  has  been  pro- 
aecnted for  the  felony,  which  has  not  been  done : 
Crosby  T.  Lonff,  12  East  409 ;  Hales'  P.  C.  646 ; 
but  even  then  this  plaintiff  could  not  sue  Wooley : 
the  action  against  him  eould  only  be  brought  by 
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the  deceased,  if  he  bad  lived ;  aad  no  aotioa  will 
He  against  the  defendantp  unless  Woolej  eoald 
have  been  sued. 

The  remedy  in  this  case,  if  there  be  any,  should 
have  been  against  the  servant  of  the  defendant : 
sees.  12-18-40-41-42  of  the  act. 

J.  Gwynnet  Q  C,  contra : 

A  by-law  did  not  require  to  be  stated  in  this 
case :  such  a  law  is  only  required  to  give  effect 
to  merely  local  provisions.  The  declaration, 
therefore,  is  sufficient  in  charging  the  sale  of 
liquor  to  have  been  contr  iry  to  the  Temperance 
Act.  See  sec.  16  of  this  act  and  the  form  in 
schedule  C 

The  plaintiff  had  a  right  of  action  against 
Wooley  under  the  Act  of  Canada,  Consol.  £<tats 
ch.  78.  The  defendant  is  by  the  Temperance 
Act  liable  with  Wooley,  which  makes  him  in 
effect  liable  in  the  same  way  and  to  the  sam? 
extent  as  VVooley ;  and  as  Wooiey  is  liable  under 
ch.  78,  so  also  is  the  defendant. 

A.  Wiuov,  J.,  delivered  the  judgment  of  the 
court 

The  Temperance  Act  (in  sec.  1)  anthoriies  any 
municipal  council  **  to  pass  a  by-law  prohibiting 
the  sale  of  intoxicating  liquors  and  the  issue  of 
licenses  therefor."  Sec.  12  provides  that  while 
the  by-law  **  continues  in  force,  no  person,  un- 
less it  be  for  exclusively  medicinal  or  sacra^ 
mental  purposes,  or  for  band  fid§  use  In  some 
art,  trade  or  manufacture,  or  as  hereinafter 
authorised  by  the  third  or  fourth  sub-sections  of 
this  section,  shall  within  such  county,  Ac,  by 
himself,  his  clerk,  servant  or  agent,  expose  or 
keep  for  sale,  or  directly  or  indirectly  on  any 
pretence,  or  by  any  device,  sell  or  barter,  or  in 
considcTation  of  the  purchase  of  any  other  pro- 
perty, give  to  any  other  person  any  spirituous  or 
other  intoxicating  liquor,  or  any  mixed  liquor 
capable  of  being  used  as  a  beverage,  and  part  of 
^which  is  spirituous,  or  otherwise  intoxicating." 
The  third  sub- section  provides  that  licensed  dis- 
tillers or  brewers  may  expose  at  their  distilleries 
or  breweries,  and  keep  for  ssle,  such  liquor  as 
shall  have  been  manufactured  thereat  and  no 
other,  aad  may  sell  thereat  quantities  not  less 
than  five  gallons  at  a  time,  to  be  wholly  removed 
and  taken  away  in  quantities  not  less  than  five 
gallons  at  a  time ;  and  licensed  brewers  may  sell 
bottled  ale  or  porter  of  such  manufacture  in 
quantities  not  less  than  one  doxen  bottles  of  at 
least  three  half  pints  each  at  a  time,  to  be  wholly 
removed  and  taken  away  in  quantities  not  less 
than  one  dosen  such  bottles  at  a  time.  Sub-sec. 
4  makes  a  somewhat  simile  provision  in  faror 
of  merchants  and  traders. 

From  the  89th  to  the  46th  clauses  inclusively 
they  are  headed  **  General  provisions,  irrespec- 
tive of  local  prohibition." 

The  40th  section  is :  **  Whenever  in  any  inn, 

*  ♦  ♦  ♦  wherein  intoxicating  liquor  of  any 
kind  is  sold,  whether  legally  or  illegally,  any 
person  has  drunk  to  excess  of  intoxicating  liquor 
of  any  kind  therein  furnished  to  him,  and,  while 
in  a  state  of  intoxication  from  such  drinking,  has 
come  to  his  death  by  suicide  or  drowning,  or 
perishing  from  cold  or  other  sccident  caused  by 
suc^  intoxication,  the  keeper  of  such  inn,    *    * 

*  *  and  also  any  other  person  or  persons  who, 
for  him  or  in  hie  employ,  delivered  to  such  per- 
son the  liquor  whereby  such  iotozioation  was 
caused,  i»hiill  be  jointly  and  beverally  liable  to 


an  action  as  for  personal  wroag,  if  brought  with- 
in  three  months  thereafter,  but  not  otherwise, 
by  the  legal  representatives  of  the  deceased  per 
son,  and  such  representatives  *  •  «  *  msy 
recover  such  sum,  not  less  than  $100  nor  more 
than  $100o,  in  the  aggregate  of  any  snek  actions, 
as  may  therein  be  assessed  by  the  court  or  jary 
as  damages." 

The  41st  section  is :  '*  If  a  pereon  in  a  state  of 
intoxication  assaults  any  person  or  injures  aoj 
property,  whoever  fumiahed  him  vrith  the  liqaor 
which  occasioned  his  intoxication,  if  such  far- 
nishing  was  In  violation  of  this  act,  or  otherwife 
in  violation  of  law,  shall  be  jointly  and  severellj 
liable  to  the  same  action  by  the  party  injured  si 
the  person  intoxicated  miy  be  liable  to;  aodsoch 
party  injured,  or  his  legal  represenUtives,  may 
bring  either  a  joint  and  several  action  against 
the  person  intoxicated  and  the  person  or  persons 
who  furnished  such  liquor,  or  a  separate  action 
against  any  or  either  of  them." 

By  the  Consolidated  Statutes  of  Canada,  eh. 
78,  it  is  provided :  **  Whenever  the  death  of  a 
person  has  been  caused  by  such  wrongful  act. 
neglect  or  default,  aa  would  [if  death  had  not 
ensned]  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in  re»pect 
thereof,  in  such  case  the  person  who  would  bare 
been  liable  if  death  had  not  ensued  shall  be  lia- 
ble to  an  action  for  damages,  notwithstaodinf 
the  death  of  the  person  injured,  and  althoagk 
his  death  has  been  caused  under  such  circam- 
stances  as  amount  in  law  to  a  felony  " 

The  action  under  this  act  must  be  brought  by 
the  personal  representatives  of  the  person  injured 
in  case  of  his  death. 

In  the  case  of  death  by  duelling,  the  person 
inflicting  the  wound  or  injury,  and  all  others  aid- 
ing  or  abetting  the  parties,  as  seconds  or  asbist- 
ants,  may  be  proceeded  against,  althouf^h  no 
action  for  damages  could  have  been  brought  by 
the  person  whose  death  may  be  ao  caused,  had 
death  not  ensued. 

The  actions  under  the  statute  most  be  broa«bt 
within  twelve  months  after  the  death  of  the  de- 
ceased person. 

This  declaration  does  not  set  out  or  profe.4« 
to  set  out,  a  by-law  of  any  municipal  body  as  in 
operation  under  the  Temperance  Act  in  the  town- 
ship of  Asbfield :  it  alleges  that  the  fnmiahiog  of 
the  liquor  was  done  •*  wrongfully  and  in  'iol»- 
tion  of  the  Temperance  Act  in  the  townsbip  of 
Ashfield,  then  and  there  being  fully  in  force." 
which  may  be  sufficiently  maintained  by  the  fact 
that  the  4 let  &ec.,  under  which  this  action  is 
brought,  is  one  of  a  number  of  clauses  which  are 
by  the  express  provisions  of  the  act  in  force 
everywhere  in  the  province,  irrespective  of  loc^l 
prohibition,  without  holding  that  /ti//y  in  force 
means  that  the  full  Temperance  Act  was  in  force 
in  the  township ;  which  would  have  required  « 
by-law  to  have  been  first  passed  for  the  purp'»-e 

The  4Ist  section  gives  a  right  of  action,  if  tiie 
furnishing  of  the  liquor  was  in  violntion  of  tlmt 
act,  or  otherwise  in  violation  of  law ;  and  u»der 
this  the  plaintiff  may  rely  on  the  violation  of  tbe 
local  prohibition  or  by-law,  or  on  the  fiolation 
of  the  euactments  which  have  effect  irre^pecll*c 
of  local  prohibition,  or  on  the  vioUtiou  «'f  ih« 
provisions  of  general  law,  if  there  be  any  such 
We  do  not  say  there  are,  but  we  think  this  action 
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in  well  brought  under  the  second  general  claM  of 


The  TioUtion  of  the  Temperance  Act,  shewn 
or  professed  to  be  riiewn  in  this  case,  is  a  viola- 
tion of  the  proTiiioos  of  the  40th  section.  That 
section,  as  before  stated,  makes  the  offender  lia- 
ble **  whenerer  in  any  inn  *  *  «  any  person 
has  drunk  to  ezceu  of  intoxicating  UguoTf  of  any 
kind,  (herem  fumithtd  to  Aim,  and  while  in  a  state 
of  tntozication  from  tuck  (fn'yiittfly  has  come  to  his 
death  bj  suicide/'  Ac  ;  and,  it  is  said,  it  Is  a 
▼iolation  of  the  act  to  furnish  a  person  in  an  inn, 
Ac,  with  intoxicating  liquor,  who  drinks  to 
eicess  therein,  and  from  such  drinking  becomes 
intoxicated,  althongh  such  person  does  not  come 
to  his  death  thereby  ;  and  I  think  this  is  so:  the 
innkeeper  has  done  everything  on  his  part  to 
complete  bis  part  of  the  transaction :  it  then  only 
depends  on  circumstances  whether  liability  shall 
attach  upon  him  for  his  papt  misconduct. 

It  is  a  wrongful  net  to  make  an  excavation  on 
one's  own  ground  near  to  a  common  and  public 
highway,  and  to  leave  it  not  properly  protected 
to  keep  the  public  in  passing  along  the  highway 
from  injury:  Bamee  v.  Ward  (9  C.  D.  892); 
ManUy  v.  The  8l  HeUn'e  Co.  (2  H.  A  N.  840). 
Perhaps  for  this  alone  an  indictment  would  lie ; 
but  the  same  rule  applies  to  a  private  way  or 
path  leading  to  one's  house :  Chapman  \.Rothwell 
{E\.  B).  A  El.  168).  8o  it  is  a  wrongmi  act  to 
drive  horses,  or  to  conduct  a  railway  engine, 
unskilfully:  Voee  v.  The  Laneaehire  Railway  Co. 
(2  HAN.  728) ;  but  no  action  lies  in  any  such 
case  unless  damage  result  from  the  tct  com- 
plained of. 

It  is  the  act  or  omission  of  the  party  that  is 
wrongful,  snd  is  always  so  described,  without 
regard  to  th«  results  or  consequences  which  flow 
or  may  flow  from  it  Tbe^e  results  or  conse- 
quences may  or  may  not  end  in  a  liability  to  suit : 
that  depends  upon  whether  «lams(!e  or  injury  has 
ensued :  but  although  there  cnn  be  no  recofery 
and  there  is  no  damage  in  fnct,  there  majr  never- 
theie^s  be  the  wrongful  net ;  for  iiiotiince.  in 
Wylte  V.  Birch  (4  Q.  B.  666)  the  plainiiff  was 
held  not  fo  be  entitled  to  recover  fur  a  false  re- 
turn to  nji  fa.,  when  it  wn^  nhewn  he  had  su«}- 
tained  no  damage  by  it :  Williams  v.  Maafyn  (4 
M.  <t  W.  145) ;  and  in  Godrfruy  v.  Jay  (7  Bing. 
403)  it  is  laid  down  that  an  attoruey  would  not 
be  liable  for  allowing  a  judgment  by  default  to 
go  against  his  client,  if  be  could  shew  the  client 
bad  80 stained  no  dnmage  therel)y  ;  and  in  BouU 
fen  ▼.  Webster  (11  L.  T.  N.  8.  698).  where  it  was 
held  that  in  a  suit  under  Lord  Campbell's  act  no 
action  lies,  if  the  damages  be  only  nominal. 

There  are  many  cases  in  law  where  there  is 
damnum  without  the  injuria. 

In  the  4  Jac.  1,  ch.  6,  the  vice  is  described  as 
"the  odious  and  loathsome  sin  of  drunkenness/' 
and  the  offender  was  punishable;  so  the  ale- 
boose  keeper  was  punishable  for  permitting 
tippling  in  his  place:  1  Salk.  45. 

In  Brandon  ▼.  Old  (3  C.  A  P.  440)  Bfst,  C.  J., 
said :  **  Drunkenness  is  forbidden  by  the  com- 
mon law;  but  it  has  also  been  forbidden  by 
Btatute  from  the  reign  of  King  Charles  the  Se- 
cond down  to  the  present  time  " 

Our  own  municipal  law  con 'era  powers  upon 
the  councils  to  pass  by-laws  for  preventing 
drunk ennese,  suppressing  tippling  houses,  puu- 
idbing  persons  found  drunk  in  public  places,  and 


sending  to  the  Houses  of  Industry  and  Refuge 
all  such  as  spend  their  time  and  property  in  pub- 
lic houses,  to  the  neglect  of  every  lawful  calling; 
and  they  authorise  very  rigid  terms  being  im- 
posed upon  all  vendors  of  spirituous  liquors. 
(IVbcoQN/im^.) 


COMMON  LAW  CHAMBERS. 


(X^arttd  bp  HsxRT  O'BaiBN,  KsQ.,  Barrist€r'at-Law  and 
A*porUr  in  Chamber*.) 

Iff  Bu  Lamb,  am  InsoLVKaT. 

XnUveiU  Aetiif\96i^AfnMeatton  by  xmntvemtf&r  diechaye 
— tiramhdttU  prt/ereno^^ytgUct  to  kup  pntptr  botkt  of 
OKotmU-  'UetuMXf.  of  puniihrnenL 

It  appaarwl,  on  an  applioatlon  by  an  loaolTeot  fnr  bis  dis> 
ehaTK*  an<l«r  the  loiolrant  Act  of  1804.  that  be  h..d 
wtthtn  three  montha  befiore  hfs  aaslgtimeot  paid  one  of  hla 
crodltora  Id  full  under  aneh  clreomatanoM  at  was  eon> 
sidared  to  amount  to  a  frandnlent  preferauoe.  and  bad 
naftleetad  to  k«ep  proper  caah  bookt  or  booka  of  account 
suitable  to  hla  tnda.  Tha  Ooontj  Judge  granted  a  dls- 
eharge  anapanai?el/,  to  take  effset  finar  montha  after  the 
order  made. 

Upon  an  appeal  from  thfa  oidar  by  a  creditor  the  Jndge  In 
Gbambais  thought  that  the  Judge  below  had  aotrd  with 
extrsma  lanlao<7,  and  though  he  would  not  interfitre  with 

the  ordw  that  he  i  

out  costs. 


the  ordor  that  he  made,  dliiminBod  tha  appeal,  but  with* 
out  costs. 

Bemarka  upon  ^ba  breach  of  duty  In  not  keeping  proper 
books  of  aoeount  which  abould  be  severely  puniahed. 

The  requirements  of  the  act  on  debtors  asking  for  dis- 
charge 8  lonld  be  peremptorily  ioaisted  on. 

[Cbambera,  Nov.  21, IMS] 

The  Judge  of  the  County  Court  of  the  United 
Countie8.of  Lennox  and  Addtngton,  granted  to 
the  above  insolvent  a  discharge,  snspensively  to 
take  effect  on  1st  February,  1867,  after  deliver- 
ing the  following  judgment : 

**The  petitioner  made  his  assignment  on  Ist 
June,  1865,  and  having  been  unable  to  obtain  a 
compoHition  and  dijicharge  from  his  creditors, 
now  seeks  for  an  order  from  the  court  granting 
his  discbarge. 

**  The  prayer  of  his  petition  is  opposed  by 
seferal  creditors  on  the  grounds  of  fraudulent 
retention  or  concealment  of  part  of  his  estate, 
prevarication  and  false  statements  in  examina- 
tion, fraudulent  preference  of  particular  credit- 
ors, and  lastly,  of  deficient  books  of  account. 

**  On  bearing  the  parties  and  attentively  con- 
sidering the  facts  disclosed  on  the  insolvents 
examination  before  me,  I  see  no  reason  to  believe 
that  he  has  fraudulently  concealed  or  retained 
any  part  of  his  effects,  nor  do  I  think  that  he 
was  guilty  of  any  prevarication  or  fultte  state- 
ments, on  the  contrary  the  insolvents  conduct 
since  his  assignment  ^eems  to  me  to  be  fair  and 
honest,  and  not  liable  to  the  censures  attempted 
to  be  cast  upon  it. 

**  There  are,  however,  two  charges  made 
against  the  insolvent  respecting  his  conduct 
before  the  assignment  to  which  no  answer  appears 
to  be  given,  It  is  shewn  that  in  the  month  of 
April,  1866,  within  less  than  three  months  before 
the  assignment,  the  insolvent  being  indebted  to 
his  shopman,  MoCan,  in  $300  for  wages  and 
borrowed  money,  gave  him  promissory  notes  of 
his  customers  to  the  amount  of  $400,  In  full  satis- 
faction of  the  debt.  There  can  be  no  doubt  that 
this  transaction  was  wholly  Illegal  and  amounted 
to  a  fraudulent  preference ;  however  natural  it 
may  be  for  a  man  pressed  by  his  servant,  who 
was  also  his  creditor,  for  wages  and  loans  to 
satisfy  such  a  claim  in  the  way  the  insolvent  did, 
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yet  the  provisioos  of  the  Insolvent  Act  of  1864 
clearly  point  out  that  such  a  payment  is  a  frand 
upon  the  other  creditors. 

**  The  second  charge  made  against  the  insoW- 
ent  is,  that  he  did  not  keep  a  cash  book  nor  other 
sufficient  books  of  account  suitable  to  bis  trade, 
which  is  not  denied  by  the  insolTent. 

**  Under  these  circumstances,  although  I  do 
not  consider  with  the  creditors,  that  the  insolvent 
should  never  be  discharged  at  all,  yet  it  seems 
right  that  some  penalty  should  be  inflicted  in 
consequence  of- the  faults  committed  by  him  in 
the  above  mentioned  instances.  I  therefore 
order  that  his  Jischarge  shall  be  suspended  until 
1st  February,  1867,  and  will  sign  an  order  grant- 
ing his  discharge  suspensively  to  take  effect  on 
that  day." 

The  petitioners  being  disss tisfied  with  the 
said  order  and  decision,  made  ao  applica> 
tion  to  a  judge  of  one  of  (he  Superior  Courts 
of  Common  Law,  presiding  in  Chambers  in 
Toronto,  to  be  allowed  to  appeal  from  the  said 
order  and  decision,  and  on  the  seventh  day  of 
November,  A.D,  1866,  nu  order  was  granted  by 
the  Chief  Justice  ot  Upper  Canada,  allowing 
the  petitioners  to  appeal  to  one  of  the  judges 
of  the  Superior  Courts  of  Common  Law  in 
Chambers  from  the  said  order.         ^ 

The  petitioners  therefore  prayed  that  the  said 
order  and  decision  of  the  judge  of  the  County 
Court  of  the  County  of  Lennox  and  Addington 
might  be  revised,  and  the  same  reversed  and  the 
discharge  of  the  said  insolvent,  Thomas  Lamb, 
under  the  said  a'^t  might  be  absolutely  refused, 
or  that  such  order  be  m.'ide  in  the  matter  as 
should  seem  meet. 

Oaler  for  the  appellants. 

HolmtBted  for  the  insolvents. 

No  cases  were  cited  by  either  pnrty. 

Hagartt.  J. — The  learned  judge  below  con- 
sidered the  insolvent's  conduct  to  be  reprehensi- 
ble in  not  keeping  proper  books  of  account,  and 
suspended  his  discharge  for  six  months.  I  do 
iiot  think  it  wise  to  interfere  with  the  exercise  of 
such  a  discretion  on  the  part  of  a  judge  who  has 
heard  the  examination  of  the  insolvent  and  been 
cognizant  of  the  various  proceedings  in  the  case, 
except  in  a  very  clear  case  in  which  the  appellate 
jurisdiction  is  necessarily  invoked  to  prevent  an 
undoubted  injustice. 

I  think  that  the  learned  judge  acted  with  ex- 
treme leniency,  and  po'^sibly  took  a  milder  view 
of  the  bandrupt's  misconduct  than  I  should  have 
done,  judging  wholly  from  the  papers  before  me. 
Had  he,  with  his  superior  opportunities  of  form- 
ing a  correct  opinion,  passed  a  much  more  severe 
sentence  I  should  certainly  not  interfere  with  it 
on  the  insolvent's  application  I  think  the 
insolvent's  neglect  to  keep  proper  books  a  most 
serious  breach  of  duty,  causing  great  possible 
injury  to  his  creditors,  and  tending  to  raise  strong 
distrust  of  his  integrity.  The  evidence  of  Ms 
being  a  very  illiterate  man  suggests  the  only 
possible  excuse,  and  weighed,  I  presume,  with 
the  learned  judge.  It  might  perhaps  be  said 
that  it  was  not  very  prudent  for  his  creditors  to 
trust  a  man  so  unfit  for  the  conduct  of  business 
or  the  keeping  of  accounts  with  such  large  quan- 
tities of  goods  ou  credit.  I  do  not  differ  from 
the  learned  judge's  view  as  to  the  alleged  prefer- 
ence. As  to  the  neglect  to  keep  proper  books  I 
think  it  would  be  well  always  to  punish  such  a 


breach  of  duty  in  a  severe  and  exemplary 
manner. 

Wo  have  in  this  countiy  in  car  legislating 
done  everything  to  favour  debtors  and  render 
the  escape  from  liability  as  easy  as  possible 
to  them.  It  will  be  well  at  all  events  that 
the  very  easy  requirements  of  the  Insolvent  Act 
on  debtors  asking  for  their  di.scharge  should  be 
peremptorily  insisted  on,  and  proper  punishment 
awarded  to  any  breach  of  the  trader's  dnti^  io 
conducting  his  business. 

I  gladly  avail  myself  of  the  power  given  me 
by  sub-sec.  6  of  sec.  7  of  the  act,  and,  while 
feeling  bound  to  dismiss  the  appeal,  do  ao  without 
costs. 

I  think  Mr  Lamb's  creditors  bad  just  ground 
for  feeling  indignant  at  bis  oondaet  and  in  op- 
posing his  discbarge,  and  endeavoiiring  to  htte 
some  punishment  inflicted  upon  him. 


ENGLISH  BEPORTS. 

QUEEN'S  BENCH. 
{Law  Jitmeff.) 

Rio.  t.  Blizard. 

Mitmeipal  oorporation-^DiaquabJUaUm  of  eamdidaU— 
BesiffnaUon—Quo  warranto— DitcUUaur. 

Where  a  party  who  it  elected  to  an  oOloe  la  diaqiulift«d  tad 
another  dalms  the  offloe  aa  haviog  the  only  I«irt1  ▼"(««, 
the  party  so  elected  cannot,  liy  merely  rsaigntBg  his  ofltir, 
deprive  the  other  patty  of  his  right  to  die  adTABtaxi> 
which  a  Judgment  of  onater  upon  a  9110  warnattn  vili 
give. 

A.,  who  was  a  town  councillor  of  the  borough  of  T.,  yiftVb. 
was  a  mnnldpal  borough  within  the  6  A  6  WflL  4,  c.  7«. 
having  one  ward  only,  waa  aiao  major  and  retamlor 
officer  of  such  borough,  and  on  the  let  Not.  his  term  cf 
office  afl  oonnciUor  expired  and  he  waa  re-elected.  B.  al<c 
waa  a  candidate,  bat  was  unracceasftal  in  conaeqnenn  of 
A.  polling  a  greater  nmnber  of  votea.  A.  made  the  dedt- 
ration  as  coanciUor  required  by  the  Act,  bat  fioding  that 
he  waB  dieqnalffled  by  reaeon  of  being  the  retnrniB^ 
officer,  he  rstlgned  bta  offloe  on  the  9ch  of  Nov.  Oe  tb« 
12ih  Not.  a  rale  nisi  waa  obtained  for  a  qw*  iMrrttfi&' 
Information  against  him  Ibr  exercising  the  office  of  tovQ 
ooandUor  at  the  instance  of  B.,  who  waa  relator  sad 
claimed  to  be  dnly  elected. 

HOd,  that  he  was  eiiUtled  to  file  the  inlbrmatloo,  for  tint 
without  a  disclaimer  on  the  part  of  A^  he  would  not  be 
entitled  to  a  mondaiRiis  to  be  admitted  to  the  office. 

[Saturday,  Not.  34, 1S6&J 

This  was  a  rule  calling  upon  Mr.  Blizard  to 
show  cause  why  a  quo  tBorranto  information 
should  notjbe  filed  agninst  him  for  ezereisiof; 
the  office  of  town  councillor  of  the  borough  q( 
Tewkesbury.  It  appenred  that  Tewkesbury  is  & 
municipal  borough  within  the  operation  of  the 
Municipal  Corporation  Act  (5  &  6  Will.  4. 0.  76.i, 
and  has  only  one  ward.  Upon  the  1st  Not.  la^t, 
the  annual  election  for  councillors  took  place, 
and  the  then  mayor,  Mr.  Blizard,  tlie  present 
defendant,  whose  term  of  office  as  a  town  coao- 
cillor  then  expired,  was  a  osndidate  for  re-elec- 
tion. There  were  four  councillors  to  be  elected, 
but  there  were  fiTe  candidates,  the  present  rela- 
tor, Mr.  Moore,  being  one.  At  the  election  the 
mayor  and  three  others  had  the  majority  of 
Totes,  Mr.  Moore  being  the  unsuccessful  candi- 
date. It  appeared  from  the  affidaTits  that  on  the 
Saturday,  the  29th  October,  Mr.  Moore  served 
Mr.  Blizard  with  a  notice  to  the  effect  that  as  be 
was  mayor  he  was  ineligible  to  be  a  candidftte. 
and  that  Totes  giren  for  him  would  be  thrown 
away.     The  mayor  being  indisposed  did  not  at- 
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tend  £8  retaroing  oflBcer  at  the  polling  booth, 
but  tbe  depotj  mayor  attended  for  him,  except 
that  daring  an  hour  and  a  half  in  the  middle  of 
the  da  J  tbe  mayor  himself  attended,  when  find* 
iofc  be  was  too  unwell  to  contiDoe  he  withdrew, 
and  left  the  deputy  mAjor  as  his  deputy.  The 
return  of  himself  and  the  three  others  was  made 
«i»  being  duly  elected,  and  he  subsequently,  and 
before  the  9th  November,  made  tbe  Ueolaration 
required  by  sect  50.  Mr.  ^U)ore  had  nttended 
in  qaalify,  but  was  refused  Upon  the  9th  Nov. 
Mr.  BItzard,  finding  that  as  returning  officer  he 
was  dieqaalified  from  being  elected,  resigned  his 
office  of  town  oouncillor,  paying  £10,  the  amount 
proTided  in  such  cases  by  the  by-laws,  which 
resignation  was  unanimously  accepted  by  the 
eouueil.  Tbb  role  was  moved  for  on  the  12th 
NoTember. 

Powell^  Q.  C,  now  showed  cause,  and  argued 
that,  as  Mr.  Blizard  had  resigned  his  office  before 
this  rale  was  moved  for,  the  rule  was  useless,  as 
he  DO  longer  held  the  office^  from  which  it  was 
the  object  of  these  proceedings  to  remoTe  him. 
He  was  stopped  by  the  court. 

Cook^  Q.  G.  {DowdettvM  with  him),  in  support 
of  the  rule,  argued  that,  as  tbe  relator  himself 
claimed  the  seat,  inasmuch  as  the  votes  given 
for  Mr.  Bliiard,  who  was  returning  officer,  were 
thrown  away  {Eeg.  ▼.  Owen.  28  L.  J.  816,  Q  B.), 
it  was  necessary  that  Mr  BlisarU  should  disclaim 
the  office,  which  he  could  only  do  upon  a  qtio 
warranto  information;  that  it  is  necessary  for 
the  relator's  purpose,  as  he  claims  the  seat,  that 
it  should  appear  npon  record  that  Mr.  Blixard 
had  intruded  into  it,  and  that  a  mere  resignation 
was  no  admission  that  he  was  not  lawfully  elect- 
ed ;  that  a  writ  of  mandamus  would  not  do,  as  a 
return  might  be  made  to  it  that  Mr.  Blisard  was 
elected,  Meg.  v.  Wardlow,  2  M.  &  S.  76;  Reg.  v. 
Marion,  4  Q.  B.  146 ;  Meg.  v.  Hartley,  2  Eli.  & 
Bla.  143  ;  Reg.  v.  Earnthavf,  8  Ell.  &  DIa  148, 
n.  e. ;  Reg.  ▼.  Sidney^  2  Low,  Mhx.  Si  Pol.  149. 

Powell,  Q  C,  was  heard  in  reply. 

CocKBUBH,  C.  J.— I  am  of  opinion  ihat  this 
rule  should  be  made  absolute.  At  first  I  cer- 
tainly entertained  a  strong  opinion  that  the  rule 
was  unnecessary  and  should  therefore  be  dis- 
charged ;  but  I  am  bound  to  admit  that  Mr. 
Dowdeswell's  argument  has  convinced  me  that 
ii  should  be  made  absolute.  In  an  ordinary  case, 
if  a  man  is  elected  and  discovers  that  he  is  not 
qualified,  I  am  far  from  saying  that  a  proceeding 
by  quo  warranto  is  necessary  in  order  to  divest 
bim  of  bis  office.  Tbe  oases  cited  have  mostly 
been  where  the  party  elected  has  resigned  his 
office  after  proceedings  have  been  commenced 
afcainst  bim.  I  do  not  decide  with  reference  to 
those  cases.  In  this  case  the  facts  are  very  dif- 
ferent. If  the  purpose  of  this  application  were 
merely  to  procure  a  vnonncy  in  the  office.  I  should 
be  of  opinion  that  a  resignation  would  accomplish 
thfit  object  as  eflrectually  as  a  quo  warranto  infor- 
mation. But  h«'re  tbe  proceedings  are  instituted 
bv  a  relator,  who  not  merely  questions  the  qua- 
iifiention  of  the  party,  but  claims  the  office  him- 
^«lf  He  gives  notice  of  his  design,  and  says 
th^t  tbe  voteM  given  for  his  opponent  are  thrown 
away,  and  that  the  effect  is  to  place  him  in  his 
position.  Now,  to  enable  Mr.  Moore  to  obtain 
that  position  and  be  admitted,  it  must  neceesarily 
be  assumed  that  there  never  was  an  election  of 
Mr.  Blisard  at  alL     A  resignation  implies  that 


he  has  been  elected,  for  a  man  cannot  be  said  to 
resign  an  office  to  which  he  has  not  been  elected, 
and  to  receive  a  resignation  is  also  to  assume 
that  the  party  has  been  elected.  To  refuse  this 
rule,  therefore,  would  be  to  deprive-  Mr.  Moore 
of  the  advantage  to  which  he  is  entitled,  and  be 
merely  to  drive  him  to  a  new  election.  I  admit, 
therefore,  that  Mr.  Dowdeswell  is  right  in  say- 
ing that  it  is  an  act  of  justice  to  Mr.  Moore  to 
make  this  rule  absolute.  He  has  a  right  to  a 
judgment  which  shows  that  Mr.  Blisard  was  an 
intruder  into  the  office,  whereupon  he  can  come 
to  this  court  for  a  mandamuM  to  he  himbelf  ad- 
mitted. The  rule  will  be  innile  ab^-olute  accord- 
ingly, unless  Mr.  Blizard  uttdeittikes  nt  ouce  to 
disclaim.  As  regards  the  c^sts  it  seems  that 
Mr.  Blisard,  as  soon  as  he  became  awure  that  he 
really  was  disqualified,  did  alt  in  his  power  to 
divest  himself  of  his  office;  it  is  hardly  fair, 
therefore,  that  he  should  be  saddled  with  the 
costs  of  this  rule.  I  think  tbe  only  costs  be 
should  be  called  upon  to  pay,  are  those  incident 
to  the  disclaimer. 

Lush,  J. — I  entirely  agree  with  my  Lord.  I 
certainly  at  first  thought  that  this  rule  was  use- 
less, but  I  am  ooDvinoed  that  it  is  otherwise.  A- 
Mr.  Moore  himself  claims  the  office,  a  mere  resigs 
nation  is  not  sufficient,  and  he  is  entitled  to  a 
disclaimer  from  Mr.  Bliiard. 

Rule  absolute. 


COBBESFOKBENCE. 


Thorold  Division  Court — Dismiwil  of  the 

CUrh 
To  THE  EniToas  or  thb  Local  Courts'  Oazbttb. 

Gentlemen, — Your  insertion  of  the  follow- 
ing will  confer  a  favor  upon  the  subscriber. 

At  the  sittings  of  the  court,  held  here  on 
25  Nov.,  1865  the  Judge  impoped  a  fine  of 
$10  upon  a  suitor  for  an  assault  commited  in 
the  Court,  which  he  says  he  ordered  to  be 
paid  in  24  hours.  Suffice  for  the  present  to 
say,  that  three  months  passed  away  and  the 
fine  was  not  paid.  On  the  10th  of  April  last, 
the  Judge  enquired  whether  the  fine  had  been 
paid.  I  replied  that  it  had  not ;  and,  amongst 
other  things,  told  him  I  had  been  advised  that 
I  had  no  authority  to  issue  process,  as  the 
matter  then  stood.  The  Judge  said  I  needed 
no  further  authority,  and  the  fine  must  be 
collected.  I  went  to  work  to  see  how  I  could 
meet  the  Judge*8  views,  and  on  the  18th  April, 
sent  him  a  note  as  follows : — "  The  imposition 

of  the  fine  upon is  the  first  instance  within 

my  fifteen  years  experience  as  a  Clerk  of  this 
Diyision  court,  and  being  anxious  to  acquaint 
myself  with  the  method  of  proceeding,  I  find 
in  22nd  Vic,  Cap.  Consolidated  Statutes,  Sec, 
182,  what,  to  me,  seems  to  mean  that  the 
warrant  should  be  issued  by  the  Judge — I 
would  be  glad  therefore  to  receive  further  in- 
structions from  you  in  this  matter.  " 

My  note  was  returned  by  the  Judge  endor- 
sed as  follows : — 

**  Mr.  Keefer  will,  in  form  62,  Division  Court 
Rules,  find  the  warrant,  as  soon  as  it  is  pre- 
pared it  will  be  signed  by  Mr.  Price." 
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I  next  proceeded  to  make  out  the  waitiiyt) 
and  made  another  discovery.  I  went  to  thtt 
Judge  on  the  10th  of  April,  and  told  htm  that 
Rule  65,  stood  in  the  way  of  further  proceed- 
ings. He  read  it,  and  seomed  much  annoyed, 
said  there  had  been  negligence — he  would  not 
hare  his  proceedings  laughed  at — thai  the 
money  must  be  paid  by  somebody ;  and  that 
he  would  look  into  it  I  clearly  understood 
that  somebody  to  mean  the  clerk ;  but  I  didn't 
take  the  hint  On  the  5th  ult  the  Judge 
wrote  me  that  he  had  not  received  any  return 
of  the  fine,  and  that  he  would  on  that  day 
apply  to  a  proper  officer  for  a  return,  and  in 
the  event  of  his  not  receiving  one  that  was 
satisfactory,  I  might  consider  that  as  my  dis* 
missal  from  the  Clerkship  of  the  6th  Division 
Court  of  Welland.  Of  course  no  return  had 
been  made,  and  I  learn  the  Judge  did  not 
make  the  enquiry  of  the  proper  officer,  as  he 
said  he  would.  On  the  20th  ult,  the  Judge 
handed  me  a  note  dated  21st  Nov.,  as  follows: 

*'*'  I  have  not  heard  anything  from  you  since 
my  letter  referring  to  the matter ;  I  there- 
fore conclude  that  you  do  not  intend  to  take 
any  steps  in  the  case,  and  that  you  accept  your 
dismissal.  You  will  give  up  all  the  books  and 
papers  belonging  to  the  5th  Division  Court  to 
the  County  Attorney,  when  he  demands  them.'- 

The  following  day,  2l8t  of  November,  I  wait- 
ed on  the  Judge.  He  did  not  listen  well  to 
what  I  had  to  say — ^and  got  very  warm  when 
I  told  him  I  had  been  advised  by  more  than 
one  1^1  gentleman,  in  whom  I  placed  confi- 
dence, that  I  was  not  delinquent  in  regard  tp 
the  fine, — ^tfaat  I  could  not,  even  in  that  extrem- 
ity, consent  to  pay  it  wrongfully,  and  I  thought 
he  could  not  transfer  the  penalty  intended  for 
another  to  ma  But  the  paym^it  of  that  fine 
by  me,  was  hekl  by  him  a  «mm  qua  non  to  pre- 
serve the  dignity  of  his  court,  and  on  the  28th 
ult.,  Mr.  Raymond,  the  County  Attorney, 
called,  and  received  from  me  the  property  of 
Court,  in  obedience  to  the  order  of  the  judge, 
dated  2lRt  ult,  mailed  in  the  Post  Office  here 
on  the  morning  of  the  28th,  and  received  by 
him  during  the  forenoon. 

I  do  not  voluntarily  surrender  any  part  of 
my  work  by  which  I  am  endeavouring  to  sup- 
port my  family.  At  the  same  time  there  is 
some  comfort  in  the  consideration  that  I  do 
not  suffer  in  my  self  respect  in  parting  com- 
pany with  his  honor  Judge  Price 

Jacob  KsErcR. 


[It  is  quite  dear  that  a  warrant  of  commit- 
ment must  be  under  the  hand  and  seal  of  the 


Judge  and  even  if  it  be  thought  that  it  was  the 
duty  of  the  clerk  to  prepare  the  warrant,  the 
omission  to  do  so  was  too  severely  punished 
by  the  infliction  of  the  highest  penalty  the 
judge  could  impose  upon  the  derk,  namely, 
dismissal  from  office. 

Though  clerks  strictly  speaking  hold  office 
**at  the  pleasure*^  of  the  judge  of  the  coontj 
wherein  they  perform  their  duties ;  the  judge, 
ought  neverthdess  to  act  as  though  the  ap- 
pointment were  **  during  good  conduct*'  The 
tenure  is  not  properly  at  the  arbitrary  plea- 
sure of  ttie  judge,  but  in  the  exercise  of  his 
powers  of  removal  he  ought  to  be  guided  bj 
a  sound  discretion. 

As  the  facts  are  presented  by  Mr.  Keefer, 
the  punishment  appears  to  exceed  the  oflTence 
— if  oflTence  it  was.  If  authority  is  not  found 
in  the  standard  works  on  law  or  the  regular 
law  reports  for  a  summary  dismissal  on  such 
grounds,  the  following  from  an  old  source  may 
possibly  suit  the  case;  and  standing  alone 
there  would  be  no  "conflict  of  dedsion  to  em- 
barrass*' its  application : — 

"  I  told  him  I  wu  judge  in  my  owo  llUle  crmrt, 
And  be  woii)d  Dot  d'>  llir  toe 
And  h'l  would  not  do  fir  ia«.*' 

—Eds.  L.  C.  Q.] 


Bxeeution — To  tohat  Bail^  to  he  directed. 
To  THE  Editors  of  the  Local  Couars*  Gazcttc 

Dear  Sirs, — In  your  Local  Courts  and 
Municipal  Ga»ette  of  December  last,  page  191, 
you  say  that  a  clerk  of  a  Division  Court  has 
no  power  to  issue  a  writ  of  execution  to  the 
bailiff  of  another  court,  and  refer  to  the  1 85th 
sec.  of  the  Act  I  think  you  have  overlooked 
the  2nd  sea  of  18  Vie.,  cap.  125 ;  79th  se&  of 
cap.  19,  C.  S.  U.  C,  which  gives  the  clerk 
authority  to  do  so.  If  I  am  right,  it  might  be 
well  to  notice  it  in  your  Gasette^  so  that  par- 
ties may  not  be  misled.    Tours, 

Jan.  8,  1867.  A  Subscriber. 

[We  are  always  glad  to  be  set  right  when 
in  error,  Editors  being  after  all  but  fallible 
mortals;  our  correspondent,  however,  upon 
further  examination  will  find  that  section  79 
of  the  Division  Courts  Act  has  no  reference 
to  writs  of  execution,  merely  speaking  of 
writs,  &a,  **/or  serDiee."  The  law  is  defec- 
tive, and  diould  be  amended]. — Ebs.  L.  C.  6. 


Dkision  Court  Boohs. 
To  THE  EniToas  or  tux  Local  Cooets*  Gaektti. 
Gbntlrmbn,— I  observe  in  your  last  issue, 
that  ''  Observer"  thinks  it  a  great  injustice 
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for  clerks  to  find  books  for  the  benefit  of  the 
public,  and  that  he  occasionally  has  to  pay 
fourtera  dollars  for  a  procedure  book.  I  can 
only  say  that  I  am  not  quite  so  philanthropic 
as  "  Obsertss,"  being  compelled  to  furnish 
court  books  at  my  awn  expense  I  also  exer- 
cise my  own  judgment  as  to  what  kind  of 
books.  I  bay  with  a  due  regard  to  my  per- 
sonal exchequer,  as  well  as  furnishing  a  good 
and  durable  procedure  book ;  hence  I  buy  just 
the  common  cheaply  bound  blank  books ;  the 
result  is,  those  books  that  have  been  in  use 
for  ten  or  twelve  years  are  in  fragments,  and 
I  will  renture  to  say,  this  is  the  case  with 
over  one-half  of  the  Division  Court  books  in 
the  country;  while,  if  the  public  (as  they 
should  do)  furnish  the  clerks  with  proper  well 
bound  books,  it  would  be  &r  better  for  the 
interest  of  suit<»ik  The  county  council  of 
Elgin  have  very  properly  taken  the  matter  in 
their  own  hands,  and  have  furnished  all  the 
Division  Court  clerks  in  that  county  with  a 
most  superior  set  of  books  that  will  last  for 
centuries,  with  careful  use,  which  also  secures 
a  uniformity  of  books  among  all  the  clerks  of 
that  county.  I  think  other  county  councils 
might  wisely  adopt  the  example  of  the  county 
of  Elgin;  but  there  ought  to  be  a  general 
uniformity  in  this  respect,  and  the  government 
ought  to  take  the  matter  in  hand.  The  fees 
of  clerks  are  very  small,  besides  there  is  much 
writing  they  have  to  do  in  connection  with 
their  ofiSce,  for  which  no  fee  is  allowed ;  such 
IS  taking  a  bailiff's  return  to  executions, 
making  a  rehmf  on  transcripts,  remitting 
money  to  foreign  suitors,  &c.,  ^  ;  and  then 
to  have  to  buy  the  books  at  their  own  expense 
to  enter  these  proceedings  in,  is  truly  absurd. 
Then  I  will  ask,  who  will  not  buy  the  cheapest 
books  they  can  get  that  will  answer  the  pur* 
pose?    I  am  sure  I  will. 

Yours,  Clirk  Div.  CoirtT. 

Co.  Norfolk,  Jan.  7th,  1807. 


Trading  hones  on  Sundaty — Qttaahing  By-law 
— Conviction, 

T/OTHE  Eorroits  or  the  Local  Covets*  Gasbtbb 
GEETLEMBir, — ^I  shottld  feel  obliged  by  your 
giving  your  opinion  on  the  following  points : 
First  Coll.,  Stat  U.  C,  cl  104,  s.  1,  states  that 
it  is  not  lawful  for  any  merchant,  mechanic, 
workman,  labourer,  or  other  person  whatever, 
on  the  Lord's  day  to  sell,  or  publicly  shew 
forth,  or  expose  offer  for  sale,  or  to  purchase 
any  goods,  chattels  or  other  personal  pro- 


perty, or  any  real  estate  whatever,  or  to  do 
or  exercise  any  worldly  labour,  business  or 
work  of  his  ordinary  calling,  **•  conveying  tra- 
vellers or  Her  Majesty's  mail  by  land  or  by 
water,  selling  drugs  and  medicines,  and  other 
works  of  necessity,  and  works  of  charity" 
only  excepted.  The  7th  section  of  the  said 
act,  places  the  penalties  by  a  conviction 
.before  a  justice  of  the  peace,  that  the  person 
convicted  of  any  act  declared  not  to  be  law 
ful  by  the  for^;oing  section,  shall  be  fined  in 
a  sum  not  exceeding  forty  dollars,  nor  less 
than  one  dollar,  together  with  the  costs. 
Now,  would  or  should  a  conviction  which 
alleged  that  a  person  who  was  a  labourer,  had 
sold  a  horse  on  the  Lord's  day,  be  bad,  or 
should  a  conviction,  made  after  the  form  laid 
down  in  the  act,  be  quashed  because  it  was 
not  the  ordinary  calling  of  the  defendant,  i.^., 
a  horse  trader;  or  in  other  words  can  a 
labourer  trade  horses  on  the  Lord's  day  with- 
out being  subject  to  fine.  No  other  objection 
taken  to  the  conviction. 

Another  cose:  a  County  Council  pass  a 
by-law  that  no  person  shall  exhibit  himself  in 
a  state  of  drunkenness,  or  be  guilty  of  curs- 
ing, profane  swearing,  obscene,  blasphemous, 
or  grossly  insulting  language,  or  other  im 
morality  or  indecency,  in  saloons,  taverns,  or 
other  houses  of  public  entertainment,  or  in 
the  streets,  highways  or  public  places  ^  the 
said  county.  Is  a  by-law  made  by  the  county 
ooundl  of  a  county  good  until  quashed,  or 
should  a  conviction  made  nnder  the  above 
clause  of  a  by-law  be  quashed  because  the 
coundl  inserted  in  said  by-law  the  words  **  in 
saloons,  taverns,  or  other  houses  of  public 
entertainment"  No  other  objection  taken  to 
the  conviction. 

Your  opinion  on  the  foregoing  will  oblige 

J.  P. 

[1.  It  is  not  against  the  act  for  a  labourer 
to  trade  horses  on  the  Lord's  day.  In  order 
to  faring  the  person  accused  within  the  opera- 
tion of  the  act)  it  roust  be  shown  that  the 
work  done  was  *'work  of  his  ordinary  call- 
ing," and  it  is  not,  we  apprehend,  any  part  of 
the  calling  of  a  labourer  to  trade  horses.  We 
therefore  think  the  oonvietlon  bad. 

2.  By-laws  are  not  good  till  quashed.  If  in 
excess  of  the  powers  of  the  municipal  corpo- 
ration that  passes  them,  against  law,  or  illegal 
for  any  other  reason,  they  are  bad,  although 
not  quashed.    And  a  conviction  under  a  bad 
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by-law  IS  a  bad  conviction.  But  we  do  not 
think  the  by-law  to  which  our  correspondent 
refers  bad  as  against  the  objection  which  he 
mentions. — Eds.  L.  J.] 

KBVIBW. 

Reprints  of  the  British  Quartbrlt  Retiews, 
and  Blackwood^s  Magazine,  by  the  Leon- 
ard Scott  Publishing  Co.,  38  Walker  St, 
New  York. 

The  person  that  is  supplied  with  the  Edin- 
lurghy  the  North  British,  the  London  Quar- 
terly, and  the  Westmin»t&r  Reviews,  and 
Blachtoood's  Magazine^  may  rest  assured  that 
he  is  possessed  of  a  mine  of  literary  wealth 
that  can  in  no  other  way  be  obtained,  without 
immense  research,  and  without  much  greater 
expenditure  of  time,  thought  and  money  than, 
in  one  way  or  another,  most  men  are  capable  of. 
A  sketch  of  the  rise  and  position  of  these 
most  valuable  periodicals  will  be  of  interest  to 
those  unacquainted  with  the  following  particu- 
lars— such  we  copy  fipom  a  coteraporary : — 

"  The  political  parties  in  GreatBritain  attach 
a  great  importance  to  the  power  of  the  press. 
Ifhe  Whigs  in  the  early  days  of  Lord  JeflVey 
commenced  the  Edinburgh  Ref>iew^  in  order 
that  by  its  tromendous  cannonade,  it  might 
batter  down  the  fortress  of  Toryism.  So  also, 
when  its  force  was  felt,  the  opposing  party 
had  recourse  to  a  similar  expedient ;  and  thus, 
under  the  auspices  of  the  Tories,  arose  the 
Quarterly  Review,  The  late  Wm.  Blackwood, 
of  Edinburgh,  a  shrewd,  clear-headed,  and 
intelligent  publisher,  annoyed  by  the  assump- 
tion of  his  Whig  neighbors,  and  believing  that 
"  The  Blue  and  Yellow"— the  colors  of  the 
Edinburgh — should  be  assailed  in  its  chosen 
home,  resolved  to  establish  a  magazine.  He 
objected  to  a  Quarterly,  as  his  object  was,  by 
a  monthly  periodical,  varied,  racy,  and  tren- 
chant in  its  character,  to  appear  three  times 
before  the  public  for  every  single  appearance 
of  the  Review,  The  world  now  knows  the 
energy  and  remarkable  iudgment  combined 
with  great  liberality  which  have  characterized 
that  periodical  Abroad,  the  editorship  was 
attributed  to  Professor  Wilson,  Professor 
Aytoun,  and  others,  but  really  they  were  only 
contributors,  and  from  the  beginning,  and 
during  all  its  history,  the  members  of  the  firm 
have  been  the  responsible  managers.  William 
Blackwood,  senior,  and  his  son,  John,  have 
mainly  ruled  the  destiny  of  the  magazine, 
their  principle  being  simply  to  select  the  best 
writers,  pay  the  highest  prices,  and  take  no 
articles  from  any  one,  no  matter  how  elevated, 
how  learned,  how  wealthy,  or  how  famed, 
without  remuneration. 

Thus  the  Edinburgh,  the  Quarterly,  and 
Blackwood  arose.  In  process  of  time,  the 
English  Radicals  felt  the  need  of  a  journal, 
and  they  likewise  started  a  Review.  At  the 
same  time,  the  educated  classes  in  England, 
desirous  to  become  intimately  acquainted  with 


continental  literature,  commenced  a  similar 
enterprise;  but  divided  counsels  and  continued 
strife  led  to  the  publication  of  two  journals 
instead  of  ona  In  process  of  time  these  Quar- 
terlies combined,  and  finally  a  union  took 
place  with  the  radical  political  journal,  and 
thus  the  reading  public  were  provided  with 
the  present  Westminster  Review. 

The  immense  success  of  these  reprints  is 
only  exceeded  bv  their  usefulness  and  cheap- 
ness. The  facilities  given  for  the  formation  of 
clubs,  etc.,Teduces  the  price  to  a  mere  nothing. 
We  have  the  greatest  pleasure  in  again  calling 
the  attention  of  our  readers  to  the  advertise- 
ment which  in  another  column  gives  all  neces- 
sary information. 

APPOINTMENTS  TO  OPPICE. 


OOUNTY  JUDGES. 

ALEXANDER  KOR^^TTH  S'>lTT,of  Oigood^  Hall.  E«q., 
Barrister-atlaw,  to  be  Judge  of  the  Go  nty  Ooort  in  aod  ^ 
the  QaaxkXj  of  Peel.    (Gaaetted  Deeember  8»  1SQ<L) 

JOHN  BOYD,of  Osgoode  Hall,  Eaqaire,  Barrlater  mt  Uw, 
to  be  Junior  Jndiv  in  and  for  the  Couaty  of  York.  (Gaxet 
ted  December  8, 1880.} 

SHERIFFS. 

ROBERT  BRODDT,  Saquire,  to  be  Sheriff  la  amd  Ibr  the 
Ooonty  of  Peel.    (GaMtted  December  S,  18M.) 

WILLIAM  FREDERICK  POWELUKaqiitra.tol>»ni«lff 
In  and  ibr  the  Ooanty  of  Oarleton,  in  the  ronm  ctf  Siraoa 
Fracer,  deoe«aed.    (Gasetted  Deeember  16, 1866  ) 

COUNTY  ATTORNEYS. 

OEOROB  GREEN,  of  Oagoode  HalL  Eequlre,  Barrister-at- 
Iaw,  to  be  Clerk  of  the  Peace  and  Ooanty  Qniwn  Attorns 
in  and  for  the  County  of  PeeL   (Gasetted  Deoember  8, 1^; 

HENRY  WILLIAM  PETERSON,  of  0«goode  Hall.  Emi. 
Barri8terat>Law,  to  be  County  Crown  Attorney  tn  and  for 
tb«  County  of  Wellington,  In  the  room  of  John  Juchcreaa 
KtuKimllli  reaigned.    (Gacetied  Deoember  8, 1866  ) 

CLERK  OF  THE  COUNTY  OOURT. 
JAMES  AUGUSTUS  AUSTIN,  Saqnire.  to  he  Clerk  e 
the  County  Court  in  and  lor  the  County  of  P»el.    CGaxetted 
December  8, 1806.) 

POLICE  MAGISTRATS8. 
THOMAS  BURNS.  Eequire,  to  be  PoUee  HagUtrate  in 
and  for  the  Town  of  St.  Cbtharinea.   (Gasetted  Deoember  2, 
1866.) 

THOMAS  WILLCOCKS  SAUNDERS,  Eaqulra,  to  be  Pulice 
Magistrate  Ibr  the  Town  of  Gnelph.  (QasMtted  Deeember 
29, 1806.) 

CORONERS. 

JOHN  BARNHiRT,  Eaqnlre,  M.D.,  and  BEAUMONT  W. 
DIXIE,  Beqnire,  M.D.,  to  be  Coroners  in  and  for  the  Qmntj 
ofPeeL    (Gasetted  Deeember  8, 1866i) 

HERBERT  FELLOWS  TUCK,  of  Dnytoo,  Esquire,  M-D. 
to  be  AsBociate  Coroner  for  the  Ooanty  of  WelUngton.  (Ga- 
■ettcd  Deeembtt*  32, 1800.) 

ANDREW  CLOBINB  LLOYD,  of  StooffriUe,  &qulr«. 
M,D.,  to  be  Aasociato  Coroner  for  the  United  Counties  of 
York  and  PmI,  and  also  for  the  Oovnty  of  Ontario.  (Gaset- 
ted Deoember  22, 1806.) 

NOTARIES  PUBLia 

ASHTON  FLETCHER,  of  Woodstock,  Barrieter^it-Uw.  fo 
be  ft  Notary  Pablle  for  Upper  Canada.  (Gasetted  December 
32,1800.) 

THOMAS  WELLS,  of  Intern)!!,  Esquire^  Attorn«y-at-lav> 
to  be  a  Notary  Publte  for  Upper  Canada.  (Gaaetted  Desem- 
bar  22, 1806.) 


TO  GOBBESPONBENTS. 


*<  Jacob  Knm*'  ~  *<  A  SuBScsiBn"  ^  "Cuax  DiTianw 
CouM'»— •♦  J.  P.'*—under  •»  Correspondenea." 

**CxTi8"  and  "A  Rmistrab**  ^t  be  answered  In  nest 
number. 
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OlARY  FOR  FEBAUAAY. 


1.  Mtey 

2.  a«tw. 

3.  SUSf... 

4.  Mo&.. 

5.  fridajr 
O.  fiatar. 

10.  SUN... 

11.  M«*a.  . 

13w  W«d... 

14.Thiir^ 
U.  7cMb7 


lA.  Satvr. 

17.  MJN... 
S3.e»tar. 

S7.  W«d.  - 
28.  Tkora. 


Ctergjfwo  to  ■iiili«  7Murl7  f«l«n  of  mtrrlMM 


ri/Uotimn/B.r.M, 


Uh  Smdmif  •fbtr  Eplpkm$. 
HUwry  tanm.  cow— ni— 
MevtloforamaiBMr  Behool  Booids. 
Hapor  S*/ Q.  0.    New  Trial  tey  a  P. 
PUi«DayQ.B.   NowTrl^l  Ihi/O.B. 

Paper  Pay  Q  B.  N^  TrIiU  Boy  &  P. 
PtepM>  Dny  C  P.  )i«w  T^rm  B»y  Q.  B. 
P»iw  IHiy  Q.  &  Now  TMB  Boy  t.  P.  Uot  do|r 

iBr  MTvko  tx  Ooaoty  Oonit. 
St.  VakMtmift  Daw,   PBpar  Boy  OoamKm  PtoM. 
How  Tona  Doy  Qmm%  BMMk    Uwt  dov  fur 

Oooatj  Twiiinoi  lo  fiiratah  to  CiNks  of 

Mvniclpolltki  Id  OmQtktlUt  eTIoBtMloble 

to  Iw  ooM  ibr  lUM. 
HitaryTotnottda. 


to  report  to 


BeclnTto  ftir  Oomiiy  Obnrt 


AbomU  from  CliMoory  Obomhar^. 
Bab-Trwaarer  of  BiShool  Moo^a 


Omnty  AadltoM. 


MOT  ICE. 
I  in  mttw  mm  infmilBil  to  makt  immtdHaU 
pa§mml^A»tmm»^m€tiftktm,    Tkt  tmm  far  paifwtmt  m 
mst9atatntktQimH00f9  ^tke  hmm  9mt$  i*  artw^cl  la 

:4r  Ul  4p^  Ma!<.  19  <o  «Mc*  ttii«  off  iMpoMito/ir  M«  MV^ 
r«ac  fMP  «aill  b€  fwa^Mtf  «t  om*  pa^rngmti. 
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MUNICIPAL  GAZETTE. 


PSBBUABY,  1867. 


REMOVAL      OF     PROPERTY     SEIZED 

UNDER  EXECUTION  SROM  DIVI- 

filON  COURTS. 

A  Tcry  ioiportaat  cbm  i]|mmi  th«  rBiDovBl  of 
goods  (fleiMd  on  ao  ozaeotioD  from  a  DiTision 
Court  oat  of  the  dtTision  in  which  (he  seizQTe 
^as  made,  has  lately  been  decided  before  the 
Court^of  Queen's  Beooh. 

The  i66  Boelion  of  tbe  Division  OourtB'  Aot 
prondes  that  a  bailiii;  after  sdzing  goods  tinder 
execution,  shall  put  up  notices  of  sale  "  at 
three  of  the  most  public  placsB  an  the  division 
where  such  goods  and  ohaHiili  hwe  been  taken, 
of  the  time  and  plaee  wHhin  ttie  division 
when  and  where  they  will  be  exposed  to  sale.'* 
In  the  case  referred  to  (CampheU  v.  CouUhard^ 
25  U.  C.  Q.  E  621),  emcBtMBsUd  basn  issued 
against  Campbdrs  goods  Ibr  a%mit  fdOO.  A 
large  qoantitj  of  lumber  watf  seised  thero> 
under  at  Campbell's  mU]|  sod  a  sale  was 
ftUemptedtfaMwitlMatBucesasw  Uadcnlirao. 
tion  from  oao  of  IIm»  eiSiiJltott  oredltors,  Ibe 
bailtff  removed  some  9S86  worth  of  lumber 


out  of  the  division  in  wUch  it  was  seised  to 
die  County  Town,  some  thirty  miles  off,  at  » 
oost  of  $160.  And  eventually  it  was  sold  at 
the  County  Town  for  an  amount  barely  suffi- 
cient to  pay  the  costs  of  removal  Campbell 
brought  an  aetion  of  trover  against  the  pur- 
chaser, and  although  it  was  held  that  the  sale 
in  another  division  to  b  bona  Jide  purchaser 
would  pass  the  proper^,  and  Campbell  in 
oonsequenoe  failed,  yet  the  case  as  respects 
the  liability  of  bailifib  is  very  important 

The  learned  Chief  Justice  of  Upper  Canada, 
aftfr  commenting  in  severe  terms  on  the  case 
as  one  of  cruel  hardship  on  Campbells,  speaks 
thus  of  the  155  section :  **  As  we  read  the 
seetioD,  it  makes  no  provision  for  selling  goods 
taken  in  execution  in  any  division  but  that 
in  which  they  were  taken,  Ac,"  but  he  remarks, 
**  we  are  not  however,  as  at  present  advised, 
prepared  to  hold  a  sale  made  in  another  *divi* 
sion  to  a  bona  Jlde  purchaser  void.  We  in- 
cline to  think  it  might  be  upheld;  and  that 
either  the  plaintiff  or  defendant  in  the  Divi- 
sion Court  execution  who  euetained  torn  or 
damage  by  eueh  removal  and  eale,  might  r«- 
cover  eompeneation  from  ihe  bailiffs  assuming 
of  course  that  they  neither  directed  or  assent- 
ed to  the  removal" 

In  view  of  this  case  and  the  liAbility  bailiffii^ 
incur  by  a  removal  of  goods,  they  should  bo 
particularly  cautions  in  following  out  the  direc- 
tions in  the  statute.  And  yet  there  are  cassB 
in  which  both  execution  plaintiff  and  defen- 
dant would  be  benefited  by  taking  property 
seized  into  another  division  tor  sale.  Such 
stuff  as  was  seized  in  Campbell  v.  CouUhard 
does  not  bear  the  expense  of  removal,  and  to 
transport  lumber  a  distance  of  thirty  miles 
with  the  professed  object  of  fkithfully  execu. 
ting  the  writ  was  a  grossly  stupid,  if  not  a 
wantonly  wicked  act  But  grain,  horses,, 
sheep,  cattle,  and  the  like,  may  be  conveyed 
to  a  reasonable  distsnoe  and  at  a  triflhag  ooei 
.The  difficulty  in  effecting  a  sale  in  the 
division  in  which  property  is  aeixed  especiallj 
if  tho  division  is  a  purtially  or  newly  settled 
country,  arises  in  some  cases  fW>m  tlie  inabi- 
lity of  people  to  pay  in  cash,  or  their  not 
requiring  the  property  put  up  for  sale ;  in  other 
Qises,  it  arises  from  an  onwilUngDess  **  to  buy 
a  neighboi^s  goods  at  a  bailiff*s  sale;"  and 
fh>m  these  and  other  like  oaoses  a  bailiff  has 
either  to  sell  at  a  nominal  price,  probably  to 
some  one  whoteys  is  for  the  exeontion  debtor 
to  protect  the  goods  tbr  him,  or  to  abandon  a 
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Mje  altogether.  It  is  not  easy  for  bailtfis  in  such 
caseH  to  discharge  their  duties  properly,  and 
they  are  under  a  cross  fire  from  the  plaintiff 
on  the  one  hand,  and  the  defendant  on  the 
other  if  any  slip  is  made.  Officers  generaliy 
know  the  places  where  a  difficulty  will  be  ex- 
perienced in  effecting  a  sale  to  advantage  with- 
in the  division,  or  where  a  sale  to  good  advan- 
tage, beneficial  alike  to  plaintiff  and  defen- 
dant, might  be  made  by  bringing  the  property 
seized  to  a  town,  village,  or  place  of  public 
resort  in  an  adjoining  division.  Under  circum 
stances  of  this  kind  we  would  submit  to  bailifb 
the  following  practical  suggestions :  Before 
Buking  a  seizure,  se^c  the  execution  creditor, 
^explain  to  him  the  position  of  things,  and  get 
ihim  to  sign  a  writing,  authorizing  the  removal 
.for  sale,  the  execution  debtor  consenting. 
Then,  when  the  seizure  is  made,  explain  to  the 
party  whose  goods  are  seized  the  benefits  to 
be  derived  from  a  sale  (if  one  has  to  be  made) 
at  the  particular  place  out  of  the  division,  and 
get  from  him  also  a  request  in  writing  to  take 
'the  goods  out  of  the  division  to  a  named  place 
in  the  county,  there  to  sell  the  goods  under  the 
execution.  The  instruments  taken  had  bet- 
ter be  styled  in  tlic  cause,  and  should  refer 
'distinctly  to  the  execution  held  by  the  bailifi^ 
and  in  the  instrument  from  the  execution 
debtor  the  particular  property  intended  to  be 
removed  should  be  specified. 


SELECTION. 


THE    RIGHT    OF    PUBLIC    MEETIiNG& 


We  have  heard  a  great  deal  lately  of  the 
**  right  of  public  meeting/*  and  it  has  been  put 
very  plainly  by  Mr.  Bright  at  the  recent  reform 
meetings.  It  has  been  put  boldly  and  plainly 
as  the  right  of  gathering  together  hundreds  of 
thousands  of  men,  and  marching  in  procession 
to  a  place  of  assembly,  not  for  the  purpose  of 
discussion,  but,  as  he  expressly  said,  for  the 
purpose  of  "demonstration."  That  there 
might  be  nu  possible  mistake,  he  went  on  to 
^explain,  that  what  he  meant  was,  that  their 
numbers  might  convey  an  idea  of  their  deter- 
mination, and  what  thev  might  do  if  then:  de- 
mands were  not  acceded  to.  And  in  language 
which  approached  as  nearly  as  possible  to 
•actual  incitement  of  sedition,  be  fnnted  that 
the  exertion  of  popular  force  might  well  be 
^excused  by  the  denial  of  popnlar^ights.  And 
this  way  of  putting  it  has,  at  all  events,  the 
merit  of  frankness.  Not  that  it  would  have 
been  much  use  to  disguise  the  matter.  No 
man  of  sense  caa  suppose  for«ii  instant  ikmi 
a  hundred  thousand  men  were  ever  got  40go- 


ther  for  the  purpose  of  di»cumon^  or  fbr  any- 
thing else  but  dem(m$trati&n.  And  demon- 
stration of  what  T  Not  merely  of  the  physical 
force  of  numbers.  The  mere  fact  that  a  hun- 
dred thousand  men  are  got  together  **  demon- 
strates" nothing  but  their  number.  But  tbe 
fiict,  that  they  are  got  t  )gether  to  display  their 
numbers  for  th^  purpose  of  eniprcing  an 
acquiescence  in  their  demands,  is  a  deraonstra- 
tion  indeed.  But  a  demons^tion  of  what  ? 
Simply  of  their  readiness  for  rebellion.  For 
if  a  hundred  thousand  men  met  together  to 
sav,  as  Mr.  Bright  plainly  said  on  their  behalC 
"  Yc(|i  see  oar  numbers;  if  you  donH  grant  us 
what  we  demand,  heica/rt  if  awr  numbm" — 
what  is  that  but  a  threat  ^  rebellion  f  And 
of  what  use  can  the  assembling  of  a  hundred 
thousand  men  be  hut  to  convey  that  threat  ? 
The  mere  desire  for  a  measure  coald  be  con- 
veyed far  better  by  petition.  That  would  be 
the  expression  of  their  opinion.  Their  meet- 
ing together  in  vast  numbers  can  be  meant  only 
as  a  demonstration  of  their  determination,  and 
of  their  forca  But  to  threaten  the  Legislatnre 
with  physical  force,  in  order  to  compel  a 
change  of  measures,  and,  still  more,  to  coerce 
them  to  an  organic  change  in  the  constitution, 
is  more  than  sedition,  and  approadies  very 
near  to  treason.  So  far  from  there  being  any 
right  to  convene  such  assemolies  for  the  pur- 
pose of  ^*  demonstration,'*  it  is  undoubtedly  an 
indictable  offence  to  do  so,  even  mikaut  tbe 
design  thus  suggested.  There  is  a  right  of 
public  meeting  for  the  purpose  of  di$eu$»ion, 
provided  the  matter  discussed  is  lawful,  and 
provided  there  is  no  breach  of  the  peace,  nor 
violation  of  law  and  order,  or  the  place  or  man- 
ner of  meeting.  But  the  right  like  all  others^  l< 
only  to  be  exercised  so  fiu*  as  it  can  lawfully 
be  exercised.  And  in  the  first  place,  men 
must  meet  where  they  have  a  right  to  meet 
They  have  no  right  to  hold  meeting  any  where^ 
without  the  express  or  implied  hcense  of  the 
owner  of  the  soil  For  instance,  they  have  no 
right  to  meet  upon  the  highways,  or  in  tbe 

S laces  and  thoroughfiures  of  a  town  or  city. 
fot  on  the  highways,  for  it  has  been  held  again 
and  again,  that  no  one  has  a  right  to  use  a 
highway,  except  for  the  purpose  of  ordinary 
transit  M  en  have  no  right  to  collect  in  larg:e 
numbers  upon  the  highway,  blocking  it  up, 
and  obstructing  it  as  they  did  around  Hyde 
Park,  and  thus  causing  public  confusion  and 
disturbance.  Neither  have  they  a  right  to 
mther  together  in  places  of  public  recreation. 
But  waving  theae  minor  d^eultiea,  cr  suppos- 
ing that  they  have  licenoe  fttMn  the  owner  oi 
the  soil  to  assemble,  they  by  no  means  render 
their  meeting  lawful.  That  only  purges  it  of 
ofM  species  of  illegality — ^the  lesser  degree  of  it 
which  consists  in  the  disregard  of  the  right  of 
propei|y.  There  is  a  &r  ^aver  offence  involv- 
ed;  it  is  that  of  endangerug  the  public  peace. 
No  man  has  a  right  (as  one  of  the  police 
magistrstes  said)  to  assemble  together  in  a 
mass  all  tbe  seam  and  oiboooriog  of  a  large 
city  underthe  cover  aad  dieguiae  of  a  '>Miular 
demonstration.*'    No  man  has  a  righti  in  MOrt, 


Februiry,  1861] 


LOCAL  COURTS'  ft  MUNICIPAL  GAZSTTK 


[VoL  m.— 19 


to  assemble  a  hundred  thousand  men  for  the 
purpose  of  a  **  demonstratioa^'  The  law  deems 
the  assembly  of  such  vast  multitudes  as  illegal, 
from  their  serious  tendency  to  disturb  society. 
When  a  hundred  thousand  men  are  got  toge- 
ther, no  one  can  tell  what  Uiey  may  do  or  not 
do.  Such  assemblages  are  not  meetings  ;  they 
are  mobs;  and  all  history  tells  us  how  danger- 
ous mobs  are.  They  are  sure  to  contain  a 
large  proportion  pf  the  redtless  and  the  worth- 
less, who  on  such  occasions  are  always  ready 
ibr  mischief  and  likely  to  give  one  of  those 
sudden  impulses  by  which  numerous  masses 
nf  men  are  so  easily  led.  No  one  can  foresee 
what  such  mobs  may  do,  and  no  one  has  a 
right  to  incur  the  risk,  and  put  the  public  peace 
to  such  fearful  peril  Some  trifling  provocation 
— some  casual  excitement,  and  uiis  vast  mob 
becomes  a  tremendous  engine  of  mischief  which 
may  in  a  few  hours  produce  consequences  one 
sickens  to  contemplate.  We  who  write,  and 
those  who  read  these  lines,  are  old  enough  to 
remember  the  disastrous  riots  of  Bristol,  and 
have  read  of  those  of  Birmingham ;  and  we 
shall  never  forget  the  terrible  pictures  we  have 
had  pot  before  us  of  the  Lord  George  Gordon 
riots,  when  half  London  was  in  flames.  All 
these  terrible  disturbances  arose  in  the  simplest 
possible  way ;  merely  by  getting  large  masses 
of  people  together.  There  are  myriads  in  all 
large  cities  who  eagerly  swarm  to  such  assem- 
blages in  the  hope  of  a  disturbance,  and  eagerly 
Rcize  any  chance  of  creating  one.  Every  one 
knows  this,  and  therefore  no  one  has  a  right 
to  gather  such  multitudes  together;  and  any 
one  who  does  so  is  doing  an  act  wilfully  illegal 
All  this  has  been  established  within  the  last 
treaty  years  in  the  criminal  courts  of  England 
and  Ireland.  It  was  established  in  the  Chartist 
uials.  It  was  established  in  the  trials  of  the 
Irish  agitators.  It  was  established,  above  all 
in  the  case  of  0*ConnelL  (Viae  (T  Connell  v. 
Reg.,  1 1  CI.  4  Pin.  166).  It  is  true,  the  indict- 
ment was  held  there  too  general,  but  there 
was  no  doubt  as  to  the  law.  The  offence  for 
which  he  was  tried,  and  of  which  he  was  con- 
victed, was  that  of  exciting  public  terror,  and 
disturbing  the  public  peace,  by  the  assemblage 
of  yast  multitudes  of  men,  and  the  indictment 
failed  as  a  mere  matter  of  pleading.  His  mon- 
ster meetings  were,  it  will  be  remembered, 
studiously  peaoefuL  He  studiously  protested 
against  any  violence:  in  that  respect  far  more 
cautious  than  Mr.  Bright ;  who  distinctly  hints 
at  it,  as,  at  all  events,  a  possible  future  mea- 
sure, whereas  the  great  Irish  agitator  always 
denounced  it  as  criminal,  and  on  that  account 
he  flattered  himself  that  what  he  did  was  law- 
ful; but  it  was  not,  and  the  House  of  Lords 
affirmed  that  it  was  not  The  judgment  was 
reversed  upon  grounds  quite  distinct  firom  the 
merits,  as  we  all  know.  The  House  of  Lords 
never  doubted  that  the  offence  committed  uae 
an  offence  against  the  law  of  this  country;  and 
since  then,  m  'OOmnelVe  eaee,  it  was  not  dis- 
puted, that  tarHir  up  the  Queen's  subjeets  to 
disaffection  is  SB  inoiotable  offence.  (Beg,  y. 
(/Conner,  18  L.  J;,  1£.  C,  3S).    If  it  were 


not  BO,  it  would  be  at  the  will  of  every  popular 
agitator  to  keep  this  ooun^  oonstanUy  on  the 
brink  of  a  revolution,  until  one  day,  intention- 
ally or  unintrationally,  rewtlution  eame,  and 
overwhelmed  the  nation  like  a  torrent  It  will 
not  do  to  live  on  the  briek  of  a  revolition,  and 
the  holding  of  monster  meetings  has  been  al- 
^  ays  the  ^eginnigtg  of  revolution.  Vast  assem- 
blages of  men  are  of  no  possible  use  except  for 
the  purpose  of  thr&sUening  reyolution,  and  if 
they  are  allowed  m  continue  threatening  it, 
they  will  one  day,  by  some  aocidenti  go  along 
way  towards  realizing  these  threats.  That  in 
this  country  they  coutd  ever  succeed,  of  course, 
we  do  not  believe ;  but  they  would  produce  an 
immense  amount  of  disaster  to  the  nation  and 
to  themselves.  No  doubt»  there  is  no  inteik- 
tion  of  producing  this  mischief.  Probably  all 
that  is  meant  is  to  produce  just  so  much  of 
public  alarm  and  disquietude  as  shall  enforce 
the  passing  of  a  popular  measure.  But,  then, 
that  is  just  what  is  illegal  and  criminal.  It  is 
illegal  to  attempt  to  coerce  or  intimidate  Parlia- 
ment or  the  Government  in  that  way.  The 
lawfbl  and  constitutional  way  of  shewing  popu- 
lar desire  for  a  measure  is  by  petition.  If  the 
people  are  agreed  in  its  favour,  there  is  the 
less  need  for  meeting  to  discuss  it,  and  a  hun- 
dred thousand  men  never  did  meet  for  disouR- 
sion.  If  they  meet  for  demonstration,  it  is  in 
effect  for  intimidation,  and  that  is  illegal.  In- 
deed, popular  intimidation  is  the  beginning  of 
revolution,  and  the  worst  kind  of  revolution — 
moh  revolution — which  means  anarchy,  disso- 
lution of  society,  and  universsi  ruin.  Men 
have  no  right  to  provoke  such  peril,  or  dally 
with  such  danger.  It  matters  not  what  their 
intentions  may  be;  if  they  take  measures 
calculated  to  produce  such  peril,  they  are 
legally  responsible  for  their  acts,  whatever  the 
results ;  and  even  th<»ugh  no, ill  results  actually 
arise,  they  are  legally  liable  for  the  illegality 
of  their  acts.  I(  is  the  peril  of  such  results 
which  makes  the  illegality,  not  their  actual 
occurrence.  The  offence  is  the  endangering 
the  public  peace,  not  Its  actual  destruction — 
its  disturbance  and  disquietude  by  the  presence 
of  danger.  The  object,  no  doubt,  is  to  produce 
that  sense  of  daneer,  and  that  object  is  unlaw* 
ful,  and,  in  a  legal  and  moral  sense,  it  is  crimi- 
nal.— Jurist,    

THfi  DUTIES  OF  CORONERS. 

The  death  of  Mr.  Swann,  a  county  coroner 
for  Nottinghamshire,  during  the  peBden<7  of 
an  inquhy  into  the  circumstances  attending 
the  murder  of  Mr.  Raynor  at  Carlton,  has 
giyen  rise  to  some  remarks  which  affect  the 
present  condition  of  the  law  concerning  coro- 
ner's inquests.  The  state  of  facts,  we  l^lieve, 
is  unique :  we  can  And  no  precedent  The 
inquisition  instituted  by  Mr.  Swann  was  never 
brought  to  a  finding.  Could  the  Newark 
coroner,  who  was  summoned  to  conduct  the 
inquiry  continue  the  proceedings,  and  take  a 
verdict  from  the  jury  f 

Now,'4he  office  of  coroner  is  a  judicial 
office^  mii  QUO  coroner  can  no  more  take  up  an 
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inquiry  begun  by  another  than  can  a  judge 
sitting  at  Westminster,  without  a  new  trial, 
conduct  to  Judgment  a  cause  opened  before  a 
brother  judge.  We  may  bring  all  doubts  un* 
dter  leading  principles.  If  a  coroner  takes  an 
inquisition  without  yiew  of  the  body,  he  may 
take  a  second  inquisition  wwpw  wmm  eorporiM^ 
and  that  second  inquisitisn  i»  good,  for  the 
first  was  absolutely  void  :  (2  Hale  P.  C.  589.) 
But  if  a  coroner  takes  sj^  inquisition  $uper 
vwurn  tOTforiM^  and  after  toat  another  coroner 
takes  an  mquisitk>n  on  the  same  matter,  the 
second  inquisition  isToid,  because  the  first 
was  well  Uken:  (Fits.  Abr.  tit  Coron.  107.) 
The  inquisition  begun  by  Mr.  Swann  is  ab- 
solutely Toid,  and  therefore  the  only  course 
open  to  his  temporary  successor  is  to  take  a 
second  inquisition  tuper  eiMm  eorportM. — 
Taking  an  open  verdict,  such  as  Mr.  Newton 
took,  is  simply  recording  an  expression '  of 
opinion  which  has  no  legal  effect  Had  the 
first  inquisition  been  conduded,  but  defective- 
ly, it  might  have  been  quashed,  and  a  seoond 
taken  by  another  coroner— not,  be  it  obsenred, 
mero  motu:  {Bsg.  y.  Seager^  29  L.  J.  257,  Q. 
B.— £ai9  Timee, 


HAaiBTBATBS,  MXJKICIFAL; 
INSOLVENCY,  A;  SCHOOL  LAW 


NOTBS  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

ISSOLTBST,  SALS  BT— PBUBSaiHO  A  CRSDITOB 

-*A  person  in  inBoWent  cireamstaoees  made  a 
bill  of  sale  of  his  property  to  one  of  his  crodi- 
tors,  the  coosideracion  therefor  being  a  pre. 
existing  debt,  and  a  sum  of  money  in  additioti 
soffieient  to  make  np  the  price  agreed  opon  as 
the  Tslue  of  the  property  sold  ;  the  amount  of 
money  so  recelYed  by  the  delftor  being  by  him 
paid  over  with  the  knowledge  of  the  pnrohaser, 
to  another  creditor ;  and  three  months  after  this 
sale  was  oompleted,  the  debtor  made  an  assign- 
ment of  bis  assets  nnder  the  InsoWent  Debtors' 
Act.  On  a  bill  filed  by  a  creditor  for  that  pur- 
pose the  sale  was  set  aside  and  a  resale  of  the 
property  ordered,  the  prooeeds  to  be  applied  in 
payment  of  the  plaintiff's  claim,  and  the  residae, 
if  any,  to  be  paid  over  to  the  assignee  in  insoU 
wen^.-^Cisatef  t.  «/o«jm,  12  U.  0.  Chan.  Bep. 
624. 


SIMPLE  OONTBACTB  A;  AFFAXBS 
OF  EVBBY  BAY  LIFE. 

NOTES  OF  N1^  DECISIONS  AND  LEADING 
CASES. 
Cbattbl  mobtqaos— Sals  bt  Mobtoaqob— 
Waitbb.— B.  mortgaged  a  horse  to  the  defen- 
dant in  April,  1864,  and  the  mortgage  contained 


a  proTiso  that  if  he  ahonld  attempt  to  < 
the  property,  the  defendant  might  take  \ 
sion  and  sell.  K.  did  dispose  of  the  horse  to  the 
plaintiff  within  a  few  weeks.  This  mortgage  was 
not  refiled,  but  the  defendant  took  aaotlier  ia 
February,  1865,  for  the  same  money,  with  other 
adranoes.  In  July,  haTing  irst  discovered  the 
sale,  he  seised  nnder  the  proviso. 

Hel4,  that  baring  neglected  to  refile  the  mort- 
gage and  taken  another,  he  had  lost  his  right  to 
seise.— Osrii*  T.  WM,  26  U.  C.  Q.  B.  676w 


AbBBST  —  AmDATIT    TO     HOLD    TO    BAIL  — 

Applioatiob  iob  disobabob.  —  An  afidaTit  on 
wbioh  an  order  to  hold  to  bail  had  lieea  isaoed, 
stated  that  defendant  was  indebted  to  the  plaia- 
tiffin  $2,616.  being  the  amount  of  four  several 
promissory  notes  made  by  defendant,  bearing 
date  the  6th  of  Fehraaiy,  1866,  for  $653  75 
eaoh,  payable  respectively  at  forty  daya,  sixty 
days,  three  months,  and  fonr  monUie  after  date ; 
and  that  said  notes  were  given  by  defendant  for 
goods  purchased  by  defendant  firom  the  plaintiff. 
On  motion  to  set  aside  the  arrest,  it  was  objected 
that  this  affidavit  did  not  shew  to  whom  the 
notes  were  made  payable,  nor  in  what  character 
the  plaintiff  held  them— bat,  BM,  that  it  was 
snffioient 

The  defendant  swore  that  he  had  not  at  the 
time  of  his  arrest,  or  of  making  his  affidavit,  aaj 
intention  of  qnitting  Canada  with  intent  to  de- 
freed  the  plaintiff  of  his  debt,  bat  he  did  not 
deny  or  explain  any  of  the  fhots  sworn  to  by  the 
plaintiff  on  obtaining  the  order;  and  the  oomrt, 
holding  that  these  facts  josti&ed  the  arrest,  re- 
fosed  to  order  his  discharge.— «/eaas  et  •L  v. 
Qnu,  26  U.  C.  Q.  B.  6M. 


Will — Disposnra  nsD— Mbbyal  OAPAcrrr  or 
TBSTATOB. — h.  tcststor  wBS  In  an  extremely  lev 
state  at  the  time  of  giving  instsnetiona  for  and 
signing  his  will,  and  died  eoen  afterwards ;  but 
it  appeared  that  he  was  eonsidered  of  teetament 
tary  eapadty  at  the  time,  and  eeeaied  to  nnder^ 
stand  and  approve  of  the  docnment ;  that  it  was 
prepared  In  good  futh,  in  snppoeed  aeeordanee 
with  his  wishes  and  direetions ;  that  ae  qneetion 
had  been  saggested  as  to  the  validly  ef  the  wiJ 
for  more  than  a  year  after  probate;  and  his 
widow,  to  whom  he  had  devised  a  llfb  eetate  in 
part  of  his  lands,  died  in  the  interval ;  the  court 
sustained  the  will  notwithstanding  some  doubts 
suggested  by  the  wltnessee  at  the  hearing,  as  to 
the  nentel  eonditioB  of  the  teetator,  and  the 
exact  eonformity  of  the  will  wHh  his  wishee.— 
Martin  v.  Martm,  12  tJ.  0.  Chan.  Bep.  600. 
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of  gfllft  a  &  C  C  eft.  64,  f an.  2B> 
tt,  f%  T8. 

PwhyltoB  •■  A  wmty  by-law  tQ  kfy  bom^t  i>r  fte 
CMHral  pnrf  nw  of  thw  y<tf,  ■llacliig  Bon-uiyaeiit  b/  the 
iefeoduteof  thspfoportfontobeniMdbjtbMB.  FttA, 
that  io  eapltoJlsIitt  th*  rm\  property  not  MioiUIy  rtntad 
bolhaldaiMloaeiipM1nrtteo#rimiii  fbs  towin  of  N . 
(tb«  dtttadanta)  nd  &  and  tka  TilliifB  of  O^  and  In 
ctpltalialoc  ftb«  ratebto  pTional  proptrtj  than  ftnr  the 
yaw,  tha  plaiatm  eqttteUied  M  tan  iMtaad  of  alz  pw 
oMt,  •■  dIrMtod  br  bw,  and  apportloiMd  thcfaon  among 
Um  aifVMntl  muMpalltlea*  wlimby  $l.OO(MMO  waaomHtod 
ffoai  tba  cayltaUiatloo,  and  tbe  asgr«iata  Taloa  of  tha 
nUMa  pro.«rty  in  fX^  and  tha  amoant  diraelad  to  ba 
ralaed  than,  nw  anronaoaaly  aad  fllafilly  mada  on. 

Aid,  on  danonar  a  good  dateaaL  Ibr  aoeb  capltallaatlon 
mm  eontnty  to  tha  atatata,  and  though  It  laaaaoad.tha 
daCndantaP  aiiiiMimiat  th^  vara  not  praalndad  fronf  ob- 
JBcttng  ftir  thaphitttUb  eonld  00I7  araate  a  dabt  bj  com- 
plying  with  tha  Aat  BM,  aln»  that  it  waa  nnnaeaaaaiy 
to  qnaah  tha  by-lav.  Car  tha  oonrt  ia  thair  diacratloB  ndght 
dadina  fiodo  &at,  though  th«f  eoold  not  dan?  tha  defeii- 
danti*  right  ta  aantaat  their  IfaUUtjr  on  any  lagal  ground 

The  deolATAtion  eontainod  two  ooaots.  The 
firat  Mi  oat  A  by-law  paaeed  bj  the  platntiffs  on 
the  27th  of  Hay,  1868,  which  reoited,  among 
other  things,  •  that  it  was  neeeasary  to  raise 
$8,8669  'or  general  parposes  for  the  enrrent  year, 
and  enacted,  that  saeh  sam  ahonld  be  levied  and 
collected  upon  all  the  ratable  property  in  the 
coaoty,  and  should  be  apportioned  amoog  the 
seTerai  mnniolpalities  therein,  according  to  a 
eebednle  set  forth,  in  which  the  proportion  to  be 
paid  by  'the  town  of  Niagara  was  |588  ;  that 
the  plaintifls  by  the  said  by>law  reqaired  the 
defendants  to  raise,  levy,  and  pay  over  to  the 
pUintiffii,  within  the  year  1868,  each  snm  of 
$588.  ATorment  of  notice  to  the  defendants, 
and  that  the  clerk  of  the  peace  did  before  the  let 
of  Angnst,  1868,  certify  to  the  clerk  of  the  defen- 
dants the  total  amoont  directed  to  be  levied  in 
tiie  town  of  Niagara  for  that  year  for  oonnty  pnr- 
po.4e9.     Breach,  non-payment  of  that  snm. 

The  eccond  eoaat  set  forth  a  similar  by-law 
paased  in  1864,  reciting  the  necessity  of  raising 
$1 1,291,  and  stating  the  proportion  to  be  paid  by 
the  town  of  Niagara  at  $479  for  that  year  for 
coiinty  purposes;  and  after  similar  averments, 
eooeloded  with  a  similar  breach. 

Piea  — To  the  first  count— that  before  the  pas- 
sing of  the  said  by-law  in  the  first  count  men- 
tioned, the  said  plaintiiFs,  In  Capitalizing  for  the 
purpose  of  aiseesmoBt  for  the  year  1668  the  real 
property  not  actually  rented  but  held  and  occu- 
pied by  the  owners  thereof  in  the  towns  of  8t. 
Catharines  and  Niagara,  and  in  the  village  of 
Port  Dalbonsie,  municipalities  of  the  said 
Coaoty  of  Lincoln,  and  also  in  capitaliiing  the 
ratable  personal  property  for  the  said  year  1868, 
in  the  said  towns  and  village,  oapitaliied  the 
lame  at  ten  percent  instead  of  at  six  percent,  as 
directed  by  law,  and  that  in  making  the  said  ap- 
portiooBsent  in  tho  said  by-law  among  the  town- 
ships of  the  said  oonnty  and  the  said  towns  and 
village,  the  said  plaintiffs  made  such  apportion- 
ment upon  the  said  capitalisation  of  ten  per  cent 
herein  mentioned,   whereby  the  large  sam  of 


money  of  one  million  dollars  was  omitted  ttom 
the  amoant  of  the  said  eapitalislktioa,  and  the 
aggregate  value  of  the  ratahle  property  of  the 
said  town  of  Niagara  was  thereby  wrongly  and 
illegally  made  up  by  the  said  plaintiffs,  and  the 
amoant  by  the  said  by-law  directed  to  be  raised 
and  levied  as  the  ratable  property  of  the  said 
town  of  Niagara  was  also  erroneously  and  ille- 
gally made  up  ia  the  said  apportionment,  and 
WAS  Another  And  different  amount  than  the 
amoant  should  and  would  have  been  if  the  plain- 
tiffs  had  capitalised  the  said  real  and  per8«»nal 
property  in  the  said  towns  and  village  at  rix  per 
cent,  directed  and  authorised  by  law— whereby 
the  defendants  say  that  they  have  incurred  no 
liability  to  the  plaintiffs  under  the  said  by- law 
as  in  sud  first  count  alleged. 
Similar  plea,  mutoHi  nutUnuKi,  to  the  second 

dOUBt. 

Z>«m«rrer,  on  the  grounds — 1.  That  the  facts 
stated  in  the  said  pleas  would  not,  if  true,  ren- 
der the  said  by-laws  Invalid  or  illegal. 

2.  That  the  mode  adopted  by  the  plaintiffs  in 
ei^talising  the  ratable  property  of  the  said 
towns  and  apportioning  the  same,  the  amount  to 
bo  levied  and  raised  by  the  defendants  would  be 
much  less  than  if  the  said  real  and  personal  pro- 
perty had  been  capitalised  at  six  per  cent.,  and 
it  does  not  lie  with  the  defendants  to  make  the 
objection. 

8.  That  the  defendants  shoaM  have  moved  to 
quaah  the  said  by-law,  and  cannot  take  the  objec- 
tions by  way  of  plea. 

4.  That  if  the  defendants  vrere  damaged  by  the 
said  mode  of  oapitalislng.  it  should  have  been 
shewn  and  pleaded  by  way  of  equitable  plea. 

W.  Eeel$t  and  Robert  A.  ffarriton,  for  the 
demurrer,  cited  f%$her  v  The  Municipal  Council 
of  Fai^Aan,  10  U  G.  Q  B.  492;  Qibeon  and  the 
Corporation  of  Buron  and  Bruee^  20  tJ.  C  Q.  B. 
120;  Secord  and  the  Corporation  of  Linlgbln,  24 
U.C  QB.  142;  Consol.  8tat.  U  0.  oh.  64,  sees. 
10,  19,  28.  29.  82,  70,  7).  78,  76,  76,  77. 

J.  ff,  Cameron,  Q.  0.,  contra. 

DsArsB,  G.  J.,  delivered  the  judgment  of  the 
court. 

The  defence  set  op  to  the  declaration  is  in 
eflBct  that  the  amount  claimed  by  the  plaintifh 
by  each  of  these  by-laws  has  not  been  legally 
arrived  at  Recording  to  the  directions  of  the  As- 
sessment Act,  by  which  both  parties  are  bonnd : 
that  as  to  real  property  not  actually  rented,  bat 
held  and  occupied  by  tbe  owners,  as  well  as  to 
personal  property  generally,  it  was  "capitalised" 
at  ten  per  cent  instead  of  six,  upon  its  annual 
value,  whereby  a  sum  of  $1,000,000  has  been 
omitted  from  the  proper  aggregate  valuation  of 
all  the  property  in  the  county  Hable  to  be  rated 
and  assessed :  that  the  aggregate  value  of  the 
ratable  property  In  the  town  of  Niagara  was  ille- 
gally made,  and  the  sum  of  money  directed  by 
tbe  by-law  to  be  raised  was  illegally  arrired  at 
(t.  e.,  not  acoording  to  the  statute)  and  was 
different  from  what  it  would  have  been  if  the 
plaintiffs  had  capitalised  the  real  and  persotial 

groperty  in  tbe  towns  and  incorporated  villages 
I  the  county  at  six  per  cent  And  on  this  ground 
the  defendants  say  they  have  not  become  indebted 
to  the  plaintiffi,  for  a  debt  of  tbe  nature  claimed 
could  only  be  created  in  the  manner  and  form 
prescribed  by  the  Assessment  Act. 
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The  method  of  cftpitftlliation  Alleged  Id  the  plea 
to  have  beeo  adopted  is  to  the  advantage  of  towns 
and  Tillages,  for  if  the  taxable  valae  had  been 
aeoertained  as  the  statate  direotit,  the  aggregate 
■am  upon  which  the  rates  should  be  oaloulated 
would  be  larger  than  it  is  in  the  mode  adopted. 
The  defendants  hare  not  any  overcharge  to  com- 
plain of,  but  broadly  deny  liability  to  pay  any- 
thing Qotil  the  amount  of  liability  has  been  set- 
tled as  the  law  directs. 

We  do  not  understand  the  plaiDtiffs  to  contend 
that  they  have  followed  the  28th  and  82Dd  sec- 
tions of  the  Assessment  Act,  bat  it  has  been 
argued  that  the  70th  section  gives  to  the  county 
oouDcil  an  unfettered  discretion  to  increase  or 
decrease  the  aggregate  valuation  of  real  property 
in  any  township,  town  or  village,  so  as  to  pro- 
duce a  Just  relation  between  all  the  vaioatioos  of 
real  estate  in  the  county  so  long  as  they  do  not 
reduce  the  aggregate  valuation  of  real  estate  for 
the  whole  county. 

As  to  this,  the  authority  given  is  to  be  eienris- 
ed  for  the  purpose  of  ascertoining  wtiether  the 
valuation  made  by  the  assessors  in  each  town- 
ship, Ac,  bears  a  }nst  relation  to  the  valuations 
so  made  in  all  the  townships.  &c. ;  and  for  the 
purpose  of  county  rater  the  county  cooaoiis  may 
I aor ease  or  decrease  the  aggregate  valuation  of 
real  propertfff  not  reducing  the  aggregate  valua- 
tion thereof  for  the  wuole  county  This  Intter 
restriction  renders  it  necessary,  if  tbe  valuation 
made  by  the  assessors  for  any  township,  &o.,  is 
decreased,  to  increase  the  valuation  in  some  one 
or  more  of  the  other  townships,  dkc  ,— 4n  other 
words,  they  must  taks  the  aggregate  value  of 
real  property  in  each  mnnioipality  ascertained  la 
the  manner  the  statute  directs,  and  then,  in  order 
to  produce  the  '^ju-t  relation"  spoken  of,  they 
may  decrease  or  increase  such  aggregate  value 
in  such  of  the  several  manicipaliiies  as  tbey 
judge  to  be  necessary,  still  preserving  the  same 
sum  as  the  aggregata  valuation  for  tbe  whole 
county  as  was  the  result  of  the  assessors*  valua- 
tion in  their  several  municipalities.  MoreoTi*r, 
the  authority  thus  given  does  not  extend  to  pf  r- 
sonal  property,  the  yearly  value  of  which  is,  by 
section  82,  fixed  at  six  per  cent  of  its  actual 
value,  the  latter  value  being  declared  by  the 
assessors  subject  to  appeal,  but  which  is  not  suh- 
jected  to  a  change  by  the  county  council.  This 
70th  section  doea  not  therefore,  in  our  opinion, 
afford  an  answer  to  the  plea  as  lar  as  real 
property  is  csaoemed,  and  certainly  does  not 
jubtify  the  subxtitution  of  ten  per  cent  for  six  per 
cent  in  converting  yearly  into  actuU  value  in  any 
case. 

The  sum  total  of  the  rmialt  asseased  in  towns 
and  villages,  as  distinguished  from  tbe  local 
value  of  other  real  property  and  of  personal 
property,  is  the  subject  matter  dealt  with  by  the 
73rd  section.  These  rentals  are  to  be  calculated 
in  making  the  apportionment  of  the  county  rate 
at  ten  per  cent  on  the  capital  represented.  Tbe 
plea  observes  the  distiuetion  thus  created,  by 
not  objecting  that  real  prop«>rty  actually  vented 
is  capitalised  at  ten  and  not  at  six  per  cent.  ; 
the  objection  is  limited  to  real  property  held  and 
occupied  by  the  owners,  and  ratable  personal 
property. 

Althoogh  we  do  not  enquire  into  tbe  modaa 
(iptrandi  by  which  the  county  council  endeavour 
to  produce  a  just  relation  between  all  the  valua- 


tions of  real  estatb  in  the  county,  we  do  not  x\\\ii\ 
we  are  at  liberty  to  uphold  a  violation  of  the 
express  provision  of  the  statute  as  to  tbe  man- 
ner in  which  the  actual  ralnes  are  to  be  ascer- 
tained The  plea  does  not  assert  either  increa«te 
or  decrease  of  the  aggregate  Talnatien  of  real 
property  in  the  town  of  Niagara,  whieb,  so  far 
as  the  assessors  were  eoneenied,  wowld  hare 
been  expressed  in  the  form  of  a  reotal  or  aaooal 
value  of  each  separate  parcel. — (See  see.  19. 
sub-sec  4.)  What  the  plea  relies  on  is  that  th^ 
county  council,  while  adopting  the  assessors'  re 
turn  of  rental  and  yearly  value,  have  eoavert<rd 
the  same  into  capital  or  actual  value  in  a  dif> 
ferent  nK^nner  from  that  directed  by  the  atatote, 
and  this  is  admitted  by  the  demwrrer.  We  Jo 
not  agree  in  tbe  argument  that  tbe  73rd  section 
overrides  the  28th.  The  two  ean  well  sUad 
together,  and  must  be  construed  aecordinfcly 

There  are  two  other  objections  taken  as 
grounds  of  demurrer,  to  which  it  is  only  neces- 
sary to  make  brie^  allusion :~  Pi  ret,  that  by  ifae 
ni^de  of  capitalisatiou  sdopted  the  defendnDis 
are  assessed  upon  a  much  less  sum  than  wooiJ 
be  the  case  if  the  statutory  direction  had  been 
followed,  and  it  does  not  lie  with  them  to  t%kr 
the  objection.  The  answer  is  obvious.  Except 
under  tbe  statute  the  County  Council  could  c^-i 
impose  a  rate  at  all  on  the  defendants,  and  tbe 
mode  in  which  they  shall  exercise  the  power  coa- 
ferred  being  expressly  designated,  they  cannot 
substitute  a  different  mode  leading  to  a  different 
result  The  plaintiffs  claim  a  debt  and  mn&t 
show  the  obligation  lawfully  created  ;  the  foanda- 
tion  of  their  claim  is  their  by-law.  aud  that  de- 
pends for  its  validity  on  the  statute,  which  it  is 
admitted  has  not  been  folfowed.  If  there  is  no 
legal  by-law  there  is  no  debt 

Secondly — It  is  said  the  defendants  efaoold 
have  moved  to  quash  the  by-law.  On  sncb 
motions  the  courts  have  a  discretion  to  execrci^e. 
but  here  the  plaintiffs  come  into  a  court  of  law  t? 
recover  under  their  own  by-law  ;  the  court  bare 
no  discretion  to  deny  to  the  defendants  the  rigbt 
of  contesting  on  any  legal  ground  their  liability 
to  pay 

On  the  whole,  we  are  of  opinion  the  defendnntj 
are  entitled  tn  our  judgment.  In  Secord  v  THj 
Corporation  of  Lincoln^  24  U  C  Q  B  142.  we  in- 
timated very  plainly  the  ICHning  of  our  opini-'D 
on  this  very  question,  and  the  present  case  cvo- 
firms  us  in  what  we  then  threw  out  as  to  tbe 
exercise  of  the  powers  of  the  County  Council. 
Judgment  for  the  defendants  on  demurrer. 


Ih  TBa  MATTSR  Of  MoLlAH  AR»  THS  CoRPOaA- 

TiOK  or  THB  TowasHiP  Off  BauOB. 

Tmptranat  Ad  *»f  1804. 
Upon  the  afHOavlta  tn  thli  esM,  ralMtantUUj  tUtee  belov. 
tiM  oourt  rsfkMed  to  »<t  aside  a  l»j-teir  pju«4  — dcp  "  T^ 
Tumptraaoe  Act  of  1801"  oa  Um»  grousd  iliat  ibe  rm^ 
did  not  *  preside '  at  tbt»  me«tlnic  at  wbieb  It  «■•  i|A»pt«Hi. 
but  the  elerk.  There  wax  bo  doubt  tbaft  he  opt-aKd  and 
do*^  the  poU.  bat  the  aflMeTka  were  «eotradtec-«T  *«  ^ 
the  length  of  and  reaaon  &r  hla  abaeaaa  in  the  auaaiime. 
CQ.  m  T.T,  l»«.l 

In  Baster  Term,  Roberi  A  Barruon  obtained 
a  rule  to  quash  By-law  No.  29^  for  preventing 
the  sale  of  iatoxieating  liquors  in  tike  towns^hip 
of  Bruce,  on  three  grounds,  f.  That  no  notice 
of  holding  the  poll  was  posted  up  hi  st  least 
four  puMie places  in  the  municipality.     2.  Thai 
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neicber  the  revve.  our  Moy  nicnih**r  uf  ihe  coun- 
cil, nor  any  milnieipal  etectT  prest  ted  Hi  the 
meeting  for  the  purpose  of  ruotsivint;  ? iites.  8. 
Tbat  the  pOI  wim  clo)*eJ  at  thri-e  p  ni.,  before 
all  the  eloetorff  h^nJ  polled  their  row.^ 

\a  this  term  5  Riehardt  Q  0  .  sthewed  oause. 

The  «a!<e  {nmeij  entirely  upon  the  ofBdaTits 
fil«<i  on  both  eiiiea.  the  contents  of  which  nre 
aiuffi.:ieQtly  »tikte  I  in  the  jndg meat  of  the  court, 
delivered  by 

Haoaktv.  J.  —We  think  the  first  and  third 
objei-.tion«  are  completely  answered  by  the  nffida- 
▼i(9  filed,  b'lth  us  to  the  giving  the  notices  and 
«s  ro  the  clonng  tlie  poll. 

The  Second,  as  to  the  reeve  not  preniding.  has 
produc-d  a  large  « mount  of  testimony  not  oom- 
pletfly  reconcilable. 

The  witnesses  for  the  relator  swear  that  when 
they  voted  the  reeve  was  not  there.  The  witness 
McK«y  8ays«  that  from  half  par^t  ten  to  half  p*-t 
twelve  be  was  engaged  in  haziness  with  the  reeve 
*'  ar  some  distaooo  from  the  place  where  the  poll 
w»i3  held  *•  Thia  atatereent  may  havv  several 
meant ugs.  and  it  might  be  very  difficult  to  asnign 
a  di-fiiiite  meaning,  on  which  perjury  could  he 
charged.  If  the  reeve  had  noticed  and  explained 
<his  statement,  there  would  have  been  nothing 
to  argne.  His  omission  so  to  do  is  the  only  point 
in  the  case  requiriug  mnch  consMeratioa  If 
hi?»  tffidavit  8to(»d  alone  in  ans^^er,  we  might  be 
inclined  not  to  accept  it  as  sufficient.  But  the 
evidence  id  overwhelming,  that  be  duly  opened 
and  closed  the  poll,  and  a  number  of  witnesaes 
i>wear  that,  **ekcept  for  a  short  time  on  two  or 
thre,;  occaitions,  when  be  was  necesaanly  out  of 
the  room,"  he  presided  in  the  usual  manner.  It 
fliiiy  be  probable  that  the  relator's  witaesnea 
when  voting  may  have  Come  in  on  the.<»e  two  or 
three  iccasions,  and  so  not  have  seen  him. 

We  must  not  too  rigidly  construe  the  sUtut- 
aWf  direction,  that  the  reeve,  &c  ,  shall  preside. 
In  the  case  made  out  for  the  defendants,  we  can 
ui.t  say  tha»  the  clause  in  the  act  was  not  sub- 
.^taniliilly  complied  with.  An  overstrictness  of 
c  'ostroction  woold  open  the  door  to  innumer- 
ab'c  ohjections  of  a  technical  character  to  almost 
every  towns-hip  meeting  held  by  tie  ratepayers, 
who,  generally  without  legal  advice,  are  obliged 
to  perform  the  many  duties  and  go  through  the 
many  forms  pescribed  by  the  niuuicipal  act. 

There  seems  no  reason  to  suttpect  that  there 
was  any  anfairness  in  the  conduct  of  the  voting, 
and  we  think,  on  the  whole  evidence  before  us, 
we  must  discharge  the  rule. 

Rule  discharged. 


Campbell  v.  Coulthahd. 

C.  &  U.  a  eh.  19,  aee».  141,  iN^Dhisiom  Qmrt-'&ile  under 

ezectttiiftu. 

^'!;i"«n"iJ*.^'**"**  **^-  **•»«*  •«*»»»*  »»»  plaintlir  IhMB 
?*  flr;;t  dl»Won  oonrt  of  Ih^-onuuty.  iindvr  wUIth  Inmhw 
WIS  ■rlied  at  hlft  mtn.  within  that  dlTbion.  A  «]•  was 
act«ropt4-d  ther*  without  ineeew,  mmI  hy  direotion  o?  one 
i'^i**!!.****"  cnjditor«  th«  baiUff  lud  tha  lambdr 
reDioTM  to  the  eoanty  town,  thirty  m\lm  off.  ia  the  flith 
•J.'l«*.n,  wUch  y,,  $160.    It  wi.«  th«n»  boiifcht  by  0.,  the 

i:^ii  ^^^  ^.•^S?'  •»*•  ">•  defendant  pnrehMwl 
from  blin.  The  plaintiff  h«ria|{  brought  trover,  the  jury 
wje  .sk«d  ODiy  to  find  the  valae  of  the  lumber,  wh!^ 
tbey  aiwewMl  at  $28^,  and  a  verdict  was  entered  for 
inai  Ram. 
L>  .o  motion  on  leav*  reenrred.  a  nniMuit  waa  ordefed  ibr 
ttooagh  Mction  l&l  pmridwu  only  for  m1«  in  the  div|i»lon 
wbera  ili«g<ioda  have  been  adzed,  ya  a  eale  in  another 


dlviaion  to  a  bomd  JUk  purehaier  would  paas  the 


I  property, 
ktion  Uttm 


iaaving  the  pnrty  iqjunid  to  reeoear  eompenaatton '  fh>a 
the  bailiff:  that  O.  mnat  be  aainmed  on  the  flndinf  to  be 
aoeh  a  purchaa^r,  and  daftmdant  coald  not  be  made  liable 
for  porohwlng  from  bin. 
QiMsre,  whether  on  the  evidence,  atated  below,  the  Jnry 
nilfcht  not  have  found  that  Q.  waa  In  Iket  pntchaainK  for 
defeodaot.  wlio  waa  adivlrioB  eonrt  haillff;  and,  Ifao, 
under  eeetion  W,  the  lale  would  have  been  void. 
Remariu  upon  the  hardehlp  of  the  eaae  upon  the  plaintllL 

rQ.B,T.T,.188«w} 
Trover,  for  66,792  feat  of  sawed  lumber. 
Pleas— 1.  Not  guilty.    2.  Not  plaintirs  pro- 
perty.    8.  Leave  and  license. 

The  cane  was  tried  at  Lindsay,  in  April  last, 
before  Hagarty^  J. 

It  appeared  the  plalutiff  h^d  a  saw-mill  in  the 
township  of  Eldon,  and  that  three  precepts  or 
executions  were  delivered  to  one  Hungerford, 
bailiff  of  the  first  division  eeurt,  against  the 
plaintiff*s  goods  The  saw-mill  was  vithin  the 
limits  of  the  first  divisioa  ooart,  and  the  judg- 
ments were  recovered  there.  One  Edwards  was 
the  plaintiff  on  two  writs,  the  joint  amount  of 
which  was  $122  06.  The  defendant  was  the 
plaintiff  in  the  other,  which  directed  the  levy  of 
$76  11.  All  three  came  to  the  bailiff's  hands  at 
one  time.  He  seised  a  quantity  of  sawed  lum- 
ber, not  less  than  64,000  feet,  in  June,  1865, 
and  advertised  a  sale  at  the  plMn tiff's  mill,  but 
oonld  not  get  a  bid,  and  adjourned  the  sale,  and 
at  a  subsequent  day  tried  again,  hot  no  one  bid. 

Then  Edwards  directed  that  tho  lumber  should 
be  removed  to  Lindsay,  which  was  in  the  fifth 
division,  and  about  thirty  miles  from  the  piain-» 
tiff's  mill,  and  Hungerford  employed  a  man  to 
remove  it,  whose  charge  was  $160,  and  who  wm 
paid  $80  on  account.  There  Hnngerford  sold  it 
for  $160.  The  defendant  was  at  the  sale  ;  only 
a  few  persons  were  present;  and  one  Jnmes 
Gallon  bought  it.  and  he  paid  the  $80  for  haul- 
ing it,  which  money  he  received  from  the  defen- 
dant. Gallon  was  called,  and  swore  that  the 
defendant  had  nothing  to  do  with  his  making  the 
purchase,  that  he  bonght  on  speculation ;  onlj 
three  persons  were  there.  After  the  sale  the 
defendant  agreed  to  go  shares  with  him  In  the 
profits,  and  lent  him  money  to  pay  for  it,  and 
afterwards  bought  the  whole.  Gallon  gave  up 
the  purchase  to  him  for  $10.  The  defendant  at 
that  time  was  a  division  court  bailiff  in  that 
county,  and  Gallon  was  a  deputy  sheriff.  A  wit- 
ness for  plaintiff  swore  that  he  went  to  the 
plaintiff's  mill  yard  to  attend  Ihe  bailliTs  sale, 
and  was  willing  to  have  given  $4  per  thous.i  nd 
for  the  lumber.  It  was  sworn  it  waa  worth  $5 
or  $6  per  thousand  at  the  nlll. 

Hnngerford  swore  that  Edwftrds,  one  of  the. 
execution  creditors,  dlrrcted  the  removal  of  the. 
lumber  to  Lindsay,  and  that  the  plaintiff  saidj 
nothing  as  to  moving  it,  but  the  man  who  drew 
it  away  swore  that  the  plaintiff  forbid  him.  and) 
Hongerford  from  taking  it  away ;  tbat  he  ob- 
jected several  times,  and  said  it  ought  lo.besold^ 
on  the  plaoe. 

It  was  insisted  for  the  plaintiff  that  t^«  Joiabe». 
could  not  be  sold  out  of  the  division, where  it 
was  seised  ;  that  the  defendant  oonld*  not  buy  a|: 
a  division  court  sale ;  and  that  tbp-  sate  was  at 
so  low  a  price  as  to  afford  evid«iQe.Qt.  a.fraodaT 
lent  and  void  sale. 

For  the  defence,  it  was  objected  that  the  sale . 
to  Gallon  passed  the  propertjh,  ajids  that  neithev 
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property  in  the  plftiatiff  nor  a  oonvtnion  bj  tko 
defSendant  "were  proved. 

The.  learned  judge  thought  there  was  no  eri- 
dence  of  fraud  to  Ti;iate  the  tale  to  Gallon,  and 
aeked  the  jury  to  aasesa  the  valne  of  the  lamber ; 
and  itwaa  agreed  that  the  Terdiot  shoald  bo 
entered  for  the  plaintiff  for  the  amount  aaeesMd, 
with  leave  reeerred  to  the  defendant  to  move  to 
enter  a  nonsuit. 

In  Saster  Term,  C.  8.  PaiUrton  obtained  a 
rule  to  shew  oause  why  a  nonsuit  should  not  be 
entered  on  the  leave  reserved,  on  the  ground 
that  the  goods  were  lawfully  sold,  and  that  the 
defendant  was  not  shewn  to  have  converted  the 
goods,  having  done  no  act  affecting  them,  and 
there  having  been  no  demand  made  upon  him 
fbr  them.  He  cited  Burrough$a  v.  Bayne,  5  H. 
A  N.  296. 

In  this  Term  Sector  Camercm  shewed  cause, 
citing  Carrctl  v.  Lunn,  7  C.  P.  610 ;  Qramger  v. 
Bill,  A  Bing.  N  C.  212;  BOUterr,  Young,  6  K. 
ft  B.  1  Add.  on  Torts,  271. 

Consol.  Stat.  U.  C.  oh.  19,  sees.  79,  185,  186, 
165,  167,  were  also  referred  to. 

IlmAPXB,  C.  J.,  delivered  the  judgmeat  of  the 
court. 

The  167tfa  section  ef  the  Division  Courts  act, 
provides  that  no  clerk  or  bailiff,  or  other  officer 
of  any  division  court,  shall  directly  or  indirectly 
purchase  aoy  goods  or  chattels  at  any  sale  made 
by  any  division  court  bailiff  under  execution, 
uad  every  such  purchase  shall  be  absolutely  void. 
If  therefore  the  defendant  was  through  Oallon 
indirectly  the  purchaser  of  the  lumber  in  ques- 
tion at  the  sale  by  Hungerford,  he  acquired  no 
title,  and  could  not  hold  it  agsinst  this  plaintiff 
Whether,  looking  at  the  whole  case,  he  wss  not 
indirectly  the  purchaser,  was  not  submitted  ta 
the  jury,  the  case  having  been  withdrawn  from 
them  by  the  consent  of  ooth  parties,  except  as 
to  the  question  of  the  value  of  the  lumber,  which 
they  found  to  be  $288  Oallon  denied  that  there 
was  i^y  understanding  before  sale  between  him 
and  the  defendant,  though  other  parts  of  his 
testimony  are  calculated  to  lead  to  an  opposite 
conclusion,  and  if,  on  considering  the  whole  to- 
gether, the  jurf  had  adopted  such  conclusion,  I 
am  not  at  present  prepared  to  say  it  must  neoes- 
ssrily  have  been  set  a^ido. 

The  case  seems  to  be  one  of  cruel  hardship 
for  the  plaintiff  His  property  to  the  value,  ac- 
cording to  the  verdict,  of  |288.  has  been  rightly 
taken  in  execution,  but  it  has  been  removed  from 
his  mill-yard  into  another  division  of  the  county^ 
and  the  mere  expense  of  the  removal  t$160) 
absorbs  the  whole  sum  for  which  it  was  sold. 
Thero  is  positive  evidence  that  the  plaintiff  for- 
bid its  removal,  and  Hungerford,  the  bailiff  who 
seiied  and  removed,  only  asserts  the  direction  of 
Sdwards.  an  execution  creditor,  for  the  removal, 
adding  that  the  plaintiff  said  nothing  as  to  mov- 
ing it,  did  not  object  to  him.  Thus  the  plain- 
tiff's property,  enough  to  sstisfy  the  debts, 
amounting  to  less  thsn  $200,  (to  which  of  course 
interest  and  costs  should  be  added),  for  which  it 
was  seised,  has  been  disposed  of,  and  not  a 
penny  of  the  debto  paid,  nor  eten  the  bailiff's 
fees  on  the  execution.  It  may  well  be  asked  if 
the  law  permita  this? 

The  seizure  was  warranted  under  the  151  at 
section  of  the  act,  and  the  165th  section  directa 
how  he  is  to  proceed.     He  shall  immediately 


after  seiiiog,  and  at  least  eight  days  before  the 
time  appointed  for  sale,  give  public  notiee  by 
advertisement  put  up  at  three  of  the  most  piblie 
places  **iB  the  division  whtrt  swch  foodi  and 
chattels  have  been  taken,  of  the  time  aad  place 
wthin  f  As  diisinoii,  when  and  wkert  they  will  be 
exposed  to  sale."  As  we  read  the  sectioa,  it 
makes  no  provision  for  selling  gooda  taken  in 
execution  in  any  division  but  that  in  which  tbej 
were  taken,  and  the  facts  of  this  ease  do  not 
favour  a  lees  limited  interpretation.  We  arsoot 
however,  as  at  present  advised,  prepared  to  bold 
a  sale  made  in  another  division  to  a  6es4  fide 
purchaser  void.  We  incline  to  think  It  might  be 
upheld;  and  that  either  the  plaintiff  or  defen- 
dant in  the  division  court  exeevtion  who  sus- 
tained loss  or  damage  by  snob  removal  and  sale, 
might  recover  compensation  from  the  bailiff,  as. 
■uming  of  course  that  they  neither  directed  or 
assented  to  the  removal 

But  assuming,  ae  we  presume  we  are  bouod 
to  do,  from  the  manner  in  which  the  parties  have 
agreed  the  case  shall  be  presented,  that  Galloa 
was  a  6ofia  JitU  purchaser,  the  defendant  oonid 
not  be  made  liable  for  purchasing  trcm  him. 
Lord  Ellenborough's  dictum,  in  Mednmhit  v. 
DmritM,  6  Bast  (Mt8,  would  not  cover  the  case, 
and  that  dictum  has  been  repeatedly  questioned/ 
and  the  judgment  of  the  court  only  upheld  on 
the  ground  mentioned  by  the  other  Judges,  the 
want  of  demand  and  refusal.  If  Gallon  had 
bought  for  defendant  in  fact,  though  in  his  own 
name  in  form,  we  think  the  defendant,  being  the 
bailiff  of  another  division  court  within  the  same 
county  as  that  from  which  the  executioo  issued, 
would  come  both  within  the  spirit  and  the  letter 
of  section  167,  and  that  the  sale  to  him  being 
void,  if  he  had  the  goods  in  his  possession  trover 
would  lie  with  previous  demand. 

We  cannot,  however,  hold  that  the  plaintiff  is 
entitled  to  the  verdict,  without  the  fact  bavinx 
beeu  found  that  the  defendant  was.  thongb  indi- 
rectly, the  purchased  at  this  sale.  Assuming 
that  Oallon  purchased  for  himself,  the  rule  niiist 
be  made  abeolute. 

Rule  alMolute. 


Ma8SACH17SSTS    HoSPtTAL    Y.     TbK     PBOVISCIAt 

Insurakos  CoxrAMT. 

Oanmiami  to  jMy  im  N.  T^-^D^nekMrn  ^  Cwnracf, 
Detodanu  In  Toronto  covenanted  to  ny  $M6  to  New  Tork 
OD  the  2i)th  Augnst,  1868.  vhkh  they  &lled  to  do.  eml 
when  eiied  here  In  1865.  they  daiaed  to  {lav  in  Amerloia 
Oarrency  et  per,  thoagh  Id  the  ■Maatlne  li  had  berneic 
very  moeh  depreciated.  Hdl,  however,  that  the  pUio- 
Uffe  were  entitJed  to  the  equivalent  of  the  $516  at  New 
York  on  the  day  of 'payment,  with  tntereat. 

[Q.B.T.T.ao  Vic  1866.] 

Declaration  on  a  covenant,  dated  21  st  Jooe, 
1868,  to  psy  f616  89,  sixty  days  after  date,  st 
the  Bank  of  the  Repnblic,  New  Tork.  Bre*eh, 
non-payment. 

Plea,  that  on  the  day  when  SHid  money  was 
payable  defendsnts  provided  funds,  and  had  the 
same  to  meet  this  claim  at  the  Bank  of  the 
Republic,  but  said  deed  was  not  than  there,  oor 
was  it  presented  there  oa  the  d«y  it  became  due. 
nor  were  the  plaintifTs  there  to  receive  it.  nor 
was  any  claim  made  on  defendaDt«  till  the  lOtb 
of  November,  1865;  that  the  money  is  payable 
in  New  Vork  in  American  currency,  and  defi-n* 
dants  are  and  have  been  always  ready  to  pay  is 
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Uwfiil  United  States  evrrenoy,  tad  before  eetion 
tendered  the  ennie  to  tbe  plaintiffs  in  snob  lawfal 
onrreaej*  wbiob  tbe  plaintifls  would  not  aeoept, 
and  on  the  daj  of  tender  the  amonnt  in  United 
States  enrreney  was  worth  $212  88  in  Canada 
eorrenejr,  and  whieb  last  eom  is  paid  into  oonrt 
lasne. 

At  tbe  triaU  at  Toronto,  before  Draper,  0.  J., 
a  statement  of  ibeta  was  pnt  in  bj  eonsentt  as 
follows:^ 

The  ooTsnant  being,  as  allegfd,  in  form  a 
promissory  note  nnder  seal  of  the  defendants, 
payable  at  tbe  Bank  of  the  Ropublto,  New  York, 
was  presented  for  pajpmeat  on  tbe  20tb  of  June, 
bat  the  defendants  treated  it  as  a  promissory 
note,  and  allowing  three  days'  graoe.  went  to  the 
plaee  of  payment  and  tendered  the  fall  amount, 
but  neither  tbe  coTenanI  nor  any  one  authorised 
to  reeeiTe  payment  was  there.  This  was  three 
days  after  it  was  due.  Shortly  after,  defeadaats 
wrote  to  plaiatifla,  askiog  them  to  present  the 
eoveaaiit  to  their  named  New  York  agents  for 
psyment.  Soon  after  the  funds  held  by  their 
agente  for  payment  were  returned  to  defendaats 
in  Toronto. 

Some  weeks  after,  this  deed  of  ooTenant  was 
presented  at  the  New  York  agente  by  plaintiffi 
for  payment,  but  it  was  not  paid,  and  on  the 
same  day  the  plaintiffs  also  demanded  payment 
at  tbe  Bank   of  tbe   Bepnblio,    but   without 


Some  years  afterwards,  in  Norember,  1868, 
some  eerreepondenoe  took  plaoe  between  defen- 
dante  and  a  persoa  elaiming  to  be  the  assignee  of 
this  olaim.  In  Oetober,  1864,  the  assignees 
wrote  to  defendants  demanding  payment^  but  ao 
answer  was  sent  In  November  following,  it  was 
plaoed  in  a  Toronto  sulioitor's  hands  for  oollee- 
lion.  On  the  10th  of  the  same  month,  defen- 
dants* attorney  tendered  to  the  plaiotiffd'  attor- 
ney  $518  in  United  Sta  es  ourrency,  reokoned 
at  par,  whioh  was  deelined. 

It  was  further  admitted  that  the  eofeoant  was 
made  in  Toronto,  where  defendants  then  and  now 
are  domiciled,  and  that  on  tbe  day  it  became  due 
it  was  not  presented  at  the  Bank  of  RepabUo, 
nor  bad  defendants  any  funds  there  to  pay  it. 

On  these  facte  tbe  learned  Chief  Justice  ruled 
that  the  plaintiffs  were  entitled  to  recorer  the  full 
amount  claimed,  ris.,  $757,  including  interest, 
and  for  this  the  plaintiffi  had  a  rerdict 

tn  Easter  Term,  Bumt^  for  defendants,  ob- 
tetned  a  rule  to  set  aside  or  to  reduce  the  rerdlot, 
the  damages  being  ezoessire,  or  why  at  least  It 
should  not  be  reduced  by  the  amount  paid  into 
court. 

During  this  term,  8.  Riehardt^.Q.  C,  shewed 
eaoae,  eiting  Jud$on  ▼.  Onffin,  18  U.  G.  C.  P. 
850:    WhiU  t.  Baker,  15  U  C.  C.  P.  293. 

Bumg  supported  the  rule,  and  cited  Jonti  t. 
Arthur,  8  Dowl.  442;  Sior.  Ooofl.  L.  i«eo<*.  818 
b.  818;  J<mf4Y.  Arthur,  4  Jur.  859;  Cooch  ▼. 
Maltbsf,  23  L.  J.  a  B.  805. 

HaOAftTT,  J,,  delirered  the  judgment  of  the 
eoort. 

We  do  not  see  any  thing  in  this  case  to  tekeit 
out  of  tbe  operation  of  the  ordinary  rule,  that 
tbe  plaintiffi  should  recoTer  such  di mages  as 
will  put  them  in  tbe  same  situation  as  if  the  con- 
tract had  been  duly  performe*!.  The  defendants 
were  l>oaod  to  haTC  paid  ih«*  pliintiffiionthe  20th 
cf  August,  1868;  no  ralid  excuse  for  their  not 


baring  done  so  has  beea  offered.  At  all  erents, 
as  they  did  not  attend  to  pay  tbe  money  at  the 
plaoe  named  on  the  proper  day,  it  was  their  doty 
to  find  tiie  plaintiffs  and  paj  them.  We  there- 
fore thiak  that  the  plaintiffs  are  entitled  on  the 
faoe  of  the  oontract  to  an  amount  eqniralent  to 
the  ralue  of  the  sam  at  the  plaoe  of  payment  on 
the  20th  of  August,  1858,  besides  interest  from 
that  date.  We  undierstand  the  parties  to  admit 
that  at  that  time  the  dollar  in  New  York  and  in 
TiNToato  wae  of  the  eame  value. 

Assumiag,  as  we  do,  that  tbe  delay  in  pnj- 
ment  was  tbe  iWalt  of  the  defendante,  we  cannot 
usdereUnd  why  the  plaintiffi  are  now  to  lose 
one-third  of  their  olaim  because  their  own  cur- 
rencj  has  become  depreciated  in  value.  The 
defendants,  on  the  other  hand,  have  only  to  pay 
what  they  originally  contracted  to  pay.  vii.,  the 
same  amount  (apart  f)rom  interest),  whioh  on  the 
20th  of  August,  1858,  would  have  satisfied  their 
'Oovenant.  The  point  seems  ezpreflsly  decided  by 
our  CouH  of  Common  Pleas  in  WhUi  ▼.  Baker, 
15  C.  P.  298.  Ths  damages  should  be  reckoned 
with  reference  to  the  time  fixed  for  payment. 

As  to  reducing  the  verdict  by  the  amount  paid 
into  court,  this  is  a  mere  formal  matter,  as  it  is 
oonceded  that  defendante  are  of  course  entitled 
to  credit  for  that  sum.  The  plaintiffs  have  token 
issue  on  defendante'  plea,  thereby  denying  tbe 
faot  of  tbe  payment  Into  Court  As,  however, 
tbe  defendants  have  raised  other  questions  by 
the  rule,  we  think  the  proper  oourse  is  to  direct 
the  verdiot  to  be  reduced  by  the  amount  paid  in- 
to court,  neither  party  to  have  the  coste  of  the 
motion  or  arguing  in  Term. 

Rule  acooniiogly. 


COMMON  PLEAS. 

( Ayoftof  fty  8.  J.  runavmmm,  Hq^  M.  A.,  Airr<al«r«l 
Lam,  JUperUr  toUm  OmrL) 

MOCUEDT  ▼.  Sum,  AUHIHiSTEATBlX. 

JrmpmmetAdqf  1894,  S7  il »  fla  e.18.  ti.eo,  41  — V 

Mm  Ar  yUpny-XJtalA  ^fMr^  OWM/Md-C.  &  R  C  «.  78 
JPkadtng, 

(OoadiiAid  ttom  p.  11.) 

While  tbe  Temperaaee  Stetute  is  chiefly  for 
tbe  regulation  of  morals,  I  think  it  may  well  be 
said  that  there  has  been  a  violation  of  it  by  the 
acts  above  mentioned ;  and  perhaps  it  might  not 
unsuceessfblly  be  oontonded  there  had  also  been 
a  Tiolation  of  law  generally. 

Does  this  declaration,  then,  allege  what  tbe 
aet  declares  shall  be  a  violation  of  its  provisions  ? 

The  declaration  statss.that  tbe  defendant  was 
io  the  posseesion  and  occupation  of  a  certain 
inn,  &o.,  as  a  bouse  of  poblio  enterteinment,  then 
being  undei  the  obarge  of  his  servant,  by  his 
servant  **  wrongfully  and  in  violation  of  the 
Temperance  Act  of  1864,  in  the  said  township, 
furnished  and  gave  one  William  Wooley,  while 
tn  the  said  inn,  &e.,  iaUoxkatmg  Ufuore,  whereby 
he  became  and  was  iotozieated,  and  while  so 
intoxicated  did  assault,  Ac,  the  said  Angus 
McCordy,  whereby,"  ike. 

Tbe  statute  requires  that  the  party  shall,  1st, 
bave  drunk  ta  the  inn.  Ao  , ;  2ndly,  to  exeete  of 
intoxicating  liquor ;  8rdly,  tAereia  fumi&hed  to 
him  ;  and  4thly,  that  while  ia  a  state  of  intoxU 
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oatioo  from  aacb  drinkiag,  the  injurious  act  shall 
have  happened. 

The  declarntioa  says  the  defemlaot,  by  his 
servant,  Uc.  furnlsbel  and  g*iTe  Wooley  in  the 
inn,  dto.,  intoxicating  liqaors ;  2odly,  whereby 
he  became  and  frasiotoziciiied;  8rdiy,  and  vhiie 
so  intoxicated  he  did  assault,  fto. 

The  furnishing  and  giving  to  Wooley  intoxi- 
eating  liquors  in  the  inn  is  not  the  same  as 
Wooley  having  druiik  in  the  tun  to  txeean  of  intox- 
icating Uquon.  The  deolaratioa  shews  that  the 
liquor  waa  therein  ftirnished,  and  I  think  it  shews, 
also,  under  the  statement,  that  while  mo  intoxi- 
cated Wooley  did  the  act  when  he  was  in  a  state 
of  intoxication  yrom  aueh  drinking. 

But  in  consequence  of  the  omission  above  men- 
tioned, I  think,  the  plaintiiT  has  not  shewn  a 
state  of  intoxication  in  Wooley,  brought  about 
by  a  violation  of  the  act  in  question ;  for  it  is 
quite  plain  that  the  act  requires  not  only  that 
the  liquor  shall  be  furniihed  in  the  inn,  hut  that 
that  it  shall  be  drunk  in  the  inn.  and  drunk  there 
to  ezcMt,  to  constitute  responsibility  in  the  inn- 
keeper under  the  40th  section  ;  it  is  the  drinking 
to  excess  in  the  inn  that  is  the  culpable  act  of  the 
innkeeper ;  an  act  which,  it  is  pre^inmed,  he  seess 
and  knows  of,  and  against  which  he  may  and 
'  ought  to  guard,  while  he  cannot  prevent  the  ex- 
oessiTS  drinking  beyond  his  own  precincts  ;  and 
for  anything  that  appears  Wooley  m«y  have  been 
famished  in  the  inn  with  the  liquor  on  one 
day,  and  have  drank  it  to  excess  60  miles  off  on 
another  day.  and  there  have  become  intoxicated, 
and  then  have  assaulted  MoCurdy,  for  which  it 
could  not  be  reasonable  to  hold  the  defendant 
liable ;  or,  for  anything  to  the  contrary,  the  de- 
fendant may  have  sold  to  W^ioley  five  gallons  of 
liquor  at  one  time,  who  may  have  taken  it  wholly 
away  to  his  own  house  and  there  have  become 
intoxicated,  for  which  the  defendant  wonld  not 
have  been  answerable  nader  the  statnte. 

The  words,  that  the  defendant  did  what  it  is 
said  he  did  wrongfully  and  in  viotation  of  the 
Temperance  Act,  mean  nothing  without  shewing 
how  and  in  what  manner  it  was  wrongful  and  in 
violation  of  the  act  to  do  so. 

The  declaration,  therefore,  though  not  in  the 
manner  argued,  we  do  not  think  oootains  a  suffi- 
cient statement  of  facts,  from  which  it  may  ap- 
pear  that  cause  of  action  has  accrued  against  the 
defendant. 

But  it  was  argued  that  no  action  of  the  kind 
could  be  maintained,  however  the  declaratim 
was  framed.  It  was  contended  that  no  action 
would  lie  by  the  representatives,  unless  an  action 
would,  also,  have  lain  at  the  suit  of  the  parry 
injured  against  the  person  who  did  the  injury ; 
and  that  no  such  action  would  have  lain  in  this 
case,  first,  because  the  assault  and  its  coose- 
qnences  constituted  a  felony,  and  tber  fore  D') 
civil  action  was  maintainable  until  after  the 
pubbc  oflfenee  had  been  first  prosecuted;  and 
secondly,  because,  in  consequence  of  death  ensu- 
ing, the  person  intoxicated  never  became  liable 
to  a  civil  suit  at  the  instance  of  the  deceased. 

Under  the  40th  section  it  is  quite  plain  the 
civil  action  is  maintainable  against  the  innkeeper; 
bttt  kis  act  is  not  one  of  felony  in  any  respect, 
nor  a  misdemeanor. 

Under  the  4 let  section  it  Is  very  probable  the 
legislature  did  not  contemplate  death  resulting 
in  snob  a  manner  as  to  amount  to  a  felony. 


The  act.  however,  provider  fur  the  represent*. 
tives  of  the  d:*oe:iMil  suing ;  for  provisioa  has 
bean  madtt  for  ih(<*  purpose  Mow  this  is  a  neir 
remedy  against  the  innkeeper.  i%od  I  do  not  think 
the  legislature  intended  to  povtpooe  all  redress 
against  him  no  til  after  a  criminal  prosecution 
ha«l  been  hod  against  the  person  intoxicated. 

By  ch.  78.  before  mentioned,  and  the  corres- 
ponding act  in  England,  the  general  rale  and 
policy  of  the  law  in  alt  oases  within  that  statute 
have  in  this  respect  been  altered. 

So  by  the  Carriers*  Act  (II  Qeo.  IV.  and  1 
Wm.  IV.  ch  68)  sec  8,  the  plaintiff  miy  reply 
that  the  carriers*  servant  felonioasly  broke  the 
goods  in  respect  of  which  the  action  is  brought ; 
which  will,  if  shewn,  entitle  him  to  recover 
against  the  carrier,  although  the  servant  has 
not  been  prosecuted  criminally. 

The  Temperance  Act  has  not  been  ao  oarefally 
firamed  as  the  Imperial  Act  alladed  to,  which 
expressly  gives  the  civil  remedy  notwithstanding 
a  felony  has  been  committed  which  has  not  been 
prosecuted  for ;  but  I  think  the  Temperance  Act, 
at  ail  events  as  against  the  innkeeper,  ma;  in 
like  manner  be  acted  on. 

The  remedy  whioh  has  to  be  pnrsned  in  a  ca^e 
of  the  kind  is  said  to  be  governed  by  the  woriis. 
that  the  person  who  furnished  the  liqnor  ** shall 
be  Jointly  and  severally  liable  to  the  same  action 
by  the  party  injured  as  the  person  intoxicated 
may  be  liable  to."  This  probably  means  the 
same  innd  of  action ;  and  then,  it  is  said,  that 
only  such  an  action  as  the  person  injured  coald 
have  brought  against  the  person  intoxicated  he 
may  also  bring  against  the  innkeeper ;  and  thtt 
although  the  representatives  of  the  deceased  mnj 
sue,  yet  they  must  bring  one  of  the  same  kind 
of  action  the  deceased  could  have  brought  if  he 
had  been  living ;  and  that  they  cannot  sue  for 
damages  for  the  death  of  the  deceased,  because 
this  is  not  the  kind  of  action  the  deceased  mani- 
festly enough  could  have  brought. 

No  doubt  if  the  leceased  had  not  been  killed, 
or  had  not  died,  he  must  have  sued  the  innkoeper 
in  the  like  manner  as  he  might  have  sued  the 
person  intoxicated,  because  the  statute  says  thej 
should  be  liable  **  to  the  same  action.*'  or,  as  we 
read  it,  to  the  same  form  or  kind  of  action.  Joint- 
ly and  severally;  and  in  such  an  action  the 
person  injured  oonld  have  recovered  to  th«  fall 
extent  of  the  injury  ha  had  sustained,  if  that 
injury  had  been  short  of  the  total  loss  of  life 
itself  In  such  an  action  there  would  have  be«n 
a  perfect  measure  of  damage  fi»r  the  loss  and 
injury  actually  sustained 

If  the  argument  of  the  defendant  prevail, 
there  can  be  no  such  iue:isure  of  damage  when 
death  is  occasionel.  nnd  the  HCtion  is  brought 
by  the  represent ari ves  ;  hecnii^te  if  the  ^amc.  or 
the  same  kind  of  motion  is  to  be  brought  bjr  the 
representatives,  aud  the  same  kind  nf  action  ouly 
which  the  decensed  could  hav4  brought,  the  loss 
and  injury  which  have  been  really  sustained 
cannot  be  compensated :  the  damage  felt  is  for 
the  life  taken,  but  the  deceased  if  suing  for  his 
own  personal  injury  mnst  have  claimed  in  a  dif- 
ferent manner  and  at  a  lower  standard,  yet  at  a 
perfeoMy  definite  scale;  but  what  is  the  repre- 
sentative to  state  as  the  limit  of  his  or  her  cause 
of  action,  or  the  extent  of  the  damage,  if  it  be 
not  for  what  is  actually  the  cause  and  occasioo 
of  the  action  and  the  amount  of  the  loss  ? 
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The  reprcMDUtWe  oMDOt  itop  short  witb  the 
detail  of  ao  Msanlt  nod  beftting,  bruising  nnd 
wounding,  whieb  confined  the  person  essanlted 
lo  his  bed  fur  two  or  three  weeks,  when  that 
beating,  bmising  and  wounding  led  direetlj  to 
the  death  of  the  person. 

The  person  iijnred  might  hflTe  done  so.  for 
hi9  statement  would  bare  been  the  foot  and  all 
the  fact ;  but  it  is  different  with  the  repreaenta- 
tive,  wffen  the  person  assanlted  has  been  killed. 
Ii  such  a  case  the  representative  most  either 
tell  the  storj  as  it  is,  or  conjure  up  sometbiog 
which  is  not  the  true  narratire  I  do  not  Icnow 
where  the  complaint  is  to  end.  if  it  is  not  to 
state  the  death  which  has  happened. 

I  think  it  follows  that,  as  the  legal  represcn- 
tatire  is  expressly  authorised  to  sue  for  aa  as- 
sault committed  upon  the  deceased,  he  or  she 
ma  J  do  so,  under  the  construction  of  this  sta- 
tute, although  that  assault  has  resulted  in  death. 
The  40th  section  gives  the  representatiTC  the 
right  or  action  when  death  has  been  occasioaed 
bj  suicide,  the  4lst  section,  in  this  view,  when 
life  has  been  taken  bj  another.  The  case.  too. 
is.  I  think,  brought  within  the  terms  of  ch.  78 
of  the  Consolidated  Statutes  for  Canada  ;  for  in 
the  words  of  that  statute  the  death  of  a  person 
has  been  caused  by  such  wrongful  act.  neglect 
or  default  as  would,  if  death  had  not  ensued, 
haTe  entitled  the  party  injured  [by  virtue  of  the 
Temperance  Act]  to  maintain  an  action  and 
recover  damages  in  raspeet  thereof;  and  there- 
fore the  defendant,  who  would  have  been  liable 
by  the  Temperance  Aet,  if  death  had  not  ensued. 
is  liable  to  an  action  for  damages,  notwithstand- 
ing the  death  of  the  person  injured,  and  although 
the  death  has  been  caused  under  such  circnm- 
stances  as  amount  In  law  to  felony. 

I  have  had  doubts— very  great  and  frequent 
donbts-^npon  this  subject,  and  I  have  felt  and 
feel  very  strongly  the  enormous  responsibility 
which  is  cast  upon  persons  in  the  situation  of 
this  defendant;  but  I  know  of  no  other  way  of 
construing  the  provisions  of  the  statute,  which 
conteins  and  was  intended  to  conlaio  provisions 
of  the  most  stringent  nature  against  persons 
who  violated  it. 

The  legislature  must  haTC  considered,  as  many 
persons  do,  that  the  person  who  intoxicates,  or 
suffers  or  encourages  another  to  become  intoxi- 
cated, when  it  is  the  interest  of  such  person  to 
make  as  large  a  sale  of  liquor  as  the  other  will 
or  can  be  made  to  buy,  is  far  more  to  blame 
than  the  unfortunate  inebriate,  and  should  there- 
fore be  answerable  for  the  acts  and  conduct  of 
the  person  who  has  been  deprived  of  his  senses 
and  rendered  a  really  dangerous  being. 

If  there  were  fewer  taverns  and  tippling  bouses 
there  would  be  less  intoxieation,  and  it  nay  not 
be  unreasonable  in  some  respects  and  to  some 
extent  to  place  the  landlord  and  his  guest  on  the 
sane  footing.  A  person,  who  makes  and  tnrns 
out  a  drunken  man,  may  be  thought  to  be  quite 
AS  bad  as  the  person  who  lets  looso  a  dangerous 
animal,  or  exposes  a  dangerous  substance  or 
machine ,  Seoit  y.  Sheppard^  2  W.  Bl.  892 ;  8 
Wils.  408. 

I  think,  therefore,  on  the  merits,  that  the  ac- 
tion is  maintainable,  and  I  think  this  is  so.  al- 
thongh  the  only  expression  in  the  statute  on 
which  this  action  is  founded  is  the  word  OMtault. 


An  assault  is  described  ia  Terms  de  la  le^  56, 
to  be  a  violent  kind  of  injury  offered  to  a  m^n's 
person  of  a  more  large  extent  than  battery,  for 
it  may  be  committed  without  offering  a  blow  *  * 

In  r$  Thompson.  6  H  &  N  1^8  Pollock.  C  B  , 
said:  ••An  attanll  may  be  accompanied  by  vio- 
lence from  which  death  en»iue!»,  and  then  the 
offence  would  be  either  murderer  mansilatighter ; 
or,  the  assaalt  may  be  accompanied  with  the 
violation  of  the  person  of  a  woman  against  her 
will,  in  which  case  it  would  be  a  rape;  or, 
though  the  purpose  was  not  effected,  the  circum- 
stances might  be  such  as  to  leave  no  donbt  of  an 
assault,  with  an  attempt  to  commit  a  rape ;  there- 
fore, an  assault  may  amount  to  a  oapiul  felony, 
or  a  felony,  or  a  misdemeanor,  aeeording  to  the 
circumstances  with  which  it  is  accompanied  " 

The  allegations  that  McCnrdy  was  killed  within 
twelve  months  next  before  the  oommenoement  of 
this  suit,  and  that  the  plaintiff  sues  as  well  for 
the  beneftc  of  herself,  as  the  wife  of  the  deceased, 
as  for  the  benefit  of  tbeir  three  infant  children, 
are  perhaps  necessary.  I  think  the  e*ise,  by  tha 
general  language  of  the  Temperanee  Act,  is 
brought  within  the  provisions  of  oh.  78  of  the 
Consolidated  Statutes  for  Canada. 

For  the  defeot  of  the  declaration  judcment 
will,  however,  be  for  the  defendant  on  the  de- 
murrer. 

Judgment  for  defendant  on  deainrrer. 


ENGLISH  BBPORTS. 


FXLTHAM  T.    £lfeLA9I> 

MmUt  and  Btnant^yegHffetteK  of  /dtowaervata^Fbrenttm 
—Suptrior  atihoritf. 

TlM  nil«  that  a  Mvvaat  auiaot  r«WT«r  for  InjnrlM  nifftiiiied 
tkroagh  the  nagligvooe of  a  &llowMnraot  in  thwfr'oon* 
moo  emi  lojment,  nnlan  the  lattM-  bo  «bown  to  be  a  pwr- 
■oo  anflt  fiM'  bin  emptojinent,  !•  not  altarad  by  the  not 
that  the  Mrtant  to  whom  nesiigvaoa  la  tmpotMl  was  a 
MrvRot  »f  aoMrlor  aothorltj,  whoie  lawful  dlreotfcm  the 
plaintiff  was  bound  to  obey. 

This  was  a  case  tried  at  Middlesex  before  the 
Lord  Chief  Justice,  in  which  a  Terdtct  was  re- 
turned for  the  plaintiff,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit. 

A  rule  buTing  been  obtained,  D  Seymour^  Q. 
C,  and  Dalff  showed  cause,  and  Bant9  appeared 
in  support  of  the  rule 

The  facts  of  the  case  and  the  argnments  are 
set  ont  fully  in  the  judgment. 

The  Court,*  having  taken  time  to  oonsider,  the 
following  judgment  was  delivered  on  the  24th 
November :— This  ease  stood  over  on  lb«  sugges- 
tion that  another  ease  was  pending  for  argument 
before  as,  whioh  involved  the  same  points.  The 
case  referred  to  on  tbe  hearing  a  few  days  ago 
was  found  not  to  involve  any  qneetioa  applicable 
to  tbe  present.  We  therefore  give  our  judgment 
upon  the  faots  which  appeared  on  the  trial  of 
this  case. 

The  defendant  was  a  maker  of  lecomotivo 
enginee,  employing  a  great  nnmber  of  men  In 
the  course  of  the  work  a  traveling  erane  was 
need  to  hoist  tbe  engines,  and  convey  them  to 
tenders  for  their  carriagee.  The  eraae  moved 
on  a  tramway  xesting  on  beams  of  timber,  and 
supported  by  piers  of  brickwork.  Tbe  piers  had 
been  recently  partly  repaired  and  partly  rebuilt, 

•  Ooekbom,  0.  J.,  Meltor,  and  8h«e,  J  J. 
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and  the  brickwork  was  fresh.  It  appeared  that 
at  the  time  of  the  aooideot  the  piers  first  gave 
way,  and  then  the  beams  broke  from  the  strain 
thus  cast  upon  them.  The  accident  occurred  on 
the  first  ocGAsioQ  of  nsing  the  crane,  and  it  was 
the  first  time  that  the  p^Aintiff  had  been  em- 
ployed upon  it.  There  was  no  eTideooe  that 
there  was  any  defect  in  the  crane,  or  negligence 
in  the  mode  in  which  it  was  nsed,  or  that  the 
engine  was  of  unreasonable  or  improper  weight. 
There  was  no  evidence  of  any  personal  privity  or 
interference  by  the  defendant ;  but  his  forman  or 
manager  was  present  and  gave  the  direotieaa  to 
hoist  the  engine. 

The  traveller  was  worked  by  six  men,  three  at 
one  end  and  three  at  the  other.  As  the  crane 
moved  along  it  oscillated,  and  the  foreman  think- 
ing that  the  men  were  not  working  it  properly 
directed  them  to  stop,  which  they  did  for  a  min- 
ute or  so.  He  then  ordered  them  to  move  ob 
again,  which  they  did ;  just  before  that  be  bed 
ordered  the  plaintiff  to  get  on  the  engine  and 
clean  it.  The  plaintiff  did  so,  and  was  on  it 
whilst  in  motion  for  the  purpose,  and  whilst  so 
engaged  some  mortar  fell,  the  pier  gave  way,  and 
the  engine  fell,  and  the  plaintiff's  arm  was 
broken.  Upon  objection  by  the  defendant's 
counsel,  that  there  was  no  caM  to  go  to  the  Jury, 
to  fix  the  defendant  with  liability,  either  person- 
ally or  for  the  act  of  bis  manager  or  foreman,  the 
Lord  Chief  Justice  reserved  the  question  for  the 
Court  and  the  case  went  to  the  jury,  who  found 
for  the  plaintiff,  with  two  hundred  pounds  dam- 
ages On  the  argument  before  as  it  was  con- 
tended  that  the  defendant  was  liable  on  two 
grounds.  Firstly  it  was  urged  that  the  foreman 
or  manager  was  an  aker  ego  of  the  master,  and 
not  a  fellow  servant  Of  the  plaintiff,  and  that  he 
was  guilty  of  negligence  in  not  ascertaining  the 
snfliciency  of  the  piers  before  he  ordered  the 
plaintiff  to  get  upon  the  engine  to  clean  it  as  it 
tnvelled  along.  Secondly,  it  was  arged  that  there 
WAS  evidence  to  fix  the  defendant  personally  with 
oegligence,  in  permitting  the  engine  to  be  remov- 
ed by  means  of  the  piers  when  he  might,  and 
enght  to  have  known,  that  the  piers  were  not 
sufficient  for  the  purpose.  We  are  of  opinion 
that  the  plaintiff  Is  not  entitled  to  succeed  on 
either  ground.  We  think  that  the  foremen  or 
manager  was  not,  in  the  sense  contended  for,  the 
reprcHentAtive  of  the  master.  The  master  still 
retained  the  control  of  the  establishment,  and 
there  wa«  nothing  to  show  that  the  manager  or 
foreman  was  other  than  a  fellow  servant  of  the 
plaintiff,  although  he  was  a  servant  having 
greater  authority.  As  was  said  by  Wllles.  J,  in 
Oallaffher  v  Piper,  12  W.  R.  988.  88  L  J.  C  P. 
88,0  **  a  foreman  is  a  servant,  an  much  as  the 
other  servants,  whose  work  he  superintends." 
There  was  nothing  In  the  present  case  to  show 
that  he  was  an  incompetent  or  improper  person 
to  be  employed  as  foreman  or  manager.  We  are 
unable  to  diHtingoish  the  ea^e  on  this  point  from 
that  of  Wigmore  v.  Jay,  19  L.  J.  £x.  800.  6  Ex. 
854 ;  OaUoffker  v.  P^  and  Skip  y.  Tke  BuUm 
dmnlUe  RaUwag  Oampamf,  28  L.  J.  Bi.  238. 
We  think  that  this  case  ranges  itMlf  with  s 
great  number  of  cases  by  whksh  it  mvst  be  con- 
sidered as  coDclosfvely  settled,  that  one  fellow 
servant  easoot  recover  for  injuries  sustslned  in 
their  common  emptoymetit  by  tlie  negligenoe  of  a 
fellow  bervaiit,  aolesssuob  fdlow  servant  is  shown 


to  be  either  an  anfit  or  improper  peraon  to  have 
been  employed  for  the  purpose :  Jfor^ «»  v.  Th€ 
Vale  o/yeath  Raiiwag  Campmnif,  12  W.  R.  1082, 
88  L.  J.  Q.  B.  260,  in  error.  14  W  B.  144,  S^ 
L  J.  Q  B.  28.  And  this  rale  in  iiei  altered  by 
the  fact  that  the  servant  to  whom  tha  negUgeace 
was  imputed  was  a  servant  of  superior  authority, 
whose  lawful  direction  the  plaintiff  was  bound 
to  obey.  It  is  difficult  in  the  preeeotoase  todis- 
oover  any  evidence  that  the  forman  waagoilty  of 
any  negligence ;  but  it  is  not  necessary  to  deter* 
mine  that,  inasmuch  as  the  conclusion  at  which 
we  have  arrived  renders  it  unnecessary  to  do  so. 
With  regard  to  the  second  ground  t«Iied  upon 
on  the  part  of  the  plaintiff,  we  can  find  no  evi- 
dence of  personal  negligence  to  fix  the  master. 
There  was  nothing  to  show  that  he  had  employ- 
ed unskilful  or  incompetent  persons  to  build  the 
piers,  or  that  he  did  know,  or  ought  to  have 
known,  that  they  were  insufficient  for  the  use  to 
which  they  were  to  be  employed.  He  was  a 
maker  of  engines,  and  therefore  in  thrit  sense  an 
engineer,  but  not  in  the  sense  that  be  possessed 
special  knowledge  as  to  the  strength  or  sufficiency 
of  brickwork  We  cannot,  in  the  ab**enoe  of  such 
evidence,  say  there  was  any  case  fit  to  l>e  sub- 
mitted to  the  jury  as  to  this  ground  of  liability, 
and  we  therefore  think  that  the  rule  to  enter  a 
nonsuit  ought  to  be  absolute. 

Rule  absolute. 

COBBE8PONDENCS. 

Bailifft  and  their  few. 
To  Tin  Editors  or  tbb  Local  CoimT^  Oairtk. 

Sib,— A  great  deal  has  been  already  written 
about  the  duties,  emoluments,  Ac,  of  the 
bailiffs  of  the  Division  Courts,  and  as  you 
have  courted  discussion  on  this  point, will  you 
permit  me  to  make  a  few  remarks,  thereby 
adding  my  mite  to  the  many  suggestions  fur- 
nished your  valuable  and  useAil  publication. 

In  the  first  place,  I  would  allow  each  bailiff 
a  fixed  salary,  say  $300  per  annum,  in  lieu 
qfall  mileage^  which  will  thereafter  be  credited 
to  the  fee  fund,  with  a  forfeiture  to  the  bailiff 
of  the  amount  of  mileage  if  return  in  any  case 
is  less  than  the  actual  distance.  Bailiff'  to  be 
paid  also  upon  each  and  every  service  of  sum- 
mons 25  cents,  on  executions  76  cents,  and 
when  returned  nulla  hfna  50  cents ;  notices 
of  sale  10  cents  each,  as  at  present;  5  per  cent 
commission  on  sales  under  fifty  dollars,  2| 
per  cent  for  sums  over  that  amount,  attend- 
ance at  sittings  of  court  one  dollar  per  day. 
I  would  strongly  recommend  that  all  services 
of  summons  be  domidlian,  irrespective  of 
amount  of  claim.  I  think  it  will  bo  a  great 
boon  for  all  parties,  if  the  domiciliary  service 
can  be  effected.  At  present,  defendants  evade 
the  service,  and  thus  add  extra  expense  to 
themselves  and  great  inconvenience  to  plain- 
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tiffi  and  others,  basideB  tntailing  a  large 
amount  of  labour  upon  the  bailifll  who  re- 
oeives  do  pay  for  mileage  if  senrioe  is  not 
effected.  Some  persons  have  remarked  that 
the  DiTision  Court  bailiffs,  in  thu  eauniry, 
are  generally  fiurmers.  I  beg  to  contradict 
this  assertion,  and  will  guarantee  that  fifteen 
bailifib  Out  of  twenty  hare  no  other  occupation 
than  the  duties  appertaining  to  their  ofBce; 
all  have  to  keep  a  horse  and  vehiele,  and,  if 
the  government  intend  there  should  be  res- 
pectable and  responsible  p^srsons  employed, 
let  the  tariff  of  fees  be  such  as  will  insure  it 
I  feel  confident,  if  the  above  plan  be  adopted, 
it  will  afford  general  satisfaction. 

In  conclusion,  let  me  add  one  word  In  be- 
half of  the  clerks.  I  think  it  unjust,  with  the 
present  low  tariff,  to  compel  clerks  to  furnish 
books,  forms,  stationery,  &a.  Surely  the  fee 
fund  ought  to  afford  this  disbursement,  and 
then  leave  a  good  margin  for  the  Judges 
salaries. 

Your  obedient  servant, 

Clekk. 


Charge  of  an  indictable  offence  he/ore  J.  P. 
— Power  to  hear  evidence/or  defence. 

To  TBS  EnrroKs  or  tbb  Local  CouBTa  Gazktti. 

Gentlemen, — ^Will  you  kindly  answer  the 
following  quesUon  which  is  one  of  importance 
to  our  local  magistracy  : — Have  Justices  of 
the  Peace,  before  whom  a  party  charged  with 
an  indictable  offence  is  brought  for  commit- 
ment,  power  to  hear  evidence  for  the  defence  f 

To  give  you  a  case  in  point :  A  person  is 
brought  before  two  or  more  Justices  of  the 
Peace  charged  with  the  crime  of  rape :  there 
is  no  question  as  to  the  crime  having  been 
committed :  the  prosecutrix  swears  positively 
as  to  the  identity  of  the  accused,  but  bis  counsel 
however  offers  to  prove  an  alibi;  have  the 
magistrates  any  authority  to  go  into  such  a 
defence  f 

Con.  Stat  Canada,  Cap.  102,  sec.  57,  says, 
''  When  all  the  evidence  offered  upon  the  part 
of  the  prosecution  agairnt  the  aecueed  party 
has  been  heard,**  that  then  the  Justices  are  to 
proceed  to  decide,  &a 

I  am  yours,  &&, 

Civis. 

Port  Hope,  14th  Jan.,  1861 

[At  present  we  do  not  think  evidence  for  the 
defence  can  be  adduced,  but  the  point  is  an 
hnportant  one  and  requires  further  oonsidera- 
tioa^Ens.  L.  C.  G.] 


Pofmoni  of  Feee  to  RegUtrar  of  Surrogate 
Court 

To  TUB  EniToas  op  tbb  Local  CouaTS*  Gabrtb. 

By  the  64th  Rule  under  the  "Surrogate 
Courts*  Act,*'  **  the  fees  payable  to  the  Fee 
fund,  anc  to  the  Judge  and  Registrar  on  busi- 
ness and  proceedings  in  the  Surrogate  Courts, 
as  well  as  postages,  when  necessary,  ehall  be 
paid  to  the  Registrar  in  the  first  inetanee  by  the 
party  on  whose  behalf  such  proceedings  are  to 
be  had,  on  or  brfore  such  proceedings.**  Now, 
if  fees  are  not  paid  in  first  instance,  will  the 
above  rule  prevent  the  Registrar  fh>m  recover- 
ing the  same  through  the  Division  Courts  ? 
And  because  he  was  good  or  simple  enough 
to  credit  a  party,  has  he  no  remedy  f  Tour 
opinion  in  the  next  OoMCtte  will  much  oblige 

A  Rbgistbar. 

Berlin,  18th  Jan.,  17C7. 

[We  think  that  the  provision  as  to  payment 
of  fees  in  the  first  instance  was  made  for  the 
benefit  of  the  officer  and  not  to  prevent  him 
from  recovering  them  afterwards  if  not  paid, 
when  he  had  a  right  to  insist  that  they  should 
have  been.— Eds.  L.  C.  G.] 


Judge  Hughei  Cireulwr^ — Residence  of 
d^onim^ii. 

To  TBB  EnrroBS  or  thb  Local  Codbts'  Gasbttb 
Sirs, — ^I  have  observed  fh>m  time  to  time 
several  remarks  and  criticisms  upon  my  circu- 
lar to  the  clerks  of  Division  Courts  of  this 
county,  dated  26th  August,  1864,  published 
in  your  10  vol.  fol.  287.  Amongst  others,  I 
find  that  Mr.  Durand  has  made  allusion  to 
what  I  consider  a  very  important  point  in  the 
letter;  i,  «.,  where  I  mi^e  reference  to  the 
words,  nearest  to  the  residence  of  the  dtfendant^ 
which  occur  in  the  Stat  27  &  28  Vic,  cap.  27, 
sec.  1.  The  portion  which  I  took  was  sup- 
ported (as  I  thought)  by  the  care  of  Lake  v. 
ButUr,  SOE.  L.  ft  Eq.  R  264 ;  5  £11.  ft  Bl.  01. 
I  thought  that  the  Judgment  of  the  late  Lord 
Campbell,  C.  J.,  made  the  case  quite  plain,  and 
I  never  could  entertain  a  doubt  of  the  com- 
plete application  of  that  decision  to  the  words 
quoted ;  a  perusal  of  the  arguments  of  counsel 
and  Judgments  of  the  judges  will  point  out 
various  other  instances  in  which  a  similar  posi- 
tion had  been  previously  taken  and  success- 
fully maintained 

There  were  points  in  the  circular  to  which 
allusion  has  been  made  by  others,  but  none  of 
any  great  importance ;  for  instance,  exception 
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was  taken  somewhat  cautiously  to  the  expres- 
sion in  the  last  paragraph  but  one,  I  made  use 
of  the  words  ^^sueh  as  an  order  for  a  new  triafy 
or  to  change  the  venue  or  the  likeJ^  I  was  ask^d 
by  a  correspondent  of  yours  (who  I  obserre 
was  ashamed  to  give  his  own  name)  to  indicate 
where  it  is  found  that  a  Division  Court  judge 
has  power  to  change  the  venue?  I  find  at  page 
58  of  Judge  Gowan^s  Index  of  the  Division 
Court  Act,  13  &  14  Vic,  cap.  63,  the  words : 
"  Venue —  7b  be  where  defendant  resides,  or  uhere 
liabilUy  incurred,  unless  otherwise  ordered  by 
judgey  25  ;"  and  I  find  in  Con.  Stat,  of  U.  C, 
cap.  19,  sec  72,  an  authority  for  a  county 
judge  to  make  what  I  call  an  order  to  change 
the  venue,  which  for  all  practical  purposes  is 
the  best  name  you  can  give  it,  and  one  which 
the  clerks  who  had  been  using  Judge  Go  wan' s 
useful  Index  would  readily  understand.  Judge 
Gowan  (who  is  many  years  my  senior)  seems 
to  consider  the  expression  a  proper  one,  in  so 
far  as  his  Index  shews  it,  or  he  would  not,  I 
am  sure,  have  made  use  of  it. 

I  may  explain  here,  in  reference  to  the  fourth 
paragraph  of  my  circular  (which  was  criticised 
by  your  correspondent,  "A.  B.,"  of  24th  Sep- 
tember, 1864),  that  a  case  has  occurred  in 
actual  practice,  which  illustrates  exactly  what 
I  referred  to : — I  hold  the  5th  Division  Court 
of  Elgin,  in  Aldborough,  12  miles  from  Moi*- 
peth,  where  the  3rd  Division  Court  is  held  in 
the  county  of  Kent — defendant  resides  where 
a  cause  of  action  accrued  in  the  township  of 
Orford,  in  that  county — at  a  distance  of  eight 
or  nine  miles  from  the  place  where  I  hold  the 
5th  Division  Court  in  Aldborough,  and  nine  or 
ten  miles  from  Morpeth— Orford  is  part  of  the 
Division  Court  district  of  the  2nd  Division 
Court  held  at  Morpeth.  The  6  th  Division 
Court  of  Kent  is  held  atBothwell,  six  or  seven 
miles  from  where  the  defendant  resides  and 
where  the  cause  of  action  accrued;  Both  well  is 
in  a  different  Division  Court  district  in  the 
county  of  Kent^  but  nearest  to  the  residence 
of  the  defendants.  The  suit  was  brought  in  the 
court  at  Aldborough,  because  it  was  nearer  to 
the  residence  of  the  defendants  than  the  place 
where  the  2nd  Division  Court  is  held  in  the 
division  of  which  Orford  forms  a  part ;  but  I 
held,  and  still  maintain,  that  whilst  under  the 
1st  sec  of  the  Amendment  Act,  27  k  28  Vic, 
the  suit  might  have  been  ^^  entered  and  tried 
and  determined^*' at  Bothwell^  that  being  "  Hu 
court,  the  place  of  sitting,  whereof  is  the  nearest 
to  the  residence  oj  the  defendant,  and  because  it 


was  so,  and  because  the  cause  of  action  did  not 
accrue,  and  the  defendant  did  not  reside  in 
Aldborough,  I  had  no  jurisdiction;  so  that  I 
maintain,  notwithstanding  the  criticism  of 
'*  A.  B..'*  the  sentence  of  the  fourth  paragraph 
of  my  circular  was  right  I  have  never  yet 
felt  myself  embarrassed  by  the  circular,  be- 
cause I  am  not  afraid  to  recede  from  a  position 
which  is  not  tenable,  when  I  am  convinced 
I  am  wrong ;  and  my  desire  to  try  and  get  my 
clerks  and  bailiffs  to  work  upon  an  uniform 
plan  was  the  reason  for  sending  the  drcular. 
Yours  truly, 

D.  J.  HcGJua. 
St.  Thomas,  26th  Jan.,  1867. 


Bailiffs,  and  their  Fees, 
To  TUB  Editors  of  the  Locjo.  Courts'  Gazette. 

Gentlbhen, — Having  noticed  in  your  Dec. 
No.  of  the  Dycal  Courts*  Gazette  some  remarks 
from  an  Observer,  perhaps  it  would  not  be  out 
of  place  to  reply  to  some  of  them.  Tour  cor- 
respondent seems  to  consider  bailiffs  generally 
as  an  inferior  class  of  beings,  and  therefore 
only  entitled  to  be  paid  accordingly,  and  at  the 
same  time  speaks  of  the  superiority  of  clerks 
and  their  capabilities.  Taking  his  figures,  I 
hold  both  he  and  his  bailiff  have  good  situa- 
tions, and  are  far  above  the  average  of  Division 
Court  officers  generally;  but  there  are  ex- 
penses attending  a  bailiff^s  duties,  such  as 
travelling  expenses,  wear  and  tear,  besides  the 
fatigue  from  cold  and  storm,  whii'h  if  deducted  , 
from  his  fees,  would  leave  a  large  surplus  in 
favour  of  the  clerk.  How  he  can  show  that 
on  the  same  number  of  suits  the  bailiff  of  his 
court  made  more  money  than  he  did,  I  cannot 
understand  (as  the  tariff^  now  stands).  Clerks 
fees  will  average  over  one  dollar  on  each  suit 
throughout  the  country  generally,  and  the 
bailiff's  fees  will  not  go  over  from  fifty  to 
seventy-five  cents  each ;  then  take  travelliog 
expenses  out  of  his  fees,  and  the  clerk  redves 
at  least  double  as  much  as  the  bailiff;  however, 
if  clerks  generally  are  satisfied  with  the  slight 
alterations  he  speaks  of  in  the  tarifl^  I  certainly 
think  it  but  just  they  should  be  furnished 
with  books  and  stationery  by  the  Government, 
as  they  really  are  court  property,  and  not  that 
of  the  clerks,  who  have  to  proride  them.  No 
doubt  you  and  every  other  person  who  knows 
the  duties  pertaining  to  each  office  will  admit 
that  few  clerks  would  make  good  or  efficient 
bailiffs,  and  that  in  many  cases  as  it  requires 
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more  than  educatioa  to  fulfil  the  duties  of  a 
bailiff  properly ,  while  the  clerk's  duty  is  sim- 
ply the  same  thing  over  aud  over  again,  conse- 
quently requiring  only  a  good  oommoo  educa- 
tion, such  as  all  bailiffs  should  have,  and  I 
believe  generally  have;  on  the  other  hand, 
most  bailiffs  would  make  good  clerks,  although 
jour  correspondent  classes  them  as  inferior; 
I  think,  take  them  as  a  whole,  they  will  com- 
pare ftvourably  with  the  clerks,  as  good,  active, 
general  business  men,  and  consequently  enti- 
tled to  as  good  a  salary.  Even  if  the  tariff 
adopted  by  the  bailifiBi,  and  reported  in  your 
September  number,  was  esUbltshed,  and  be- 
came law,  the  fees  of  bailiffs  would  not  be  as 
laiige  as  those  of  clerks.  On  each  suit  where  a 
fee  is  asked,  service  has  been  rendered  for  it; 
and  as  there  are  some  alterations  in  the  tariff 
positively  necessary,  and  it  is  agreed  on  by  all 
that  the  labour  should  be  paid  for,  I  say  the 
aforementioned  tariff  seems  to  me  to  be  just  and 
reasonable,  in  proportion  to  the  fees  allowed  to 
all  other  officers  of  like  responsibility.  Who 
would  give  laiige  bonds,  and  ask  friends  to 
become  their  surety  from  $6,000  to  $10,000, 
as  bailiffs  have  in  this  county,  unless  receiving 
ample  remuneration  ?  This  is  not  the  case  as 
the  tariff  now  stands.  Your  correspondent 
speaks  of  bailiffs  occupying  their  spare  time 
to  advantage,  *c. ;  if  so,  I  do  not  think  it 
should  have  anything  to  do  with  their  fees  or 
duties  as  a  bailiff.  I  think  it  is  a  general  rule 
that  both  clerks  and  bailiffs  do  so,  which 
proves  the  necessity  of  better  remuneration 
for  their  services.  Clerks  are  always  in  their 
office,  while  attending  to  their  duties,  comfort- 
able, and  free  from  expense ;  while  bailiffs  are 
away  from  home,  and  necessarily  exposed  to 
the  inclemency  of  the  weather  and  every  day 
expenses. 

Yours  respectfully, 

_  A  Subscriber. 

Gait,  Feb.  6,  1867. 


Act  for  protection  of  tiktep. 
To  nw  EurroBS  of  the  Law  Journal. 

Gentlemen, — Your  opinion  is  asked  for  on 
the  8th  and  9th  sections  of  chapter  65  of  the 
29  &  '  0  Vic,  "An  act  to  impose  a  tax  on 
^logs,  and  to  provide  for  the  better  protection 
of  sheep." 

Ist  If  the  owner  of  a  flock  of  sheep  comes 
to  his  bam  yard  or  field  on  any  morning,  and 
finds  a  number  of  his  sheep  killed  or  injured, 
sees  no  dogs,  and,  alter  diligent  seardi  and 


inquiry,  has  been  unable  to  discover  the 
owner  or  keeper  of  the  dog  or  dogs,  if  any, 
have  the  magistrates  Jurisdiction  to  award 
damages  to  the  owner  of  said  sheep,  on  sus' 
picion  that  his,  the  owner's  sheep,  were  killed 
by  a  dog  or  dogs. 

2nd.  Is  the  owner,  who  must  be  interested,  a 
competent  witness  to  swear  into  his  own  pocket 
from  ten  to  one  hundred  dollars,  and  also  to 
be  his  own  valuator,  to  put  whatever  value 
he,  the  owner,  likes  on  his  own  sheep;  or 
must  his  damage  or  loss  be  sustained  by  dis- 
interested evidence. 

An  answer  to  the  above  will  set  at  rest  a 
good  deal  of  dissatisfaction  which  prevails  at 
present  in  this  township. 

I  may  just  add  fVom  information  and  claims 
to  the  municipal  council,  that  there  has  been 
more  damage  done  to  sheep  since  the  above 
act  has  been  in  force  than  there  was  in  years 
previous.  Yours, 

Ah  Old  Subscriber. 

Toronto  Tp.,  Feb.  12,  1867. 


[1.  A  careful  reading  of  the  sections  referred 
to  would  seem  to  shew  that  the  magistrates 
have  such  powers  as  spoken  ot  Of  course  it  is 
for  them  to  be  satisfied  that  the  sheep  were 
killed  by  dogs.  The  question  is  purely  one  of 
evidence,  and  though  suspicion  merely  is  not 
sufficient,  it  does  not  necessarily  follow  that 
the  dog  must  be  caught  in  the  act ;  in  fact, 
nothing  is  more  difficult,  as  these  depredators 
are  said  to  be  peculiarly  cunning  in  their 
doings.  In  many  cases,  doubtless,  it  will  be 
impossible  to  ascertain  the  owners  of  the  dog 
or  dogs.  The  provisions  of  the  9th  section  arc 
specially  intended  for  cases  where  the  owner 
cannot  be  discovered. 

2.  Interest  is  not  a  sufficient  reason  for  ex* 
eluding  testimony,  and  in  this  act  it  is  express- 
ly enacted  that  **  the  owner  of  the  sheep  and 
witnesses  {if  any)  are  to  be  examined  on 
oath*'  by  the  nwgistrates.  The  value  must 
apparently  be  decided  by  similar  evidence, 
and  if  the  owner  is  the  only  person  that  can 
speak  as  to  the  value^  and  the  magistrates 
choose  to  believe  him,  his  evidence  will  decide 
the  matter.  The  magistrates,  however,  are 
the  judges  of  this,  and  should  exercise  a  sound 
discretion  in  the  premises,  with  a  due  regard 
on  the  one  hand  to  the  difficulty  of  proof  by 
the  owner,  and  on  the  other  being  watchful 
against  a  fraudulent  attempt  to  extort  money 
from  the  municipality. — Eds.  L.  G.  G] 
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BBVIEW. 


Thb  Scottwh  Law  IIaoazivb  afd  SnEStrr 
Court    Rbpobtbb.— GUngow,    Jan.   1867. 

We  dnlj  rec^ve  the  numbers  of  tfafia  periodi- 
cal, containing  a  rariety  of  articles  of  general, 
and  others  of  local  interest  The  issue  before 
us,  in  the  leading-article,  draws  a  contrast 
between  the  English  and  Scotch  law  respect- 
ing concealment  of  pregnancy  and  child- 
birth. 

The  law  in  Scotland  is  peculiar  and  as  is 
argued,  and  fairly  enough,  not  at  all  efficient 
for  the  purpose  of  protecting  infknt  life.  In 
Scotland,  concealment  of  pregnancy  and  not 
calling  tor  and  making  use  of  help  at  the  birth 
constitutes  the  offence,  whilst  in  England,  as 
we  know,  concealment  of  the  birth  in  the  cor- 
responding crime ;  and  in  the  former  country 
there  is  no  offence  unless  the  child  be  found 
dead  or  be  missing.  The  writer  strongly  con- 
demns the  existing  Uw  and  favors  that  in  force 
in  England,  which  certainly  would  appear  to 
be  the  best  and  most  practical  method  of 
awarding  punishment  for  what  is  in  a  great 
measure  the  same  offence. 

The  reports  of  cases  are  doubtless  of  much 
interest  to  those  who  are  concerned  in  the 
administration  of  law  in  Scotland,  but  we  con- 
fess ''  Xm  Urmea  d$  U  Up''  would  be  rather  a 
stumbling  block  in  our  way,  except  indeed 
where  they  might  be  as  suggestive  as  the  use 
of  the  word  **  pursuer*'  for  plaintiff. 


APPOINTMENTS  TO  OFFICE. 

OOUNTf  JUDQBS. 

JOHN  BOTO,  of  Oosoode  IIaII,  Enialre,  Biirrlstor«t-Uw, 
fiinnerly  JqdIot  Judge  of  the  Goantj  Ooart  of  tho  United 
CottDttee  of  York  and  Peel,  to  be  Julor  J«dge  of  UieOeanCj 
Omrt  In  and  tor  the  Ooittty  of  York.  (Onwtled  Janner  j 
5,  1867.) 

NOTARIES  PUBLIC. 

JOSKPn  BAWDEN,  Enquire,  Actorn^y-at-Lew,  to  be  a 
NoUry  Public  In  Upper  Oaneda.  (Qatetied  19th  Jao^ry, 
1867.)  Nr 

EDWARD  ALLEN,  of  Hooo  Centre,  Eequlre,  to  be  a 
Notary  Public  In  Upper  OuulOm.  (Oaietted  19th  Jwnary, 
1807.) 

00B0NEB8. 

JOHN  BINQBAM,  of  Orono,  Kequirr,  M,D ,  to  been  Amo- 
date  Coroner  fiw  the  United  Countlee  of  NoithamberUnd 
and  Durham.    (Oaietted  19tba«nnafy,  1807.) 

QKO.  LLOTD  MAGKBLCAN,  of  Ston«y  Civek,  Xeqniiv, 
1I.D.,  to  be  an  Amodete  Coroner  for  the  United  OouoUee  of 
Northamberlaod  and  Durham.  (Gaaettod  19th  January, 
IWff.) 

WILLIAM  BfeOILL,  of  OdMwa,  Keqnlre,  M.D.,  to  be  an 
Awodate  Coroner  fur  the  County  of  OnUrlo.  (Gaaetted 
I9th  January,  1967.) 

TO  COHBB8PONDENT8. 


•'OLms**— "Ctvii'*^'<  A  BMftmAR'*— "  D.  J.  Htobm"— 
"  A  SVBKmiBni'*—  *  An  Old  SoBscaiBBa'*  —  Und«r  •*  Ourree- 
pondenoe."    **  Ln  "  In  our  neat 


SPRING  GIRGUIT8,  1887. 

EAfTBEH   ClBCITiT. 

7%e  H<m.  Mr.  Juatiee  A.  ITOma. 

Kingston    MAndaj  Mnr.  18. 

BrockviUe TaescUy April   2. 

Perth Tuesday April   9. 

Cornwall   Tuesday April  23. 

Ottawa  Wednesday...  May    1. 

L*Orignal Thursday  ...   .Vay    9. 

Pembroke Tuesday......  May  14. 

Midland  Gucuit 

Thi  Han.  Mr.  /iitfiM  J,  IfSseii. 

Whitby Monday  Mar.  18. 

Belleville Monday  Mar.  25. 

Napanee    Tuesday ....«  April   2. 

Cobourg  Tuesday April   9. 

Peterborough Tuesday April  16. 

Lindsay Monday  April  22. 

Picton Wednesday...  May     1. 

NlAOAEA  GiEcuir. 

Th0  Em.  Mr.  Jtuiiee  llagartjf, 

Harallton  Monday  Mar    18. 

St  Catharines Muoday  .  ...  April    1. 

Barrie Mood^iy  April    ft. 

Welland M.ind'iy  April  15. 

Milton     Tuesday April  80. 

Owen  Sound Monday  May   13. 

OxrORD  ClBCOIT. 

The  Bon.  Mr,  Justice  Morruon, 

Guelph Monday Mar.  IB. 

Berlin  Monday  Mar.  25. 

Brantford  Mooday  April    h 

Cayuga Monday April   8. 

Stratford  Monday  ....   April  15. 

Woodstock Monday  April  22. 

Simooe  Monday  April  29. 

WSSTSPH   ClBCUlT. 

Tke  Hon.  Th$  CMef  Ju9tk€  of  Upper  Canad§, 

Walkerton Tuesday Mar.  19. 

Goderioh   TliurmJay.....  Mar.  21. 

St  Thomas  Thurs^lay.....  Mar  28. 

London Wednesday..  April   3. 

Chatham Tuesdey Appi  ^0. 

Sandwich  Tuesday May     7. 

Sarnia - Monday  Msy  13. 

HoMB  Circuit. 

The  Hon  the  Chief  Justice  of  the  Common  PUtt. 

Brsmpton Monday  Mar.  18. 

City  of  Toronto  Monday  Mar  25. 

County  of  York  Monday  April   8. 


A  jonmalist  honestly  believing  that  he  is  ex- 
posing and  denouncing  an  abominable  system  of 
quackerv  and  puffery,  and  not  being  actuat«>d  by 
personal  or  professional  malice,  or  an}'  other  than 
an  honeai  desire  to  discharge  Us  duty  to  Uie 
public  In  whose  Interest  be  is  writing,  roav  be 
justified  in  the  use  of  strong  language,  if  it  be 
warranted  by  the  fiaots :  (ffnnier  y  Sharpe,  15  L. 
T.  Rep.  N.  8.481.  K.  P. 
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DIARY  FOR  MARCH. 


3.  SUH^ 

4.  M<n.^ 

6l  W«dZ 

10.  8Ulf... 
12  TiM«« 

11.  Tban. 

17.  8tJN.^ 
34.  SUN- 
25.  Mon.^ 
27.  W«d.-. 
SL  SUN.. 


Svp.  Stih.  to  fir*  MttM  to  OUA  «r  M« 


Ltftib7iMidMaftrUllbr0b.0b«ri.  Bacorder'fl 
Omrtiila. 

t«nn  tobaaenred. 

Qnartar  fieas.  and  Go.  Ocmrt  alttlDgi  In  «Mh  Oft. 
Xrror  uid  Appeal  dtttttgt.   Chaaeuj  nAMtrlng 

UdamdayinLmL    SL  FaiHdfi  Da^- 
9rti  amti^y  In  LtnL 

AppmlM  from  dimoery  Chmbm. 
itkSHmdajfinLmL 


NOTIC6. 

Ai&Kraften  ts  wrrmn  an  nqmattd  to  «als  imm§Hat€ 
pajwurd  »/tMe  JiMu  d«c  bjf  tktm,  Tht  time  ftr  jMymenl  «o 
a«  to  Mmrv  the  advamtaget  of  tkt  lower  met  U  txUndti  to 
tM  Ul  JpHL  next,  up  to  which  $im  oB  paymmttfirjht  eur- 
raU  ftar  wBl  bt  fvoifved  «  auk  pa%mmU, 
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MUNICIPAL  GAZETTE. 

UABCH,  1667. 

TRADES  UNIONS  AND  CO-OPERATIVE 
ASSOCIATIONS. 

The  ftraggTes  between  laboor  and  capital 
have  been  of  long  doration.  Bat  inasmadi  as 
capital  is  generally  repreeented  bj  the  few  who 
•re  powcrflil,  and  labour  b j  the  man j  iHio 
are  without  the  power  of  wealth,  co^eration, 
or  combination  on  the  part  of  the  latter  baa 
has  been  firand  necessary.  Fair  play  is  the 
object  to  he  attained;  but  man,  in  affinrs  of 
bnsinesBk  is  essentially  selfish.  The  employer 
wishes  to  hare  his  work  done  for  as  little  as 
possible,  while  the  empli^yed  wants  as  much 
as  posnble  for  hia  labour.  The  opposite  into* 
rests  pcodooe  oonflid^  and  when  the  conflict 
is  long  oontinued,  distress  and  loss  to  the  one 
party  or  the  other,  if  not  to  the  poblic,  is  the 
sore  result 

The  law  has  e^er  watched  combinations  of 
masters  or  workmen  with  a  jealous  eye^  The 
interest  of  the  public  is  the  steady  progress  of 
commerce  and  manu&ctures.  Whatever  tends 
to  interrupt  this  progress,  attracts  attention, 
and  at  times  is  Tinted  with  punishment  How 
lar  it  is  lawful  to  combine,  and  when  unlawful, 
dull  be  the  sul^ect  of  our  present  enquiry. 

It  was  at  one  time  supposed,  both  in  Sng- 
land  and  the  United  States,  that  a  combination 


of  workmen  to  raise  their  wages  was  illegal,  (per 
GrosOi  J.,  in  JBkb  t.  Jfoto&dy,  6  T.  R.  619, 
•M,)  and  if  followed  by  orert  acts,  was  indict- 
able (see  People  ▼.  J'liA^,  14  Wendell,  9 ; 
contra,  ?%«  OemmonmeaUk  ▼.  Swnt,  4  Met- 
calfe, 111),  the  Legisbiture  of  England,  by 
yariouB  statutes,  from  the  reign  of  Edward  the 
ISrst  to  that  of  Geoiige  the  Fourth,  prohibited 
agreements  either  of  masters  or  workmen,  for 
the  purpose  either  of  raising  or  lowering  wages, 
or  of  altering  hours  for  labour,  or  otherwise 
affecting  their  motoal  rebtiens.  These  agree- 
ments were  by  some  of  the  statutes  enacted 
to  be,  and  by  others  declared  to  be  illegal,  and 
the  parties  entering  into  them  made  subject  to 
punishment  But  by  the  English  statute,  6 
Geo.  IV.,  cap.  129,  an  enturechange  of  the  law 
was  made.  By  section  two,  all  the  statutes 
prohibiting  such  agreements  are  enumerated 
and  absolutely  repealed.  By  section  three, 
]Nrofaibition  is  restricted  to  endeavours  by  force, 
threats,  or  intimidation,  molestation,  or  ob- 
struction to  affect  wages  or  hours,  and  these 
are  declared  illegal  and  punishabla  By  sec- 
tions four  and  five,  M  is  declared  that  neither 
masters  nor  workmen  shall  be  punishable  for 
agreements  in  respect  of  wages  or  hours,  unless 
they  infringe  the  provisions  of  section  three. 

Judges  in  expounding  this  statute  have  used 
language  denoting  that»  in  their  opinion,  the 
agreements  either  of  all  masters  or  all  work- 
men, either  as  to  wages  or  hours,  unless  within 
section  three  of  the  Act,  sre  legal  (see  Regina 
V.  .Sbrrti,  Oar.  ft  If.  061 ;  Regina  v.  Seleby^ 
note  a  to  Rowlands'  case,  8  Den.  C.  C.  884 ; 
Beghw  v.  Bowlande,  17  Q.  R  671,  686; 
mUon  V.  Eehoreleg,  6  El.  ft  B.  47). 
-  IlliSherefore  becomes  of  importance  to  know 
pfi^isely  the  language  of  section  three,  and  it 
Va  as  follows:-^"  If  any  person  shall,  by  vio- 
lence to  the  person  or  property,  or^y  threats 
or  intimidation,  or  by  molesting,  or  in  any  way 
obstructing  another,  force,  or  endeavour  to 
force,  any  journeymen,  mannlkctarer,  work- 
men, or  other  person  faired  or  employed  in  any 
mannfocture,  trade,  or  business,  to  ctopart  from 
his  luring,  employment,  or  work,  or  to  return 
his  work  before  tike  same  shall  be  finished,  or 
prevent,  or  endeavour  to  prevent^  any  journey- 
man, manufacturer,  workman,  or  other  person 
not  b«ng  hired  or  employed,  from  hiring  him- 
self to  or  ih>m  accepting  work  or  employment 
from  any  person  or  persons ;  or  if  any  person 
shall  use  or  employ  violence  to  the  person  or 
property  of  another,  or  thr^  or  intimidation, 
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or  shall  molest  or  in  any  way  obstruct  another, 
for  the  purpose  of  forcing  or  inducing  such 
person  to  belong  to  any  club  or  association,  or 
to  contribute  to  any  common  fund,  or  to  pay 
any  fine  or  penalty,  or  on  account  of  his  not 
belonging  to  any  particular  club  or  association, 
or  not  having  contributed  or  refused  to  contri- 
bute to  any  common  fund,  or  to  pay  any  fine 
or  penalty,  or  on  account  of  his  not  having 
complied  or  of  his  refusing  to  comply  with 
any  rules,  orders,  resolutions  or  regulations 
made  to  obtain  an  advance,  or  to  reduce  the 
rate  of  wages,  or  to  lessen  or  wliet  the  hours 
of  working^  or  to  decrease  or  alter  the  quantity 
of  work,  or  to  regulate  the  mode  of  carrying 
on  any  manufacture^  trade  or  business,  or  the 
management  thureof ;  or  if  any  person  shall,  by 
violence  to  the  person  or  property  of  another, 
or  by  threats  or  intimidation,  or  by  molesting 
or  in  any  way  obstructing  another,  foroaor 
endeavour  to  force  any  manufitcturer  or  person 
carrying  on  any  trade  or  business,  to  make  any 
alteration  in  his  mode  of  regulating,  managing, 
conducting  or  carrying  on  such  manufacture, 
trade  or  business,  or  to  limit  the  number  of 
his  apprentices,  or  the  number  or  description 
of  his  journeymen,  workmen  or  servants,  every 
person  so  offending,  or  aiding,  or  abetting,  or 
assisting  therein,  being  convicted  thereof,  shall 
be  imprisoned  only,  or  shall  and  may  be  im- 
prisoned and  kept  at  hard  labour  for  any  time 
not  exceeding  three  calendar  months." 

This  section  does  not  subject  to  punishment 
persons  who  meet  together  for  the  sole  purpose 
of  consulting  upon  and  determining  the  rate 
of  wages  or  prices  which  they  shall  require  or 
demand  for  their  work,  or  for  the  hours  or 
time  for  which  they  shall  work  in  any  manu- 
fiicture,  trade  or  business,  or  who  shall  enter 
into  any  agreement,  verbal  or  written,  among 
themselves,  for  the  purpose  of  fiziiig  the^  rate 
of  wages  or  prices  which  they  sliall  require  or 
demand  for  their  work,  or  the  hours  of  time 
for  which  they  will  work  (s.  4). 

Nor  does  the  section  subject  to  punishment 
any  persons  who  may  meet  together  for  the 
sole  purpose  of  consulting  upon  or  determin- 
ing the  rate  «f  -wages  or  prices  which  they 
shall  pay  to  their  journeymen,  workmen,  or 
servants,  for  their  work,  or  the  hours  or  time 
of  working  in  any  manufacture,  trade  or  busi- 
ness, or  who  shall  enter  into  any  agreement, 
verbal  or  written,  among  themselves,  for  the 
purpose  of  fixing  the  rate  of  wages  or  prices 
which  they  shall  pay  to  their  journeymen, 


workmen  or  servants,  for  their  work,  or  the 
hours  or  time  of  working  (s.  5). 

A  threat,  within  the  meaning  of  section  three, 
must  be  an  intinuttion  made  with  the  intentioD 
of  forcing  or  unduly  influencing  the  conduct 
of  the  person  to  whom  it  is  addressed  It  is 
now,  however,  too  late  to  say  thai  the  word 
threat  is  limited  to  the  declaration  of  an  in- 
tention to  do  acts  which  have  an  intimate 
connection  with  personal  vicdence.  The  cases 
that  have  been  decided  show  that  the  word 
must  have  a  wider  senses  viz. :  a  threat, 
by  act  or  words,  for  the  purpose  of  doing  some 
injury  to  another  person.  But  it  is  essential 
that  it  should  be  made  for  the  purpose  of  inti- 
midating the  person  to  whom  it  is  addressed 
(see  Waltby  v.  AnUy,  80  L.  J.,  M.  C.  121 ; 
aNeiU  V.  Longman,  4  B.  &  S.  876 ;  ffiUon 
V.  JSbl^mZtfy,  24L.J.,  Q.B.  858;  Woodetal 
V.  Bawron,  2  L.  R.,  Q.  B.  21,  S.  C,  1) 
Cox,  C.  C.  844;  ffomby  v.  Chse,  2  L  R. 
Q.  B.  158). 

No  doubt  it  was  supposed  by  the  Legislature, 
when  passing  this  Act,  that  if  workmen  on  the 
one  hand  refused  to  work,  or  masters  on  the 
other  refused  to  employ,  such  a  state  of  things 
would  not  long  continue,  and  thai  the  partj 
whose  pretensions  were  not  founded  on  reason 
and  justice  would  ultimately  give  way— the 
masters,  if  they  offered  too  little,  or  the  work- 
men, if  they  demanded  too  much.  But  the  fre- 
quent disagreements  in  England  between  em- 
ployers and  workmen  have  been  found  to  cause 
so  much  private  suffering  and  public  loss,  that 
the  Queen  in  her  recent  speech,  when  opcaiing 
the  present  session  of  the  Imperial  Legislature, 
drew  attention  thereto,  and  announced  her 
intention  of  issuing  a  commission  to  enquire 
into  and  report  upon  the  organisation  of  Trades 
Unions  and  other  Societies,  whether  of  woii- 
men  or  employers,  with  power  to  suggest  any 
improvements  of  the  laws  that  may  be  found 
necessary. 

The  result  will  be  looked  for  wiUi  great 
interest  The  attempt  to  prevent  collisions 
between  capital  and  labour,  and  yet  preserve 
to  each  its  peculiar  rights,  is,  though  simple 
in  theory,  most  (Ufflcult  in  practice.  It  is  the 
right  of  the  capitalist  to  have  labour  at  a  fair 
compensation,  and  it  is  the  right  of  the  labourer 
to  have  a  fair  compensation  for  his  personal 
strength,  energy  and  skill.  But  as  eadi  views 
the  amount  of  "fair  compensation*'  from  his 
own  stand  point,  it  is  no  wonder  that  tbej 
often  disagree.    Complete  le^slation  on  such 
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a  subject  is  impossible,  and  3'et  some  legisla- 
tion is  necessary,  and  so  far  as  England  is 
concerned,  further  legislation  is  imperatiYelj 
demanded. 


STATUTORY   DEFENCES. 

A  correspondent  brings  up  a  point  of  some 
interest  in  Division  Court  practice  which  it 
may  be  as  well  to  refer  to  more  at  length 
than  simply  giving  an  answer  to  the  question 
put,  which  is  to  following  effect :  Can  a  de- 
fendant, who,  having  failed  to  give  notice  of  a 
statutory  defence  at  the  proper  time  before 
the  trial  or  hearing  of  a  case,  after  an  adjourn- 
ment  of  it  to  a  subsequent  sittings  of  the 
Court  give  such  notice,  as  for  the  latter  sit- 
tings, and  at  such  time  be  entitled  to  the 
benefit  of  it  ? 

The  question  turns  on  the  93rd  section  of 
the  Division  Courts*  Act,  which  requires  that 
a  defendant  desiring  to  avail  himself  of  the 
Statute  of  Limitations,  **  shall,  at  least  six 
days  before  the  trial  or  hearing  give  notice 
thereof  in  writing." 

We  think  that  the  language  in  the  87th 
section  :  "  Six  days  before  the  day  appointed 
for  the  trial  of  the  samo'* — the  language  in 
9  th  section,  ^'  Six  days  before  the  day  ap- 
pointed for  the  trial;*'  and  that  in  the  93rd 
section  all  refer  to  the  same  day — that  is,  the 
day  on  which  the  defendant  is  summoned  to 
appear  and  answer,  and  the  day  on  which,  "  in 
the  event  of  his  not  appearing,''  the  plaintiff 
may  proceed  to  obuin  judgment  against  him 
by  default  When  the  case  to  which  our 
correspondent  refers  was  called  on,  *^on 
the  day  named  in  the  summons,"  the  de- 
fendant doubtless  applied  in  person,  or  by 
some  one  on  his  behalf,  and  answered  the 
claim  against  him — denied  it,  we  assume,  from 
the  statement  This  denial  was  in  fact  a 
joinder  of  issue,  no  "  formal  joinder"  being 
necessary;  and  shewed  the  issue  that  was 
before  the  judge  for  '*  trial,"  and  this  is  in  our 
opinion  the  trial  or  hearing  before  which  six 
days  notice  must  be  given  in  writing  to  enable 
a  defendant  to  raise  the  defence  of  the  Statute 
of  LimitatioDS.  The  denial  of  the  claim  set  up 
at  the  trial  was  the  issue  adjourned  till  the  fol- 
lowing court  The  hearing  of  the  case  to  the 
next  sittings  of  the  court  is  only  a  continua- 
tion as  it  were  of  the  "  trial  or  hearing,"  un- 
less leave  be  given  by  the  judge  to  add  another 
defence ;  the  defendant  is  not  in  our  judgment 
entitled  to  claim  the  benefit  of  such  defence 


at  the  second  court  The  writer  recollects  a 
similar  question  being  raised  before  Judge 
Gowan  some  years,  and  he  decided  ^it  in  the 
manner  that  has  just  been  stated. 

As  to  the  particular  defence  desired  to  be 
added  in  the  case  presented  by  our  correspon- 
dent, it  is  not  to  be  considered  as  a  meritor- 
ious defence ;  and  unless  under  special  circm. 
stances  it  is  not  probable  that  a  judge  would 
grant  an  application  for  leave  to  set  it  up. 


SELECTION. 


TOO  MUCH  INSURANCE. 

The  reports  of  losses  by  fire  in  various  parts 
of  the  country,  reveal  the  fact  that  persons 
suffering  from  these  accidents  do  not,  as  of 
yore,  come  out  with  a  loss  to  themselves,  but 
frequently  with  a  profit 

The  facilitses  for  insuring  are  now  so  easy, 
and  persons  are  begged,  we  might  say,  so  often 
to  insure,  that  insurance  companies  may  lay 
the  major  part  of  the  heavy  losses  to  their  own 
mismanagement  How  often  do  we  read  of  cases 
where  parties  have  been  burned  out,  having 
policies  of  insurance  upon  their  stocks  for  two 
or  three  times  the  amount  of  their  stocks. 
What  an  inducement  to  fraud  is  here  held 
out !  Parties,  who  have  been  always  noted  for 
honesty,  might  be  tempted  under  these  cir- 
cumstances, to  fire  their  premises ;  and,  having 
destroyed  all  traces  of  what  stock  was  on  hand, 
claim  the  full  amount  of  their  policies  of  insu- 
rance. * 

We  say  again^  that  our  various  insurance 
companies  have  it  within  their  power  to  stop 
this  source  of  loss  to  them.  They  alone  are 
frequently  responsible  for  the  fires  and  losses. 
In  the  first  place,  let  it  be  understood  that 
insurance  companies  are  not  machines  for 
money  making  purposes,  or  for  putting  an 
insured  in  a  better  position  than  that  in  which 
he  was  before  a  fire  happened.  No  really 
honest  man  insures  his  property  up  to  the 
full  value.  He  has  confidence  in  his  own  care- 
fulness, and,  consequently,  wishes  to  be  his 
own  insurer  to  a  certain  extent  Three-fourths 
of  the  fiill  cash  value  of  property  is  sufficient 
insurance  for  any  one;  and  no  insurance  com- 
pany is  doing  justice  to  its  stockholders,  in 
insuring  for  more  than  that  proportional  value. 

We  know  that  parties  frequently  areue,  and 
rightly,  that  insurance  companies  ta^e  their 
premiums,  and  should  consequently  pay  losses 
without  grumblinff.  Yet,  we  oppose  the  plan 
of  insuring  everybody  ad  libitum,  without 
examination  and  scrutiny.  Let  it  be  an  adopt- 
ed plan  by  insurance  companies,  for  persons 
to  be  reauired  to  show  more  particulu-ly  and 
specifically  what  the  value  of  their  property 
is  at  the  Ume  of  insuring.  Let  the  public  ask 
for  insurance,  and  not  be  begged  by  the  agents 
and  runners  to  insure.  By  the  adoption  of 
plans  like  this,  much  good  may  be  accomplish- 
ed and  fewer  losses  will  be  reported. — Ins.£ep, 
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UPPER  CANADA  REPORTS. 


COMMON  LAW  CHAM6BRS. 

(Reportei  hjf  Hbru  (VBuBir,  Aq^  BmrrUUr^O-Luto  and 
SeporUr  in  Chambtn,) 

In  TBI  MATTIft  or  A  BVTt  UT  TBI  SlXTB  DlTI- 

•lON  CouBT  ov  TBI  Couimr  or  Wbmtwobtb, 

BBTWKBH  WaLTBB  BbADSHAW,  PLAIHTUr,    ABB 
EdWABD   BuTTT,    DBrXBOABT. 
/  rf>hitdt(on~~Jur<»dS(iion  qf  Dintion  Onarlt  '—TUU  fp  land. 


A..  Intendliu;  to  malw  a  Qne  ftDoebetwwn  hto  land  and  dutt 
of  B.,  by  mistake  made  the  fenee  on  B.'i  land.  Afterwards, 
a  corivct  line  having  been  run,  it  was  agreed  that  A.  k  B. 
>h«iuld  each  makeaportion  of  the  fenee  tm  tlie  eoiTset 
lint*.  B ,  in  making  hli  shart^  used  the  rails  of  the  old 
ffnce  made  by  A.  A.  sued  B.  In  the  DlTislon  Court  for 
the  price  of  the  tails  so  used,  and  the  jndge  h*Tiog 
dMided  in  his  fliTOiir,  B.  applied  for  a  prohiUtioii,  bat 
Itdd,  that  the  Judge  hadjaritdirtion. 

[Chambers,  February  7, 1867.] 

An  action  was  brought  in  tb«  Sixlh  DiTision 
Court  for  the  oovnty  of  Wentwortli,  for  $28,  be- 
ing amount  awardod  by  Peter  MoLagaa,  £dmiiod 
Smith,  and  EUsa  Mann,  fence  viewers  of  the 
township  of  Ancaster,  as  payable  by  said  defen- 
dnnt  to  said  plaintiiF  for  share  of  line  fence  and 
nviU  between  lots  88  and  84  of  the  4th  conces- 
sion of  said  township. 

The  case  was  tried  before  his  Honor  Judge 
Logie,  at  Ancaster,  and  evidence  given  before 
him  in  substance  as  follows: 

That  the  plaintiff  had  pot  up  a  line  fence 
many  years  ago  on  what  was  supposed  to  be  the 
line  between  his  lot  and  an  adjoining  lot,  which 
was  Bubseqneotly  purchased  by  Duffy,  the  defen- 
dant. Some  time  after  the  def^ndajit  had  pur- 
chased the  adjoining  lot,  lA  got  a  surveyor  to 
run  the  line  between  him  and  the  plaintiff,  and 
the  surveyor,  in  mnning  this  line,  took  in  a  tri- 
angular piece  of  land  from  the  plaintiff,  of  i^bioh 
he  had  been  in  possession.  In  order  to  save 
litigation,  the  parties  entered  into  an  agreement 
to  run  the  division  line  through  the  middle  of 
the  triangular  piece  of  land,  dividing  it  equally 
between  them.  Fence  viewers  were*got  to  deter- 
mine the  portion  of  the  fence  which  each  party 
should  ereot  and  mulntaln,  and  each  party  erected 
his  part  of  the  fbnce  on  the  line  agreed  upon. 
In  doing  so,  Duffy,  the  defendant,  used  the  rails 
of  the  fenee  which  had  bden  originally  oreeled 
and  maintained  by  BmmMibw,  the  plaintiff,  b«t 
which  fsnee  by  the  agreement  waa  upon  the  land 
Uken  in  by  the  defendant  The  plaintiff  brought 
the  suit  for  tba  raloe  of  tha  ndte  so  taken  by 
the  defendant 

The  learaai  jadge  iMtrved  liia  jadgnent, 
which  he  BBbaeqnanily  gava  in  writing,  in  faTor 
of  the  plaintiff,  as  folk>w« : 

**  It  is  no  doubt  the  oase  that,  in  general,  areo- 
tions  put  upon  lands  by  a  panon  not  the  owner 
cannot  be  removed,  but  become  the  property  of 
the  owner,  as  forming  part  of  the  fireehold,  and 
probably  a  fenoe  wonld  be  considered  part  of 
the  freehold.  The  law  is  howerer  modified  in 
favor  of  those  who,  in  consequence  of  an  nn- 
skil^il  surrey,  have  made  improrements  npon 
lands  8fl  their  own  which,  on  a  correct  surrey 
being  made,  turn  cut  to  bdcttg  toaneighbonr. 
Section  58  cf  chapter  98  of  the  Consolidated 
SUtntes  for  Upper  Canada  jwovidei  that,  in  aoch 


the  owner  of  the  land,  in  an  action  of 
^ectment,  shall  not  recover  possession  until  be 
pays  for  the  improvements,  the  ▼alue  of  which 
are  to  be  assessed  by  the  jury. 

It  has  been  held,  in  CamphtU  t.  Ferguuon,  4 
U.  C.  C.  P.  414,  recognised  in  ffuiion  v.  Trotter, 
16  U.  C.  C.  P.  867,  and  Morton  v.  Lewi*,  16  U. 
C.  C.  P.  486,  that  the  act  applies  to  private  pur- 
veys made  on  the  defendant's  own  aceount,  a 
well  as  to  public  surreys ;  and  in  the  last  named 
ease,  Morton  t.  LiwU,  it  was  held  that  feoees 
were  improvements  within  the  meaning  of  the  act 

In  this  case,  supposing  that  no  agreement  bad 
been  made  between  these  parties  about  the  land, 
and  that  Duify  had  brought  an  action  of  igcct- 
ment  for  the  land,  Bradshaw  would  baTo  bad  s 
right  under  the  statute  to  assess  agunst  Dnfff 
the  value  of  his  improvements,  including  the 
Talue  of  the  fences ;  and  Dully  wonld  have  had 
to  pay  for  the  improTcments  before  he  could  rt- 
cover  possessioiii  and  Bradshaw  ought  not  to  be 
placed  in  a  worse  positioB  in  consequence  of  the 
agreement  settling  the  line,  than  he  would  have 
been  in'  if  an  action  of  ejectment  had  bees 
brought  agidnst  him.  I  think,  both  legally  and 
equiubly,  the  plaintiff  in  this  suit  Ib  entitled  to 
recoTer  for  the  ralne  of  the  rails,  which  origi- 
nally belonged  to  him,  and  which  defendant  used 
in  the  erecdon  of  his  part  of  the  fence.  Bat  I 
cannot  allow  him  for  old  rails  what  new  ones 
(which  it  may  reasonably  be  expected  would  last 
much  longer)  would  cost." 

On  the  28th  Jaanaiy  last,  (yjUO^,  Q.  C,  ob- 
tained a  summons  calling  on  the  pli^ntiff,  Brad- 
shaw, and  the  Judge  of  &e  County  Court  of  tKe 
County  of  Wentworth,  to  shew  cause  why  a  writ 
of  prohibition  ahonld  not  iasne  to  prohibit  all 
proceedings  in  this  matter,  and  upon  an  order 
for  payment  made  by  the  s^d  Judge  of  the  County 
Court  of  the  County  of  Wentworth,  presidiog  in 
the  Division  Court,  on  the  ground  that  the  said 
judge  had  no  jurisdiction  to  try  or  a^ja^o*^ 
upon  the  matters  tried  and  adjudicated  upon  by 
him  in  the  said  suit  In  the  said  Division  Court 

Speneer  showed  caose,  and  objected  that  the 
summons  did  not  state  the  groiuda  upon  which 
the  application  was  made  with  sulfident  parti- 
cularity. That  the  title  to  lands  did  not  come  in 
qnes^n,  the  contention  simply  being  whether  a 
Judge  of  a  Division  Court  could  adjudicate  upon  | 
the  question,  fixture  or  no  fixture.  If  he  can, 
and  there  is  no  doubt  that  he  can,  he  had  juria* 
diction  in  this  case,  and  there  can  be  no  prohi- 
bition. The  question  is  as  to  tiie  ownership  of 
the  raUa,  not  of  the  land.  Bails  cannot  uoder 
the  circumstances  of  this  case,  be  considered  as 
part  of  the  realty. 

(yRoiUff^  Q.  C— The  summoBS  is  suffident, 
and  want  of  jurisdiction  may  be  shown  by  afi- 
davit  (This  point  was  not  pressed  by  the  other 
side,  the  learned  judge  being  against  the  objec- 
tion.) 

Fecces  are  a  part  of  the  realty  and  go  with 
the  land,  and  the  judge  liad  ae  jartadietion  to 
tiy  a  case  where  the  title  to  land  came  in  quei- 
tion.— ^WM  T.  Maw,  8  East  8» ;  Thrtther  t. 
Jff.  London  Watenoorkt  0».  2  B.  &  C.  609 :  Siewtrd 
▼.  Lomb^  1  B.  ft  B.  606 ;  ColgrmM  ▼.  VuataiiH, 
2B.  &C.  76;  AmnMy.  Ti^er,  WJJ.Q.(IB^ 
414  ;  Amos  &  Ferrard  on  Fixtures,  9,  18. 

Eren  if  the  judge  had  power  to  decide  ts  to 
whether  the  fenee  waa  or  was  not  a  fixture,  he 
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coald  not  hj  decuVug  Mint  qne-tiMii  wrongfuHy 
thereby  give  hiniHelf  Jurii^clictiou.  when  in  truth 
he  had  oo  jni-i}«diction  The  eqnirieM  of  thecA9e 
are  with  Duffy,  who  for  the  snke  of  a  settlement 
gaTe  up  a  strip  of  his  land. 

HAaABTT,  J. — I  am  of  opiuioo  that  I  should 
not  order  a  prohibition  in  this  citse.  or  interfere 
with  the  dfciiiion  of  the  leu rne^r judge.  1  am. 
not  di.-8atiskfi«d  with  his  view  of  tbe  facta;  and 
with  the  powers  vested  in  him  by  the  statute,  I 
eaonct  aay  he  has  decided  erroneously.  When 
the  fence- vie  wen*  awarded  that  Duffy  should 
maintaio  a  specified  portion  of  the  boundnry 
Fence,  and  to  do  that  he  took  away  the  rails  fur- 
izteriy  furnished  by  Bradshaw,  to  maiotain  what 
need  to  be  a  division  fence  on  land  now  di»oo- 
vv-red  to  be  Duffy's,  I  cannot  say  it  was  beyond 
the  learned  judge's  power  to  decide  that  «uch 
raits  hO  removed  from  the  freehold  to  which  they 
were  perhaps  in  a  manner  annexed,  should  not 
he  paid  for  hy  Duffy  when  used  by  him  to  erect 
the  new  fence,  which  he  was  bound  by  theawnrd 
to  njAtutaiu.  They  were  originally  Brad&haw*s 
property,  and  put  there  for  a  special  purpose, 
not  to  become  part  of  Duffy's  freehold  in  any 
vi«w  of  the  parties.  Dy  itie  new  survey  and 
agreement,  that  fence  ceased  to  answer  the  in- 
tended purpo!>e,  and  a  new  fence  is  to  be  erected 
in.<«teHd  Duffy  is  bound  to  maintain  part  of;fthe 
new  fenue,  and  he  takes  up  these  rails  and  uses 
them  to  fulfil  his  obligation. 

I  think  Daffy  mu:it  pay  the  costs  of  the  psr- 
ties  whom  he  has  unnecessarily  brought  here. 


Thb  Qukkn  y.  Mosibb. 

HkUag  OM^iia— 29,  30,  FSc.  mp.  46— fiev^jmry  pnmert  ff 
jvdfi^J  of  AipetitT  QjurU  ac<r  d^cmotu  of  TM^fiiiraU^-^ 
Jurisdiction  of  P^iet  Jta'/islruiei. 

Tb»  29  A  30  VlG^  cap.  45,  bad  la  Tl«ir  aiid  rMngfil«»d  tbo 
right  of  erery  muD  coiamltted  on  a  crlmlniil  cbarKe  to 
have  tbe  oplsiion  of  a  jodjco  of  SopeHor  Court  upon  tbe 
cMSw  of  bl»  rommlluieat  by  an  Inibrior  JnrUdlctkm. 
Tb«  jadgM  of  the  Superior  Cotfru  are  bound,  wbeo  a  pri- 
Kmer  is  brought  before  them  under  that  nUt  ate.  to  exa- 
mine cbe  proceedlDgn  aad  rTltfenoe  anterior  to  the  warmot 
of  ecauBltment,  and  to  dincbarne  faim  if  there  doea  not 
appear  aiiflRcient  eauM  for  bie  dettrntioQ. 
The  evidence  la  Ibb  case  warraoted  the  migfstrateln  reanlr- 

icff  bail.  "  ^ 

P^-liee  MagistratM  have  Jurkdiotioa  both  la  dtiea  and 
cooatiaa. 

[Cfaambera,  March  4, 1867.] 
D.  B.  Read,  Q  C,  obtained  a  writ  of  habeai 
corptu  to  bring  up  the  body  of  one  John  Mosier, 
who  was  a  prisoner  in  the  common  jail  of  the 
county  of  Tork,  charged  with  an  assault  on  Dr. 
Hunter,  oi  Newmarket,  with  intent  to  do  him 
grievous  bodily  harm ;  and  on  the  same  day  he 
obtained  a  writ  of  certiorari,  directed  to  Alex- 
ander McNabb,  police  magistrate  for  the  city  of 
Toronto,  to  send  up  the  proceedings  had  before 
hira,  upon  which  the  warrant  to  commit  the  pri- 
soner had  been  foanded. 

On  tbe  return  of  these  writs,  the  evidenos 
taken  b€for6  the  potiee  magistrate  at  Newmarket 
was  prodaoed  and  r«ad,  from  which  it  appeared-* 
That  the  manicipal  election  for  the  vilhtge  of 
Newmarket  was  to  be  heJd  oo  Monday,  tbe  7tb 
January,  1867,  and  that  Dr.  Hunter  was  one 
of  the  candidates;  that  be  had  made  arrange* 
ment.s  to  go  with  a  Mr.  Atkinson  to  QueensviHs 
to  t^ee  a  man  by  the  name  of  Stiles,  bat  on  San- 
day  night,  the  6th  of  January,  it  was  arranged  in 
the  preeeaoe  of  Mr.  Campbell,  Mr.  Hodge  and 


Mr.  McMoster,  at  Dr.  Hunter's  own  soggestlon, 
that  he  should  take  Mr.  MoMoster's  horse  and 
cutter  and  drive  himself  to  Queensville,  instead  of 
going  with  Mr.  Atkinson,  as  had  been  arranged 
the  evening  before.  Although  Dr.  Hunter  does 
not  remember  Mosier's  name  being  then  men- 
tioned, he  said  it  was  tacitly  understood  that 
Mosier,  who  was  Mr.  McMaster^s  agent,  was 
to  call  him  early,  and  although  no  hour  was 
named,  he  seems  to  think  it  was  to  have  been  at 
6  o'clock.  At  6  o'clock  there  was  a  noise  heard 
at  Dr.  Hunter's  door,  which  awakened  him. 
He  got  up  and  found  it  was  Mosier,  who  came 
in  and  said  he  came  to  awaken  him — that  he 
wfts  afraid  he  would  oversleep  himself.  Dr. 
Hunter  asked  him  to  stop  and  get  some  break- 
fast, but  he  said  that  he  would  go  and  get  the 
horse  and  cutiter  ready.  He  remained  some 
time — five  or  ten  minutes.  The  arrangement 
was  that  he  was  not  to  return,  and  Dr.  Hunter 
was  to  go  down  to  Mr.  McMaster's;  it  was  five 
or  six  hundred  yards  from  his  house.  Dr.  Hun- 
ter got  breakfast  and  asked  the  girl  what  time 
it  was,  and  he  was  told  it  was  half-past  five. 
He  then  got  up  and  put  on  his  overcoat  and 
overshoes  and  muffler.  About  26  minutes  to  six 
o'clock  Dr.  Hunter  left  his  house  on  Timothy 
street  to  go  to  Mr.  MeMoster's  house  on  Main 
street,  and  took  the  direct  road  to  it  Timothy 
street  goes  into  Main  street  at  right  angles.  As 
Dr.  Hunter  left  his  house  he  saw  some  one  to 
his  right  on  Timothy  street,  two  or  three  rods 
from  him,  but  who  was  behind  him.  When  he 
went  towards  Main  street  he  heard  his  steps  on 
the  snow  behind  him,  and  partially  turned  round 
and  saw  the  man,  and  he  heard  him  following 
him.  When  about  half-way  down  to  Main  street 
he  heard  as  if  some  one  was  walking  behind 
him,  and  he  got  a  violent  blow  as  if  a  sudden 
concussion,  and  this  is  all  he  remembers.  He 
was  deprived  of  consciousness.  He  had  been 
walking  slowly,  expecting  tbe  person  to  come 
up.  It  flashed  through  his  mind  it  was  perhaps 
Mosier  waiting  for  him,  but  he  did  not  form  this 
opinion  from  his  form  or  appearance.  When 
the  person  following  him  did  not  overtake  him, 
he  thought  that  it  was  Mosier,  bnt  he  did  not 
turn  for  enough  round  to  see  who  struck  him, 
bnt  before  he  was  struck,  and  just  as  he  was 
turning  round  to  see  who  was  following  him,  the 
thought  occurred  to  him  that  it  was  Mosier.  As 
far  as  he  can  tell  he  was  struck  one  blow.  The 
blow  ^as  on  the  upper  part  of  the  spine.  He 
could  not  say  how  long  it  was  tiU  he  became 
conscious.  His  first  recollection  was  hearing  the 
6  o'clock  bell  ring.  He  was  lying  on  his  face  and 
side ;  no  one  near.  He  eoold  not  rise,  and  his 
tongue  was  partially  paralysed  trolb  the  effect  of 
the  blow.  He  colled  as  leud  as  he  could,  and  one 
Dennis  came  up,  and  then  went  and  brought  Mr. 
Landy,  who  took  him  home,  where  he  was  con- 
fined to  bed  for  five  or  six  days,  bnt  his  neck  and 
^pine  were  painful  for  fourteen  days.  No  one,  he 
says,  knew  that  he  was  to  be  out  at  that  par- 
ticular time  but  his  servant  girl  and  Mosier.  On 
his  cross-examination  he  said  he  did  not  say  It  was 
Mosier  who  struck  him,  or  that  he  had  any  mo- 
tive for  assaulting  him.  All  his  knowledge  of  him 
would  lead  him  to  believe  that  he  was  his  friend, 
but  he  says  he  accused  Mosier  of  apathy  at  the 
election  in  January  last.  lie  thought  he  ought 
to  have  influenced  his  brothers-in-law,  one  of 
whom  was  strong  against,  him,  and  he  says  dis- 
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tiDotly  there  was  no  arrangement  that  Moaier 
was  to  oome  back  for  him. 

William  McMaeter  said  be  was  the  person  re- 
ferred to  by  last  witness  (Dr.  Hunter).  Mosier 
did  not  know  from  him  of  any  arrangement 
with  Hnnter  to  lend  him  his  horse  and  cutter  to 
go  to  QneensTille.  Mosier  does  not  Uto  at  his 
place,  as  he  is  married.  MoMaster  undertook 
to  wake  Hunter  on  Monday  morning.  On  Mon- 
day morning  Mosier  woke  witness  by  throwing 
snow  on  his  window,  and  when  he  found  it  was 
Mosier  he  told  him  to  come  up  to  bis  room. 
He  had  directed  Mosier  to  waken  him  on  Mon- 
day morning  at  five  o'clock,  but  gave  him  no 
reason,  but  thinks  he  had  told  Mosier  to  waken 
him ;  that  he  had  arranged  with  Hnnter  to  go 
to  QueensTille  with  his  horse  and  cutter.  He 
looked  at  his  watch  when  Mosier  wakened  him, 
and  it  was  about  five  o'clock.  He  heard  Mosier 
go  out  to  the  street  after  he  got  his  instruc- 
tions, and  in  about  fifteen  or  twenty  minutes 
he  saw  Mosier  return  into  his  yard.  He  look- 
ed through  the  window  and  recogniied  him, 
and  did  not  see  him  after  this  till  six  o'clock, 
but  heard  him  moTing  the  sleigh  in  the  yard. 
He  heard  him  after  this  go  out  of  the  yard  and 
go  up  the  street,  and  he  had  only  been  gone  a 
few  minutes  when  he  heard  him  running  like  as 
for  his  life.  He  ran  into  the  yard  and  up  into  wit- 
ness' bedroom  without  slacking  his  speed.  It  was 
about  twenty  or  thirty  minutes  after  he  came 
in  before  he  went  out  again.  This  was  the  time 
that  he  went  out  after  he  had  returned  from 
waking  Hunter.  Witness  asked  Mosier  what  was 
the  matter  ?  He  replied  to  hurry  and  come  down 
and  he  would  tell ;  he  said  tell  him  then ;  and  he 
then  said  Dr.  Hunter  had  been  nearly  killed 
dead ;  some  one  had  attacked  him.  He  told 
Mosier  to  go  and  waken  Dr.  Hunter,  and  then 
to  go  and  get  the  horse  and  cutter  to  go  to  Queens- 
yille.  MoMaster,  when  he  went  down  stairs  after 
hearing  of  Dr.  Hunter's  being  beaten,  found 
Landy,  Atkinson  and  Mosier  down  stairs.  He 
does  not  remember  looking  at  his  watch,  but  it 
was  almost  daylight.  When  he  got  to  Dr.  Hun. 
ter's  the  lamp  was  lighted.  On  his  cross-exam- 
ination he  said  that  if  Mosier  had  gone  out  in 
the  ordinary  way  he  would  haTe  heard  him.  He 
did  hear  some  noise  in  the  yard,  and  thought  it 
was  Mosier  attending  to  his  work.  When  he  saw 
Dr.  Hunter  at  his  own  house  he  was  lying  on  the 
sofa  and  seemed  unconscious.  On  his  re-exami- 
ination  he  said  it  was  between  seven  anff  half- 
past  seyen  when  he  saw  Mosier  ready  with  the 
horse  to  go  out. 

John  Dennis  said  he  remembered  the  7th  Janu- 
ary. He  saw  Dr.  Hnnter  about  fifteen  or  twenty 
minutes  past  six  that  morning.  He  was  lying 
abont  five  or  six  rods  Arom  his  own  door.  He 
had  gone  to  Dr.  Hunter's  to  enquire  for  him, 
and  was  told  he  bad  gone  to  MoMaster's  half  an 
hoar  before.  He  then  went  towards  MoMaster'^, 
but  while  yet  on  the  steps  of  Dr.  Hunter's  house 
iieard  dismal  groans,  and  when  he  came  down 
the  steps  he  saw  a  black  object  lying  on  the 
enow.  He  turned  him  over  and  saw  it  was  Dr. 
Hunter  lying  on  his  face.  He  was  bleeding  from 
ibe  month  and  nose.  He  attempted  to  raise  him 
but  could  not,  and  then  ran  to  his  house  for  Mr. 
Landy  and  went  to  call  Mr.  Allen,  and  came 
back  when  Landy  came  out,  and  they  went  and 
carried  th«  Dr.  to  his  own  house,  with  diffi- 


eulty.  The  Dr.  appeared  to  drag  bis  feet  as  if 
trying  to  walk.  He  was  unable  to  walk  and  tbey 
carried  him  to  his  house.  He  complained  of  l>e- 
ing  badly  hurt  somewhere  about  the  back  of  tbe 
neck.  He  soon  after  returned  to  bis  own  bo  ise, 
which  is  the  same  side  of  the  street  as  Dr.  Hun- 
ter's,  but  west  of  it  and  further  from  Main  street 
Landry  went  in  for  a  minute,  as  he  was  not  qnite 
dressed.  They  then  went  to  MoMaster's,  aad 
they  met  Atkinson  and  then  Moaier.  It  was 
not  more  than  twenty  minutes  from  tbe  tin« 
they  firat  saw  Dr.  Hunter  on  the  sidewalk  till 
they  got  to  Mc Master's  house,  where  they  sujed 
not  more  than  five  or  ten  minutes. 

On  his  cross-examination  he  says  when  tbej 
met  Mosier  they  told  him  what  had  happened  to 
Dr.  Hunter,  and  he  seemed  to  be  very  mueb  sar- 
prised,  as  much  as  any  one  could  be  who  bad 
not  heard  it. 

MoMaster,  on  his  being  recalled,  says  be 
judged  it  to  be  from  twenty  to  thirty  minotes 
after  Mosier  returned  from  waking  Dr.  Honter 
that  be  went  out  the  second  time,  and  it  vti 
about  fifteen  or  twenty  minutes  from  the  time 
he  wakened  Dr.  Hunter  until  he  returned.  He 
says  he  thinks  it  was  after  the  ringing  of  tbe 
town  bells  that  Mosier  went  out  the  second  tine. 
He  says  be  is  tolerably  sure  it  was  after  tbe 
rinsing  St  the  bells  that  Mosier  went  oat  tbe 
secind  time. 

Landy  corroborated  the  statement  of  Deanis 
He  thinks  it  was  twenty  minutes  past  six  wbeD 
they  got  to  MoMaster's  after  taking  the  Dr.  in. 
and  he  thought  from  what  he  saw  that  Huoter's 
life  was  in  danger,  and  he  says  they  met  Mosier 
and  told  him  about  their  finding  Dr.  Hunter  aod 
carrying  him  to  his  house. 

James  Alien  says  that  John  Deonia  came  to 
his  house,  knocking  at  the  door,  and  he  a^ked 
me  to  come  out  quick;  that  Dr.  Hunter  vad 
killed.  Dennia  then  left,  and  he  went  into  bis 
room  to  put  on  his  clothes,  but  before  be  bad 
finished  Dennis  came  again  and  called  roe  to 
come  qoickly,  and  he  went  to  Dr.  Hunter,  and 
saw  the  Dr.  there. 

D.  B.  Read,  Q.  C,  {Harriafm  with  him)  on 
behalf  of  the  prisoner,  after  reading  the  efidepee. 
contended  that  the  proceedings  and  ezflmiaation.4 
had  taken  place  in  the  county  of  Tork,  bat  thtit 
the  warrant  bad  been  issued  in  the  city  of  To- 
ronto. That,  under  the  pronsions  of  tbe  statate 
29  &  80  Vict.  cap.  46,  the  jodgea  of  the  soperior 
courts  had  a  reyisory  power  given  to  them,  and 
were  bound  to  examine  tbe  proceedings,  ''and  to 
the  end  that  the  sufficiency  thereof  to  warrant 
such  confinement  or  constraint  may  bedeteriDined 
by  such  judge  or  court"  That  upon  such  exam- 
ination it  would  appear  that  there  was  do  evi- 
dence against  the  prisoner  to  warrant  his  cooi- 
mitment,  and  that  he  ought  to  be  discharged. 

D.  Mc  Michael^  for  the  orown,  argued  that  tie 
return  ah  owed  that  the  magistrate  had  ordered 
that  the  prisoner  should  enter  into  his  ovn  re- 
cognisance for  9600  to  appear  at  the  next  As- 
sizes to  be  held  in  and  for  the  county  of  Fork, 
on  the  8th  day  of  April  next,  to  answer  to  sny 
indictment  which  might  be  then  and  there  pre- 
ferred against  him,  whiob  he  had  refused,  bat 
asked  to  be  committed  to  the  next  court  of  com- 
petent jurisdiction,  on  bail,  and  was  therefore 
oommitted.  That  the  prisoner  bad  now  all  tbtt 
he  was  entitled  to  hsTe,  for  tbe  statate  only  sa- 
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choris«d  the  Judge  to  Ml  the  primner,  not  to 
dUebarge  hin.  That  the  6th  eeotion  of  thU  aot 
was  only  in  forthennee  of  the  ftrd  oeotkHi,  end 
gaTe  ao  roTieory  or  other  power  greater  than  it 
conferred.  That  it  wae  not  the  intention  of  the 
legislatare  to  make  a  Jndge  in  ehamben  a  eoort 
of  review  flrom  the  prooMdinga  of  magistratea. 
That  thia  intention,  and  the  eonatnotion  he  put 
«pon  the  8rd  and  6th  aeelionB  waa  to  be  ininrred 
from  the  faot  thai  the  etatnte  gave  an  appeal 
from  the  court  into  whioh  the  proeeedinga  were 
to  be  relamed  by  the  judge  to  the  Court  of  Ap- 
peal, but  did  not  give  it  flron  the  decieioB  of  a 
flingle  judge.  That  tl^  dutj  of  juetiees  of  the 
peace  waa  pointed  out  in  the  Con.  Stat  0.  eap. 
102,  sec.  67 ;  and  he  is  antboriied  to  determine, 
upon  the  evidence,  whether  the  aeoused  shall  be 
committed  for  trial,  bailed  or  discharged.  That 
Che  judge  ought  not  to  interfere  with  his  deei* 
eton.  That  the  power  of  this  polioe  megistrate 
to  deal  with  this  question  was  clear  from  sa  867* 
360  of  the  29  *  80  Vie.  cap.  61.  He  was  ex 
o^eio  a  justice  of  the  peace  for  the  whole  conntj, 
and  could  issue  anj  warrant  or  trj  and  investi- 
gate any  offence  in  a  city  when  the  offence  has 
been  oouimitted  In  the  county  in  which  such  city 
.  lies,  or  whitdi  it  adjoins. 

J.  Wnsoir,  J. — On  the  question  of  Jarisdiotlon 
it  is  clear,  from  a  867  of  the  29  &  80  Vic.  e.  61, 
that  the  police  magistrate  is  ez-offieio  a  Justice 
of  the  peace  in  and  for  the  county  of  York ;  and, 
by  s.  360,  a  Justice  of  the  peace  for  a  county  in 
which  a  city  is  may  try  and  investigate  any  ease 
in  a  city,  when  the  offenee  has  been  committed 
in  the  county  or  union  of  counties  In  which  such 
city  Ilea,  or  which  such  city  adjoins.  The  polioe 
magistrate  had  therefore  Jurisdiction,  ftc ,  both 
in  the  county  and  city,  and  the  proceedings  are 
legal  io  this  respect 

Oar  late  statute  29  &  80  Vic.  cap.  46,  is 
chiefly  taken  firom  the  imperial  statute  66  Geo. 
ni.  cap.  100,  but  the  6th  section  is  new.  WriU 
of  certiorari  had  in  practice  been  issued  in  vaca- 
tion by  order  of  judges  in  chambers  in  this 
province  previous  to  the  passing  of  this  aot.  but 
the  learned  Chief  Justice,  in  the  case  of  The  Queen 
Y  Burley,  1  U.  C.  L.  J.  N.8.  84,  for  extradition, 
doubted  Ibe  power  of  judges  to  ordsr  these  writs 
in  vacation,  and  it  was  proper  that  all  doubts 
should  be  removed  respeetiog  this  practice.  In 
chat  same  case  it  was  intimated  that  in  the 
opinion  of  some  of  the  Judges,  every  man  com- 
mitted on  a  criminal  charge  had  the  right  to 
have  the  opinion  of  one  of  the  Superior  Court 
judges  ^tiaa  upon  the  cause  of  his  commitment 
by  an  inferior  jurisdiction. 

In  my  view  of  this  clau8<$  it  had  reference  to 
both  these  opiniona  Before  this  act  was  passed, 
when  by  the  reSum  of  the  habeoi  eorpm  and  the 
proceedings  upon  whioh  a  prisoner  stood  com- 
mitted, it  appeared  that  the  commitment  was 
illegal,  it  had  been  the  practice  for  judges  in 
chambers  to  disoharge  him. 

It  is  true  that  the  power  to  determine  upon 
the  suficiency  of  the  proceedings  to  warrant 
such  coninement  is  net  given  in  direct  words, 
but  it  is  certainly  by  the  plainest  implication.  The 
kabeae  corpui  and  its  return  show  the  immediate 
cause  of  the  detention.  wh4oh  may  on  its  faoe  be 
all  right,  but  section  6  of  the  act  goes  farther, 
and  authorises  the  issue  of  a  writ  of  certiorari 
Ur  the  production  before  the  judge  of  all  and 


singular  the  evidence,  depositions,  convictions, 
and  all  proceedings  had  or  taken  touching  or 
concerning  snsh  confinement  or  restraint  of 
liberty.  Why  T  •*  To  the  end  that  the  same  may 
be  viewed  and  considered  by  such  Judge  or  court 
and  to  the  end  that  the  suffidenoy  thereof  to 
warrant  such  coninement  or  restraint  may  bs 
determined  by  such  judge  or  court" 

The  third  sectiou  of  the  act  has  reference  to 
the  truth  of  the  facto  stated  in  the  return  to  a 
writ  of  habeas  eorput.  Before  the  69  Geo.  III. 
there  was  no  way  ef  enquiring  into  the  truth  of 
the  faots  as  stated  in  the  return.  They  might 
be  good  as  stated  but  untrue  in  faot  It  was  so 
here  until  last  year,  but  with  no  practically  bad 
result,  for  we  have  had  no  case  in  which  a  false 
return  has  been  suggested.  Now,  the  truth  of 
the  facts  in  the  return  law  can  be  enquired 
into  in  the  mmner  poioted  out  by  the  8rd 
section.  I  do  not,  however,  see,  as  has  been 
contended  for  here,  how  the  fifth  section  is  to  be 
construed  as  referring  to  this,  or  in  aid  ef  it 
only.  It  appears  to  me  that  it  has  a  different 
object  to  the  one  which  has  been  lUready  men- 
tioned. 

Adopting  the  views  sxpressed,  I  cannot  help 
holding  that  a  judge  is  bound  to  the  examine 
proceedings  anterior  to  the  warrant,  to  see  that 
they  authorise  it  and  if  they  do  not  that  he  is 
bound  to  determine  whether  they  warrant  the 
detention,  and  if  not  to  discharge  him. 

In  this  case  the  prisoner  is  so  far  in  voluntary 
custody,  for  all  he  was  required  to  do  was  to 
enter  into  his  own  recognisance.  He  refused 
and  was  committed.  I  find  him  in  prison,  and  so 
entitled  to  the  benefit  of  the  act,  in  strict  right. 

By  sUt  22  Vic.  cap.  102,  s.  67,  whsn  all  the 
eridenoe  upon  the  part  ef  the  prosecution  against 
the  accused  has  been  heard,  if  the  justice  be  of 
opinion  that  it  is  not  sufficient  to  put  the  accused 
party  upon  his  trial  for  any  indictaole  offenee, 
he  shall  forthwith  order  him  to  be  discharged  as 
to  the  information  then  under  enquiry ;  but  if  in 
the  opinion  of  the  justice  the  evidence  is  suffi- 
cient to  put  the  accused  party  upon  his  trial  for 
an  indictable  offence,  although  it  may  not  raise 
such  a  strong  presumption  of  guilt  as  would  in- 
duce such  Justice  to  commit  the  accused  for  trial 
without  bail,  &o.,  then  such  Justice  shall  admit 
the  party  to  bail,  Ao.  In  this  respect  the  police 
magistrate  has  complied  with  the  provisions  of 
the  statute.  He  did  not  think  it  was  a  case 
where  the  presumption  of  guilt  was  so  strong  as 
to  induce  him  to  commit  the  prisoner  for  trial 
without  bail,  but  still  a  case  for  which  he  thought 
bail  ought  to  be  required. 

I  agree  with  the  police  magistrate  that  it  was 
a  case  whleh  Justified  him  in  requiring  bail. 


CHANCERY. 


{I£fyort€d  iy  Bfa.  ALraca  J.  Wiuus,  SbtdmU^Ltuo,) 

BaooKB  T.  Campbbll. 
SmU  tf land  fmr  tmaet  Jumwmil  Shtr^e  odMrUwiunL' 
WiMrt  a  lot  amtalnlDg  100  afona  .was  ratantad  to  the  tiaa 
rarar  of  tha  eoantj,  ona  yaar  as  "*  Ban>re8ldent'*  land,  aad 
tha  next  yaar,  balf  the  lot  60  aerea,  wu  retarnad  ai 
**  rarfdent'*  add  that  ilthongh  the  wholo  lot  wm  owned 
bj  ooa  iodlTidoal,  tha  trcaanrer  was  warranted  In  diTid- 
Ing  it  Into  two  iMr^la  hi  hla  traaanrer'a  hooka,  and  la 
charging  etatota  labor  npon  each,  aa  upon  laparata  lot«. 
Bdd  alao,  that  dadlgaattng  Uoda  aa  *«^taBtad'*  io  a 
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■heriiPi  adTvtSnmtnt  to  thvtr  aid*  flat  taan,  1mIbi4  of 
**  granted  in  W  by  the  Ckowa,  raffldeiitlj  oQiiformB  to 
tlie  statute. 
Aetlon  of  twamet'  and  oUmt  olll«er8  in  not  u^g  the  lan- 
guage of  tbe  atatvte  anlmadvcKed  tipen. 

The  biU  in  this  ease  was  filed  by  the  plaintiffs, 
Daniel  Braoke,  mortgagee,  and  James  Slaght, 
mortgagor  of  the  lands  in  question,  against  the 
purchaser  at  sheriff's  sale  and  the  treasnrer  of 
the  eonntj,  to  set  aside  a  sheriff's  deed  of  land 
sold  for  taxes,  and  all  proceedings  talcen  before 
and  after  snoh  sale. 

The  eavse  same  on  for  hearing  and  examina- 
tion of  witnesses  at  the  town  of  Simooe,  on  the 
nineteenth  day  of  October,  1866. 

The  grounds  upon  which  the  sale  was  souj((hi 
to  be  impeached  were  as  follows : 

1  st  That  the  premises  in  question,  being  the 
south  half  of  lot  11  in  the  6th  concesnon  of  the 
township  of  WiBfHiara,  county  of  Norfolk,  were 
assessed  for  sereral  years  as  non-resident  lands, 
as  one  parcel,  with  the  exception  of  one  year, 
and  that  the  defendant,  Henry  9roff,  treasurer 
of  the  county  of  Norfolk,  notwithstanding  such 
assessment,  entwed  the  said  lands  in  his  trea- 
surer's books  as  two  parcels,  composed  ef  the 
south  quarter  and  the  south  half  of  t^e  nof^h 
half  of  the  said  lot,  and  eh*ged  for  statute 
labor  as  upon  separate  parcels,  more  than  legal 
charges. 

2nd.  That  the  plaintiff,  Daniel  Brooke,  for- 
warded to  the  said  trensnrer,  in  the  month  of 
May,  1868,  a  draft  for  $30  76,  payable  to  ««Henry 
Qroff,  treasurer  of  th^  county  of  Norfolk,  or 
order,"  which  sum  the  plaintiffs  alleged  was  more 
than  sufficient  to  satisff  all  the  taxes  legally 
due  on  the  premises,  and  that  the  defendant, 
Henry  Groff,  endorsed  the  said  draft  as  auch 
treasuriTt  and  receiyed  the  proceeds  thereof  in 
or  towards  the  payment  of  the  taxes. 

8rd.  That  the  warrant  of  the  treasurer,  sher- 
iff's adyertisement  and  sale,  respectiyely,  were 
void. 

The  sale  took  place  in  Noyember,  1864. 

The  following  eyidence  was  taken  at  the  hear- 
ing :~As  to  the  execution  of  the  deed,  plaintiff 
Brooke  to  plaintiff  Slaght,  and  mortgage  back. 

The  township  clerk  for  Windham  proved  the 
by-laws,  fixing  the  commutation  for  statute  labor 
at  seyenty-five  cents  a  day,  which  were  put  in. 

The  agent  for  the  Bank  of  Montreal,  Simooe, 
proved  the  payment  of  the  draft  sent  by  plain- 
tiff Brooke  to  defendant  Groff,  treasurer  of  the 
county,  in  June,  1868,  and  also  preyed  the  en- 
dorsement, **  Henry  Groff,  treasurer,  county  of 
Norfolk,"  to  be  in  his  handwritiog. 

Henry  Qroff,  one  of  the  defendants,  sworn 
(subject  to  objections  to  his  eyidence,  raised  by 
'the  plaintiffs  on  the  ground  that  he  was  a  defen- 
dant in  the  case  and  liable  for  the  costs) : — 
-  *<  I  am  treasurer  for  the  county  of  Norfolk,  and 
haye  been  since  1849.  In  1858,  the  whole  south 
half  was  returned  on  the  non-resident  roll.  This 
was  not  so  in  1859,  when  it  was  asseseed,  and 
would  appear  on  the  assessment  and  collector's 
roll.  In  1860,  the  taxes  were  assessed  on  the 
south  quarter,  50  aerea,  as  non-resident  land,  it 
alone  of  the  lot  being  returned  as  such,  leaying 
the  north  half  of  the  south  half  as  resident  land 
upon  the  assessor's  roll,  and  I  charged  against 
it  only  the  ten  per  cent.  After  charging  ten 
per  cent  on  1st  May,  1859,  and  ten  per  cent  on 
let  May,  1860, 1  divided  the  taxes  for  1858  and 


1859  between  the  two  parcels  of  the  south  half. 
No  portion'  of  th#  south  half  of  tho  lot  was  re- 
tnmed  on  the  noa-rsaidont  roil,  and  I  therefore 
only  charged  the  tett  per  cent.  In  1862  and 
1868,  tho  whole  south  half  was  reinmed  oa  the 
non-resident  roil,  and  I  dmded  the  tox  equally 
between  those  two  lota  for  those  two  yean. 
Ftom  thonon-veeldentroll  la  1882,  It  appears  that 
the  whole  south  bsAf  waa  velunied  in  that  jear 
aasaaaed  at  $800  in  yalue.  Tho  same  return  was 
made  lor  1868.  In  ooBaaqneooe  of  only  the  oO 
aerea,  that  is,  the  aoath  half  of  tho  aoutii  half, 
haying  been  retvniod  to  nse  aaaon-raaldentlaoda 
in  1860, 1  in  that  year  snlhdiyided  Ao  preyioas 
taxes,  charging  60  aoros  with  Its  proportioos, 
and  making  a  sopaTate  eharga  against  each  for 
the  taxes  in  that  year;  and  this  svb-diyision  I 
theneeforward  oontinued  aa  each  portion  has 
become  chargeable  with  a  difibrent  amount  of 
taxes,  in  1868,  tho  atatute  labor  was  assessed 
at  one  dollar  per  diem ;  and  in  I860,  the  same. 
In  1862  and  1868,  Myeaty-fiye  oenta  per  diea 
was  charged  for  tho  atatute  labor.  I  forwarded 
Mr.  Brooke  a  statement  of  taxae  made  up  to  SUt 
March,  1868,  on  the  SOUi  May.  Mr.  Brooke 
remitted  mo  the  amount  referred  ta  In  the  plead- 
ings when  the  taxes  had  boon  increased  by  the 
addition  of  the  ten  per  cent  At  the  thoe  of  the 
statement,  sent  on  the  81st  of  March,  the  twd 
last  items,  yic,  add  10  per  cent  to  1st  M^j, 
1865,  and  search,  were  not  writton  in.  Th\* 
was  doe  after  the  statement  waa  aent  back  \o 
me  with  the  remittance.  I  deposited  the  draft 
receiyed  from  plaintiff  Brooke  in  tho  Gore  Bank 
to  my  individual  credii,  aa  I  do  with  all  moneys 
receiyed  by  me.  I  neyer  placed  this  sum  to  any 
way  to  the  credit  of  the  municipality.  If  the 
amount  receiyed  had  been  sufficient  to  coyer  the 
taxes,  I  would  haye  carried  the  amount  to  the 
credit  of  the  municipality,  and  marked  the  lot 
paid.  Mr.  Brooke  nerer  remitted  the  balance. 
Mr.  Brooke  has  neyer  applied  for  tbe  money  so 
sent  me.  I  hnd  no  further  communication  with 
Mr.  Brooke  till  February,  1866.  He  never  re- 
quired me  to  apply  the  money  forwarded  me  on 
any  particular  portion  of  the  lot  In  1864,  I 
transmitted  to  the  township  clerk  a  list  of  the 
lands  liable  to  be  sold  in  that  year  for  arrears 
of  taxes  (liste  put  in).  There  were  two  li&ts 
sent ;  the  first  did  not  contain  the  amounts  of 
taxes  in  arrear.  This  was  supplied  by  second 
list" 

Cross-examined  by  Mr.  Blake,  Q.  C,  withoai 
prejudice : — 

"In  1862,  tho  oommntation  for  statute  Inbor 
against  the  whole  south  half  was  returned  to 
mo  as  $8  75;  and  in  1863,  tho  same.  I  did  not 
make  any  enquiry  as  to  or  asoertala  the  relation 
or  reepeotiye  yalues  of  the  two  quarters  of  the 
south  half  when  I  sub-divided  and  diarged  them 
in  1860.  When  I  reoeiyed  plaintiff'a  draft,  I  bid 
no  aocouttt  as  treasurer  of  the  county  with  anj 
bank.  I  keep  the  county  moneya,  with  my  own 
priyate  moneys,  in  one  account" 

Edmctrd  Blake^  (^  C,  for  tho  plaintiff,  took 
objectiona  to  the  proeeediaga  eonoeraing  the  mIo 
before  stated,  and  argued  that  the  treaaarer  ba<i 
not  a  right  to  diyido  the  lot  into  two  parcels,  m 
by  that  means  the  taxea  wore  uMVoaaed,  and  to 
charge  the  atatute  labov  upon  each ;  and  that  if 
he  had  that  right,  ho  should  haye  appUed  the 
moneya  aent  by  the  plaintiff  Brooke,  which  were 
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mora  than  rafficient  to  pay  the  taxes  en  ooe  half 
the  lot,  apea  one  or  otber  parcel ;  and  that  the 
defendaot  Ovoff,  by  endereiDg  the  draft  at  trea^ 
turer,  accepted  the  earae  oq  aeeeimt  of  the  taxes, 
and  Bbonld  not  have  sold  both  portions  of  the  Isod 
for  the  full  amoant,-not  oredittafi  the  ■o»eys 
pftid  by  Mr.  Brooke  at  all.  (Laughtenhorough  ▼. 
McUan,  14  U  0.  C  P.  175  )  He  also  objected 
that  tb«  sdvertlseinent  of  sale  had  not  eonfomed 
to  the  statnta,  in  not  distinguishing  betweea  lands 
granted  ia  fee  by  the  Grown,  and  those  which 
were  mider  a  lease  or  license  of  occupation ;  and 
he  obj«eced  to  the  admission  of  GrolTs  eTidenee, 
who  was  a  defendant  in  the  case  and  liable  for 
the 


R.  T.  Livingttont,  for  the  defendants,  opposed 
the  objections  tahen  on  behalf  of  the  plaintiffs. 

Thb  CHA5CSLL0B — As  to  ths  first  objection, 
I  think  the  treasurer  was  warranted  in  acting  as 
be  did,  by  treating  the  100  aero  lot  as  ditisiblo 
ioto  two  parts  for  taxation  parposea.  The  sonth 
quarter  of  the  lot,  containing  60  acres,  was  ra- 
ta me  d  to  him  in  1860  as  tho  only  portion  of  it 
<*  non-resident  lead."  Prerionsly  to  this,  the 
whole  let  had  been  returned  as  "  aoa*restdent" 
Isnd.  What  then  was  the  treasiiver  to  do! 
Lands,  resident  and  non-reeident,  are  treated  by 
the  statute  ss  of  different  ebarsctera.  The  trea- 
surer accordingly  treated  the  whala  100  aores« 
theretofore  returned  as  ooB-resident  land,  as 
having  changed  character,  and  entered  the  two 
parcels  separately  in  bis  books,  apportioning  the 
taxes  accrued  due  between  tha  two  parcels,  and 
keeping  a  separate  aceonnt  with  eaoh  parcel 
from  that  tima  forward,  the  taxes  thus  varying 
in  amount  on  each  parc^.  Whether  the  retnra 
to  the  treasurer  of  only  the  one  60  acres  as  non- 
resident was  or  was  not  correct  or  a  mis  take  was 
not  cdntested  before  me ;  the  treasurer's  right 
to  make  any  sab-diTlsioa  of  the  lot,  although 
only  the  one  portion  of  it  was  non-resident,  being 
alone  questioned.  But  it  seems  to  me  that  the 
plaintiff  himself  admitted  the  correctness  of  this 
sub-division,  or  waived  all  objection  to  it.  He 
was  advised  of  the  sub-division  by  the  treasurer, 
in  answer  to-  bis  own  inquiry  for  the  amount 
of  taxes  due,  and  the  treasurer  showed  him  the 
sum  charged  on  each  portion.  He  made  no  ob- 
jection to  this,  but  remitted  the  amount ;  not, 
however,  until  a  fiirther  charge  had  accrued  on 
the  property,  which,  though  informed  of,  he 
neglected  to  pay,  and  hence  the  sale  now  sought 
to  be  impeached.  At  all  events  I  think,  after 
such  conduct,  this  court  will  not  aid  him,  what- 
ever his  strict  legal  righte  may  be,  though  in  my 
view  be  has  none,  in  respect  of  this  objection  or 
the  case  made.  Ti&e  second  olgection,  aa  to  the 
mode  for  rating  for  statute  labor,  falls  with  the 
first  obgeetion;  for  if  the  sub-division  by  tlie 
treasurer  was  right,  so  also  was  the  sum  charged 
on  eaoh  parcel  for  statute  labor. 

In  addition  to  the  referanoos  to  the  statutefl» 
mentioned  in  the  argument  of  Mr.  Livingstone, 
are  chapter  80  of  the  Consolidated  Statutes  of 
Upper  Canada  and  section  28  in  the  sdiedule  E. 
of  the  Registry  Act  of  1846.  The  statute,  ch.  80, 
is  entitled  **  An  Act  respecting  claims  to  lands 
in  Upper  Canada  for  which  no  patente  have  been 
issued."  Now  if  a  patent  issued  for  a  life,  or 
aoy  lesser  term,  it  might  be  said  that  the  lands 
affected  by  It  oould  not  be  brought  under  the 
sutute,  though  the  fee  was  in  the  Crown,  be- 


cause a  pateat  had  issued  for  or  in  respect  to 
such  land  If  it  be  the  true  construction  that 
**  patent"  here  means  a  grant  of  the  fee  of  the 
whole  estate,  then  the  Oommiitsioaer  of  the  Crown 
Lands  is  to  trausmit  to  every  treasurer  a  liM  of 
the  iMds  patented  or  lessed,  or  in  respeet  of 
which  licenses  of  occupation  issued ;  and  section 
126  requires  the  treasurer,  in  every  warrnot,  to 
distinguish  lands  which  have  been  granted  in  fee 
from  those  which  are  under  a  lease  or  license  of 
occupation.  Now  the  treasurer  can  only  get  this 
information  from  the  return  furnished  by  the 
Commissioner  of  Crown  Lands,  who  is  told  to 
make  a  return  of  landt  granted,  not  saying  in 
fee.  The  legislature  seems  here  to  treat  grants 
and  grants  in  fee  as  meaning  the  same  thing; 
and  so  they  do  in  the  sUtute  relating  to  the 
management  of  the  public  lands.  Free  grants, 
for  instance,  are  grants  in  fee.  I  suppose  there 
is  no  instaoce  of  the  Crown  having  granted  an 
estote  in  tail.  No  such  estate  was  evidently  in 
the  contemplation  of  the  legislature  when  the 
words  grant  and  patent  were  used.  A  grant  to 
a  man  for  life  Is  a  lease  to  him  for  that  estate, 
is  so  called  in  the  books,  and  is  always  so  ex- 
pressed—a lease  for  life.  I  agree  with  Mr. 
Livingstone's  argument,  that  the  legislature  have 
distinguished  lands  patented  from  lands  under 
lease  or  license  of  occupation,  either  of  which 
interest  might  be  conveyed  by  the  Crown  by 
patent.  Indeed  a  leaae  would  be  so  made.  The 
legislature  ha<l  not  in  their  contemplation  estates 
tail  granted  by  the  Crown.  Leases  they  have 
distinguished  from  lands  patented  and  patents 
as  expressed  in  the  different  statutes.  I  think 
they  Intended  to  mean  in  the  popular  sense  in 
which  the  words  patents  from  the  Crown  are 
generally  received,  as  grants  in  its  fullest  sense, 
that  is  grant  in  fee,  or  as  covering  such  grants. 

Here  the  treasurer's  u:arrant  and  the  sheriff^s 
advertisement  described  the  lends  offfied  for 
sale  for  arrears  of  taxes  as  *<  all  patented." 

I  think  no  one  was  misled  by  this  description, 
though,  as  I  have  had  occasion  to  remark  in 
other  cases,  it  is  very  annoying  that  the  officers 
of  the  law  will  not  use  the  language  given  them 
by  the  statute. 

I  must  dismiss  the  bill  with  costs. 


CHANCERY  CHAMBERS. 

(BeporUi  hy  Mm.  CHAaun  Moss,  Siudtnt^Law.) 

Ri  Jaokks. 

Lmd  bdonaiiuf  to  infanU-^Sauwal  of  hum  qf—U  Vic,  cop. 
73-A>ip.  iid  11  Obo.  JF:  cmd  una. /r.  oqp.  66,  «0e.  16. 

Xbs  Oourt  of  Ciumeaiy  eaa  set,  in  MUlng  or  laaalDg  intenti^ 
wtotai,  under  th«  atat  12  Vie.  ess.  1%  onlj  when  It  *«  ii 
of  opinion  that  a  lale,  Imm,  or  other  disfKMftlon  of  the 
.  Mine,  or  any  part  thereof;  it  ■■rm—iy  or  proper  for  the 
malntsnanee  or  edaoatloo  of  the  faMutt,  or  that  hj  reaaon 
of  any  part  of  tlie  pixiperty  being  ezpooed  to  waate,  Ac, 
hb  Inleraat  raqairM  or  will  bs  sabstaittlallj  prooMted  by 
■nek  dinoeltlon." 

Upon  a  petition,  styled  tat  the  natter  of  the  Infant  and  In 
the  matter  of  12  Vie.  eap.T2,  and  20  Yk).  cap.  28,  for  the 
■anetioaof  theeoorttoarenewalof  aleaaemade  by  the 
InfoatPa  aneastor  and  oontalning  a  oovenaat  for  renewal, 
Bddt  that  none  of  the  drenmatancea  being  alleged  under 
which  the  eourt  ia  empowered  hj  the  atatute  to  act,  the 
court  had  no  authority  to  make  any  order. 

amUty  (he  eoort  baa  aotborlty  under  Imp.  set  11  Geo.  IV. 
and  1  Wm.  IT.  eap.  6ft,  sac.  16,  to  sanetloa  aneh  a  leaaa, 
bat  the  leaae  mnat  be  forodnoed  to  the  oourt,  in  order  that 
It  may  Judge  of  the  propriety  of  Ita  terma. 

[Ghambcn,  January  16^  1867.] 
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G,  Murray  presented  a  petition  in  the  matter 
of  the  above  named  infanta,  and  in  the  matter  of 
12  Vio.  cap.  72,  and  29  Vic.  cap.  28,  Betting 
forth  that  the  infants  were  seised  of  certain 
lands,  which  had  been,  leased  by  their  ancestor 
for  twenty-one  years,  with  a  coyenant  for  renewal 
for  a  farther  term  of  twenty-one  years ;  that  the 
lessor,  their  ancestor,  had  died  intestate;  that 
the  term  granted  by  the  first  lease  had  now  ex- 
pired, and  praying  the  sanction  of  the  coart  to 
a  renewal  lease  in  accordance  with  the  covenant 
therefor,  and  the  appointment  of  a  gaardian  to 
the  iofant  heirs,  to  execute  the  same  on  their 
behalf. 

Thb  Judges'  Skcbetabt.— This  is  not  a  case 
for  applying  under  the  12  Vic.  cap.  72.  This 
coart  can  act  nnder  that  statute,  and  sanction 
sales  or  leases  of  an  in&nt*B  estates  only  when 
it  "is  of  opinion  that  a  sale,  lease,  or  other  dis- 
position of  the  same,  or  of  any  part  thereof,  is 
necessary  or  proper  for  the  maintenance  or 
education  of  the  infant,  or  that  by  reason  of  any 
part  of  the  property  being  exposed  to  waste  and 
dilapidation,  or  to  depreciation  from  any  other 
cause,  his  interest  requires  or  will  be  substan- 
tially promoted  by  such  dispositions,"  and  none 
of  those  circumstances  are  alleged  to  exist  in 
the  present  instance.  Nor  has  the  act  29  Vic 
cap.  28,  an^  bearing  on  the  subject 

Under  the  Imp.  act  11  Qeo.  lY.  and  1  Wm. 
IV.  cap.  66,  sec.  16,  the  Court  of  Chancery  has 
power,  "  where  any  person,  being  under  the  age 
of  twenty-oDe  years,  might,  in  pursuance  of  any 
coTenant,  if  not  under  disability,  be  compelled 
to  renew  any  lease  made  or  to  be  made  for  the 
life  or  lives  of  one  or  more  person  or  persons,  or 
for  any  number  or  term  of  years  absolutely,  or 
determinable  on  the  death  of  one  or  more  person 
or  persons,"  to  authorise  such  infant,  or  his 
gaardian,  by  an  order,  **  to  be  made  in  a  sum- 
mary way,  upon  the  petition  of  such  infant,  or 
his  guardian,  or  of  any  person  entitled  to  snoh 
renewal,  from  time  to  time  to  accept  a  surrender 
of  i>uch  lease,  and  to  make  and  execute  a  new 
lease  of  the  premises  comprised  in  such  lease.*' 
(McPherson  on  Infants,  pages  818  and  314)  and 
this  act  is  in  force  here.  On  the  petition  being 
amendedj  aad  styled  in  the  matter  of  the  infants 
and  uf  this  statute,  an  order  may  be  made ;  but 
the  proposed  lease  must  be  submitted,  that  the 
court  may  judge  whether  Its  terms  are  proper. 


ENGLISH  REPORTS. 


aLADMAH  y.   JOHSSON. 

Danffcrout  afdmal—Seienter^Bpidene6—Knowtedffe  qf  hu$ 
band  iisfemi  from  aotfee  to  utift. 

The  plaintiff  wss  Utten  bj  %  doff  belongiag  to  the  defen- 
dftnt ;  the  dog  had,  fimr  yean  baftm,  utten  a  boy,  and,  on 
another  ooeanon,  torn  a  penon's  drew.  These  Ihcta  were 
coromanioated  bj  the  Aunt  of  the  bov  bitten  to  the  defen- 
dant*! wife,  on  the  defendant*!  premtiea,  bat  there  waa  no 
eTidenee  that  the  wife  had  eommonioated  them  to  her 
bnsband. 

Htid.  that  there  was  eome  evldenoe  from  which  a  Jnry  might 
Infer  that  the  defendant  knew  of  the  aarage  nature  of  the 
dog. 

[C.  P.,  Jan.  11, 1887.1 

Declaration. — For  wrongfally  keeping  a  sayage 
dog,  which  bit  the  plaintiff,  knowing  the  same  to 
be  of  a  fierce  and  savage  nature. 

Pleas.—l.  Not  guilty. 


2.  That  the  dog  was  properly  seonred  Is  a 
place  where  the  plaintiff  had  no  right  to  go ;  that 
the  plaintiff  was  treepasnng  and  came  within 
reach  of  the  dog ;  and  that  &e  iajurj  oomplun- 
ed  of  was  occasioned  by  the  negligence  of  the 
plaintiff. 

Joinder  of  issue. 

The  cause  was  tried  before  Smith,  J.,  when  it 
appeared  that  the  defendant  ooeapied  premises 
which  consisted  of  a  house  fhmting  the  road,  at 
the  back  of  which  was  a  yard,  where  there  were 
some  sheds  and  outbuildings.  He  carried  on  the 
business  of  a  dairyman  in  the  hoi^se,  which  was 
ordinarily  entered  by  his  customers  through  a 
door  fronting  the  road.  The  defendant  carried 
on  the  business  of  a  corn-dealer  in  the  yard  at 
the  back  of  the  house,  and  the  entrance  to  the 
yard  was  from  a  lane  at  right  angles  to  the  main 
road. 

The  plaintiff  had  been  in  the  habit  of  purchas- 
ing milk  at  the  defendant's  shop,  and  went  to  the 
shop  one  Sunday  morning.  He  attempted  to 
enter  the  shop  by  the  front  door,  but  finding  it 
locked,  he  went  through  the  yard  to  the  back 
door.  As  he  was  leaying  the  house  and  erossing 
the  yard,  a  dog  belonging  to  the  defendant  flew 
at  him  and  bit  him,  and  did  the  injuries  com- 
plained of. 

The  defendant's  wife  assisted  the  defendant  m 
the  management  of  the  milk  business. 

It  was  prOTod  that,  four  years  before  this 
accident  happened  the  same  dog  had  bitten  a  boy 
named  Gibson,  and  on  that  oocaSon  Qibson's  anot 
went  to  the  defendant's  premises  and  gave  an 
account  of  the  accident  to  the  defendant's  wife. 
The  defendant's  wife  denied  that  any  such  com- 
munication had  oyer  been  made  to  her. 

It  was  objected  by  the  counsel  for  the  defen- 
dant that  the  communication  could  not  be  taken 
to  baye  been  made  to  the  defendant,  and  that 
there  was  no  eridence  to  prove  the  scienter.  It 
was  also  proved  that  on  another  occanon  the  dog 
had  torn  a  person's  dress. 

The  learned  judge  thereupon  nonsuited  the 
plaintiff,  with  leave  to  him  to  move  for  a  rale  to 
enter  the  verdict  for  £15  (the  damages  agreed 
upon)  if  the  Court  should  be  of  opinion  that 
there  was  any  eridence  from  which  ^e  jury 
could  infer  that  the  defendant  was  aware  of  the 
ssvage  nature  of  the  dog. 

On  a  former  day. 

Prmiicty  Q,  C,  had  obtained  a  rule  accord- 
ingly. 

T,  Jonet,  Q.  C.,  now  showed  cause,  and  eoa- 
tended  that  notice  to  the  wife  of  what  had  taken 
place  was  not  notice  to  the  husband ;  that  the 
Court  could  not  infer  that  she  had  communicated 
what  she  had  been  told  to  her  husband.  If  s 
person  had  stated  to  the  defendant's  wife  that  be 
served  a  writ  on  the  defendant,  that  would  not 
be  evidence  that  the  defendant  knew  that  the 
writ  had  been  served.  Nor  could  the  defendaut'i 
wife  have  been  asked  whether  she  communicated 
this  statement  to  the  defendant:  16  &  17  Vict 
c.  83,  s.  8  ;  O*  Connor  v.  Majoribankt,  4  M.  &  G 
4S5.  It  must  also  be  shown  that  the  defendnnt 
knew  that  the  dog  was  aecnstomed  to  bite  man- 
kind :  Tkomat  v.  Morgan,  2  Or.  M.  &  R.  49d. 
Here  the  evidence  only  refers  to  two  caseR. 
[Willis,  J. — The  plaintiff  need  only  show  that 
the  dog  indicated  an  intention  to  bite.] 

Prentice,  Q.  C.»  in  support  of  the  rule. — There 
w.is  some  evidence  that  the  defendant  was  aware 
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of  the  sftTftge  nature  of  the  dog ;  notioe  to  the  wife 
U  alwAjs  safficient  The  oaee  ia  goTeraed  by  the 
case  of  SiiUt  ▼.  7%«  Cardiff  Steam  Navigation 
Company,  12  W.  R.  1080,  88  L.  J.  Q.  B.  810. 

BoYiLL,  C.J. — ^I  am  not  prepared  to  asseDt  to 
the  propoBitioD  put  forward  by  Mr.  Prenttee, 
that  Dotice  to  the  wife  woald  in  all  cases  be  suf- 
ficient. Here  the  wife  attended  to  the  milk  bnsi- 
ness ;  the  dog  was  kept  in  the  yard,  when  Gibson 
was  bitten  by  the  dog  on  a  former  occasion  his 
aunt  went  to  the  defendant's  premises  in  order  to 
make  a  complaint  to  the  defendant ;  the  defen- 
dant's wife  appeared,  and  the  formal  complaint 
was  made  to  lie;  it  was  contended  that  that  com- 
plaint should  have  been  commnnioated  to  the 
defendant ;  bnt  I  think  that  there  was  eTidenoe 
from  which  a  jnry  might  have  inferred  that  that 
complaint  had  been  communicated  to  the  defen- 
dant, and  that  the  eoienter  was  proved. 

WiLLBS,  J — I  am  of  the  same  opinion.  If  I 
had  had  to  try  this  case,  I  shoald  hafe  taken  the 
same  course  as  that  taken  by  the  learned  jadge 
at  the  trial.  There  was  some  slight  OTidence  to 
show  the  ferocious  character  of  the  dog,  and  that 
the  defendant  was  aware  of  that  chariicter.  I 
think  the  Terdict  most  be  entered  for  the  plain- 
tiff. The  dog  had  bitten  one  person  before,  and 
had  torn  the  dress  of  another ;  those  are  the 
facts ;  and  that  is  some  CTidence  that  the  dog  was 
accustomed  to  bite  mankind.  Then  was  there 
any  eTidenoe  of  the  defendant's  knowledge  T  the 
auct  of  the  boy  who  was  bitten  saw  the  defen- 
dant's wife,  at  the  defendant's  bonse,  and  com- 
municated the  facts  to  her,  the  wife  in  the 
absence  of  the  hasband  was  the  proper  person  to 
lock  up  the  dog.  That  complaint  was  delivered 
in  the  character  of  a  message,  and  it  was  the 
duty  of  the  wife  to  make  known  to  her  husband 
the  circumstances  of  the  case.  1  cannot  say 
that  there  was  no  OTidence  to  prove  the  ^cienter, 
and  therefore  the  rule  to  enter  tlic  verdict  for  the 
defendant  must  be  made  absolnre. 

Ekatiko,  J. — I  am  of  the  HMme  opinion.  The 
evidence  was  very  slight,  so  flight  thnt  it  appear- 
ed to  my  brother  Smith  that  It  ought  to  be  with- 
held ;  there  was  some  evidence,  atid  therefore  the 
rule  must  be  made  absolute 

Smith,  J.— I  am  glad  that  the  Court  can  come 
to  the  conclusion  that  thete  was  evidence ;  the 
only  question  is  as  to  the  defendnnt's  knowledge 
of  the  savage  nature  of  the  dog.  I  regret  that 
the  law  should  make  it  necessary  that  that  should 
be  proved;  but  as  that  is  the  rule,  I  do  not 
regret  that  its  stringency  should  be  to  some  ex- 
tent mitigated.  In  my  opinion  there  was  some 
evidence  from  which  the  jury  might  infer  that  the 
scienter  was  proved. 

Rule  absolute. 


Cauup  r.  Lambeet. 


Th«  Court  will  grant  an  iojnnetion  to  preveut  a  boilaan 
being  carried  on  to  aa  to  fag  a  onisanc«  wht^ra  tlie  annoy- 
aoce  caused  la  rach  aa  materially  to  interfere  with  the 
ordinary  comfort  of  bnmaa  ezieiencv.  and  will  not  require 
proof  oi  »peeifle  injury,  rach  as,  f<  r  iDstaoce,  the  desuuo- 
of  Tef(f>table  life. 

Bmohe  alone,  or  bad  rairlts  or  offeniiiTe  gnsMi  alune,  or  noise 
ak>n«>,  are  auflldent  eaufea  Ibr  the  tnterfertfuce  of  the 
Court  by  iiiJuBctlon. 

(M.  R.  Keb.  7.) 

Tills  suit  was  instituted  to  abate  a  nuisance 


cansed  by  carrying  on  some  ironworks  at  Walsall, 
in  Staffordshire, 

The  plaintiff  was  the  owner  of  two  semi-de- 
tached houses  at  a  place  called  Mount  Pleasant  in 
the  outskirts  of  Walsall,  together  with  a  garden 
in  the  front  of  them,  and  was  the  occupier  of  one 
of  the  houses  and  the  garden.  The  defendant, 
who  was  an  iron-bedsteaid  manufacturer,  had  for 
some  time  carried  on  some  works  in  the  town  of 
Walsall,  as  well  aa  a  small  place  in  the  neighbour- 
hood of  the  plaintiff's  house,  where  the  manufac- 
tured articles  were  finished  off 

Recently  he  erected  a  new  factory  adjoining 
the  wall  of  the  plaintiff's  garden,  in  in^iich  the 
whole  process  of  the  business,  including  the 
smelting  of  piffs  of  iron,  was  carried  on.  The 
factory  nad  a  chimney,  which  soon  after  its  erec- 
tion was  raised  on  the  complaint  of  some  of  the 
neighbours.  As  the  factory  was  on  a  lower  level 
than  the  plaintiff's  property,  the  raising  of  the 
chimney  only  brought  the  products  of  the  com 
bnstion  more  immediately  upon  the  plaintiff.  The 
plaintiff  alleged  three  causes  of  injury  to  the 
enioyment  of  his  property  by  reason  of  the  estab- 
lishment of  the  new  factory ;  first,  the  great  addi- 
tion to  the  smoke  of  the  neighbourhood  which 
it  cansed  ;  secondly,  the  noisome  eases  and 
offensive  odours  emitted  from  it;  and,*  thirdly, 
the  noise  of  hammers,  and  the  yoices  of  the  work- 
men. 

The  plaintiff  not  being  able  to  obtiun  an  abate- 
» ment  of  the  nuisance,  filed  the  present  bill  for  an 
injunction  against  the  defendant  The  motion 
for  iniunction  was  turned  into  amotion  for  decree, 
and  toe  cause  now  came  on  forbearing.  A  lai^e 
amount  of  evidence  was  put  in  on  both  sides. 
That  of  the  plaintiff  consisted  chiefly  of  affidavits 
tending  to  shew  that  the  neighbourhood  of  the 
new  factory  had  suffered  serious  injury;  while 
that  of  the  defendant  tended  to  establish  that 
tliere  was  so  much  smoke  and  effluvia  already 
that  the  small  addition  made  by  the  new  factory 
WHS  not  seriously  felt. 

Sotdhgate,  Q.  (7.,  and  Robiruon,  for  the  plaintiffs. 
— ^The  defendants  rely  npon  the  case  of  HiUe  v. 
Barlow,  6  W.  K.  619,  4  C.  B.  N.  8.  8«4.  That 
case  was  decided  upon  an  erroneous  view  of  the 
expression  "  a  convenient  place,"  in  1  Com  Big. 
304.  It  has  never  been  followed,  and  is  now 
overruled.  The  present  case  comes  within  the 
rules  laid  down  by  the  cases  of  Haines  v.  Taylor, 
10  Beav.  75;  21u  8L  Hetm'i  SmdHnff  Company, 
V.  Tapping,  13  W.  R.  1088,  11  H.  L.  Cas.  610; 
JSUiotson  V.  FaUham,  2  Bing.  N.  C.  184 ;  SoUau  v. 
De  Hold,  2  Sim.  N.  S.  188. 

Jenell,  Q.C.,  and  EveritL — ^We  do  not  ask  to 
have  the  bill  dismissed.  We  wish  to  have  an 
issue  directed,  and  we  believe  no  substantial 
damages  would  be  riven.  The  mere  fact  of  the 
inconvenience  cansed  by  the  factonr  ib  not  by  it- 
8e]f  a  reason  for  the  interference  o/^the  Court  by 
injunction  without  some  special  injury.  In  the 
case  of  Tapping  v.  8t,  Helen's  Bme&ing  Company 
there  was  actual  damage  to  vegetation.  Smoke 
by  itself  is  not  a  sufficient  cause  for  an  injunction, 
nor  noise  by  itself,  nor  a  mere  disagreeable  smell. 
Where  the  place  is  "  convenient"  for  a  manufac- 
tory, an  injunction  wHl  not  be  granted,  damages 
only  will  be  given. 

Southqale,  in  reply,  referred  to  Durrell  v. 
Pritchard,  14  W.  R.  212,  L.  R.  1  Ch.  224;  Rex  v. 
Wliite,  I  Burr.  887 ;  Rez  v.  NeU,  2  C.  &  P.  485  ; 
Bradley  v.   GiU,  Lutw.  69 ;  Styan  v.  Hutchineon, 
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Selwyn'8  Ntai  Prius,  1129 ;   Wiiter  v.  8ef/e,  4  De 
G.  <&  Sm. 

Feb.  7.— LoED  Komillt,  MR  —The  plaintiff, 
in  this  case,  is  the  occupier  and  owner  of  a  house 
in  Walsall,  in  Staifbrdsnire,  and  complains  that 
the  defendants  hare  recently  erected  an  iron  fac- 
tory adjoining  his  grounds,  the  smoke,  noise,  and 
effluvia  proceeding  from  which,  occasion  a  nui- 
sance which  he  applies  to  the  Court  to  abate. 
The  defence,  in  substance.  Is  twofold ;  first,  one 
of  law,  and  secondly,  one  of  &ct.  The  defendants 
say  that  smoke  alone  does  not  entitle  a  person  to 
come  here  for  an  injunction ;  that  a  <Usagreeable 
smell  alone  does  not  entitle  a  plaintiff  to  ask  for 
an  injunction ;  that  noise  alone  does  not  entitle  a 
plaintiff  to  ask  for^an  injunction.  Secondly,  they 
insist  that  the  evidence  shows  that  there  are  no 
noxious  gases  emitted  from  the  defendants'  works, 
and  likewise  the  evidence  on  the  part  of  the 
plaintiff  is  gprossly  exags;erated,  and  that,  having 
regard  to  the  smoke  and  noise  which  always  pre- 
vails in  and  about  Walsall,  the  defendants'  fiae- 
tory  has  only  added  an  inappreciable  addition  to 
what  already  existed.  With  respect  to  the  qnes- 
tion  of  law,  I  consider  it  to  be  established  by 
numerous  decisions  that  smoke,  nnaocompanM 
with  noise  or  with  noxious  vapours — ^that  noise 
alone,  that  offensive  odours  alone — although  not 
injurious  to  health,  may  severally  oonstTtnte  a 
nuisance  to  the  owner  of  adjoining  or  neighbour- 
ing property,  and  that  if  they  do  so,  substantial 
damages  may  be  recovered  at  law,  and  that  this  ^ 
Court,  if  applied  to,  will  restrain  the  continuance 
of  the  nuisance  by  injunction  in  all  cases  where 
substantial  damages  could  be  recovered  at  law. 
JEUioUon  V.  Pdtham  and  Soltau  v.  D^  Hdd  are 
instances  relating  to  noise  alone.  In  the  former, 
damages  were  reserved  in  an  action  at  law ;  and, 
in  *the  second,  an  injunction  was  granted  on 
account  of  sound  alone.  What  constitutes  a  nui- 
sance is  defined  by  L.  J.  Knight  Bruce  in  Walter 
V.  aelfe,  4  De  G.  ak  Sm.  822.  But  until  that  time 
has  elapsed  the  owner  of  the  adjoining  or  neighs 
bouring  tenement,  whether  he  has,  or  has  not, 
previously  occupied  it,  or  is  the  owner — whether 
ne  comes  to  the  nuisance  or  the  nuisance  comes  to 
him — ^retains  his  right  to  have  the  air  that  passes 
over  his  land  pure  and  unpolluted,  and  the 
soil  and  produce  of  it  uninjurea  bv  the  passage  of 
the  fumes  by  the  deporit  of  deleterious  substances^ 
or  by  the  flaw  of  water.  And  the  doctrine  sug- 
gested in  UoU  V.  BaHom,  that  the  spot  from 
whence  nuisance  proceeds  was  a  fit,  proper,  and 
convenient  spot  for  carrving  on  the  ousiness  or 
works  which  produced  the  naisanoe,  is  no  excuse 
for  the  act,  and  cannot  be  made  available  as  a 
defence  either  at  law  or  in  equity.  This  same 
definition  is  adopted  in  SolUm  v.  J)t  Htld  by  Y.  C. 
Kinderaley,  and  is,  I  apprehend,  strictly  correct, 
and  it  agreed  with  tne  principle  of  the  cases 
referred  to  at  common  law,  and  approved  of  in 
the  case  of  Tipping  v.  St.  Hdm*s  Company,  which 
settled  the  law  as  regards  another  part  of  this 
case,  to  which  I  shall  presently  have  occasion, 
when  citing  Hole  v  Barker,  to  refer.  The  law  on 
this  subject  is,  I  apprehend,  the  same,  whether  it 
be  enforced  by  action  at  law  or  by  bill  in  equity. 
In  any  case,  where  a  plaintiff  would  obtain  sub- 
stantial damages  at  law,  he  is  entitled  to  an  in- 
junction to  restrain  the  nuisance  in  this  Court. 
There  is,  I  apprehend,  no  distinction  between  any 
of  the  cases,  whether  it  be  smoke,  smell,  noise, 
vapours,  or  water,  or  any  gas  or  fluid.  The 
owner  of  one  tenement  cannot  cause  or  permit  to 


pass  over,  or  flow  into  his  neighboor^s  tenemefit, 
any  one  or  more  of  these  things  in  sndi  a  way  as 
materially  to  interfere  with  the  ordinary  comfort 
of  the  occupier  of  the  neighbourii^  tenement,  or 
so  as  to  injure  his  property.  It  is  tme  that,  by 
lapse  of  time,  if  the  owner  of  the  adjoining  tene- 
ment, which,  in  cases  of  light  or  water,  is  nanallj 
called  the  servient  tenement,  has  not  resisted  or 
complained  for  a  period  of  twenty  years,  then  the 
owner  of  the  dominant  tenement  has  acquired  the 
right  of  discharging  the  gases  or  fluid,  or  send- 
ing the  smoke  or  noise  from  his  tenement  over 
the  tenement  of  his  neighbour. 

The  real  question  in  all  the  cases  is  the  ques- 
tion of  fact,  viz.,  whether  the  annoyance  is  such 
as  materially  to  interfere  with  the  ordinary  com- 
fort  of  human  existence  t  This  is  what  is  estab- 
lished in  the  8L  Helen* a  CctnuHsny  v.  Tlppinp,  and 
that  is  the  question  which  is  to  be  tried  in  the 
present  case.  [His  Lordship  then  proceeded  to 
comment  upon  the  evidence,  and  proceeded.]  I 
am  of  opinion  the  smoke  and  noise  proceeding 
from  the  works  of  the  defendants  constitute  a 
substantial  nuisance,  and  that  the  plaintiff  u 
entitled  to  the  assistance  of  this  Court  to  have  it 
abated.  I  don't  see  sufficient  doubt  about  the 
case  to  induce  me  to  direct  an  issue.  I  shall  make 
such  an  order  as  the  Vloe-ChaiiceUor  made  in 
Walter  v.  Selfe,  that  is,  an  injunc^n  to  restrain 
the  defendants,  their  servants,  and  workmen,  and 
agents,  from  allowing  smoke  and  efflnvia  to  issue 
from  their  said  factory,  so  aa  to  occasion  nuisance, 
disturbance,  or  annoyance  to  the  plaintiff,  owner, 
or  occupier  of  the  tenement,  in  the  bill  mentioned, 
called  Mount  Pleasant,  and  a  similar  injunction  to 
restrain  the  defendants,  their  servants,  workmen, 
and  agents,  from  working  or  cauainf  to  be  made 
noises  in  the  fiustory,  so  as  to  occasion  nuisance, 
disturbance,  and  annoyance  to  the  plaintiff,  or  the 
owner  or  occupier  of  the  said  messuage,  as  the 
bill  mentioned.  I  cannot  make  it  more  precise- 
it  is  always  a  quesUon  of  degree ;  and  if  the  de- 
fendants can  continue  to  carry  on  their  works  in 
such  a  manner  as  to  avoid  any  sulMtantial  issue  of 
smoke  or  noise,  thov  will  not  violate  the  injonc- 
tion ;  whether  they  do  or  do  not,  may  have  to  be 
tried  in  another  proceeding.  The  costs  must  foUov 
the  event  up  to  and  including  the  hearing,  reserre 
liberty  to  apply. 

Solicitors  for  the  plaintiff,  Walton  ^  Walt<m. 

Solicitor  for  the  oefendant,  Dwynan. 


UNITED  STATES  BEPOBTS. 


NBW  YORK  SUPREME  COURT. 

Leonard  P.  J  ,  Clrrfce  and  iDgraham,  J.  J. 

GiLLOTT    v!    ESTBRBBOOK,    ET    AL. 

Tiyjtk  ilarki-~l0jHnetion. 
Where  one  niaoufactiurer  exclitsivelj  has  Ibr  a  loi^  tbb* 
naed  a  owrtaio  ounibor  lo  dealguata  hl«  gouda,  aod  bf 
which  they  bare  bK:ome  exUinaively  know  a.  ihaCnomlwr 
is  his  trade  mark  r  aod  aa  injanctioa  wiU  be  granted 
a^alDftt  its  use  io  like  niaaner  bj  other  manafactarers  o! 
like  artktMi 

Appeal  by  Richard  Esterbroolc,  et  al.,  Respon- 
dents, from  decree  of  speoial  term  continoiag 
injnoction. 

The  plaintiff,  Joseph  Giilott,  now  appellee,  ij 
a  manufacturer  of  steel  pens  in  Birmingham, 
England,  and  has  been  snch  for  many  years 
past.  His  pens  had  obtained  a  great  notoriety 
thronghont  this  ooantry,   as  well  as   Enrope. 


Mtn^b,  1667.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[Vol.  Iir.~45 


Some  tine  Ago  he  brought  ad  a«lion  AgMiist  Um 
deieDdants,  who  are  appellaoU  referred  to  above, 
for  an  infringemeot  of  his  (plaintifTB)  trade 
mark  ;  and  the  eomplaint  prayed  for  an  iojooo- 
tion  enjoining  the  defBndante,  and  permanently 
rcetraining  tfaem  from  what  tiie  plaintiiT  Gillott 
claims  is  a  trade  mark,  to  wit:  No.  "808." 
The  testimony  in  the  case  tended  to  phow  that 
for  many  years  the  plaintiff  had  nred  this  nnm- 
ber  "  308"  with  the  label ;  that  the  number  was 
his  trade  mark;  that  he  origioated  ir  and  has 
nsed  it  constantly  for  twenty  year^.  His  name 
as  manofactnrer  and  the  No.  were  impressed  on 
the  pen,  and  the  No.  was  also  printed  eonspien- 
onsly  oo  the  label  on  the  top  of  the  box  whioh 
contained  his  pens.  The  eomplaint  farther  sets 
forth  that  this  number  always  designated  the 
same  pattern  and  style  of  pen,  and  had  become 
well  known  to  the  trade  as  the  plaintliTs  trade 
mark,  so  that  these  pens  were  ordered  by  this 
mark,  and  that  they  had  a  high  reputation  and  a 
large  sale.  Farther,  that  defendants  haTo 
recently  commenced  the  manufacture  of  ateel 
pens,  and  that  they  imitate  the  plaiDtifTs  trade 
mark  in  every  respect  except  in  name  of  the 
manufacturer. 

The  issues  formed  by  the  pleadings  were  tried 
before  Mr.  Justice  Potter  at  special  term  in 
NoTomber  1864.  The  court  on  tbat  trial,  which 
lasted  several  days,  found  after  due  deliberation, 
that  the  plaintiff  Gillott  had  used  this  trade 
mark  on  pens  since  the  year  1830,  and  on  labels 
since  1842,  and  that  this  usage  had  become  well 
known  to  the  trade.  It  was  also  found  that  the 
defendants  adopted  it,  as  charged,  **with  a 
knowledge  of  the  plaintiff's  rights  to  the  same, 
and  with  the  intent  to  obtain  for  tbemseWes  the 
profits  and  advantages  to  which  the  plaintiff  was 
exclusively  entitled,  in  the  use  of  his  trade  mark, 
and  to  mislead  the  public,  and  deft-aud  the  plain- 
tiff in  that  respect  "  That  the  plaintiff,  by  the 
adoption  and  continued  use  of  the  letters  and 
figurea— «*No.  808"  as  his  trade  mark,  had  in 
this  manner  become  entitled  to  the  exclusive  use 
of  it  for  this  purpose ;  that  it  was  no  defence 
that  the  same  fraud  had  been  practised  by 
others ;  that  acquiescence  could  not  be  inferred, 
and  that  it  was  revocable  if  it  could  be.  The 
final  conclusion  of  the  special  term  court  was 
tbat  the  injunction  restraining  the  defendants 
from  the  use  of  the  trade  mark— **  No.  803" 
should  be  sustained  and  continued  with  costs  of 
suit. 

The  opinion  of  the  court  was  delivered  by 

LsoRABD,  p.  J  —The  design  to  defraud  by 
manufacturing  and  packing  pens  in  ail  respects 
nmilar  to  the  plidntitTs,  excepting  only  in  the 
use  of  the  name,  appears  very  plainly.  I  can- 
not reason  so  artificially  as  to  disguise  this 
conclusion  from  myself. 

To  the  decision  of  the  court  the  defendants 
excepted ;  first,  to  the  admission  of  certain  testi- 
mony on  the  trial,  and  generally,  to  the  deciaion 
of  the  court  sustaining  the  trade  niark.  They 
also  insisted  that  it  was  too  late  for  plaintiff  to 
claim  the  exclusive  use  of  the  nnmber  808,  even 
admitting  it  to  be  a  trade  mark ;  be  knew  that 
otbera  were  using  it  long  before  any  legal  pro- 
eeedlnga  were  commenced  against  the  defendants. 

The  defendants,  not  being  content  with  the 
declsioB  of  Justice  Potter,  of  special  term,  took 
an  appenl  to  the  general  term,  where  it  w»b 


argued  last  month,  and  the  decision  whioh  we 
give  below,  has  just  been  rendered  by  a  majority 
of  the  court.  Ingraham,  J.,  dissenting. 

The  plaintiff  had  the  number  808  first  in  use. 
We  see  bj  his  notice  in  **  caution"  tbat  be  knew 
that  others  had  also  used  the  same  combination 
of  numbers  for  the  purpose  of  defrauding  b!m, 
but  it  does  not  appear  that  he  bad  dis'covf  red 
any  individual  whom  he  could  attack  us*  an 
offender  ;  nor  can  I  believe  that  a  *'cuutioii"  to 
the  public  against  the  fraudulent  u«e  of  lii.s  de- 
vice can  be  deemed  an  acqoiesoenoe  in  the  u}<«  by 
others  of  the  particular  arrangement  of  iiinii^erH 
upon  steel  pens  and  packing  boxes,  whi  h  the 
plaintiff  had  first  adopted  and  used,  uii<l  which 
had  come  to  be  a  designation  of  a  particultir  imd 
popular  pen  with  the  poblio. 

It  is  also  to  be  observed  that  the  defendants 
have  not  excepted  to  any  fact  as  found  by  the 
judge.  The  exceptions  are  confined  only  to  the 
conclusions  of  law.  As  the  defendants  have 
found  no  fault  with  the  fitots  as  found  by  the 
jndge^vho  tried  by  the  cause,  the  general  term 
ought  not  to  discover  any,  particularly,  as  it 
does  not  aid  the  ends  of  justice. 

I  am  for  affirming  the  judgment,  with  costs. 


COBBBSPONDENCB. 

AppoiiUmeni  of  Official  Aarignui, 
To  TBI  EniTOBs  or  m  Law  Jookiial. 

GxinrLKxsv, — Just  before  the  publication  of 
yotxr  article  in  the  last  issue  of  the  U.  Cl  Lato 
Joumaly  %  question  of  some  importance  upon 
the  subject  referred  to,  came  up,  as  questions 
do  very  firequentlj  arise,  upon  which  I  should 
Ufce  to  see  some  discussion  in  your  Journal. 

The  creditors  prosecuting  a  compulsory  pro- 
ceeding by  attachment  in  InsolTency,  applied 
to  the  judge  of  the  Gountj  Court  here,  under 
the  18th  sub-section  of  the  8rd  section  of  the 
Insolvent  Act  of  1864,  for  an  order  appointing 
a  meeting  of  creditors  to  be  held  before  the 
judge  of  and  in  another  countj.  Our  judge 
did  not  reftise,  but  granted  the  order  as  asked 
fbr,  intimating,  however,  that  although  he  was 
aware  some  other  county  Judges  had  made 
similar  appointments,  he  himself  entertained 
grare  doubts  as  to  Its  legaKty,  for  that  the 
words  of  the  18th  sub-section  fhiled  to  satisfy 
him  that  he  was  at  liberty  to  impose  such  a 
duty  upon  the  county  judge  of  another  county, 
or  that  the  duty  could  be  discharged  at  all  by 
any  one  out  of  the  county  where  the  proceed- 
ings were  being  carried  on;  that  there  was 
nc^ing  in  the  statute  to  reqube  the  judge  of 
the  other  county  to  disohaige  the  duty,  and 
he  might  well  say,  upon  such  an  appointment 
being  made  for  him,  that  his  own  appoint- 
ments were  all  that  he  eould  reasonably  be 
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supposed  to  keep,  and  that  the  daties  of  his 
own  courts  were  all  that  he  could  attend  to. 

At  a  subsequent  day,  the  plaintifiTs  solici- 
tor, not  wishing  to  risk  a  large  estate  upon 
so  doubtful  a  question,  got  the  appointment 
changed,  ordering  the  meeting  to  be  held  be- 
fore the  judge  here.  In  a  subsequent  case, 
a  similar  order  to  the  first  was  asked  for, 
appointing  the  meeting  to  be  held  in  a  distant 
city,  before  another  judge,  when  the  judge  of 
this  county,  having  more  maturely  answered 
the  question,  refused,  decidedly,  to  grant  the 
order,  and  referred  to  the  words  of  the  inter- 
pretation clause  of  the  act;  that  is,  the  4th 
sub-section  of  the  12th  section,  as  explaining 
the  words,  "  The  Judge,^^  and  the  words,  "  or 
any  other  Judg^^  (where  they  respectively 
occur)  in  the  18,  14,  IT,  18, 19,  20,  21, '&  28rd 
sub-sections  of  the  same  act  That  by  the  4th 
sub-section  of  the  12th  section,  those  words, 
as  applicable  to  Lower  Canada,  may  be  under- 
stood, because  it  is  well  known  that  the  judges 
of  the  Superior  Courts  of  Lower  Canada  have 
not  merely  jurisdiction  over  a  county,  for  there 
are  several  Superior  Court  judges  having  juris- 
diction equally  over  the  same  section  or  terri- 
tory, which  is  not  the  case  in  Upper  Canada, 
unless  there  is  a  junior  judge  in  the  samd 
county  with  the  senior  judge ;  that  the  juris- 
diction in  Upper  Canada  is  purely  local,  con- 
fined to  one  county,  held  only  by  resident 
judges,  and  that,  therefore,  whilst  the  words 
*^  any  other  Judge^^  may  mean  a  junior  or  a 
deputy  judge  of  the  $arM  county,  they  could 
not  be  intended  to  mean  a  judge  of  the  County 
Court  of  another  county,  because  he  could  not 
by  any  reasonable  intendment  be  held  to  be 
the  judge  of  the  County  Court  of  the  county 
in  which  the  proceedings  are  carried  on. 

And  again,  that  supposing  the  13th  sub- 
section might  authorize  the  meeting  of  credi- 
tors to  take  place  before  such  other  judge, 
that  *^  other  Judge*^  could  only  take  the  advice 
of  the  creditors  upon  the  appointment  of  an 
official  assignee;  he  could  not  appoint  the 
assignee,  because  the  14th '  sub-section  pro- 
vides that  "  at  the  time  and  place  appointed, 
and  on  hearing  the  advice  of  the  creditors 
present  upon  oath,"  Ac,  *^  The  Judg^^  (and 
not  the  •*  other  Judge'^)  shall  appoint,  Ac,  ♦  ♦  ♦ 
and  if  the  creditors  are  not  unanimous,  then 
**  the  Judge^'^  may  appoint,  Ac. 

Our  judge  maintains  that  the  words  "  The 
Jndg^^  can  only  mean  such  judge  as  the  inter- 
pretation clause  points  out,  and  that  the47th 


and  subsequent  sub-sections  of  the  8rd  section 
prove  this  positibn. 

Will  you,  Messrs.  Editors,  favour  us  with 
your  views  on  this  question,  or  invite  the  cor> 
respondents  of  the  U.  C,  Lata  Journal  to  dis- 
cuss it,  because  it  is  said  that  the  whole  '^^Bar'" 
of  the  city  of  Hamilton  are  unanimous  in  an 
opinion  adverse  to  that  entertained  by  the 
judge  and  bar  here. 

Oblige, 

Yours  respectfully, 

A   SCBSCRIBBB. 

20th  February,  1867. 


[We  have  not  at  present  time  to  devote  to 
the  consideration  of  the  subject  above  referred 
to,  but  we  should  be  glad  in  the  mean  time  to 
hear  from  those  who  may  have  had  occasion 
to  investigate  the  point,  which  is,  we  believe,  a 
new  one  and  of  great  importance.] — ^Eds.  L  J. 


Division  Courts — Abandoning  excess  of  Plain- 
tiff's claim  over  $100 — Remitting  portion 
of  Brendan's  set-off  exceeding  $100. 

To  THE  Editors  of  the  Local  Courts'  Gazetti:. 
Gektleuen, — An   unusual  case  has  arisen 

in  the  6th  Division  Court  of  this  County.    A 

plaintiff  had  a  cause  of  action  against  a  defen- 
dant for S13$  58 

He  allowed  the  defendant  credits  for 
payments  on  account 33  53 

And  shewed  a  balance  against  the 
defendant  of $105  03 

He  abandoned  the  excess  of 5  03 

And  claimed  the  balance  of $100  00 

The  defendant  put  in  a  setoff  of $199  00 

Less  excess  remitted 99  00 

And  claimed  the  balance  of $100  0^ 

The  defendant  proved  that  his  claim 
was  just  to  the  extent  of $190  00 

Besides  what  the  plaintiff  had  cred- 
ited in  the  statement  of  his  claim.      S3  55 

Shewing  that  the  defendant  had  a 
just  claim  for 233  55 

Out  of  which  should  be  deducted  the 
plaintiff's  account  as  above 138  58 

The  true  balance  then  due  by  the 
plaintiff  to  the  defendant  would  be    $84  97 

Now  if  the  excess  abandoned  wore  to  be 
taken  into  account,  the  statement  would  stand 
thus:— 
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Pkintiff's  ckinif  after  abandoning  the 
excess  of  $6  05»  would  be $100  00 

Defendant's   set-off  would' 
be  $190  00 

Less    excess    remitted    as 

abore 99  00 

91  00 

Whereby  there  would  be  due  to  the 

plaintiff $9  00 

Which  would  be  unjust,  inasmuch  as  that  ac- 
cording to  equity  and  good  conscience  the  de- 
fendant is  entitled  to  a  judgment  for  $84  97 
upon  the  first  shewing.  I  observed  some 
time  ago  a  communication  in  your  9th  Yolf 
p.  290,  with  your  own  remarks  upon  the  sub- 
ject. Would  it  not  be  profitable  for  your 
subscribers  to  discuss  the  matter  in  the  Local 
Courts*  Oazette^  for  the  enlightenment  of  those 
interested  in  and  doing  business  in  the  Divi- 
sion Courts?  And  the  subscribers  to  the 
Gazette  would  doubtless  be  glad  to  have  your 
opinion  upon  the  case  submitted.  It  is  to  be 
feared  that  if  the  Judges  of  the  Division  Courts 
deal  with  accounts  and  enquire  into  claims  ex- 
ceeding $100  in  amount,  they  will  subject 
themselves  to  proceedings  in  prohibition,  the 
59th  section  of  the  Con.  Stat  for  U.  C.  sec. 
19,  p.  145,  providing  that  no  greater  sum  than 
$100  shall  be  recovered  in  any  action  for  the 
balance  of  an  unsettled  account,  nor  shall  any 
action  for  any  such  balance  be  sustained  where 
the  unsettled  account  in  the  whole  exceeds 
$200.  The  Court  has  direct  jurisdiction  where 
the  amount  or  balance  claimed  does  not  ex- 
ceed $100.  (See  sub-sec.  2  of  sea  55.)  Then 
by  sec.  95,  "If  the  defendant's  demand,  as 
proved,  exceeds  the  plaintiff's,  the  Court  may 
nonsuit  the  plaintiff;  or  if  the  defendant's 
setoff  (after  remitting  any  portion  of  it  he 
pleases,)  does  not  exceed  $100,  the  Court  may 
gfvejudgment  for  the  defendant  for  the  balance 
found  in  his  fiivor."  I  may  mention  that  the 
County  Judge,  in  the  case  alluded  to,  rendered 
his  judgment  for  the  defendant  generally,  1st, 
because  the  defendant  had  only  set  up  a  claim 
for  $100  against  any  demand  which  the  plain- 
tiff might  prove  against  him,  and  had  remitted 
that  portion  ot  his  claim  which  exceeded  $100, 
and  because  the  plaintiff  proved  a  demand 
against  the  defendant  of  $100,  after  abandon- 
ing $5  OS,  and  the  defendant  could  only  re- 
cover $100 ;  after  remitting  $99  of  his  demand 
the  two  demands  respectively  balanced  each 
other;  and  2nd,  because  the  Judge  considered 
that  if  he  were  to  render  a  judgment  for  the 


defendant  for  $84  97,  justly  due  the  defen- 
dant in  equity  and  good  conscience,  he  would 
be  reclaiming  for  or  allowing  the  defendant 
what  the  defendant  himself  had  voluntarily 
remitted,  (neither  party  would,  in  fact,  have 
remitted  or  abandoned  any  part  of  their  re- 
spective claims,)  and  that  he  (the  Judge) 
would  thus  be  stretching  his  jurisdiction  for 
the  sake  of  equity  and  good  conscience,  con- 
trary to  law. 

Yours,  Lei. 

St.  Thomas,  C.W.,  26th  Feb.,  1867. 


[We  think  the  judge  was  right  in  all  parti- 
culars, and  could  not  well  have  acted  other- 
wise on  the  papers  before  him.  The  defen- 
dant ought  not  to  have  abandoned  the  excess, 
but  put  in  his  whole  claim  for  $288.  Then, 
on  proving  an  amount  exceeding  the  plaintiff's 
demand,  the  judge  would  have  nonsuited  the 
plaintiff  with  costs,  and  the  defendant  would 
have  retained  his  remedy  for  the  balance  due 
him ;  and  in  action  against  this  plaintiff  in  the 
County  Court,  if  he  recovered  the  true  balance 
due  him,  $84  97,  he  would  be  entitled  to  a 
certificate  for  full'  costs.  As  the  case  now 
stands,  it  is  not  very  clear  what  remedy  he 
has  for  that  balance.] — Ens.  L.C.G. 


Dhision  Courts — Adjournment  of  ease — Sud- 
Sequent  d^ence  of  Statute  of  Limitations, 

To  TEX  £ditob8  of  thx  Local  Comrs  Gazkttb. 

Gbntlbmbn, — Will  you  be  kind  enough  to 
reply  to  the  following  question  through  the 
columns  of  the  Gazette  ? 

If  A.  sue  B.  for  an  account,  and  on  the  day 
of  trial  A.  has  the  case  adjourned,  not  being 
prepared,  for  want  of  a  witness  to  prove  his 
case,  can  B.,  after  the  adjournment,  plead  the 
Statute  of  Liminations  (which  he  had  not 
done  before)  ? 

I  had  a  case  similar  to  the  above  at  the  last 
Bitting  of  our  Division  Court  held  in  this  town, 
and  had  it  adjourned  for  want  of  evidence. 
The  greater  part  of  the  debt  was  incurred 
seven  or  eight  years  ago.  Now  the  defen- 
dant says  he  can  plead  the  Statute  of  Limita- 
tions. My  opinion  is  he  cannot  If  he  wished 
to  have  done  so,  he  should  have  so  pleaded 
six  days  before  the  last  Court  day,  the  day  of 
trial  for  the  case,  and  when  if  I  had  been  pre- 
pared with  my  witnesses  the  case  would  have 
been  decided  against  him.    Our  next  Court 
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day  wfll  be  the  firat  day  of  May,  and  ere  then 
I  hope  to  see  your  opinion  in  the  OautU, 
I  remain, 

Your  obedient  servant, 

Richard  Sbaw. 
Perth,  14th  March,  18«7. 


[We  think  you  are  correct    See  Editorial 
remarks  on  page  86.] — ^Eds.  L.C.G. 


Chattel  mortgages. 

To  TOV  EdETOBS  of  TBI  LoCAL  CoUBTS'  GaZETTB. 

Gentlemen,— A.  gives  B.  a  chattel  mortgage 
on  his  stock,  &c,  to  secure  a  debt  C.  sues 
and  gets  judgment  against  A.  on  a  note,  after 
the  mortgage  is  given.  Qucsre^  does  the  mort- 
gage debar  C.  from  seizing  and  selling  the 
mortgaged  chattels.  An  answer  in  your  next 
will  much  oblige      Tours,  Ac 

Thos.  R.  K.  Scott. 

Hillsboro',  March,  1866. 


[By  the  mortgage  the  chattels  become  the 
property  of  the  mortgagee,  subject  to  a  right 
of  redemption  by  the  mortgagor  upon  certain 
terms.  A  subsequent  execution  against  the 
mortgagor  would  therefore  only  aflTect  (sup- 
posing the  mortgage  to  be  valid)  his  equity  of 
redemption  or  interest  in  the  goods,  and  a 
sale  would  put  the  purchaser  in  the  shoes  of 
the  mortgagor.  The  goods  themselves  cannot 
be  sold  and  the  possession  of  them  given  to 
the  purchaser.] — fins.  L.  C  G. 

There  is  an  anecdote  current  at  the  bar,  of 
the  late  Judge  Bacquet,  which  we  believe  to 
be  well  authenticated.  He  went  the  circuit 
below  Quebec  and  decided  a  case  at  St  Tho- 
mas. Subsoqaentlyy  by  one  of  those  singalar 
ooincidenoes  which  mark  everr  condition  in 
Ufe,  a  similar  case  came  before  him  at  Kamou- 
rmska.  The  same  issues  were  raised,  the  same 
pleadings,  and  the  same  lawyers.  But  it 
pleased  Judge  Baoqaet  to  deliver  a  judgment 
at  Kamouraska  diametrically  opposed  to  the 
judgment  he  delivered  at  St  Thomas.  YHien 
the  fkcts  were  brotu^ht  before  his  notice  by 
the  ooonsel  for  the  aefendant,  the  ofily  como- 
lation  he  received  was  the  assiHinoe  iimi,  if 
the  judgment  at  KamouraskA  was  wrong,  the 
judgment  at  St  Thomas  was  right  It  is  only 
fur  to  explain  that  the  learned  judge  was  suf- 
foring  from  marasmus--*  disease  which  soon 
after  terminated  his  Ufe.— -Jf<mlrM<  jMfMr. 

MixiTio  PowEB.— Whatever  qaalStles  the 
adveeato  may  wish  to  represeot  as  the  oUent's 
distinctive  eharaoteristic,  it  must  be  aaggested 
to  the  jury  by  mimetic  artlfloe  of  the  floest  sort 
Speaking  of  a  famons  eousisT,  an  enihaaiattio 


juryman  onoe  SMd  to  this  writer — *•  In  mj  time 
I  have  heard  Sir  Alexander  in  pretty  nearlj  every 
part :  Tve  heard  him  as  an  old  man  and  a  joang 
woman ;  l*ve  heard  him  when  he  has  been  a  ship 
run  down  at  sea,  and  when  he  has  been  an  oil 
factory  in  a  state  of  conflagration ;  onee  vben  I 
was  a  foreman  of  a  jury,  I  saw  him  poison  his 
iotimato  friend,  and  another  time  he  did  the 
part  of  a  pious  bank  director  in  a  fashion  that 
would  have  skinned  the  eyelids  of  Eiter  Hall; 
he  ain't  bad  as  a  desolate  widow,  with  nine  child- 
ren, of  whioh  the  eldest  is  noder  eight  years  of 
Ago  ;  but  if  ever  1  have  to  listen  to  him  again,  I 
shi'uld  like  to  see  him  as  a  young  lady. of  ptood 
oonnezions  who  has  been  sedueed  by  an  oSecr 
in  the  Guards."— Jwr^VMon^^  Book  about  Lam- 
yen. 

Lord  Norbcbt's  Sarcasm.  —  To  men  wbo 
questioned  his  patriotism  Lord  Norbnry*8  wm 
wont  to  answer,  *'  Name  any  hour  before  my  coart 
opens  to-morrow,"  but  to  the  patriot  Irish  lady 
wbo  londly  charged  him  in  a  crowded  drawing, 
room  with  having  sold  his  country,  he  replied, 
with  an  affectation  of  cordial  assent,  '*  Cercainlj, 
madame,  I  have  sold  my  eoimtry.  It  was  very 
lucky  for  me  that  I  had  one  to  sell — ^l  wish  I  bad 
another."  On  the  bench  he  spaxed  neither  oouo- 
sel  nor  suiters  neither  witnesses  nor  jorors. 
When  Daniel  O'Connell,  whilst  he  was  eoBducting 
a  cause  in  the  Irish  Coort  of  GemsMB  Pleaa,  ob- 
served, **  Pardon  me,  my  lord,  I  am  aftmid  yoar 
lordship  does  not  apprehend  me;"  the  Chief 
Jttstiee  (alluding  to  aecandalous  andfUee  report 
that  0*GonneU  had  avoided  a  duel  by  surrender- 
ing himself  to  the  police)  retorted,  **  Pardon  me 
also,  "no  one  is  more  easily  apprehended  than  Mr. 
0*Conneir* — (a  pause  and  then  with  emphatic 
slowness  of  utterance)-*-^*  whenever  be  wii^bed 
to  be  apprehended."— «/«eJVe«ofi'«  Book  about 
Lawyers, 

The  senior  of  the  Cambridge  Law  Tripos  in 
December  was  also  stroke  of  the  University  eight 
in  the  race  at  Putney  In  the  previous  Sprii^. 
Mr.  Griffiths  has  therefore  dona  mnch  to  npset 
the  prejudice  which  most  of  the  Dons  have 
agunst  boating  men,  on  the  score  that  it  ii 
almost  as  difficult  for  oil  and  water  to  mix  as  for 
a  man  to  confine  readinff  wMi  rowings  In  addi- 
tion to  being  stroke  of  the  tmiverri^  eifht,  Mr. 
Griffiths,  during  his  time,  has  obtained  &e  lions' 
share  of  tiie  honours  sad  rewards  wUdi  are  to 
be  gaftaad  by  oarsmen  oa  tiie  Osbs. 

APPOINTMENTS   TO   OFFICE, 

HOSaSttB  FDBilD. 
JOHN  00TNB»  or  BnmplM,  Iwdn,  Ban«slar«ikv> 
be  a  Neenr  Pnhllo  te^Bi^per&aada.    (OaaMtad  Sri 
VeSrnaij,  IMT.) 

JOHN  MoKINDBET,  of  Bothvdl,  RnuSiv.  Attonqr^t. 
law,  to  U  a  VOtaiy  Pnblie  ftr  Upptt  Canida.  (OaattMi 
S8i4IMna(y,lS67. 

OOBONBB. 

OABSL  XLSWORTH  MARTIN,  of  Undny,  Siqab^ 
M.D.,  te  be  aa  Aaaodate  OoroBtrftrtbaOMa^orVkiorii. 
(Gaaattad  Sftrd  IWbruary,  1SS7.) 


TO   CORRESPONDENTS. 


"A  SOTSrtUBaa,"  "Lax,"  RicBAaa  8hiw.»  "laoi. K. t 
oon**  — Voder  **  Gweral  OoHisyondeate.* 
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DIARY  FOR  ARRIl.. 


6.  Sat 


Oranty  Ooart  and  BnaogtU  Cowt  livm  eom- 

mraoM.  Local  School  SupertntcBdcof  ■  tann 

of  oflloa  iMglna. 
Covnty  Court  and  Sarrogate  Oovrt  Term  anda. 

Local  Tnaavrar  to  rvton  tman  ftr  tasaa 

doa  to  Oounty  Trcaavrer. 
tOk  9mia9  in  LmL 
6M  Atenday  Ml  LaU. 
Good  Friday. 

St  Ckorge, 

Appaala  fron  Chanoery  OhaBban. 

A.  Mark, 


7.  SUlf- 
14.  BUN.. 
19.  Filday 
21.  SUN.^ 
2a  Taca... 

24.  Wad... 

25.  Thvrt. 
2S,  8U!f^ 
SO.  Tnaa... 


Uut  day  for  Noo-RaaldanU  to  flv«  list  oT  thdr 
lattd%  or  appeal  from  aiaaaameirt.  Laat  day 
fix-  L.  0.  to  raton  oc  laada  to  Oo.  Tnaanrar. 


Mt  %tial  ®0ttvfe' 


MUNICIPAL   GAZETTE. 


AFBIIi.  1867. 


ACT  FOR  PROTECTION  OP  SHEEP. 

A  Correspondent  pats  the  following  case, 
inToMng  the  construction  of  some  of  the 
sections  of  the  above  act  Thus : — A.  has  a 
dog,  which  killed  the  sheep  of  B.  A  lives 
in  a  Municipalitf  adjoining  the  Municipality 
In  which  B.  lives.  A.  has  no  goods  upon 
which  the  damages  can  be  levied.  Can  the 
Justices  certify  the  facts  to  the  Clerk  of  the 
Municipality  in  which  A.  lives,  so  as  to  make 
that  Municipality  pay  the  damages,  or  should 
the  Municipality  in  which  B.  lives,  which  is 
the  Municipality  wherein  the  sheep  were 
killed,  be  made  to  pay  the  damages  ?*' 

The  questions  proposed  are  interesting,  and 
not  without  difficulty. 

The  providoBS  of  the  A«t  29  &  80  Vic.,  ch. 
55,  as  respects  remnnermtion  to  the  owners  of 
sheep  from  the  Municipality  are  somewhat  ana- 
logons  to  the  old  remedy  in  England  against 
the  Hundred. 

The  6th  sec.  oonstltates  a  Ibnd  for  the  pur- 
pose of  paying  damage  from  dogs  killmg  sheep 
in  smh  Municipalitf, 

The  7tli  sea  makes  the  ow  ner  of  dogs  liable 
for  damages  done  by  them. 

The  8th  sec.  enacts  a  mode  of  procedure 
to  render  this  liabilty  available  to  the  owner 
of  the  sheep. 

The  9di  sea  makes,  inUr  dlu^  provision  for 
the  sheep-owner,  failing  to  recover  from  the 
owner  of  dogs  doing  the  injury,  vis. : — ^the  J.  P. 
is  to  certify  the  iacts,  and  upon  this  certificate 


being  laid  before  the  Clerk  of  the  Municipality 
an  order  is  issued  to  the  Treasurer  to  pay  the 
amount  of  the  damages  **  from  and  out  of  the 
fund  constituted  by  the  6th  section,*'— and  a 
remedy-  ever  is  given  to  the  Municipality. 

Now  the  fund  created  by  the  6th  section  is, 
in  rupect  to  shsep^  Ao,  hiUsd  &r  injured  in 
such  Munidpality;  and  I  do  not  see  what 
authority  there  would  be  in  the  Municipality 
in  which  the  owner  of  the  dog  resided,  to 
make  payment  It  would  seem,  therefore, 
that  the  certificate  should  be  laid  before,  and 
payment  made,  by  the  Municipality  in  which 
the  sheep  were  killed.  '*  The  Munioipal  Coun. 
dl*'  throughout  the  Act  seems  to  refer  only  to 
the  one  Council,  that  in  which  the  animals  are 
killed.  

BAILIFP»S  SALES  UNDER  DIVISION 
COURT  EXECUTIONS. 

(Cifmmumicalmi.) 

Questions  are  constantly  arising  in  the  coun* 
try  as  to  the  power  of  buliffs  of  Division 
Courts  to  sell  certain  kinds  of  property  under 
executions  in  their  hands,  and  as  to  the  duties 
of  bailiffs  in  holding  over  or  renewing  execu- 
tions. For  instance,  under  the  first  head  it  is 
common  to  sell  growing' crops,  such  as  wheat 
in  the  ground,  perhaps  six  or  three  months 
before  harvest,  and  growing  grass  before  it  is 
harvested.  Many  bailiffs  sell  leasehold  pro- 
perties of  long  and  short  durations.  It  is  said 
also,  that  they  occasionally  sell  mortgages  and 
chattels  held  by  chattel  mortgages;  that  is, 
the  interest  of  the  mortgagors.  And  under  the 
second  head,  bailiffs  are  in  the  habit  of  selling, 
in  some  instances,  goods  seized  in  'Counties 
other  than  their  own ;  of  selling  goods  after 
their  executions  have  expired,  as  though  under 
writs  of  vendUiani  saponoi;  and  of  renewing 
executions  from  month  to  month  without  the 
plaintiff's  order. 

It  may  be  interesting  to  enquire  how  fiur  tlie 
law  authorises  these  officers  in  the  premises. 

The  policy  of  the  Division  Courts  Act  in 
this  Province,  and  of  the  County  Courts  Act 
in  EngUmd,  is  to  avoid  the  trial  of  any  case 
where  title  to  lands  or  incorporeal  heredita- 
ments comes  in  questioa  The  cases  in  Eng- 
land have  gone  great  lengths  in  this  respect ; 
and  the  same  policy  renders  it  impolitio  and 
illegal  for  a  Division  Court  bailiff  to  sell  any 
interest  or  title  in  lands,  easements  in  lands, 
or  in  corporeal  hereditaments. 

The  case  of  Duffgan  v.  Eitson^  reported  in 
20  U  C.  Q.  B.  816,  7  U.  C.  L.  J.  178,  dedded 
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that  Division  Court  baili^  cannot  Bdll  a  lease- 
hold interest  in  lands.  Again,  it  is  contended 
by  some  that  green  or  growing  crops  cannot 
be  sold  under  Diyision  Court  executions. 
The  bailiff  takes  upon  himself  to  sell  a  right 
6f  entry  to  some  person,  to  go  some  months 
afler  his  sale  upon  land,  and  there  cut  and 
harvest  crops  attached  to  the  freehold,  or  grass 
that  was  not  sowia,  but  which  is  a  part  of  the 
freehold.  Would  not  a  purchaser  going  on 
land  by  virtue  of  such  a  sale,  and  cutting  crops 
so  sold,  be  held  to  be  a  trespasser?  Such 
things  are  not  (until  cut  and  harvested)  strictly 
goods  and  chattels ;  and,  besides,  the  execu- 
tion at  the  time  is  spent ;  on  the  other  hand, 
it  is  only  in  force  80  days,  though  it  may  be 
renewed.  A  sheriff  may  clearly  sell  under  a 
fi,  fa.  against  goods,  growing  crops. 

The  policy  of  the  Division  Courts  Act,  it  may 
be  argued,  only  intends  that  bailiffs  should  sell 
simple  goods  and  chattels,  such  as  may  be 
handed  by  Ihe  officer  selling  to  the  vendee  at 
once:  {seeDu^ganY,  Kitson,  ante,)  Bailift 
may  sell  promissory  notes,  bonds  and  special- 
ties to  secure  money :  see  22  Vic  c.  45,  &  IS, 
p.  455,  Con.  Stat  Can. ;  but  it  is  questionable 
if  they  could  sell  a  mortgage  secured  on  Ucnd, 
and  which  is  in  reality  an  interest  in  land^  gene- 
rally for  large  sums^  and  requiring  registration 
to  retain  priority.  They  may  sell  the  interest 
of  a  mortgagor  in  chattels  mortg^;ed ;  such  is 
the  custom  in  England,  and  a  clause  in  our 
statutes  (see  above  act)  authorizes  sherifiis  to 
sell  such  interests,  and  seemingly  refers  to 
bailiffs  of  Division  Courts :  see  Sguair  v.  For- 
tuney  18  U.  C.  Q.  B.  647. 

Bailiffs,  in  executing  writs,  cannot  break  an 
outer  door;  they  must  execute  the  writ  within 
thirty  days ;  must  advertise  eight  elear  daye  ; 
must  sell,  it  seems,  (by  a  late  decision,  which 
has  been  referred  to  at  length  in  this  Journal,) 
within  the  division  in  which  the  goods  are 
seized.  But  how  can  this  be  done  wherethe 
suit  has  been  brought  in  the  nearest  division, 
and  the  defendant  lives,  perhaps,  in  another 
county  from  that  in  which  the  court  is  held, 
-and  has  his  goods  in  the  other  county  f  Cer- 
tainly, if  the  baliff  can  serve  the  summons,  he 
ought  to  have  the  right  to  go  and  seize  the 
goods  under  the  writ  issued  on  the  judgment  ? 

A  bailiff  has  no  right  to  remain  on  land  (ex- 
cept a  sufficient  time  to  remove)  and  sell  the 
goods  thereon ;  he  cannot  sell  them  on  the  pre- 
mises without  the  defendant's  consent:  Blades 
*r.  Arundale,  1  M.  A  S.  711. 


A  clerkor  bailiff  has  no  ri^t  to  renew  an 
execution  without  the  plaintiff's  consent,  nor 
can  the  buliff  return  **  goode  on  hand/or  wnt 
of  buy  ere"  There  is  no  provision  in  the  law 
allowing  this,  nor  is  there  any  provision  allow- 
ing a  bailiff  to  charge  any  other  fees  than  those 
specifically  named  in  the  tariff. 

An  English  act,  56  Geo.  3,  chap.  50,  sec  I, 
authorizes  sheriffs  to  sell  in  England,  under 
certain  circumstances,  straw,  cha£^  turnips, 
manure,  hay,  grasses,  roots,  vegetables,  in  or 
upon  lands.  Usage  in  England  and  in  Can&<k 
allows  sheriffs  to  sell  growing  crops  in  the 
ground.  And  these  cases  in  England  seem  to 
warrant  him  in  so  doing:  (Peacock  v.  Panom, 
6  Moore,  79 ;  2  B.  &.  B.  862 ;  1  Salk.  268,  and 
see  Chitty's  Arch.  Prac  title  Execution.)  But 
the  sheriff  cannot  sell  growing  graas :  {Scatal 
V.  Boxall^  1  Y.  A  J.  898 ;  9  Price,  287.) 

These  cases  seem  to  look  upon  growing  corn 
as  ^^yoode  and  chattele."  If  they  be  strictlv 
80^  or  goods  and  chattels  within  the  meaning 
of  the  Division  Courts  Act,  why  should  not 
bailiffs  of  Division  Courts  sell  them  ?  If  it  be 
said  they  cannot  sell  any  interest  in  lands,  as 
in  Duggan  v.  Kiteon^  under  their  warrant.^, 
so  too  it  may  be  said  a  sheriff  under  %fi.fB^ 
iigainst  goods  cannot  sell  any  interest  in  lands. 
The  statute  11  Geo.  2,  chap.  19,  sec.  8,  allows 
landlords  to  distrain  on  and  cut  growing  crops 
in  the  green,  and  to  cut  long  after  sale. 

In  England,  under  the  County  Courts  Act 
(similar  in  many  respects  to  our  Division 
Courts  Act),  it  has  been  held  that  even  a  l«a6e 
for  years  may  be  sold  by  a  bailiff  of  the 
County  Court:  Sughee  v.  Jones^  9  M.  &  W. 
872;  We9tnwrelandy.Sm%th,l}LkK\z:. 

Money,  or  a  watch,  or  any  article  on  the 
person  of  a  defendant,  oannot  be  seised  on  a 
bailiff's  execation :  3unbo\fy.  Alfort,  3  E  & 
W.  676. 

Bailiffs  frequently  have  gjnki  trouble  under 
the  exemption  laws,  thus : — suppose  a  tlmeb- 
ing  or  wood  sawing  naehkitt,  or  a  horse, 
be  seiaed,  which  is  worth  $100  or  $200,  and 
the  execution  be  for  $100,  the  law  allows  the 
debtor  "  hie  implemente  ^  trade  or  ehattik 
ordinarily  wed  in  hie  calling  or  trade^"  to  the 
value  of  $6a  What  is  the  batUff  to  do  f  He 
may  offer  the  dbattel,  and,  if  he  cannot  get 
more  than  $60,  he  may  possibly  sell  it  But 
if  more  is  ofibred,  his  duty  is  even  less  clear. 
Now  there  has  been  no  express  decision  on 
this  point,  but  the  better  opinion  seems  to  be 
that  if  the  article  be  reaify  worth  more  tbtn 
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$60  he  cam  sell,  and  rctiiin  the  whole  pro- 
ceeds.. There  is  no  lav  oompdliDg  or  autho- 
riziiig  him  to  pay  hack  $60  to  the  dehtor. 

SELECTION. 


COUNTRY  SERVANTS  AND  THEIR 
MASTERS. 
The  supposed  tyranny  of  masters  over 
workmen,  and  of  workmen,  not  only  over 
their  masters,  hut  over  each  other,  has  at- 
tracted great  and  serious  attention.  We 
are  so  accustomed  to  regard  men  and  thi|^ 
collectively  and  in  the  mass  that  it  is  the 
extent  of  area  over  which  misery  is  spread 
rather  than  the  intensity  of  individual  suf- 
fering or  injustice,  that  is  apt  to  weigh 
most  with  us.  Among  agricultural  labourers 
and  country  servants  strikes  and  unions  are 
things  unheard  of;  these  men  are  from  the 
nature  of  their  education  and  the  force  of  sur- 
rounding circumstances,  practically  debarred 
from  entering  into  or  even  forming  them.  Yet 
It  has  long  been  felt,  not  only  by  the  more 
intelligent  of  country  magistrates  and  solici- 
ton«,  that  the  law  which  relates  to  employers 
and  servants  is,  as  it  actually  stands,  unsound 
in  principle  and  unjust  in  operation.  And 
doubly  unjust  in  this  respect,  that  it  only 
affects  one  half  of  those  with  whom  it  profes- 
ses to  deal,  the  men  comprising  the  other  half 
being  able  by  their  power  and  practice  of  com- 
bination folly  to  defend  themselves.  It  was 
originally  a  piece  of  class  legislation,  always 
an  objectionable  thing,  and  has  been  suffered 
so  to  remain  principally  through  an  ind<ilAnce 
and  want  of  thought,  but  by  means  of  it  the 
employed  and  employers  do  not  stand  on 
equal  ground.  However  it  may  be  in  large 
towns,  this  is  certainly  the  case  in  the  country, 
as  erery  magistrate's  clerk  is  well  aware.  The 
gricTaince  lies  here.  The  contract  for  service 
between  masters  and  servants  is  a  civil  con- 
tract, and  yet  to  control,  regulate,  and  enforce 
this  contract  very  stringent  penal  statutes  are 
brought  into  operation.  A  glance  at  the 
statutes  in  question  fully  bears  out  this  state- 
ment To  begin  with  that  of  20  Geo.  II.,  c 
19.  By  this  a  servant  in  husbandry  or  handi- 
craftsman being  guilty  of  misconduct  in  serv* 
ice  or  breach  of  contract  is  liable  to  imprison- 
ment for  a  month,  and  also  to  be  corrected, 
Le,  subject  to  corporal  punishment,  from 
which  even  garotters  were  exempt  until  a 
recent  statute.  If  imprisonment  and  the  lash 
are  not  awarded,  the  servant's  wages  may  be 
abated,  or  he  may  be  discharged  from  his  ser- 
vice. The  statute  of  4  Geo.  IV.,  c.  84,  em 
powers  the  justices  on  complaint  of  the  master 
to  punish  the  offending  servant  by  imprison- 
ment for  three  months  with  hard  labour,  or  to 
abate  his  wages  in  toio  or  in  part,  or  to  dis- 
charge him  from  his  service.  During  the 
term  of  imprisonment  the  servant's  wages  are 
of  course  Abated ;  Init  this  doitUe  pani&ment 
does  not  void  the  contract,  for  when  he  is 


released  from  prison  he  is  bound  to  return  and 
complete  his  term.  There  is  no  appeal  against 
conviction  under  either  of  these  statutes,  and 
80  fax  do  the  pains  and  penalties  to  which  the 
employed  are  subject  extend.  But  should  the 
master  be  guilty  of  any  miiiasage  of  his  serv- 
ant all  the  remedy  which  the  latter  can  claim 
is  to  proceed  against  his  master  under  20 
Geo.  II.,  c.  19,  amended  by  81  Gea  II.,  c.  11, 
by  which  the  justices  may  on  oomphunt  dis- 
charge or  release  the  servant  from  his  contract. 
Here  it  Is  plain  that  two  highly  penal  stat- 
utes are  in  force  for  the  protection  of  the 
master  to  enable  him  to  enforce  fulfilment  of 
contract,  while  the  labourer  or  servant  has  no 
such  remedy.  Moreover,  in  inquiries  touch- 
mg  disputes  before  justices,  masters  and  serv- 
ants are  again  on  unequal  terms.  The  master 
or  complainant  can  give  his  own  version  of  the 
terms  of  the  contract,  and  his  own  account  of 
the  non-fulfilment  of  it  The  defendant's 
mouth  is  closed  so  far  as  evidence  is  concerned. 
And  he  has  to  trust  entirely  to  what  he  can 
elicit  by  cross-examination  (a  very  unsatisfac- 
tory proceeding),  and  unless  evidence  can  be 
obtained  to  support  or  justify  the  defendants 
case,  he  stands  helpless  before  the  justices. 
Now  it  must  be  admitted  that  no  other  kind 
of  civil  contracts  is  ruled  by  such  stringent 
and  one-sided  procedures  as  this.  Furtncr, 
although  a  servant  who  leaves  his  service 
before  his  contract  is  ended  is  liable  to  the 
punishments  to  which  we  have  referred,  and 
on  summary  conviction,  yet  a  master  who  dis- 
charges his  servant  wrongfully  is  not  amen- 
able to  the  justices,  and  no  order  for  wiiges 
can  be  made  for  the  unexpired  term ;  all  the 
servant  can  do  is  to  sue  in  the  county  court 
for  damages  bv  breach  of  contract.  It  may 
be  urged  that  the  statutes  in  question  are,  so 
to  speak,  statutes  of  policy,  and  that  the 
requirements  of  trade  and  commerce,  especiatty 
in  agricultural  and  thinly  peopled  districts, 
render  absolutely  necessary  more  stringent 
measures  for  enforcing  the  fulfilment  of  the 
workman's  contract  than  would  be  needibl 
with  regard  to  the  masters.  This  may  be 
admitted  to  a  certain  degree.  The  subject  is 
not  without  difficulties,  of  which,  perhaps,  the 
chief  is  this :  agricultural  servants  are  com- 
monly hired  by  the  year,  firom  Martinmas  to 
Martinmas,  and  it  is  alleged  that  during  the 
winter  months,  when  days  are  short  and  work 
light  and  scaroe,  the  men  would  stay  by  their 
masters,  but  that  just  before  harvest  time, 
when  these  conditions  are  reversed  and  wages 
are  doubled,  the  men  would  abscond  and  hire 
themselves  elsewhere  for  harvest  work,  and 
the  master  would  be  left  without  hands  unless 
he  consented  to  raise  the  original  wages  agreed 
on  by  both  parties.  Bnt  this  objection  loses 
much  force  when  we  rememfoer  that  the  mas- 
ter has  even  in  such  cases  a  verv  strong  hold . 
over  his  servant,  because,  in  a  large  majority 
of  instances,  the  wages  are  not  paid  until  the 
completion  of  the  term ;  and  should  the  serv- 
ant wiUblly  absoond,  he  would  certainly  be 
unable  to  recover  any  portkn  of  the  money 
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which  he  had  already  earned.  But  even  in 
the  case  of  monthly  or  weekly  payments  of 
wages,  the  habits  and  tendencies  of  agricul- 
tural labourers  are  such  as  to  make  it  easy  to 
trace  these  men.  They  have  either  fathers 
and  mothers,  or  wives,  families,  or  sweethearts. 
They  almost  always  work  round  in  districts, 
are  in  fact  localized,  and  are  sure  to  reappear 
sooner  or  later  near  their  own  neighbourhood 
and  belongings.  But  supposing  a  man  with- 
out incumbrances  were  to  abscond  entirely, 
leaving  his  contract  unfulfilled,  it  would  be  at 
least  as  easy  to  follow  him  with  a  summons  to 
appear  before  a  civil  tribunal,  which  he  would 
disregard  at  his  peril,  as  with  a  warrant  on  a 
criminal  charge.  It  would  not  be  difficult  to 
make  such  an  alteration  as  to  secure  a  more 
equal  justice  to  both  parties  affected  by  this 
law.  Some  civil  process  might  be  devised  to 
enable  the  master  to  obtain  from  his  default- 
ing workman  compensation  for  loss  sustaii^ed 
by  the  servant^s  wilful  de&ult,  with  full  pow- 
er to  the  court  taking  cognizance  of  the  mat- 
ter to  secure  the  payment  of  such  compensa- 
tion, by  compelling  security  to  be  given,  or  by 
awarding  imprisonment  if  the  damages  ordered 
are  not  paid  immediately  on  the  sentence  of 
the  court  being  pronounced.  Power  might 
also  advisably  be  conferred  on  the  same  juris-  i 
diction  for  enforcing  the  fulfilment  of  the  origi- 
nal contract  It  is  not  creditable  to  us  as  a 
nation  that  we  should  continue  to  retain  a 
statute  by  which  a  harsh  or  arbitrary  master 
with  the  aid  of  an  injudicious  bench  should  be 
able  to  punish  his  servant  for  refusing  or  evad- 
ing the  performance  of  a  civil  contract — first, 
by  imprisonment  for  three  months ;  secondly, 
by  corporal  chastisement  with  the  lash;  thirdly, 
by  fining  him  of  his  wages ;  and  fourthly,  by 
compelling  him  to  fulfil  his  contract  after  hav- 
ing suffered  his  imprisonment,  and  all  this  by 
summary  conviction  and  without  appeal.  To 
amend  this  law  would  be  to  redress  a  substan- 
tial grievance  of  the  working  classes;  the 
alteration  would,  it  is  probable,  be  well  receiv- 
ed, by  the  DubUo,  audit  would  certainly  be 
accepted  with  satisfaction  by  those  in  whose 
hands  the  administration  of  the  law  is  vested, 
and  who  now  find  themselves  compelled,  oilen 
unwillingly,  to  comply  with  nrovisions  of 
unnecessary  severity. — Pall  Mall  Gazette, 


SIMPaCB  CONTBA0T8  &  AFFAIRS 
OF  EVBBY^DAT  IiIFE. 

NQTE8  OF  5EW  PECISIONS  AND  LEADING 
GASES. 

IVSUaAXOI— POUOT    AMD  APPLIOATIOV— COS- 

■TEVonosov. — ^Plaintiff  insured  with  defendants 
$8,400,  of  whiofa  $1,006  was  on  Us  tannery  and 
$500  on  the  machinery  In  it,  on  an  application 
valcdng  the  tannery  and  fiztores  at  $1,000,  which 
was  said  to  be  the  two-thirds  of  the  aotoal  value, 
hat  agre^ng  that  in  case  of  loss  defendants  should 
OAly  be  liable  as  if  th«y  had  Insured  two-thirds 


of  the  actual  cash  value,  anything  in  the  policy 
or  application  notwithstanding.  The  ^pplieatioa 
was  referred  to  in  the  policy  as  fmrming  part  of 
it,  and  stated  the  promise  to  be  to  pay  all  Iosms 
or  damage  not  exceeding  the  said  sum  of  $3,400. 
The  sidd  losses  or  damage  to  be  estimated  aeeord- 
ing  to  the  true  and  actual  valne  of  the  property 
at  the  time  the  same  should  happen.  The  boild- 
ing  and  machinery  having  been  destroyed  bj  fire* 
the  jury  found  the  total  eash  value  of  the  fonner 
to  be  $1,050,  and  of  the  latter  $750. 

ffeld,  that  the  plaintiff  was  eDtitle<i  to  reeoTer. 
on^  two-thirds  of  these  sums. —  WilUafuon,  t, 
The  Oore  Dutriet  Mutual  Fire  fuauranee  Company. 
26  a.  C.  Q.  B.  145. 


IsflUBABLi  Intsrbst — ^C.  S.  U.  G.  OR.  9S,  BtC 
58. — Plaintiffs  insured  with  defendants  a  house 
in  his  posseasion,  whiob  he  had  purchased,  witk 
the  land  on  which  it  stood,  as  part  of  lot  A.,  bo^ 
which  was  afterwards  found  to  be  upon  the  ad- 
joining lot,  B.,  baviog  been  bailt  there  in  ooose- 
quence  of  an  anskilfol  sarrey.  The  house  haT'mg 
been  burned,  it  waa  objected  that  having  no  title 
to  the  land  he  had  no  insurable  interest;  bot 

Held,  otherwise,  for  under  C.  S.  U.  C,  ch.  93, 
see.  68,  he  had  a  right  either  to  the  value  of  his 
improvements  or  to  purchase  at  the  value  of  the 
land. 

Qwsre,  whether  an  insurance  compaoj  vith 
whom  the  actual  owner  of  a  house,  without  fraud 
or  wilfhl  misrepresentation,  effects  an  insuraoee 
thereon,  can  set  up  the  legal  title  of  a  stranger 
to  the  land  on  which  the  house  stands,  as  a  de- 
fence against  the  claim  of  the  assured. — Stertn- 
ton  V.  The  London  and  LaneoMhire  Fire  Inturanct 
Compmy,  26  U.  C.  Q   B.  148. 


RaiLWAYs  — lo  actions  by  passengers  for  per* 
Bonal  injuries  suHtatned  by  them,  in  consequence 
of  the  negUgeace  of  the  passeoger*carrier,  i  lain- 
tiffs  are  entitled  to  recover  pecuniary  eompeoM- 
tton  for  pain  suffered ;  and  juries  in  assessing 
damages,  may  consider  that  as  an  clement. 

On  the  question.  What  damas^es  shouid  be 
given  for  physical  pain  suffered  T  the  instruetioo 
to  the  Jury  that  they  must  exercise  their  ovo 
discretion,  governed  by  their  sense  of  justice  «Dd 
right,  taking  care  not  to  indulge  in  their  imtgi- 
■nation  or  sympathies,  so  as  to  be  led  into  ao 
unjust  or.  oppressive  assessment,  was  entirelj 
proper.  ^PeiiJiiylvajua  Railway  Co.  v.  AUen  — 
PUUburgh  (U.  8.)  Legal  Journal,  Jan.  21,  1867. 

It  is  no  defence  to  an  notion  by  a  passenger 
against  a  carrier  to  recover  damages  for  an  liyory 
sustained  through  ths  carrier's  negligence,  that 
the  negligence  or  trespass  of  a  third  party  ood- 
tributsd  to  the  iiO  vy,  although  sneh  third  party 
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Mted  entirely  independentlj  of  the  carrier. — 
Eaten  T.  Bo8.  J*  Low.  Railway  Co.,  11  Allen, 
U.  S.,  600. 

Where  a  railway  paeaeoger,  on  arrtfing  at  hie 
place  of  destination,  takes  his  baggage  into  his 
own  exelosave  possession  and  control,  bnt  after- 
wArds,  for  his  own  cooTenience,  hands  it  to  the 
bnggage-master  at  the  dep6t  to  be  kept  an  til  sent 
for»  the  company  is  not  liable  for  the  baggage  as 
a  common  oarrier,  bat  is  liable  only  for  gross 
oegUgence,  tbe  bailment  being  grataitous.  — 
Minor  ▼.  Tfu  Chi.  ^  N.  W,  RaUway,  19  Wis., 
U.  S  .  40, 

The  condactor  of  a  street  railway  car  may 
eieiade  or  expel  therefrom  a  person  whose  con- 
J  act  or  condition,  by  reason  of  intoxication  or 
otherwise,  is  such  aa  to  render  acts  of  impro- 
priety, radeness,  indeeenoy  or  distnrbance,  either 
iaetitable  or  probable,  althoagh  he  has  not  com- 
mitted any  act  of  offence  or  annoyance.—  Vinton 
f.  JTMlaex  R,  R.  Co.,  11  Allen,  U.  S.,  804. 


PaixciPAL  AMD  AasNT. — An  agent*s  authority 
to  collect  money  for  his  principal,  is  not  refoked 
by  the  mere  appointment  of  another  agent  with 
like  aathority ;  and  a  payment  by  the  debtor  to 
the  first  agent,  although  after  receifing  notice  of 
the  appointment  of  tbe  second,  will  discharge 
tbe  debt,  if  there  is  no  other  CTidenoe  of  a  revo- 
cation of  the  fSr.<«t  agent's  aathority  — Dotal  v. 
<?MtW/y,  11  Allen.  U.  S  ,  208. 


Ught — Priscbiption — Sfkoial  user  —  PUE- 
posBs  or  TRADE  — The  plaiotiffi,  who  had  occa- 
pietj  their  business  premises  in  Crown-ooart,  Old 
Uroad-street,  London,  as  silk  merchants,  for 
aboQt  fourteen  years,  sought  to  restrain  the 
defendants  from  raising  their  house  in  the  same 
court  to  a  greater  height  than  would  permit  of 
the  free  access  of  light  to  a  window  in  tbe  plain- 
:ifft)*  premises  in  the  same  degree  as  the  plaintiffs 
hal  theretofore  enjoyed  it.  The  defendants* 
baildiog  was  completed  before  the  hearing  of  the 
cause.  The  plaintiffs  had  used  the  room  with 
tbe  window  in  question,  which  faced  to  the  west, 
M  «  Bample  room,  and  they  maintained  that,  an 
«TeQ  light  being  necessary  for  tbe  purpose  of 
inspeotiog  samples  of  raw  silk,  the  effect  of  the 
new  building  was,  before  mid -day,  to  diminish 
tbeir  light,  and,  in  tbe  afternoon,  to  cast  upon 
their  window  an  increased  and  reflected  light, 
vbtch  was  nncTen,  and  unfit  for  the  purposes  of 
tbeir  trade. 

Ihld^  first,  that,  assuming  the  room  in  question 
to  hare  been  Udcd  for  any  purpose  requiring  an 
ordinary  amount  of  light,  the  plaintiffd  had  failed 
to  esttbli'h  a  case  for  the  interference  of  tbe 
court;  and,  secondly,  upon  the  question  whether 


they  were  entitled  to  an  injunction  on  account  of 
the  particular  kind  of  light  which  tbey  required 
for  the  special  purposes  of  their  trade,  the  plain- 
tiffs had  no  ease,  inasmuch  as  they  had  not 
proTed  an  open  and  uninterrupted  enjoyment  of 
their  special  user  of  light  ^or  a  period  of  twenty 
years. — iajj/rancAi  v.  Maeketuie,  16  L  T.X.S.  114. 


NiaLiamoi— HiOHWAT— SiwBRAas  woxtKa— 
CoNTRAOTOR. — A  coutractor  under  tbe  Metropo- 
litan Board  of  Works  haTiog  oompleted  a  sewer 
beneath  a  public  highway,  and  filled  up  the 
excaTation  in  a  reasonably  proper  manner,  a 
subsidence  of  the  road  took  place  two  or  three 
months  afterwards,  and  caused  a  hole,  into  which 
the  plaintiff's  horse  and  cart  ran  In  the  night 
time,  and  suffered  damage. 

Held,  that  the  contractor  was  not  liable  for  the 
damRge. —J^yams  T.  Winter,  16  L.  T.  N.  S.  U8. 

UFPEB  CANADA  BEFOBT8. 

QUEEN'S  BENCH. 


(tUpcrted  by  0.  BosxHSOw,  Eiq ,  Q.  0.,  Btporter  to  the  Cbmi.) 

KxaOHORR  AXD  THR  CORPORATIOR  OV  TBI  CiTT 
or  KlKOSTON. 

By-Law— Mdr1uU-<f.  S.  U.  a  eh.  U,  me,  SM-^Mdovtt  mU 
enttOei  i»  any  oourt-'VerijipaMen  qf  hy4aw. 

A  b  j-law  prohibiting  any  pertoo  bringing  produce,  artldet, 
oommoditiM  or  tblngi  to  a  dtr  market,  from  wlllog  or 
off«rtng  th«  aun*  fsr  talo  trltUa  the  etty  Itmlte,  on  their 
waj  to  market,  or  vithoot  haTlng  pakl  market  toll,  and 
before  oBaring  rach  things  for  eale  in  the  market— £&U, 
Illegal,  and  qoasbed,  aa  bejond  the  power  of  the  eorpo- 
ntloQ. 

An  affldavit  in  tniiport  of  the  motton,  sot  entitled  in  any 
court,  but  flwom  before  a  oommlestoDer  etyllng  himself 
**  A  Oommialoner  in  B.  R.  and  0.  P.,"  Ac.  Hdd,  eufflelent. 

Tbe  copy  of  the  by4aw  filed  was  under  the  eealof  the  muol- 
clpality,  andiwom  to  hare  been  raeeiTed  from  the  clerk, 
and  oppoaite  the  seal  was  the  elgnatnre  **  If .  Flaniipin , 
Ctty  Clerk,"  with  the  wordi,  **  A  trne  copy,"  abore.  Hfldf 
•offldeotly  rerlfled. 

Bdd,  alao,  that  on  the  aiBdaTlts,  sUted  below,  itanfllciently 
appeared  that  tbe  ^pUeant  was  a  teeideat  of  tbe  city  of 
Kingston. 

[M.  T.,  1866] 

Adam  Crookt,  Q.  C,  obtained  a  rule  calling  qq 
the  corporation  of  the  city  of  Kingston  to  sbew. 
cause  why  section  48  of  their  by-law,  passed  or 
the  21  St  of  June,  1864,  entitled  A  By-law  to 
regulate  tbe  public  Market  of  the  City  of  King- 
ston, should  not  be  quashed  with  costs,  on  the 
following  grounds:  1.  That  such  section  is  in 
excess  of  any  authority  conferred  by  law  on  said 
corporation.  2.  It  is  not  within  the  powers  con- 
ferred on  sach  corporaUon  by  the  8th  sub-sec.  of 
section  294,  of  ch.  64  Consol.  Stat  U.  C,  or  any 
other  clause  or  sab-seotion  of  that  act  3.  Be- 
cause it  assumes  to  order  that  all  produce,  arti- 
cles, commodities,  and  things  brought  to  the 
market  for  sale,  must,  before  being  sold,  be 
offered  for  sale  at  the  proper  market  place  And 
lastly,  because  it  assumes  that  market  toll  must 
be  paid  on  articles,  commodities  or  things,  before 
they  are  offered  for  sale  in  any  of  the  public 
streets,  houses,  or  within  the  limits  of  tho  city. 
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Od  the  application  be  filed  an  affidaTit  of  the 
applicant,  who  was  styled  in  it  as  **  of  the  oitj 
of  Kingston,  in  the  county  of  Prontenac,  Esquire," 
and  the  first  paragraph  stated  that  he  was  "  a 
resident  in  the  city  of  Kingston,"  and  that  he 
obtained  the  by-law  attached  to  his  affidaTit  from 
Michael  Flanagan,  the  city  clerk  of  the  said  oity 
of  Kingston,  and  that  the  seal  affixed  thereto 
was  the  seal  of  such  corporation  of  Kinsgton. 
The  affidaTit  was  sworn  before  0.  F.  Gildersleeve, 
**at  the  city  of  Kingston,  in  the  county  of  Fron- 
tenac,"  who  styled  himself  in  the  jurat  '*a  Com- 
missioner in  B.  R.  and  C  P.,  &c.,  for  the  said 
county."  The  by-law  at  the  end  was  signed, 
**M.  Flanagan,  City  Clerk,"  and  opposite  the 
name  was  the  seal  of  the  corporation,  and  above 
the  signature  of  the  clerk  the  words  **  A  true 
copy." 

The  48th  section  of  the  by-law  was:  "That 
the  farmers  or  any  other  persons  bringing  pro* 
doce,  articles,  commodities,  or  things,  for  sale 
to  this  market,  if  found  or  detected  selling,  or 
offering  for  sale  the  same,  or  any  part  thereof, 
on  any  of  the  publlo  streets,  lanes,  or  within  the 
city  limits,  to  butchers,  hucksters.  Tenders,  or 
other  persons,  on  their  way  to  the  market,  or 
without  hafing  paid  market  toll,  and  before  first 
offering  said  articles,  commodities,  or  thin^,  for 
sale  at  the  proper  market  place,  shall  be  deemed 
guilty  of  an  infraotion  of  this  by-law,  and  shall 
be  subject  to  the  penalty  in  such  case  made  and 
proTided  herein."  And  by  the  60th  clause  of  the 
by-law,  any  person  guilty  of  an  infraction  of  the 
by-law  was  liable  to  be  fined  not  more  than  $60, 
nor  less  than  60  cents,  and  costs,  to  be  IcTied, 
&o.,  and  in  default  of  payment  to  imprisonment 
for  not  more  than  twenty-one  days. 

Read,  Q.C.,  shewed  cause,  and  took  seyeral 
preliminary  objections.  1.  That  the  affidarit 
filed  was  not  entiUed  in  this  court,  and  that  the 
jurat  did  not  shew  it  was  sworn  before  a  commis- 
sioner of  this  court.  2.  That  the  copy  of  the  by- 
law was  not  duly  certified,  the  words  **  A  true 
-  copy"  being  insufficient,  without  some  form  of 
certificate.  8.  That  it  did  not  appear  from  the 
affidavit  that  the  applicant  was  a^resident  of  the 
city  of  Kingston.  He  cited  Hirons  and  the  Mum- 
dpal  Council  of  Amherstburffh,  1 1  U.  C  Q  B.  468 ; 
Babeoek  and  the  Municipal  CouneA  of  Bedford^ 
8  U.  C.  C.  P.  627 ;  Bogart  ▼.  The  Towi  Council 
of  Belleville,  6  U.  C.  C.  P.  427;  Bodgaon  nnd  the 
Municipal  Council  of  York  and  Peel,  18  U.  C. 
Q.  B.  268;  Othwrn  v.  Tatum,  1  B.  A  P.  271  ; 
FtMher  ▼.  The  Municipal  Council  of  Vaughan,  10 
U.  C.  Q.  B.  492 ;  Bakers  The  Municipal  Council 
of  Parte,  10  U.  C.  Q.  B.  621. 

Crookif  Q.  C.,  supported  the  rule  citing  Lush's 
Practice,  875  ;  Peree  ▼.  Brovmtng,  1  M.  &  W. 
362;  White  ▼.  Irving,  2  M.  &  W.  127;  PSrazer 
and  the  Municipal  CouncU  of  Stormont,  10  U.  C. 
Q.  B.  286 ;  Orierton  and  the  Municipal  Council  of 
Ontario,  9  U.  C.  Q.  B.  628 ;  Scarlett  and  the  Cor- 
poration of  York,  14  U.  C.  C.  P.  161. 

MoKRisoir,  J.,  dellTered  the  judgment  of  the 
Conrt. 

As  to  the  preliminary  objections,  the  cases  of 
F^aier  and  the  Municipal  Council  of  Stormont  (10 
U.  C.  Q.  B.  286).  and  Murphy  t.  Boulton  (S  U.  C. 
Q.  B.  177),  dispose  of  the  first. 

As  to  the  second,  it  is  sworn  that  the  printed 
copy  of  the  by-law  filed  was  receiveU  from  the 
clerk  of  the  corporation.     Attached  to  it  at  the 


end  is  the  seal  of  the  municipality,  which  is  also 
sworn  to,  and  opposite  to  it  is  placed  the  signa- 
ture of  the  city  clerk,  and  his  titie  of  office,  with 
the  words,  **  A  true  copy."  We  think  it  is  soffi- 
ciently  Terified,  and,  as  said  by  Sir  John  Robin- 
son in  FUkerv.  The  Municipal  Council  of  Vaugkon, 
10  U.  C.  Q  B.  496 ;  ••  If  this  were  not  n  trne  copy 
of  the  by-law,  that  could  easily  be  shewn  on  tbe 
other  side." 

With  respect  to  the  third  objection,  it  app«an 
to  us  that  the  statement  in  the  affidavit  that  the 
applicant  is  a  resident  of  Kingston,  coupled  with 
the  previous  statement  that  he  is  of  the  city  of 
Kingston,  in  the  county  of  Frontenao,  is  qaite 
sufficient. 

Then  as  to  the  main  question,  we  can  hare  do 
doubt  that  the  corporation  has  exceeded  tbe 
powers  given  by  the  Municipal  Institntioas  Aet, 
in  passing  the  48th  section  of  this  by-law.  la  Fen- 
nell  and  the  Corporation  of  Ouelph,  24  U.  C  Q  B. 
241,  which  was  not  referred  to  in  the  argameat, 
this  conrt  quashed  so  mnoh  of  a  by4aw  as  re- 
strained the  sale  of  meat,  fish,  poultry,  eggs,  &e , 
within  the  town  of  Guelph,  at  any  place  but  tbe 
public  market,  without  first  having  paid  the 
market  fee  thereon ;  and  also  because  it  prohibit- 
ed the  sale  of  poultry,  eggs,  cheese,  ^o ,  withie 
the  municipality  at  any  other  place  but  in  the 
market,  no  power  being  given  to  regulate  tbe 
place  of  sale  of  snob  articles. 

The  by-law  now  before  ns  makes  no  distinction. 
It  subjects  to  a  penalty  any  person  whateTer 
selling  or  offering  for  sale  to  any  other  person 
any  produce,  articles,  commodities  or  things, 
within  tbe  city  limits,  without  having  paid  mar- 
ket toll,  or  before  first  offering  them  for  sale  at 
the  proper  market-place. 

That  part  of  sec.  294  of  tbe  Municipal  Act 
which  relates  to  markets,  and  under  tbe  provi- 
sions of  which  this  corporation  has  assumed  to 
aot,  gires  by  the  8th  sub-section  power  for  pre- 
venting or  regulating  the  sale  uf  certain  specified 
articles  by  retail  in  the  public  streets,  and  by  the 
10th  sob-section  power  for  regulating  the  place 
and  manner  of  selling  and  weighing  other  speci- 
fied articles,  and  by  the  9ch  anb-section  for  pre- 
Tenting  or  regulating  the  buying  and  selling  of 
articles  or  animals  exposed  for  sale  or  marketed 
in  the  open  air. 

The  statute  gives  no  authority  for  the  pa^sin^r 
of  a  by-law  of  so  wide  and  general  a  character 
as  tbe  one  now  in  question,  or  containing  eaeb 
conditions  as  it  does.  The  provisions  of  tbe 
statute  are  t'pecifio  and  limited,  and  the  bj-iaw 
should  be  restricted  in  its  operation  to  tbe  per- 
poses  and  articles  mentioned  in  the  differeot  sub- 
sections, and  by  doing  so  the  very  proper  object 
tbe  municipality  had  in  tIcw  would  have  been 
effected. 

As  it  is,  they  have  exceeded  their  powers,  and 
the  by-laW  most  be  quashe«l  with  costs. 

Rule  absolQte. 


RxoiHA  y.  EsKOvnn. 


5, 


Attempting  to  oommU  a  fdony^ Aiding  ntcA  attanp^27-2S 
wvi ,  c  iii|  e*  w% 

Tbe  priioiaer  was  oonTf eted  of  nnlawf  all7  attempting  to  it««l 
tbe  Koo«lt  of  one  J.  O.  It  appeared  tbat  he  had  gone  oat 
with  one  A.  to  Oookaraie.  and  •zamlood  J.  &.*•  atora.  «itb 
a  Tiew  of  robbing  it,  and  hat  aftarwarda  A.  and  thrM 
otbcrs.  bavinir  arranged  the  achMBe  wfth  tba  prtooner, 
started  ttom  Toronto,  and  made  the  attempt,  but  wn* 
distnrbed  after  one  had  got  Into  the  store  throogh  a  panel 


April,  1867.] 


LOCAL  OOUBTS'  A<  MUNICIPAL  GAZETTE. 


[Vol.  IIL— 56 


Ukan  oat  b j  ttiam.    Prlaoner  nw  them  off  fnun  Toronto^ 
Imt  dtd  not  go  blmsetf. 
BM,  that  u  tlMMO  Mtoally  tngmced  www  ffnllty  of  tho 
v,  widiara7-28  Tie.  ch.  19,  Me. 


jittempt  to  fltetl,  tho  priaoov,  i 
9,  was  pioperljr  oonrkted. 


[IL  T^  18M.J 


CbUIIXAI.  CaIB  BSIBETSD. 

The  prifoner  wm  indieted,  for  thai  he,  on,  &o., 
et,  &c.,  together  with  three  other  pereona  named, 
did  anUwfallj  attempt  the  money,  goods  end 
ehftttela  of  one  J.  G.,  then  In  the  store  of  the 
said  J.  G.,  felonionsly  to  steal,  take,  and  earry 
away. 

At  the  trial  at  Toronto,  before  John  Wilson,  J., 
erideneewas  giren  by  an  aeoompUee  that  the 
prisoner  went  with  him  to  Cooksrille  to  see  a 
store :  that  the  prisoner  went  la  to  buy  some- 
thing, to  see  bow  it  oonid  be  got  Into ;  after  he 
came  oat  he  told  witness  there  woald  be  no  trou- 
ble in  getting  in,  and  that  it  would  pay,  that  all 
the  tools  required  were  a  bit  and  a  Jemmy,  and 
told  witness  where  they  oould  be  proonred :  that 
they  disoQSsed  the  matter  soToral  times,  and 
arranged  for  a  day  to  go  Arom  Toronto  to  Cooks- 
▼ille,  and  the  means  of  conToyanee,  fto :  that  the 
witness  and  three  eompaaions  started  fh>m  To- 
ronto in  a  boggy  some  days  after;  prisoner  saw 
them  off,  but  did  not  aeeompany  them.  The 
others  went  ont,  and  at  night  made  the  attempt, 
taking  ont  a  panel  of  the  door ;  one  got  in  and 
took  down  the  bars.  It  seemed  the  attaek  was 
expected,  and  as  witness  was  striking  a  light  a 
shot  was  fired  from  the  inside,  and  they  all  ran 
off,  and  were  arrested  next  day  in  Tot  onto.  The 
subject  of  robbing  a  store  in  Cooksrille  was  dis- 
cussed between  them  before  this  night; 

Witnesses  were  called  for  the  defence,  who 
admitted  being  eonoerued  In  and  having  been 
conricted  of  this  attempt. 

R,  A.  HarrUon,  for  the  prisoner,  objected  that 
an  indictment  would  not  lie  for  eonnselling  a 
felony  unless  a  felony  was  committed  :  that  there 
was  no  CTidenee  to  connect  the  prisoner  with  the 
attempt ;  he  was  an  accessory  only,  and  was  not 
so  charged  here;  that  the  27-28  Vic,  ch.  19, 
sec.  9,  was  not  applicable. 

The  prisoner  was  oon?ieted,  and  the  learned 
judge  reserred  the  question  whether  the  conric- 
tion  could  be  sustained. 

J.  H.  Cameron^  Q  C,  for  the  Crown. 

Robert  A.  Harruon  for  the  prisoner. 

Haoaett,  J.,  delivered  the  judgment  of  the 
court. 

The  act  referred  to  at  the  trial  and  relied  on 
by  the  Crown,  27-27  Vic,  ch.  19,  sec  9,  reads 
thus: 

**  Whosover  shall  aid,  abet,  counsel  or  procure 
the  commission  of  any  misdemeanor,  whether 
the  same  be  a  misdemeanor  at  common  law,  or 
by  virtue  of  any  act,  passed  or  to  be  passed, 
shall  be  liable  to  be  tried,  indicted  and  pnnished 
ss  a  principal  offender." 

The  evidence,  believed  as  it  was  by  the  jury, 
would,  we  think,  warrant  the  charge  that  the 
prisoner  **  aided,  counselled,  and  procured,"  the 
doing  of  the  act  of  attempting  to  steal  the  goods 
of  J.  G.  in  the  store.  Had  the  felony  been  com- 
pleted, sec  2  of  the  same  act  would  have  render- 
ed the  prisoner,  as  an  accessory  before  the  fact, 
liable  to  have  been  indicted  as  a  principal  felon 

We  have  no  doubt  that  there  was  evidence  on 
which  the  jury   oould  properly  convict  those 


actually  engaged  in  effecting,  the  entrance  into 
the  store  with  having  done  so  with  intent  to  steal ; 
and  that  such  attempt,  with  such  intent,  is  a  mis- 
demeanor. The  statute  seems  clear,  that  if  the 
prisoner  was  accessory  before  the  fact  he  could 
be  indicted,  as  he  has  been,  as  if  personally  pre- 
sent. 

No  objection  is  taken  to  the  sufficiency  of  the 
indictment,  as  charging  an  attempt  to  commit  a 
felony. 

Conviction  affirmed. 


ELECTION  CASES. 

(Jbtporleil  6y  Himiv  (yBsmr,  Kso.,  BarritUr-oirLaw  and 
Rfpcrter  in  Practice  Court  and  Chambers.) 

Tbb  QuaiN  ax  asL.  Maok  ts.  Mahhivo. 

JMpiMjmZ  Jet  qf  1807,  fee  IZr^DHquaJiifUiaiion—LauA  of 

OorporaHmi^^D^endcml  having  eUUm  offofnti  QftponUien 

auiffned  b^ort  tUcUon. 
Seetlon  78  of  29, 80  Vic,  cap.  61,  oama  taito  fores  on  the  1st 

JanoAry,  1867. 
«  DiM|QallfleaCion*>  is  not  hteltuled  in  this  act  In  *'  QnaUfi- 

eatSoB." 
Whero  ft  leaae,  which  wae  for  twenty-one  vean,  wee  orlgi- 


DftlW  made  to  ft  third  penon  for  the  benefit  of  the  benefl- 
fldaJ  leasee,  and  afterwards,  daring  the  term,  It  wa« 
anrraadered,  and  a  new  leaae  made  dincUy  to  the  benefl* 
fldal  leaeee  for  the  remaindei  of  the  term,  which  waa  for 
)eaa  than  twenty-one  years,  It  waa  helo  that,  looking  at 
the  real  nattue  of  the  tranaaetkm,  the  Imee  waa  not 
diaquallfied  from  being  a  member  of  the  Oorporation. 
A  claim  bv  the  defendant  agalnat  the  Corporation,  bon&JLcU 
aMigned  to  a  third  party,  before  the  election,  does  not 
dlsqoalUy. 

[Oom.  Law  Cbambera,  Mareh  16, 1867.] 

tT.  A.  Boyd  obtained  a  writ  In  the  nature  of  a 
gwnoarranto  on  the  1st  February  last,  on  the  rela- 
tion of  William  Mack,  calling  upon  the  defendant, 
Alexander  Manning,  to  ehew  by  what  authority 
he  claimed  to  exercise  and  enjoy  the  office  of 
alderman  of  the  ward  of  St.  Lawrence,  in  the  city 
of  Toronto ;  the  relator  complaining  that  the  de- 
fendant was  disqualified  to  be  elected  at  the  elec- 
tion held  in  January  last. 

The  grounds  alleged  against  Mr.  Manning 
were :  Ist.  That  at  the  time  of  the  said  election 
he  was  a  lessee  of  the  Corporation  of  the  city  of 
Toronto  for  a  term  of  17  years,  and  for  another 
term  of  21  years,  in  certain  leases  of  premises 
belonging  to  the  said  city.  2.  That  said  Man- 
ning, at  such  time,  had  a  cl^m  against  such  Cor- 
poration for  serTices  rendered  by  him  as  arbitra- 
tor or  valuator  in  their  behalf. 

It  appeared  from  the  affidavits  filed,  that  the 
defendant  was  lessee  of  certain  premises  in  the 
city  of  Toronto,  of  property  belonging  to  the  city, 
under  a  lease  dated  26tb  January,  1864,  made 
by  the  Corporation  to  the  defendant  for  a  term 
of  21  years,  at  arenUl  of  $216  17,  payable  half 
yearly. 

It  farther  appeared,  that  the  defendant  was 
also  lessee  of  certain  other  property  of  the  city, 
under  a  lease  dated  the  2nd  April,  1861,  made 
by  the  Corporation  to  the  defendant  This  lease 
was  for  a  term  of  17  years,  from  the  Ist  of 
October  then  last  past  (1860).  This  latter  lease 
recited  that  by  an  indenture  of  lease,  bearing 
date  the  80th  of  January,  1867,  the  Corporation 
leased  unto  Etekiel  F.  Whittemore,  then  deceased, 
the  premises  for  the  term  of  21  years,  at  a  rental 
of  £76';  that  although  the  lease  was  made  to 
Whittemore,  the  defendant  was  the  beneficial 
lessee,  and  took  possession  of  the  premises,  and 
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ttiteiaed  possession  from  the  ezecittion  of  the 
■lease  to  Whittemore,  aod  was  then  in  possession, 
end  that  the^lofendant  paid  the  rents  and  taxes, 
and  expended  Tery  large  sons  in  the  erection  and 
completion  of  sereral  hriok  bnildingv  thereon. 
That  in  the  month  of  December,  1868,  he,  Whit- 
temore, gave  notice  to  the  Corporation  that  the 
defendant,  Manning,  was  the  real  and  beneficial 
owner  of  the  premises,  and  that  he,  Whittemore, 
held  the  lease  from  the  first,  for  and  on  aoooimt 
of  the  defendant.  Mid  that  he  was  desirous  of 
assigning  the  lease  to  defendant,  and  that  he, 
Whittemore,  instmcted  the  solicitor  for  the  oitj 
to  prepare  an  assignment  of  the  lease  to  the  de- 
fendant ;  that  the  assignment  was  endorsed  on 
the  lease  and  ready  for  execution,  bat  that  Whit- 
temore suddenly  died  without  execntiog  it.  It 
further  recited,  that  the  defendant  requested  the 
olty  to  execate  to  him  a  new  lease  of  the  premises, 
as  the  beneficial  owner  thereof,  which  the  Corpo- 
ration were  williog  to  do,  provided  they  did  not 
incur  any  liability  to  the  defendant  as  against 
the  estate  of  Whittemore,  and  that  defenda»t 
covenanted  and  agreed  to  indemnify  the  Corpo- 
ration against  any  claim  of  Whittemore*s  estate, 
in  consequence  of  their  executing  the  lease  to 
defendant.  The  lease,  as  already  stated,  was  for 
17  years,  from  the  let  October,  I860,  being  the 
unexpired  term  of  the  21  years  granted  by  the 
recited  lease  to  Whittemore ;  it  contained  the 
same  eovenants  for  renewals  for  farther  terms  of 
21  years,  and  the  other  usual  covenants  in  leases 
of  that  nature. 

It  further  appeared  from  the  aflSdavit  of  Mr. 
Gamble,  the  solicitor  of  the  city  at  the  time  tb«8e 
leases  were  made,  that  Whittemore  was  merely 
a  trustee  for  Manning,  and  he  corroborated  the 
recitals  mentioned  in  the  second  lease,  that  after 
the  death  of  Whittemore,  he  drew  the  lease  for 
17  years,  which  he  stated  was  only  intended  to 
confirm  to  Manning  the  term  of  21  years,  and 
rights  ef  renewals. 

Mr.  Manning  swore  that  the  lease  to  Whitte- 
more was  made  to  Whittemore  for  his,  the  defen- 
dant's benefit,  and  that  he  was,  from  the  first, 
the  beneficial  lessee  for  the  term  of  21  years, 
and  that  the  lease  to  himself  was  made  under 
the  circumstances  therein  recited. 

Mobi,  A.  Harruon  shewed  cause. 

The  relator  is  not  qualified  as  such.  He  qnali- 
fies  on  an  Orange  hall,  of  which  he  is  merely 
care-taker  and  not  a  tenant,  having  such  inte- 
rest as  would  entitle  him  to  vote,  and  the  lo€iu 
itandi  of  the  relator  may  be  questioned  in  quo 
ivarrantB  proceedings:  Regina  ezrel.  Shaw  v.  Mc- 
Kenzie,  2  U.  C.  Cham.  Rep.  86,  44 ;  Con.  8tat. 
U.  C,  ch.  64,  ss.  76,  76. 

As  to  the  first  objection.  The  lease  for  17 
years  is  in  substance  and  effect  a  lease  for  21 
years,  and  therefore  within  the  spirit  and  inten- 
tion of  the  act. 

Under  the  late  act  the  Corporation  lessees  were 
disqualified,  but  nnder  the  act  of  last  session  this 
disqualification,  so  far  as  relates  to  leases  for 
21  years  and  upwardlB,  is  removed. 

Seo.  78  is  in  force.  <*  Qualification*'  and  "  Dis- 
qunlificAtion"  are  nnder  separate  and  distinct 
heads,  and  the  clause  of  the  act  postponing  the 
clause  as  to  qualification  does  not  affect  that  as 
to  disqualification. 

As  to  the  third  objection,  Manning  before  the 
election  assigned  the  amount  doe  to  htm  from 


the  Corporation,  and  the  Corporation  accepted 
it,  he  bad  not  therefore  any  interest  in  the 
amonnt.  and  this  objeetioq  must  fail. 

If  the  construction  of  the  statute  bo  doubcfid, 
the  sitting  member  should  not  be  unseated: 
Mtffina  ex  rei.  Ckambera  v.  AUiaon,  1  U.  C.  L.  J. 
N.  8.  244;  Mtgma  ex  rel.  Ford  v.  Cottmghan, 
lb,  214. 

J  A,  Boyd,  for  the  relator. 

Seo.  78  of  the  Mnnicipal  Act  of  Ust  seaeioa 
will  not  oomo  into  force  until  the  1st  day  of 
September,  1867.  That  clause  is  headed,  ''Dit- 
qualifieation,"  and  enacts,  that  certain  persons 
holding  certain  ofl&oial  positions,  &o.,  and  that 
no  person  having  by  himself  or  his  partner  a& 
interest  in  any  oontraol,  with  or  on  behalf  of  the 
Corporation,  shall  be  qualified  to  be  a  member 
of  the  Council  of  any  Munimpal  Corporation ; 
**  ProMed  alwajftf  that  no  perwon  shall  be  held  to 
be  disqualified,  ^c,  ^  hawing  a  lease  of  21  yeau 
or  upwards,  of  any  property  from  tho  Corporation, 
but  any  such  lease  holder  shall  not  vote  in  tU 
Corporation  on  any  question  affeetiny  any  Uoh 
from  ihs  Corporation^* 

This  latter  proviso  is  not  found  in  the  78  sec. 
of  the  Municipal  Aet,  22  Vic,  cap.  54,  and  before 
the  pasaing  ef  the  act  of  last  session,  the  defeo- 
dant  would  no  donbt  have  been  disqualified,  and 
if  sec.  73  was  not  i»  foree  since  the  Ist  of  Janu- 
ary last,  he  was  ineligible  as  »  oandidate  at  the 
last  election. 

••  Disqualification"  is  included  in  **qnalificA^ 
tion,"  and  sec.  78  does  not  therefore,  by  eee.  4:27, 
come  into  force  till  next  September. 

If  that  section  is  in  force,  it  only  applies  t» 
leases  for  21  years  and  upwards,  and  the  leafe 
for  17  years  is  not  within  the  proviso,  and  that 
being  the  case,  the  defendant  is  within  the  dis- 
qualifying portion  of  the  clause. 

MoRBisoN,  J. — The  first  point  to  be  determhied 
is,  whether  the  78rd  section  of  the  act  of  1866 
is  in  force,  and  I  am  of  opinion  it  is.  The 
427th  section  of  that  act  (as  amended  bj  ch. 
52  of  the  same  session)  enacts,  "  That  this  net 
shall  take  effect  on  the  1st  of  January,  1867. 
save  and  except  so  much  thereof  as  relate^ 
to  the  nominating  of  candidates  for  municipsl 
offices,  and  the  passing  of  by-laws  for  dividing- 
a  municipality,  or  any  ward  thereof  into  electo- 
ral divisions,  and  appointing  retnrnlBg  officers 
therefor,  which  shall  come  into  effect  ou  the  first 
day  of  November  next ;  and  also,  so  mudt  thereof  a* 
relates  to  the  qualification  of  electors  and  eandidtfet 
shall  not  tnke  effect  till  the  first  day  ef  September, 
1867.  Sections  70, 71  <fe72are  headed  **  Qaalifica- 
tion  of  Mayors  and  Aldermen,"  &c.  Section  TS, 
the  one  in  question,  is  headed,  <' Disqaalifica- 
tion.  ^  I  can  well  understAsd  upon  an  examination 
of  the  old  and  new  municipal  acts  why  the  coming 
into  force  of  the  70,  71  &  72  sees,  was  postponed 
until  the  Ist  September  next,  as  It  appears  that 
in  many  cases  the  qualification  of  candidates  are 
changed,  partly  arising  from  the  new  system  of 
rating,  established  by  the  new  assessment  act  of 
last  session,  to  the  provisions  of  which  act  the 
new  municipal  act  conforms,  and  that  consequent- 
ly the  Legislstnre,  being  aware  that  the  asness- 
mont  rolls  in  existence  on  the  let  of  Jannarj 
last,  and  by  which  the  qualification  of  candidates 
would  be  determined  were  made  up  in  1866 :  tbit 
they  ooold  not  properly  apply  to  the  last  elec- 
tionS)  were  the  whole  of  the  act  to-  take  effect 
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00  tbe  l8t  of  Janoary,  saw  that  it  was  neeea- 
sarj  for  the  working  of  the  new  act,  that  the 
proviBione  relating  to  the  qnaltflcatioii  of  can- 
didates shoald  not  take  effect  nntil  rolls  were 
made  up  under  the  new  mode  of  rating  intro- 
doced  bj  the  acts  of  last  session.  Bat  I  see  no 
like  reason  for  postponing  the  operation  of  the 
78rd  section.  On  the  other  hand,  if  the  Legisla- 
tare  deemed  it  rigb»  that  the  disability  arising 
from  the  previoas  state  of  the  law  shoald  be 
remoT«d,  were  the  words  of  the  section  not  clear 
one  way  or  the  other,  I  woald  lean  in  fsTOor  of 
a  liberal  oonstraction ;  bat  in  my  Judgment  the 
words  of  section  427  leaTe  little  doabt  as  to  the 
intention  and  object  of  the  Legislatnre,  It  being 
limited  in  precise  words  to  so  moch  ss  relates  to 
the  qoalification  of  candidates.  We  find  sections 
specially  headed  "  Qaalifications  of  Candidates," 
10  which  it  does  apply,  bat  section  78  is  headed, 
''Disqaalifieation/'  Interpreting  the  section  lite- 
rally, it  cannot  apply  to  it,  and  I  think  I  am  war- 
noted  in  aasoming  that  it  was  not  the  intention 
of  the  Legislatare  that  it  shoald.  Sach  being 
mj  judgment  on  this  point,  the  next  question  to 
be  determined  is,  whether  the  lease  for  1 7  years 
is  within  the  spirit  and  meaning  of  the  78rd  sec- 
tion, and  I  think  on  this  point  the  defendant  is 
al6o  entitled  to  my  judgment.  In  considering 
iLis  matter,  I  have  to  look  to  the  object  and  pur- 
poses of  the  Legislature  in  adding  the  proriso 
to  eection  78,  which  refers  to  leases  for  81  yeara 
snU  upwards.  I  think  I  may  assume  that  the 
LegisUtare  had  in  Tiew  the  fact,  that  leases  for 
terms  of  21  years,  similar  to  the  one  before  me, 
were  granted  by  corporations  like  the  city  of 
Toronto,  and  that  it  wac  expedient  to  render  the 
htlderfi  of  such  leases  eligible  as  candidates  for 
the  offices  of  aldermen,  &o ,  no  doabt  thinking 
that  the  policy  of  the  law,  which  exclades  con- 
tractors from  corporations,  did  not  apply  to  per- 
80DS  who  like  this  defendant  were  so  much  inte- 
rested in  the  good  goTcrnment  and  welfare  of  the 
municipality.  It  is  quite  clear  from  the  facts 
before  me,  that  the  premises  in  question  were 
originally  leased  for  a  term  of  21  years  to  Whit- 
temure  ;  that  that  gentleman  took  and  held  the 
lense  as  a  trastee  for  the  defendant ;  that  before 
Mr  Whittemore  died  he  was  desirous  of  relieTing 
himself  of  the  trasteeship  by  assigoiog  the  lease 
to  the  defendant,  his  cestui  que  inut,  and  that  he 
took  hteps  towards  that  end,  but  unfortunately 
before  completion,  he,  Whittemore,  died;  that 
under  these  circumstanoes,  the  defendant  applied 
for  and  obtained  the  lease  for  17  years  in  his  own 
name,  being  the  then  nnexpired  term  of  the  21 
years  granted  to  his  trustee,  with  similar  co?e- 
iianu  and  conditions  as  those  contained  in  the 
original  lease,  and  as  Mr.  Qamble  states,  the 
lea^e  for  17  years  was  intended  to  be  a  confirma- 
tion of  the  lease  for  21  years ;  all  these  facU  are 
also  recited  on  the  face  of  the  lease.  Under  such 
circamstances,  it  would  be  hard  to  say  that  this 
defendant  was  not,  in  relation  to  the  matter  in 
queston,  in  reality  a  lessee  of  a  term  for  21  years, 
and  as  such  entitied  to  be  a  person  within  the 
meaning  of  the  proTiso  in  that  behalf  mentioned 
in  section  78. 

With  respect  to  the  second  ground  of  complaint 
namely,  that  the  defendant  had  a  elaim  for  $80 
ftjrainst  the  Corporation  for  serTices  rendered  to  the 
etty  as  an  arbitrator,  it  appears  from  the  affidavit 
of  Mr.  Boyd,  that  by  a  request  of  the  standing 


committee  on  finance,  ftc ,  of  the  Corpo«iition, 
**  the  committ<*e  recommended  payment  of  Mr 
Alexander  Manning^  (the  defendant)  account  of 
thirty  dollars  for  services  as  arbitrator,  in  deter- 
mining the  Talne  of  St.  Andrew's  marlcet  boild- 
iugs,  destroyed  by  fire  in  1860."  This  report  is 
dated  December  14,  1866;  and  he  states  thnt  he 
was  informed  by  the  chsmberlain  that  the  amount 
therein  stated  had  not  been  paid ;  he  farther 
says,  that  on  the  day  of  the  date  of  his  affidavit 
he  saw  an  order  (with  whom  or  where  is  not 
stated),  signed  by  the  defendant,  dated  the  5th 
of  January  la»t,  as  follows: — **  The  Corporation 
of  the  city  of  Toronto  will  pay  to  Mr.  John  Wil- 
son, the  amount  allowed  me  by  finance  committee, 
for  Taluation  of  8t  Andrew's  market,  destroyed 
by  fire."  Mr.  Manning  swears  that  he  performed 
theserTices  mentioned  in  the  report  of  the  finance 
oomraittee,  and  that  he  omitted  to  collect  the 
amount ;  that  on  the  5th  of  January  last  (the 
election  being  held  on  the  7th),  he  assigned 
all  his  interest  in  the  $80,  by  the  order  in  writing 
mentioned  in  Mr.  Boyd's  affidavit,  which  order 
he  states  was  accepted  by  the  city  chamberlain, 
and  that  he.  Manning,  ceased  on  the  5th  day  of 
January  to  have  any  interest  in  the  sum  of 
money  referred  to,  and  that  he  had  no  interest 
whatever  in  it  at  the  time  of  his  election  ;  it  was 
not  suggested  that  the  assignment  or  order  for 
the'  money  was  not  made  in  good  lalth.  The 
defendant's  object  may  have  been  to  divest  him- 
self of  all  interest  (as  he  swears  he  did),  for  the 
purpose  of  avoiding  any  doubt  as  to  his  eligibility 
as  a  candidate,  and  enabling  himself  to  be  electeid 
to  the  office  of  alderman.  If  bond  fide  done,  upon 
the  principle  acted  upon  in  Reg.  ex  rel.  Crozier  t. 
Taylor^  6  U.  G.  L.  J.  60,  althoogh  done  on  tho 
eve  of  the  election.  I  think  there  would  be  no 
valid  objection  to  his  doing  so ;  it  would  indeed 
be  hard  were  it  otherwise.  The  object  and  spirit 
of  the  law  was  to  prevent  persons  being  elected 
members  of  a  corporation  who  had  any  interest 
in  a  contract  with  the  municipality,  because  it 
might  possibly  influence  their  conduct  in  the 
council.  On  the  whole,  my  Judgment  is  in  favour 
of  the  defendant,  as  I  am  of  opinion  no  case  is 
made  oat  for  unseating  him,  and  the  application 
must  be  discharged  with  costs. 

Judgment  for  defendant  with  costs. 


ThB   QvHH   XX  AIL.    PlPDIHOTON  ▼.    RiDDILL. 

Where  a  member  of  the  Oorpotatkm,  being  a  baker,  rapplM 
bread  to  Ailfll  a  gaol  contract  held  hj  anotheff  peraoa  In 
hla  own  name  and  for  hU  own  benefit  the  member  of  the 
Oorporatlon  waa  beld  not  to  be  diaqoaltfled. 

Aa  the  ease  praaented  verj  atrong  preanmpClona  againat 
defendant  in  the  absaooe  of  explanation,  oueta  were  not 
glTen. 

Oral  esamtBatlon  of  partiea  rafbaed. 

[Oom.  Law  Chambett,  liarch  IS,  1867.} 

A  sammons  In  the  nature  of  a  quo  warranto 
was  issued  on  the  18th  February  last,  on  the 
relation  of  Alfred  Piddtngton,  calling  upon  the 
defendant  Riddell  to  shew  by  what  authority  he 
claimed  to  use,  exercise  or  ei^joy  the  office  of 
alderman  for  8t  John^s  Ward  in  the  City  of 
Toronto,  the  relator  complaining  that  the  defen- 
dant was  disqualified  to  be  elected  at  the  election 
held  in  January  last. 

The  ground  alleged  against* Mr.  Riddell  was 
that  at  the  time  of  the  said  election  he  had  by 
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hlinself,  and  by  his  flerraots  and  agent,  a  {Murt- 
ner,  one  Cbarlea  £.  CUukinbroomer,  an  intereat 
in  a  contract  with  tbe  Corporation  of  the  City  of 
Toronto,  and  with  the  Gaol  Committee  appointed 
by  the  Coancil  of  said  Corporation,  which  was 
then  existing  and  nnsettled. 

In  support  of  the  application  the  affidavit  of  one 
Samuel  Reeves  was  filed,  who  swore  that  he  had 
been  in  the  employment  of  the  defendant  as  fore- 
man in  bis  bake-house  from  August,  1864,  until 
some  time  in  March,  1866 ;  that  CUukinbroomer 
above  referred  to  was  also  in  defendants  employ- 
meutas  an  outside  man,  attending  to  the  driving 
of  the  bread  cart,  and  not  as  a  baker ;  and  also  that 
he  kept  the  defendant's  books,  reoeiving  the  same 
wages  as  he,  CUukinbroomer,  told  him  that  de- 
feod^nt  paid  his  bakers ;  that  when  he,  Reeves, 
went  into  defendant's  employment,  the  defendant 
then  supplied  tbe  City  Qaol  with  bread  in  his 
own  name ;  that  before  the  time  when  defendant 
became  a  member  of  the  City  Council  in  tbe  year 
1866,  he  heard  defendant  say,  in  the  beginning 
of  1865,  that  he^wonld  have  to  get  the  gaol  con- 
tract in  another  name,  or  else  he  would  not  be 
able  to  run  for  the  ConncU,  or  words  to  that 
effect ;  and  that  he  heard  him  shortly  after- 
wards say  that  Clinkinbroomer  bad  got  the  con- 
trsot  for  the  supply  of  bread  for  the  gaol ;  and 
that  he  understood  from  the  defendant,  as  well 
as  Clinkinbroomer,  that  the  latter  tendered  for 
the  supply  of  bread  for  the  gaol  from  March, 
1865,  to  March,  1866,  and  that  before  he  left 
defendant's  employment  he  also  heard  from  both 
of  them  that  Clinkinbroomer  tendered  for  and 
obtained  the  contract  for  the  supply  of  bread  to 
the  new  City  Qaol  from  March,  1866,  to  the 
month  of  March  of  this  year.  Reeves  also 
swears  that  it  was  weU  understood  among  all 
defendant's  workmen  that  these  contracts  for 
supply  of  bread  to  the  City  Gaol  were  in  reality 
the  defendant's  contracts,  and  that  during  the 
whole  period  Reeves  was  in  defendant's  employ- 
ment Clinkinbroomer  was  regarded  as  a  fellow 
workman ;  that  all  the  bread  made  during  that 
time,  and  which  was  sent  to  the  gaol,  was  baked 
and  made  in  the  same  manner,  and  by  the  same 
workmen,  as  bread  which  was  sent  to  defendant's 
customers,  and  the  bread  for  the  gaol  was  drawn 
to  the  gaol  by  defendant's  horses  and  bread 
carts,  and  sometimes  driven  by  CliD|inbroomer 
And  at  other  limes  by  other  drivers;  that  no 
difference  or  change  took  place  in  the  manage- 
ment of  defendant's  business  after  the  contracts 
were  made  in  CUnkinbroomer's  name,  he,  defen- 
dant, being  sole  proprietor  thereof. 

There  was  also  an  affidavit  of  Mr.  Boyd  filed, 
vei^ifjing  an  advertisement  for  tenders  issued  by 
the  Board  of  Gaol  Inspectors  asking  for  tenders 
for,  among  other  things,  **  bread  per  loaf,"  dated 
27th  February,  1866;  also  copy  of  a  tender 
signed  by  Clinkinbroomer,  as  follows  : 

Toronto,  March  16,  1866. 
To  the  Board  of  Gaol  Inspectors. 

I  hereby  tender  to  supply  the  Toronto  Gaol 
with  the  best  wheaten  bread  at  9\  cents  per  4  lb. 
loaf,  in  such  shapes  and  forms,  and  at  such  times 
as  the  Governor  of  tbe  Gaol  may  require. 

(Signed)        C.  E.  Climkinbrooiur. 
My  pureties : 

Jan£S  Spbhci, 
Allcn  Bbyan. 


The  Board  of  Jail  Inspectors  ooasisted  of  al- 
dermen and  counciUors  of  the  City  ConncU. 
The  affidavit  of  one  White  was  also  filed,  stating 
that  he  was  well  acquainted  with  defendant  and 
Clinkinbroomer;  that  Riddell  oarried  on  the 
business  of  a  baker  in  the  premises  in  which  be 
lives,  and  has  done  so  for  some  time ;  that  Clink- 
inbroomer has  been  in  his  employment  for  two 
years;  that  when  he  went  to  defendant's  he  hsd 
no  means  of  his  own;  that  his  name  has  not 
appeared  as  owner  of  the  business ;  and  that  ke 
verily  believes  that  Clinkinbroomer  has  no  means 
of  Uvelihood  except  from  his  ocenpation  in  de- 
fendant's business,  and  that  the  biWkd  that  goes 
to  the  gaol  is  delivered  from  the  defendaat's 
carts. 

Robi.  A.  BarriMOH^  for  the  defandaat,  filed 
the  affidavit  of  Clinkinbroomer,  in  which  be 
stated  that  he  had  read  the  affidavits  of  Boyd, 
Piddington,  Reeves,  and  White;  that  tbe  de- 
fendant had  no  interest,  and  never  had  any, 
in  his  contract  in  the  affidavits  mentioned; 
that  he  tendered  for  the  supply  of  bread  re. 
ferred  to  solely  on  his  own  account,  and  for 
his  own  benefit,  and  that  since  his  tender  wu 
accepted  he  had  received  and  still  receives 
all  profits  from  the  contract  for  his  own  use  and 
benefit ;  and  that  he  alone  w^onld  sustain  the  loss, 
if  any,  on  such  contract ;  that  fh>m  time  to  time 
he  buys  bread  from  the  defendant  as  he  would 
firom  any  other  baker ;  and  that  when  he  ba?s 
in  large  quantities  for  the  purposes  of  the  gsol, 
defendant  delivers  it  ftree  of  charge  for  convej- 
ance  ;  and  he  swears  further  that  he  never  tt 
any  time  made  any  statement  to  Beeves  or  to 
any  other  person  at  variance  with  his  sffidavit 

The  affidavit  of  the  defendant  stated  that  he, 
defendant,  had  read  the  affidavits  filed  on  the 
application,  and  that  he  had  no  partner  in  bo»- 
ness;  that  he  had  no  interest,  and  never  bid 
any,  either  by  himself  or  partner,  in  the  eoDtnet 
of  Clinkinbroomer  in  the  affidavit  mentioned : 
that  Clinkinbroomer  tendered  for  the  snpplj  o! 
bread  solely  on  his  own  account  and  for  his  own 
benefit ;  that  the  latter  received  all  the  profits  and 
will  sustain  any  loss  that  may  take  place  ;  tb&t 
he  supplied  bread  to  CUnkiTibroomer  as  he  woald 
to  any  other  customer,  and  delivers  it  free  of 
charge  for  conveyance;  and  he  further  stated 
that  Clinkinbroomer  had  never  been  pud  by  him 
any  wages  whatever  as  mentioned  in  the  affida- 
vit ;  and  that  he  had  never  at  any  time  made  aoj 
statement  to  Reeves  or  other  person  at  variance 
with  his  affidavit 

He  also  filed  affidavits  of  five  persons  io 
the  employment  of  the  defendant  for  the  year 
1865,  four  of  them  bakers  and  one  a  driver. 
and  they  all  severally  swore  that  they  alvsyi 
understood  that  the  defendant  had  no  interest  ia 
tbe  contract  of  Clinkinbroomer  for  the  snppl?  of 
bread  to  the  gaol,  and  never  knew  at  any  time 
either  the  defendant  or  Clinkinbroomer  to  ninke 
any  statement  to  the  contrary;  and  that  th^r 
knew  that  the  defendant  sold  bread  to  Clinkio- 
broom er  as  he  would  to  any  other  -customer,  ind 
when  in  large  quantities  delivered  the  same  free 
of  charge  for  carriage. 

Mr,  Barrwon  contended  that  the  case  must  be 
within  lat  guage  as  well  as  mischief  of  Suiute 
{Barbtr  v.  Wait$,  1  A.  &  B.  514);  and  that  tbe 
word  interest  used  in  the  Statute  means  /«y<i^ 
interest,  not  merely  a  eub-eonlraU,     Reg.  ez  rd- 
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Bugg  T.  SmUh,  1  U.  C.  L.  J.,  N.  S.  129.     He 
dlstingnisbed  this   Aot  from   8   Geo.  IV.,   oh. 
126,  8.  125,  and  eited  Towtey  t.  WhUe^  6  B.  <b  C. 
125,  and  Barber  t,  Waite,  ante. 
J.  A.  Boydy  oontra. 

MoBSisov,  J. — UpOD  a  earefal  examiDatlon  of 
the  affidavits  filed  on  both  sides,  I  am  of  opinion 
that  all  the  material  facts  and  circumstances 
relied  upon  bj  the  relator  as  raising  the  pre- 
auraption  that  the  defendant  used  the  name  of 
Clinkinbroomer  as  a  cloak  or  oontriTanoe  to 
eonceal  the  fact  that  be,  the  defendant,  was  the 
real  contractor,  or  thkt  he  was  a  partner  with 
Clinkinbroomer  for  proTiding  the  gaol  with  bread, 
are  substantially  met  bj  the  affidavits  filed  on 
the  part  of  the  defendant.  The  circnmstances 
upon  which  the  relator's  case  rest,  standing 
alone,  are  exceedingly  strong  against  the  defen- 
dant, and,  unexplained  or  unaccounted  for,  are 
well  calculated  to  give  rise  to  the  gravest  sns- 
pioiona.  I  refer  mora  particularly  to  the  fact, 
that  previous  to  the  defendant  becoming  a  mem- 
ber of  the  City  Council,  he  had  the  contract  for 
supplying  the  gaol;  that  after  being  elected  a 
member  of  the  corporation,  when  tenders  for  the 
contract  in  question  were  again  advertised  for, 
Clinkinbroomer,  who  at  the  time  was  in  his 
employment  as  stated,  tendered  and  obtained  the 
contract,  and  that  the  defendant  supplied  Clin- 
kinbroomer with  bread  from  his  bakery  to  carry 
out  his  contract,  and  the  vehicles  of  the  defend- 
ant were  used  for  the  carriage  of  the  bread  to  the 
gaol.  However,  all  these  very  suspicious  cir- 
cnm«ttance8  are,  as  I  say,  met  and  accounted  for 
by  the  positive  affidavits  of  the  defendant  and 
Clinkinbroomer.  Besides,  the  allegation  that  it 
was  understood  by  the  defendant's  workmen  that 
the  defendant  was  in  truth  the  contractor,  is 
denied  on  oath  by  five  of  the  workmen  employed 
during  the  period  of  the  oontmct,  who  assert 
tbey  understood  the  contrary,  and  they  further 
say  the  defendant  sold  tb«  bread  to  Clinkin- 
broomer as  he  did  to  any  other  custotner.  The 
facts  sworn  to  by  Clinkinbroomer  and  defendant 
are  peculiarly  within  their  own  knowledge,  and 
not  resiiog  on  conjecture  or  Formises,  as  do  the 
material  points  in  the  sffidiivits  upon  which 
the  application  is  founded.  I  mny  also  remark 
that  the  defendant  is  not  shewn  to  have  inter- 
fered directly  with  the  matter  relating  to  the 
eontraot,  or  that  any  of  the  moneys  paid  under 
it  passed  into  his  hands. 

it  would  have  been  mnch  better  if  the  defend- 
ant, considering  that  he  was  a  member  of  the 
oorporfttion,  had  no  snch  bnsinees  connection 
with  his  former  hired  man.  On  the  argument  I 
was  pressed  by  counsel  for  the  relator  to  order 
farther  proce^ings  with  a  view  to  the  oral 
examination  of  the  parties,  and  the  production 
of  their  books  for  the  purpose  of  impenchiog  the 
facts  sworn  to  by  Clinkinbroomer  and  the  defen- 
dant. I  could  only  be  warranted  in  doing  so 
upon  the  ground  that  I  considered  the  facts 
Bwom  to,  to  be  untrue.  I  see  no  reason  for  my 
Ihinking  so.  Their  statements,  although  open 
to  ob-ervation,  are  not  inconsistent  with  the 
truth  of  the  material  facts  alleged  on  the  part 
of  the  relator :  they  only  explain  and  acoount 
for  the  suspicious  circumstances  alluded  to.  On 
the  whole  ease  I  must  give  judgment  in  favor  of 
the  defendant.  With  respect  to  costs,  as  the 
case  presented  a  very  strong  presumption  against 


the  defendant  in  the  absence  of  explanation,  and 
as  I  have  no  reason  to  doubt  that  the  relator 
acted  in  good  faith  in  making  this  application, 
neither  party  will  have  costs. 


CHANCERY. 


{BeporUd  hy  Alvx.  GaAirT,  bq.,  Htfforter  to  Uu  Qmri.) 

Cbristiv  v.  Johnston. 

Scdejor  taaa—Auessmeni  </»everaI  lUi  in  hdk. 

Where  three  Kpamte  and  dUtliiot  lota  w«re  rat«d  In  bulk 
Vy  tba  araeMor,  and  vera  aold  Ibr  arreara  of  taxefl,  the 
■dawaanotMtaald*;  and  ilia  pnrehaaor,  hattng  f  tatad 
at  the  Bila  tkat  hia  objuet  ia  bnylag  waa  to  Mcura  tha 
properUr  for  the  person  entitled,  and  afierirardu  claimed 
to  hold  tha  lands  for  bis  own  benefit,  he  wm  ordered  to 
pay  tha  eoata  of  tha  lalt. 

Where  aasaasora  or  liBcara  of  m«nicipalitl»«  omit  to  follow 
tha  pl»in  direetlons  in  Acta  of  Parliament,  and  any  loea 
thereby  arlsea  to  the  municipality,  It  wonld  Reero  that  the 
party  eanainir  aodi  loaa  woald  ha  anawarabla  thareftn'  to 
the  monldpality. 

[Chan.  Rep.  1866.] 

This  was  a  suit  by  the  trustees  of  the  estate  of 
the  late  Wm.  MeKialay,  seeking  to  set  aside  a 
sale  of  certain  lots  in  the  town  of  Goderich, 
which  had  been  sold  for  taxes  ia  the  month  of 
November,  1861. 

It  appeared  that  the  plnintiffs  were  interested 
as  mortgagees  of  the  promisee ;  the  defendant, 
Haldane,  being  entitled  to  the  equity  of  redemp- 
tion, but  he  disclaimed  all  interest  therein  by  his 
answer. 

The  cause  came  on  for  the  examination  of  wit- 
nesses  and  hearing,  at  the  sittings  of  the  court, 
held  in  Goderich.  in  October,  1866. 

The  principal  facts  eatabliahed  in  evidence  ap- 
pear in  the  jadgment. 

Blake,  Q  C.  for  the  plaintiiTs. 

Tome  for  defendants. 

VamKocobnbt,  C— In  this  case  the  sale  for 
taxes  is  impenched  for  illegnlity  on  several 
grounds.  The  first  is,  that  the  three  town  lots 
sold  were  well  known  as  separate  lots  in  the 
town  of  Goderich  by  their  respective  numbers  of 
291,  840.  and  841 ;  and  yet  that  they  were  as- 
sessed in  bulk  for  one  common  use. 

2  That  the  Treasurer  assumed  to  correct  this 
mode  of  sssessment  by  subdividing  the  sum 
among  the  three  lots,  snd  bad  no  power  so  to  do. 

8.  That  the  lands  were  described  in  the  Trea- 
surer's warrant  as  "patented."  when  the  statute 
requires*  him  to  state  whether  they  were  granted 
in  fee  or  on  lease ;  and  that  the  word  **  patent" 
is  as  applicable  to  a  lease  from  the  Crown  which 
passes  under  the  great  seal,  as  to  a  grant  in  fee, 
and  Bill  v.  Ball,  2  U.  C  Appeal  Bep.,  is  relied 
on. 

I  think  the  sale  bad  on  the  first  ground.  These 
lots  were  well  known  to  the  assessors  and  collec- 
tors as  separate  lots,  though  they  were  all  adja- 
cent, and  at  times  but  not  always,  and  not  during 
the  whole  period  in  which  the  arrears  of  taxes 
for  which  they  were  sold  accrued,  occupied  as 
one  premise.  They  were  entered  in  the  town 
and  county  books  as  separate  lots.  One,  291, 
was  much  more  valuable  than  the  others,  as  on  it 
were  erected  a  house  and  out-houses.  The  other 
lots  were  occupied  sometimes  as  a  garden.  The 
owner  might  b<^  willing  to  redeem  one  or  other 
of  the  lots,  but  not  the  three.  For  the  taxes  in 
one  year,  the  land  was  assessed  in  the  name  of 
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the  occupant ;  for  the  other  foar  years  as  non- 
resident lands.  Section  19  of  the  Consolidated 
Statutes  of  Upper  Canada,  chapter  55,  prorides 
that  in  oolamn  three  of  the  roll  the  assessor  shall 
insert  the  number  of  the  lot,  house,  Ao  ,  and  in 
column  five  the  rental  of  each  separate  parcel ; 
and  in  column  six,  the  yearly  value  when  rental 
not  assessed.  Section  31  provides  as  to  lands  of 
non-residents,  that  if  the  assessors  can  obtain 
**  correct  information  of  the  sub-divisions  they 
shall  put  down  on  the  roll,  and  in  a  first  column 
all  the  unoccupied  lots,  by  their  numbers  and 
names  alone,  ^c,  and  in  the  second  column,  and 
opposite  each  lot,  the  quantity  of  land  therein 
liable  to  taxation,  and  in  a  third  oolnmn,  and 
opposite  to  the  quantity,  the  valne  of  snch  quan- 
tity." Now,  the  assessors,  while  they  set  down 
the  numbers  cf  the  lots,  thus  shewing  clearly 
that  they  knew  them,  did  not  observe  any  of  the 
other  directions  of  the  statute.  The  treasurer 
endeavoured  to  correct  the  blunders  of  the  asses- 
sors by  acting  upon  and  applying  section  118  of 
the  statute,  and  subdividing  the  taxes  among  the 
lots.  It  appears  to  me  that  this  seoUon  of  the 
statute  does  not  apply  to  the  case  of  town  lots 
well  known  by,  and  returned  to  the  treasurer  by 
their  number  and  local  description ;  the  aseeas- 
ment  was  therefore  invalid,  and  the  sale  conse- 
quently illegal.  It  is  not  necessary  to  consider 
the  other  le^al  objections.  It  is  most  provoking 
that  the  officers  charged  with  the  execution  of 
the  law  in  these  cases,  will  not  observe  the  plain 
directions  of  the  statute,  but  pursue,  at  least,  a 
most  careless  practice,  by  which  they  may  on 
some  occasion  suffer.  It  will  be  well  for  them,  to 
consider  whether  they  may  not  be  liable  for  any 
loss  which  the  municipality  may  sustain  in  con- 
sequence of  their  blunders ;  or  at  all  events, 
whether  they  may  not  lose  all  compensation  for 
their  services,  as  well  as  any  expenses  they  may 
have  incurred. 

Another  branch  of  the  case  is  that  the  defend- 
ant Johnson  purchased  the  property  in  for  the 
mortgagor  or  the  mortgagee,  or  the  person  bound 
to  pay  the  taxes.  I  think  this  part  of  the  case 
established,  and  that  if  the  sale  were  valid,  I 
should  be  compelled  to  treat  Johnson  as  having 
by  his  conduct  at  the  sale  placed  himself  in  the 
position  of  a  trustee  for  such  peron.  It  is,  I  think, 
plain  that  he  intended  to  save  the  property  for 
the  owner ;  or  spoke  or  acted  in  such  a  way  as  to 
lead  the  audience  at  the  sale,  and  the  officers 
conducting  it,  to  understand  that  such  was  his 
intention.  The  sheriff's  deed  must  be  got  rid  of 
as  it  is  on  registry  and  creates  a  difficulty  in  the 
title.  Johnson  must  therefore  release  all  interest 
in  the  land  to  the  benefit  of  the  mortgagee,  the 
mortgagor  having  disclaimed  all  interest  in  it, 
anless  a  registration  of  the  decree  will  serve  the 
purpose  Johnson  to  pay  plaintiff's  costs,  and 
also  the  costs  of  Haldane  who  disclaims.  The 
pUintiffs  offer  to  pay  the  taxes  paid  by  Johnson 
and  the  interest  Johnson  may  desire  an  account 
of  repairs,  &c.,  and  will  in  that  case^be  charged 
with  the  rents  and  profits. 

As  to  the  8rd  ground  of  objection,  his  lordship 
referred  to  his  views  enunciated  in  Brooke  v. 
Campbeilf  ante  page  526. 


QUARTER  SESSIONS  CASE. 

In  the  Court  of  Gvocral  Qoarter  Sawk^Di  oT  tlw  P«>m, 
Oouatj  of  Oxford. 

BiBD,    APPBLLAXT   V.    BbIAV,    BESPOHDIVT. 

OmvietioH  u$»der  i8   Fie,  Cb.p.  n^Apphcalian  Is  omeMd 
eomictim  tmtf cr  29  aiu(  St  Ftc,  Oa^.  SO. 

A  oonTietion  under  28  Tie,  O^.  22.  for  Mlltng  Uqoor  vltk- 
oat  a  llc^ote,  omitted  to  f  tata  that  deffnidant  had  »m& 
ooavletad  of  MlUng  **  bv  rataa"  Held,  o«  appMl  to 
Quarter  8«Mii>na,  uat  tba  ofleaea  waa  not  nifldMtlr 
atated  In  the  con? lotion,  which  waa  aeoordingly  qnaehcd. 
Beid,  also,  that  the  proper  time  fbrappljring  to  amend  ths 
oonrtetio  •  under  29  and  80  YIo.,  Gap.,  60,  waa  at  the  trkl. 
and  that  It  eonld  not  afterward!  be  amended  WMkr  tb« 
proTietona  of  Chat  act. 

[Woodatoek,  Deeember,  1866.] 

This  was  an  appeal  from  the  conviction  of  a 
Justice,  tried  at  the  last  sittings  of  this  Court 
The  conviction,  it  was  alleged  and  admitted,  was 
framed  under  the  act,  28  Tic.  Gap.  22,  entitled, 
An  Act  for  the  punishment  of  persons  selling 
liquor  without  a  license,"  and  for  other  pnrposei 
therein  mentioned.  The  oonvietion  was  in  these 
words: 

*«For  that  the  said  Robert  Bird,  on  tht 
eighteenth  day  of  Maj  last  past,  at  the  Town  of 
Woodstock,  in  the  County  of  Oxford,  did,  with- 
out license  duly  issued  by  competent  anthoritT, 
sell  beer  to  one  Daniel  Appleton,  to  be  drunk  in 
the  shop  of  him,  the  said  Robert  Bird,  situate  in 
the  Town  of  Woodstock,  aforesaid,  against  the 
form  of  the  Statute  made  and  provided." 

At  the  request  of  the  .Respondent's  Counsel,  a 
jury  was  empannelled  to  try  the  matter  on  wbicii 
this  conviction  was  founded. 

Beards  for  the  appellant,  at  the  trial  took  tbe 
following  objections  to  the  conviction ; — 

1st.  That  the  conviction  does  not  charge  the 
selling  of  liquor  by  retail. 
2od.  That  the  adjudication  is  bad. 
8rd.  That  he  is  not  stated  to  be  convicted  on 
the  oath  of  any  credible  witness. 

The  court  reserved  judgment  on  these  objec- 
tions, and  left  the  case  to  the  jury  npon  the  en- 
dence.  A  verdict  was  returned  affirming  the  con- 
viction. 

McQuBBN,  Co.  J. — I  was  under  the  impression 
at  the  time  of  the  trial,  an  impression  since  con- 
Armed  by  a  consideration  of  the  point,  that  the 
first  objeotion  is  entitled  to  prevail. 

The  offence  intended  to  be  charged  is  not 
sufficiently  described  in  this  conviction. —  Wilton 
V.  Orabia,  5  U.  C.  Q.  B.  227. 

It  is  a  well  established  rule  of  law  that  every- 
thing necessary  to  show  that  an  offenoe  has  b«eo 
committed,  must  be  stated  in  the  conviction.— 
Paley  on  Con.  141. 

It  is  no  offence  to  sell  beer  by  wholesale  to  be 
drunk  in  a  shop,  the  Act  in  question  only  mak- 
ing it  an  offenoe  **  to  sell  by  retail  any  sacb 
liquors  in  any  shop,  store,  or  place  other  tbu 
an  inn,  alehouse,  beerhouse,  or  other  house  or 
place  of  public  entertainment." 

If  the  charge  intended  to  be  made  was  for  eel- 
ling  beer  by  retail  to  be  drunk  in  a  shop,  an<l 
the  conviction  had  ooatained  such  a  statement  of 
the  offence,  then  we  think  without  doubt  there 
was  abundant  evidenee  to  support  a  convictioo, 
had  it  been  thus  framed  and  the  finding  of  the 
jury  8U5taining  it. 

It  has  been  suggested  that  the  conviction  nty 
now  be  amended  under  the  authority  of  an  set 
of  last  session,  29,  80  Vie.,  Cap.  50— «  law  not 
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kBown  to  have  been  in  force  at  the  time  of  the 
trial ;  bnt  we  are  of  opinion,  there  having  been 
no  application  to  the  Coort  to  amend  at  the  trial, 
that  it  is  now  too  late  to  amend — the  first  eeotion 
of  the  act  cited  only,  anthorising  the  amendment 
of  eon  mictions  bj  the  Conrt  and  at  the  ooart  at 
which  the  trial  takes  place.  Bex  v.  Beltan,  11 
Ad.  <fe  Efl. 

The  conviction  therefore  being  bad  in  sob- 
stance,  and  incorable  accoriing  to  onr  view  of 
the  law  npon  the  objections  rai:>ed.  roast  be 
qn&shed." 

Qaashed,  with  costs  to  be  pnitl  by  the 
respondent. 


ENGIiISH  BEPOBTS. 


TiDSWKLL  V.  WhITWOBTH. 


Leau—CbvaunU  by  IcMtu  to  pay  "  (oawi,  rolef,  «MununU, 
and  impoiitioiUf'*  payaUe  in  rvpeet  qJT  the  demited  pre- 
mieee^ManehederlmprovemeiU  Ad,  1861  (14  d  15  Tk.  c, 
exU.) 

The  plalotiir  demlaod  to  the  deftndant  pramlMi  at  the  et«ar 
jtarly  rent  of  £90 ;  Um  dsfeDd«n(  ooTeoiuited  to  paj  the 
r«Dt,  and  also  to  *'  p«y  and  diaeharge  all  taiat,  ratea,  asaaai 
m«nta,  and  impoaltloos  whataoerar  (except  property  or 
inoMDe  tax)  wUeb,  daring  the  term,  abonld  baooiaa  pay* 
able  in  napect  of  tha  damlaed  pramiaoa. 

The  Corporation  of  Mancheater,  acting  andor  the  Mancheater 
Improrement  Aet,-185l,  called  upon  the  plaintiff  to  aewar, 
etc^  tha  aUeat  In  wiftleh  thadamiaed  premiiaa  weresito- 
atad,  and,  upon  liis  fkiling  to  do  ao,  they  eanaed  the  work 
to  be  done,  and  charged  him,  under  aection  17,  with  tha 
expanaa  ao  inenrrad. 

The  plalntlfftlianapon  soed  tha  daftodant  upon  liia  eoramfit 
to  noover  the  axpanaa^ao  inenrra.!,  and  obtained  aTardict 
On  a  rale  niei  to  eet  aside  this  Terdict 

Bdd,  thai  tha  axpenaa  of  thaaa  ImproTamanta,  waa,  by  tha 
Act  of  ParHamant.  thrown  upon  tha  owaar,«nd4tba(  tha 
vorda  of  tha  eoTanaat  ware  not  auffleiantly  wide  to  rtaliara 
him  from  liabiUty. 

O.P.,J8B'^2. 

The  declaration  was  upon  a  coTenant  contained 
Id  a  lease  of  premises  let  bj  the  plaintiff  to  the 
defendant,  nnder  which  the  defendaot  was  bound 
to  pay  all  '*  taxes,  rates,  assessments,  and  impo- 
sitioDs"  in  respect  of  the  demised  premises. 

The  cause  was  tried  before  Martin,  B.,  at  the 
last  sommer  assizes  at  Manchester,  when  it  ap- 
peared that  the  plaintiff  was  the  owner  of  a 
house  and  some  premises  in  Manchester,  which 
he  let  to  the  defendant  under  a  lease,  dated  July 
13, 1863,  for  seren  years  from  the  29th  Septem- 
her,  18G3.  "  Tieldtog  and  paying  therefore 
unto"  the  plaintiff,  **his  heirs  or  aosii^ns,  on  the 
20th  September  next,  in  respect  of  the  use  and 
occupation  of  the  said  premises  up  to  that  time, 
the  cimmr  yearly  rent  or  sum  of  £11  6s.,  and 
thenceforth  yeftrly,  daring  the  said  term  of  seyen 
yean,  the  dear  rent  of  £90  by  eqaal  quarterly 
payments  on  [thj»  usual  quarter  days]." 

The  lease  also  contained  a  eoTcnant  by  the  de- 
fendant «'  that  [the  defendant]  his  executors  and 
administrators  or  aasigos  will  from  time  to  time 
aod  at  all  times  during  the  said  term,  duly  pay 
the  said  rent  hereby  reserred  at  the  times  and 
in  the  manner  aforesaid,  and  also  will  pay  and 
discharge  all  taxes,  rates,  assessements,  and  im- 
positiooB  whataoeTer  (except  property  or  income 
tax  in  respect  of  the  said  rent)  which,  from  and 
after  the  24th  day  of  June  last,  and  daring  the 
said  term,  shall  b«eome  payable  in  respeot  of  the 
sud  demised  premises. 

The  Uanehester  Qeneral  ImproYement  Act  (U 
k  16  Veo.  a  exix)  waspMStd  «*  for  pafing,  light- 


ing, cleansing  and  otherwise  improving  the 
several  townships  and  places  in  the  borough  of 
Manchester,  it  provide)  {inter  alia)  by  sec- 
tions— 

16.  *'  That  if  any  street  or  part  of  a  street 
(not  being  a  highway  repairable  by  the  inhabit- 
ants at  large)  which  now  is,  or  shall  at  any  time 
hereafter  be,  formed  nr  set  out  within  the  borough 
shall  not  be  sufficiently  sewered  and  dniined, 
levelled  and  flagged  and  payed,  to  the  eatisf notion 
of  the  council,  it  shall  be  lawful  for  the  council 
at  any  time,  and  from  time  t<)  time,  after  the 
passing  of  this  Act,  by  any  writing  under  the 
hand  of  the  town  clerk,  to  order  th«it  any  such 
street,  or  part  thereof  shall  be  freed  from  ob- 
struction, and  sewered  and  drained,  levelled, 
fl<Hn^«  ftod  paved,  or  othifrwise  completed,  in 
SQch  manner  and  insveh  time  as  thecoancil  may 
order  and  direct,  and  ther(*apon  the  respective 
owners  of  the  houses  and  ground  lying  alongside 
or  adjoining  to  the  said,  street  notwithstanding 
any  parts  of  such  street  include,  pass  over,  lie 
opposite  to,  or  be  adjacent  to  any  cross  or  other 
street,  or  any  part  thereof,  shall  within  such  time 
and  in  such  manner  as  shall  be  expressed  in  such 
order,  at  their  respective  charges  mnd  expenses, 
remove  all  obstructions,  and  well  and  sufficiently 
lewer  and  drain,  level,  flog,  and  pave,  or  other- 
wise complete  such  streets  respectively." 

17.  **That  if  any  such  owner  shall  neglect  or 
omit  to  remove  the  obstructions,  and  sewer,  drain, 
lerel,  flag,  and  pave,  or  otherwise  complete  such 
street,  or  any  part  of  any  such  street,  within  such 
time  and  in  such  manner  as  expressed  in  the  said 
order.  It  shall  then  be  lawful  for  the  council  to 
remove  all  obstructions,  and  to  sewer,  drain, 
level,  flag,  and  pave,  or  otherwise  to  complete, 
as  they  shall  think  fit,  the  said  street,  or  snch 
part  thereof  as  shall  not  have  been  done  pursu- 
ant to  the  said  order,  and  to  charge  such  respec- 
tive owners  with  their  several  proportionate  parts 
of  the  charges  and  expenses  thereof,  or  which  are 
incidental  thereto,  according  to  the  extent  of 
their  respective  houses  and  grounds  lying  along- 
side or  adjoining  to  the  said  street,  such  share 
and  proportion  to  be  ascertained  and  settled  by 
or  under  the  direction  of  the  said  council ;  and 
all  charges  and  expenses  which  the  council  shall 
thereby  sastain,  incur,  or  pay,  and  bhall  so  charge 
upon  such  owners  respectively,  shall,  on  demand, 
be  forthwith  paid  and  refunded  to  the  council  by 
such  owners  respectively,  and  together  with  in- 
terest from  and  after  the  expiration  of  three 
calendar  months  from  the  date  when  the  comple- 
tion of  the  street  shall,  as  hereinafter  provided, 
be  certified  by  the  council,  shall  be  recoverable 
by  action  of  debt  in  any  court  of  competent  juris- 
diotion." 

18.  «*  That  by  way  of  additional  remedy  it  shall 
be  lawful  for  the  council,  whether  any  such  de« 
uand  shall  have  been  made  upon  such  owner  or 
not,  to  require  the  payment  of  all  or  any  part  of 
such  charge  and  expenses  from  the  person  who 
shall  then,  or  at  any  time  thereafter,  occupy  any 
such  houses  or  ground,  and  in  default  of  pay- 
ment thereof  by  such  occupier,  on  demand  by  the 
oouncll,  the  same  may  be  levied  by  distress,  and 
any  justice  may  issue  his  warrant  accordingly, 
and  the  owner  shall  allow  every  such  occupier  to 
deduct  all  snch  sums  of  money  which  he  shall  so 
pay  or  whieh  shall  be  lertdd  by  distress  out  of 
the  leal  flrom  time  Ao  time  beccmlng  due  in  re- 
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speet  of  tbe  said  houses  or  grovnd,  u  if  the 

bnd  beeo  actaally  p«td  to  saeh  owners  as  part  of 

such  rent." 

19.  **  That  in  no  case,  except  as  hereinafter 
mentioned,  shall  any  occapier  be  liable  to  paj 
more  money  in  respect  of  such  charges  and  ex- 
penses as  aforesaid  than  the  amount  of  rent  due 
from  him  at  the  time  of  the  demand  made  upon 
him  for  such  charges  and  expenses,  in  case  he 
shall  pay  the  same  or  any  part  thereof,  on  de- 
mand, or  at  the  time  of  the  issuing  of  the  warrant 
of  distress,  or  the  levying  thereof  in  ease  ineh 
charges  and  expenses,  or  any  part  thereof,  shall 
be  levied  by  distress,  Ac." 

Ceruin  improvements  were  undertaken  under 
the  powers  of  this  Act  in  the  sewerage,  etc.,  of 
the  street  la  which  the  house  let  by  the  plaintiff 
to  the  defendant  was  situated,  and  the  plaintiff 
having  failed  to  perfom  tbe  required  work  under 
section  16,  the  work  was  done  under  tbe  orders 
of  the  council,  and  the  expense  charged  upon  the 
plaintiff  under  section  1 7. 

The  plaintiff  brought  this  action  against  tbe  de- 
fendant in  order  to  recover  under  the  oovenant 
in  the  lease  above  set  out  the  expenses  so  ineor- 
red. 

At  the  trial  a  verdict  was  found  for  the  plain- 
tiff with  leave  reserved.  A  rule  was  subsequently 
obtained  to  show  cause  why  the  verdict  Mhouid 
not  be  sot  aside  and  a  verdict  entered  for  tbe  de- 
fendant or  a  nonsuit,  on  tbe  ground  that  there 
was  no  breach  of  the  covenant  declared  on. 

^Mtnii,  Q.C.,  and  R.  O.  WiUiamg,  now  showed 
cause. — The  defendant  was  clearly  bound  under 
the  covenant  to  pay  the  expense  incurred  in  im- 
proving the  street,  although  tbe  landlord  might 
be  liable  under  the  Act  of  Parliament,  still  the 
payment  fell  within  the  words,  rate,  assessment, 
or  imposition  in  tbe  covenant,  and  as  between 
the  landlord  and  tenant,  the  tenant  was  liable ; 
Sweet  V.  Seaffar,  6  W.  R.  660.  2  0.  B.  N.  S.  119. 
[BoYiLL,  O.J. — If  your  client  had  done  tbe  work 
under  section  16  how  oonld  he  have  recovered]. 
That  would  have  been  an  imposition,  and  he 
ecu  Id  have  recovered  under  the  covenant;  GUe§ 
▼.  Hooper,  Garthew,  186;  Brewtier  v.  KiteJUU, 
1  €alk.  197 ;  PoyM  ▼.  Burvidge,  12  M.  A  W. 
727  ;  WaUer^,  Andrewe,  8  M.  A  W.  812  [Willks, 
J.^There  the  imposition  fell  within  the  precise 
words  of  the  covenant] ;  CalHs  on  Sewere,  p. 
144,  4th  ed.  (note).  Under  section  16  this  is  a 
charge  imposed  npon  the  premises  which  the  de- 
fendant is  bound  to  pay. 

Bolker  and  Butt  in  support  of  the  rule. — The 
words  of  the  covenant  do  not  extend  to  such  a 
payment  as  this.  To  fall  within  tbe  covenant  the 
imposition  mnst  be  one  payable  in  respect  of  tbe 
demised  premises,  whereas  this  is  made  inrespeet 
of  the  street,  and  the  word  imposition  must  be 
construed  to  mean  some  charge  fjtudem  gtneriM 
with  rates  and  taxes,  and  therefore  wonld  not 
include  this.  2.  The  doty  of  draining,  etc.,  the 
road  is  thrown  upon  the  landlord,  and  the  land- 
lord, cannot,  by  ommitlng  to  perform  that  duty, 
cast  the  expense  upon  the  tenant.  In  some  eases 
it  would  be  impossible  to  have  recourse  to  the 
tenant ;  if  the  works  were  done  when  the  lease 
had  only  half  a-year's  rent  from  the  tenant 
which  would  probably  be  insufficient.  The  land- 
lord is  the  owner  of  tbe  street  ad  medium  /Umu^ 
and  it  is  reasonable  that  he  should  bear  the 
xpenses  of  improving  his  own  propartjE.    The 


oases  olted  ara  inapplicnble,  in  Smett  v  Stager 
tbe  words  were  wider,  in  WaUtr  t.  Andrtm  tbe 
oovenant  was  to  pay  soot,  and  the  work  done  wm 
expressly  for  tbe  benefit  of  the  demised  premises; 
and  in  the  case  of  P^^ne  v.  Burrid^e  ne  IxabiJitj 
was  thrown  on  the  landlord  to  do  the  work 

BoviLL,  C.J- — This  question  arises  on  theeon- 
struction  of  a  covenant  in  a  lease.     [His  Lord- 
ship here  read  the  covenant  ]     It  is  coeteDded 
by  tbe  landlord  that  the  covenant  by  the  t«nuit 
to  pay  all  impositions' includes  payments  which 
have  to  be  made  in  order  to  defray  the  expeoses 
of  paving,  sewering,  etc.,  the  street.     Tbis  le^se 
was  made  after  the  passing  of  the  Act,  hot  thtt 
is  immaterial.     It  is  material  to  eonsider  what 
tbe  provisions  of  the  Act  are.     It  is  clear  thai 
by  section  16  the  burden  of  making  these  im- 
provements is  in  the  first  place  thrown  upon  tbe 
landlord;  bat  I  cannot  at  all  accede  to  Mr.  Hoi- 
ker's  argument,  that  there  is  anything  in  tbe  Act 
which  prohibits  the  tenant  from  uodertAliiog  tbe 
duties  which  are  in  the  first  instance  cast  upon 
tbe  landlord ;  it  is,  however,  unnecessary  to  d«- 
eide  that,  as  we  are  prepared  to  give  jodgmeDt 
in  favor  of  the  defendant  upon  other  ground?. 
If  the  duty  imposed  on  tbe  landlord  by  tiecuon 
16  be  performed,  no  borien  is  cast  upon  tbe  tfu- 
ant,  but  section  18  gives  a  power  to  tetjchArjreJ 
on  the  occupier  as  an  **  additional  rem^jr."  bat 
at  the  same  time  authoriees  the  occupier  lo  df- 
duct  such  charges  from  his  rent ;  fo  that  wbeu  tbe 
landlord  fails  to  perform  his  duty  no  burJ«o  is 
oast  upon  the  occupier.     I  think  that  the  "im- 
positions" mentioned  in  the  covenant  roast  b? 
taken  to  refer  to  money  piiymenta,  and  caooot 
have  reference  to  an  nndertsking  to  iDdetnuifj 
the  landlord  f^om  the  duties  imposed  upon  bim 
by  tbe  Act.     Then  it  is  urged  that  if  tbe  land 
lord  fails  to  perform  the  works  himself,  a  Di»De,r 
payment  is  due  from  him,  and  that  thatpajmeot 
may  be   recovered  from  tbe  tenant  under  tbis 
covenant       The  covenant  speaks   of   "  t^xes. 
rates,  and  impositions."   and  I   am  clear! j  of 
opinion  that  the  word  *^ impositions**  mu^t  be 
held  to  apply  to  payments  of  the  same  character 
as  rates  and  taxes,  and  that,  therefore,  a  pay- 
ment of  this  description  would  not  be  incloded. 
I  should  have  no  difficulty  in  deciding  tbis  caw 
if  it  were  not  for  the  pretioos  decisiooH  ;  thjM 
decisions  go  very  near  this  case  but  do  not  toacK 
it ;  they  are  all  distingoishnble      In  tbe  case  of 
Waller  v.  Andreve  the  covenant  was  to  fay  «nd 
discharge  all  out-goings  wbatssoever,  rates,  taxen, 
scots,  etc. ;  and  the  pnyment  sought  to  be  re- 
covered in  th&t  case  was  a  '^seot,'*  and  therefore 
within  the  very  words  of  the  covenant.     Thit 
case  therefore  is  distingui.'^hnble.     In  tbe  ease  of 
Sweet  V.  Seagar  the  widest  posftble  expressionf 
were  employed;  the  yearly  rent  was  to  be  ptiid 
"without  any  deduction  whatsoever  in  respect 
of  any  taxes,  rates,  aaiseifsmeBts,  impositions,  or 
any  other  matter  or  thing  whusoever  then  alresdy 
or  thereafter  to  be  taxed,  aesoesed  and  imposed, 
npon  or  in  respect  of  the  said  premises,  or  any 
part  thereof  by  authority  of  Parliament  •rotbe^ 
wise,"  and  the  respondent  oovenanled  to  disobsri^e 
**all  such  Parliamentary,  parochial,  oooaty  dis- 
trict, and  oooaaionai  levies,  rates,  assesameoti, 
taxes,  cuarges,  impoaitiona,  contributions,  bfl^ 
thens,  duties,  and  services  whataoever,  as  dnriog 
the  said  term  ahonld  be  taxed,  nssoased,  or  in- 
posed  upon,  or  in  respect  of  the  said  p remiMi 
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therebj  demised,  or  any  part  thereof."  It  is 
diffieoU  to  ooDoelve  words  with  a  larger  import 
than  this ;  I  quite  a^ree  with  the  judgment  pro- 
nounoed  upon  that  covenant ;  Creswell,  J.,  lays 
great  stress  af>on  the  fact  that  it  was  the  inten- 
tion of  the  parties  that  the  lessdr  should  receiTC 
a  certain  sum,  wholly  independant  of  any  taxes 
or  asaessmentd  of  any  description,  or  «pon  any 
accoant  The  case  of  Pafne  t.  JBurridp^  Is  also 
distinguishable  ;  there  the  covenant  was  "  to  pay 
the  rent  without  any  deduction  wbatsoerer/'  and 
**  to  pay  and  discharge  all  Uses,  rates,  dstles, 
leTiea,  asaeesments,  and  payments  whatsceTcr 
which  might  be  rated,  levied ,  assessed,  or  impo- 
ted  upon,  or  payable  in  respect  of*  the  demised 
premises.  I  think  all  the  cases  are  distinguish- 
able, and  that  this  rule  should  be  made  absolute^ 

WuLSB,  J. — I  am  of  the  same  opinion.  If  the 
case  had  to  be  decided  without  reference  to  the 
previous  cases,  I  could  not  resist  the  defendants 
argument ;  but  this  is  a  covenant  to  pay  all  such 
rales,  taxes,  and  impositions  as  might  be  laid 
upon  the  premises ;  such,  for  example,  as  a  sew- 
ers rate,  which  is  deducted  from  the  landlords 
rent,  there  is  a  covenant  by  the  tenant  to  pay 
it ;  so,  too,  if  a  duty  was  imposed  by  the  act  on 
the  tenant,  and  he  failed  to  perform  it,  whereby 
charges  were  cast  upon  the  landlord,  such  charges 
would  be  recoverable.  In  the  case  of  Sweet  v. 
Seaffar,  the  tenant  was  not  only  bound  to  make 
payments,  but  certain  duties  were  imposed  upon 
htm,  aStbougk  the  Metropolis  Local  Management 
Act  cast  the  duty  upon  the  land  lord  in  the  first 
first  instance.  In  the  case  before  us,  not  only  is 
there  a  duty  cast  upon  the  landlord,  but  under 
sectiAB  17  aa  action  of  debt  lies  against  hi  a,  if 
he  UiUa  to  perform  that  duty ;  and  the  tenant 
is  not  to  be  assessed  in  respect  of  the  premisei» 
but  only  in  respect  of  the  landlord  not  having 
performed  his  duty.  Although  I  have  felt  doubt, 
I  now  feel  satisfied  that  the  present  case  is  di«- 
tinguisbable  from  the  decided  case. 

KcATiao,  J. — I  am  of  the  same  opinion.  The 
question  is,  what  was  the  intention  of  these 
parties  ?  The  landlord  not  having  himself  per- 
formed the  works,  has  been  obliged  to  pay  the 
charges  incurred  by  the  council  in  performing 
them,  and  seeks  to  recorer  the  sum  so  spent, 
under  the  oovenaat.  Por  this  purpose  he  relies 
QpoD  the  word,  ''imposition,"  and  eoatenda  that 
that  word  includes  expenses  such  aa  thoae  he 
has  inoarred.  I  coniider  that  that  word  mast 
be  conatrned  with  refffenoe  to  the  words  with 
which  it  is  found,  and  cannot  receive  the  extended 
construction  of  which  it  would  be  capable  if  it 
stood  alone ;  it  muft  hare  reference  to  paymentft 
of  (he  SABO  ehataeter  aa  rates  aad  tasea.  If  it 
had  not  been  for  the  former  cases,  I  should  have 
felt  no  difficulty  in  coming  to  a  conclusion ;  but 
I  quite  agree  with  the  Lord  Chief  Justice  in  think- 
ing that  all  the  other  cases  vary,  and  ai«  diifin- 
goishable  Crorn  the  preaeat.  I  am  not  sorry  that 
the  Court  hasSbeen  able  to  oeme  to  the  coaolusieii 
at  whioh  we  nave  airived. 

Sxrrs,  J ^I  hare  felt  some  dtffleulty  in  arrir- 

ing  at  oar  present  conelttsion,  not  as  regards  the 
eonatrootioo  of  the  coreaaof ,  bat  I  fBared  that 
oar  jodgmeat  might  not  be  ooaaist^nt  with  some 
of  the  previous  oases ;  but  I  think  that  this  ease 
ia  diatisgolshabU  from  all  the  Ibrmer  cases ;  I 
think  that  the  ooveaa&t  most  be  taken  to  have 
reference  to  money  paymenta  made  ia  respeot  of 


*he  premises.  It  is  a  far-fetched  construction  to 
hold  that  a  duty  imposed  on  a  landlord  is  an  im- 
position in  respect  of  the  premises.  The  land- 
lord is  personally  responsible  for  the  performance 
of  that  duty,  and  if  the  Commissioners  are  com- 
pelled to  do  it,  they  may  sue  him  for  the  expenses 
so  incurred.  The  tenant  is  only  to  be  resorted 
to  by  way  of  an  additional  remedy,  end  that 
remedy  may  be  employed  not  only  against  the 
present  but  against  subsequent  tenants.  The 
cases  referred  to  differ  both  as  to  the  laagnage 
and  in  some  respects  as  to  the  natnre  of  the 
charges  imposed.  I  think  those  decisions  have 
gone  quite  far  enough,  and  are  not  prepared  to 
extend  the  principle  they  involve. 
Rule  absolute  to  enter  the  verdict  for  the  de- 
fendant. 


OOBBESPONDSNCS. 

Mcuten  €md  Senantt, 
To  THS  EDrross  or  thx  Local  Courts  Qazettk. 
Gentlemen, — A  young  man  in  this  locality, 
whom  we  will  call  A,  made  an  agreement  with 
a  farmer,  whom  we  will  call  B,  to  work  for 
him  for  six  or  eight  months,  and  to  commence 
the  work  at  a  certain  day.  Some  little  time 
after  making  the  agreement,  and  before  tho 
time  expired,  A  went  to  another  farmer,  whom 
we  will  call  C,  and  offered  to  hire  with  him. 
Farmer  C,  having  heard  of  his  previous  en- 
gagement with  B,  said  to  him,  "  You  cannot 
hire  with  me,  for  the  reason  that  you  are 
already  engaged  to  woric  for  B.**  To  which 
A  replied,  *'  I  am  not  going  to  work  for  B ;  so 
if  yoa  don't  hire  me  some  one  else  will.'' 
After  some  little  further  conyersation  a  bar. 
gain  was  made  between  A  and  C,  for  six 
months;  and  C  gave  A  twenty-ftre  cents  to 
bind  the  baygain, — A  to  commence  work  at  a 
certain  day  named,  as  in  agreement  with  B, 
Before  A  bad  ormmenced  to  work  fur  C,  B 
{Mid  A  a  Tisity  and  prevailed  on  him  to 
commence  work  on  his  first  agreementi  tIb., 
with  B.  Farmer  C,  hearing  of  this,  felt 
himself  aggrieyed,  and  went  to  a  magistrate, 
to  enter  a  complaint^  against  A  for  not  com- 
ing to  work  fgr  him  according  to  agree- 
ment The  magistrate,  however,  refused  to 
interfbre,  for  the  following  reasons,  viz.,  that 

A,  after  engaging  with  B,  could  not  enter  into 
another  engagement  with  C ;  and  C,  knowing 
that  A  was  previously  hired  to  vrork  for  B, 
should  not  have  made  any  bargain  with  him, 
and  hk  so  doing  acted  illegally ;  that  A  was 
wrong  in  oflbring  to  hire  with  C,  after  luring 
with  B ;  and  C,  knowing,  that  A  was  hired  to 

B,  wis  equally  wrong,  and  consequently  had 
no  just  cause  of  complaint 
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Please  state  in  the  next  number  of  the 
Gazette  whether  the  magistrate's  opinion  of 
the  case  was  correct  or  not 

By  so  doing  yoa  will  much  oblige 

A  SUBSCRIBXB. 

Beverley,  April  13, 1867. 

[We  think  that  in  the  main  the  magistrate 
took  a  proper  view  of  the  case.  It  is  a  pity, 
howeyer,  that  A  should  get  off  so  easily. — 
Eds.  Z.  0.  G,] 


Act  for  Protection  of  Sheep, 
To  THE  Editors  of  ths  Looal  Couets'  Gazbtts. 

Gbntlkxbn, — The  Act  respecting  the  Pro 
tection  of  Sheep  does  not  seem  to  me  to  be 
very  clear  upon  the  following  points : — 

A  has  a  dog,  which  killed  the  shtep  of  B. 
A  liyes  in  a  municipality  adjoining  to  the 
municipality  in  which  B  lives.  A  has  no 
goods  upon  which  the  damages  can  be  levied. 
Can  the  Justices  certify  the  facts  to  the  Clerk 
of  the  Municipality  in  which  A  lives,  so  as  to 
make  that  municipality  pay  the  damages? 
Or,  shall  the  municipality  in  which  B  lives, 
which  is  the  municipality  wherein  the  sheep 
were  killed,  be  made  to  pay  the  damages  f 

A.  J.  P. 

Amherstberg,  March  18,  1867. 

[See  Editoiial  remarks  on  page  49.] 


Municipal  law—Stabling  for  taioerm. 
To  THE  Editors  of  thr  Local  Courts'  Gazstts. 

Gentlbmbn, — Various  opinions  having  been 
expressed  as  to  the  terms  on  which  licenses 
may  be  granted  under  80  Vic.  cap.  51,  sec  249, 
sub-sees.  2  and  6,  will  you  please  give,  in 
the  next  issue  of  the  Oaxette^  answers  to  the 
following : — 

1st  Is  it  necessary,  in  cities  and  incorpo- 
rated towns,  that  there,  shall  be  attached  to 
taverns  proper  stabling  K»r  at  least  six  horses  ? 

2nd.  If  not  necessary  under  the  Act,  can  a 
municipality  pass  a  by-law  requiring  taverns 
to  have  stabling  for  a  certain  number  of 
horses  ? 

8rd.  Under  sub-sea  6,  can  parties  be  ex- 
empted from  having  the  whole  of  the  accom- 
modation required  by  the  preoedmg  sub-sees., 
or  must  they  have  some  portion  of  it  ? 
Tours^  &a, 

Stcdbnt-at-Law. 

March  20, 1867. 


HEVIEW. 


Thb  Municipal  Manual  fob  Upper  Canada. 

By  Robert  A.  Harrison,  Esq.,  Barrister-at- 

Law,  D.C.L.,  1867.     W.  C.  CheweU  k  Co., 

Toronto. 

This  valuable  book,  the  first  part  of  which 
was  noticed  some  time  ago,  is  now  complete 
and  ready  for  delivery,  and  is,  we  understand, 
being  eagerly  sought  after  by  those  interested 
in  Municipal  and  Assessment  matter.  The 
delay  in  its  issue,  the  Editor  tells  us  in  his 
preface,  has  been  occasioned  by  a  desire  to 
make  it  as  complete  as  possiblei  This,  so 
far  as  a  cursory  glance  will  tell  us,  has  beeo 
done,  and  we  are  glad  to  see  that  it  is  supple- 
mented by  a  f\ill  and  carefully  prepared  index. 
Want  of  space,  however,  forbids  our  giving 
any  further  review  of  the  Manual  in  this  issue. 

W.  D.  A. 


Thb   Ambrican    Review.      Boston :    Little, 

Brown  &  Co.,  1867. 

The  second  and  third  numbers  have  been 
received.  This  Review  is  establishing  a  repu- 
tation for  itself  its  articles  being  of  a  most 
interesting  character.  The  Digest  of  Ameri- 
can cases  keeps  us  au  eourant  with  the 
American  decisions.  The  digest  of  English 
reports  we  have  used  largely  in  prqiaring  the 
digest  of  those  cases  of  which  we  commeooed 
the  publication  this  year,  whilst  the  conclud- 
ing parts  of  each  number,  containing  book 
notices,  list  of  new  law  books,  and  summarj 
of  events,  form  an  interesting  record  of  legal 
matters  on  both  sides  of  the  water. 


Godbt's  Lady's  Book.  Philadelphia,  1867. 
The  numbers  of  this  enterprising  and  popu- 
lar Magazine  are  duly  received  and  foilj 
appreciated  by  those  who  know  more'about 
its  worth  than  we  do.  We  are  oontentj  bow- 
ever,  to  take  their  word  for  it,  and  recommend 
it  aooordingly. 

AFFOnrTMSlTFB  TO  OFFICE. 

OOBONIBS. 

ALBZANDia  MoKAT,  «r  tte  Vill^i  of  BhiwIo^ 
ai«air%MJ>.,tob»  aa  Aaodala  OaraMr  fer  tiM  Onaty 
ofO&tMto.    (G«Mtt«d,lltfdi80,ieOT.) 

WILLIAM  WADB,  of  OobowB*  VrnpSn,  UJL,  toten 
A«oobtaOoraii«rt»rtlid  United  Oooattai  of  If ortiivnte^ 
IwdudDnrbaiB.   (QaMltad,  ICm^  80,  ISO.) 

HBNRT  TBAQHLBY,  «r  tte  T^nm  t£  BariiD,  ftqoii*. 
MJ).,  tob»  aa  AflM)dato  Oorour  fer  th«  OoaBtyflf  Wateri^ 
(CtaMHttod,  Maf^  SO,  ISST.) 

QBOBaB  WILUAM  SAMDBB0ON,  «r  OrfUa,  lqd>^ 
MJ>.,toUaaAaMdataOQraMrtelka  OipatyflrA»<» 
(Gaiatlad,  Maroh  9^  ISer.) 
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Ws^t  %uix\  (E)nmi%' 


MUNICIPAL  GAZETTE* 

HAY,  1867. 

LIABILITY  OP  MUNICIPAL  PROPERTY 
.     TO  TAXATION. 

A  decision  has  lately  been  giTen  by  the 
Court  of  Queen's  Bench  as  to  whether  pro- 
perty owned  by  a  municipality,  but  leased  by 
them  to  an  occupant  for  his  own  use,  uncon- 
nected with  corporation  purposes,  is  liable  to 
taxation.  The  point  is  one  of  great  impor- 
tance, and,  in  the  esse  we  refer  to  (Seragg  ▼. 
The  City  of  I/mdm^  26  U.C.  Q.B.  S68),  came 
up  under  section  9,  sub-section  7,  of  the  Con. 
Stat  U.  0.  ch.  65. 

The  woTdii^  of  the  late  Act  of  1866  it  will 
be  seen  is  the  same,  section  9  declaring  that — 

"All  lands  and  personal  property  in  Upper 
Canada  shall  be  liable  to  taxation,  sabject  to  the 
following  exempttona,  that  ia  to  si^ :" 

Subeec  *1,  ''The  property  belonging  to  any 
connty,  city,  town,  township  or  TUlage,  iohUhgr 
occupied  for  ih§purp09e$  thsrtqf,  or  vfioeeupificL*' 

On  behalf  of  the  i^aintiff  it  was  contended 
that  the  exemption  in  ftct  applied  to  all 
corporation  property  and  that  it  would  be 
absurd  for  a  municipality  to  tax  itself  and 
thai  the  word  '*  whether"  in  sub-sec.  7  should 
be  read  ''althot^*'  or  '' notwitiisUndfng," 
and  that  in  the  case  of  oorporatioi^  property 
the  ultimate  remedy  by  sale  for  unpaid  taxes 
could  hardly  be  applicable,  and  that  primd 
faeis  it  could  not  have  been  intended  that  a 
monidpal  body,  hayiog  to  raise  a  certain  sum 
for  its  statutable  requirements,  should  go 
through  the  form  of  taxing  its  own  property. 


To  this  it  was  answered  that  the  words 
which  follow  the  word  "village,*'  must  be 
held  to  haye  some  meaning,  otherwise  they 
would  not  hare  been  used,  and  that  the 
interpretation  put  upon  them  by  the  plaintiff 
would  render  them  inoperatiye. 

That  the  subject  was  one  ci  considerable 
difficult  is  eyident  from  the  fkct  that  one  of 
the  learned  judges  dissented  from  the  judg- 
ment of  the  minority  of  the  courts  which  was 
in  ikyer  of  the  contention  of  the  defendants, 
to  the  effect  that  property  owned  by  a  city 
(in  this  case),  but  leased  by  them  to  an  occu- 
pant for  his  own  priyate  purposes,  is  liable  to 
taxation. 

In  the  judgment  of  the  majority  of  the 
court,  it  is  said — 

"  We  are  bound  to  give  effect  if  poaeible  to  all 
the  words  osed.  The  sentence  is  very  inexactly 
worded.  It  leaves  the  general  exemption  stated 
in  the  beginning  of  the  sentence  limited  to  pro- 
perty answering  the  description  of  "occupied 
'or  city  purposes  or  anoccpaied  "  It  is  not  easy 
to  see  any  other  way  of  reading  it^  so  as  to  give 
fuU  effeot  to  all  the  words  than  thus,  "  The  pro. 
perty  belonging  to  any  oonnty,  city,  do.,  occupied 
for  the  purposes  thereof  or  unoccupied."  We 
cannot  hold  that  the  insertion  of  the  word 
"whether''  widens  the  exemption.  The  defini- 
tion of  this  word  is  generally  given  "  wMeh  of  two, 
or  teveraV — (Richardson's  Dictionary,  Imperial 
Dictionary.)  Adopting  such  a  definition  of  the 
word  "  whether/'  the  sentence  might  be  read, "  The 
property  belonging  to  any  county,  dty,  Ac,  in 
either  of  these  positions  vis.,  occupied  for  the 
purposes  thereof  or  unoccupied." 

As  to  the  suggested  difSculty  with  reference 
to  the  taxation  of  munidp  al  property  by  the 
munidpality  it  was  remarked  that — 

"  Corporations  generally  possess  some  landed 
property,  obtained  by  grant  from  the  Crown  or 
by  purchase,  <bo.  A  building  used  for  corporate 
purposes  may  be  destroyed  or  pnlled  down,  and 
the  ground  be  no  longer  required ;  in  such  case 
the  natural  course  would  be  either  to  sell  or  lease 
it  While  unoccupied  it  would  be  clearly  exempt. 
When  leased  and  impDoyed  by  a  tenant  the  taxes 
could  be  generally  eolleeted  from  the  ooonpant 
We  may  assume  that  the  Legidatiire  knew  that 
eorporations  often  possessed  land  not  actually 
required  for  theur  immediate  purposes,  and  framed 
these  exemption  clauses  accordingly. 

By  granting  leases  to  tenants  for  building  pur- 
poses the  area  of  assessable  property  would  be 
widened,  and  the  municipal  revenue  increased, 
first,  by  the  rent,  secondly,  by  the  assessment  It 
may  be  said  that  the  same  end  could  be  obtained 
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by  holding  the  land  aa  exempt  from  taxes,  and 
thereby  a  higher  rent  would  be*obtained  from  a 
tenant.  But  an  increased  rental  would  hardly 
erer  equal  the  amoimt  of  annual  assessment  deriy 
able  from  the  land  in  its  improred  state  on  a 
yearly  raluation." 


LAW  OP  BVIDBNOE. 

There  appears  to  be  some  misoonception 
abroad  as  to  whether  wires  can  give  eyidence 
for  their  husbands  in  suits  brought  in  Dirision 
Courts. 

As  a  genend  rule,  the  Law  of  Eridence  is 
the  same  in  Dirision  Courts  as  in  the  Super- 
ior Courts.  There  are  some  changes  made  in 
fiiTor  of  admitting  certain  evidence  in  the 
former  which  would  not  be  allowed  jn  the  lat- 
ter ;  and  the  question  arises  whether  there  has 
been  any  change  in  this  respect  as  to  the  evi- 
dence of  a  wife  in  behalf  o(  her  husband. 

It  is  quite  dear  that  in  the  Superior  Courts 
a  wife  is  precluded,  and  the  only  reason  which 
would  appear  to  suggest  itself  to  found  a  con- 
trary rule  in  Dirision  Courts,  is  the  wording 
of  section  101  of  the  Dirision  Courts*  Acty  that 
^**on  the  hearing  or  trial  of  any  action  or  in  any 
other  proceeding,  the  parties  thereto  and  all 
other  persons  may  be  summoned  as  witnesses 
and  examined  either  on  behalf  of  the  plaintiff 
or  defendant^  upon  oath  (or  affirmation),  to  be 
administered  by  the  proper  officer  of  the 
Court ;  provided  always,  that  no  party  to  the 
suit  shall  be  summoned  or  examined  except  at 
the  instance  of  the  opposite  party  or  of  the 
judge." 

Now  the  words  "  all  other  persons"  do  not, 
in  our  opinion,  include  the  wife  of  either 
party  to  this  suit  The  prorision  is  simply 
intended  to  empower  parties  to  subpoena  and 
examine  all  lawful  witnesses  (including,  in 
certain  eases  only^  the  parties  to  the  suit 
The  section  does  not^  we  think,  operate  to 
make  any  change  in  the  general  rule  of  law. 

It  has  even  been  held  in  Vn^  Iforman  et 
v»,  r.  HamiUon,  25  U.  C.  Q.  B.  149,  and  that 
apparently  without  any  shadow  of  a  doubt, 
that  when  a  husband  and  wife  are  eo-plaintiffii 
(in  this  case  being  joint  claimants  in  an 
interpleader  issue),  the  wife,  though  in  &ct  a 
party  to  the  suit,  could  not  be  called  as  a 
witness  by  the  opposite  party.  The  wording 
moreorer,  of  sec.  2  of  ch.  82,  of  Con.  Stat 
U.  C.  is  rery  distinct  against  the  admissibility 
of  any  such  eridence,  and  that  section  would 
appear  to  apply  to  Dirision  Courts. 


The  judgment  in  Hammond  t.  McLay, 
giren  on  the  first  day  of  this  Term  in  the 
Court  of  Queen's  Bcoich,  deddes  that  the 
dismissal  from  office  of  the  pluntiff  by  the 
John  Sandfield  McDonald  administration  was 
illegal,  and  that  Kr.  Hammond  is,  notwith- 
standing, entitled  to  the  fees  of  the  office.  It 
is  not  likely  that  the  office  will  be  giren  up 
without  a  further  struggle,  and  the  dedsion 
win  doubtless  be  carried  to  the  Court  of 
Appeal. 


SELECTIONS. 


Some  of  oar  readen  might  be  e£fied  by 
the  discussion  of  the  knotty  point  presented 
to  them  in  a  case  taken  from  an  old  rolnme  of 
Reports,  entitled, 

Stbaduhq  v.  Shlbsl 

Le  report  del  case  argue  en  le  common  banke 

derant  touts  les  justices  de  le  mesme  baoke. 

en  le  ouart    An  du  raygne  de  roy  Jacques^ 

entre  Matthew  Stradling,  plant  and  Peter 

Stiles,  def.  en  nn  action  propter  certos  equos 

coloratos,  Anglice,  pied  horses,  post  per  le 

dit  Matthew  rers  le  dit  Peter. 

Sir  John  Swale,  of  Swale  Hall,  in  Swale 
Dale,  &8t  by  the  rirer  Swale,  knt  made  bis 
last  will  and  testament;  in  which,  among 
other  bequests,  was  this,  riz. : 

**  Out  of  the  kind  lore  and  respect  that  I 
bear  unto  my  mudi  honored  and  good  friend, 
Mr.  Matthew  Stradling,  gent,  I  do  bequeath 
unto  the  SMd  Matthew  Stradling,  gent,  all  m j 
black  and  white  horses."  The  testator  had 
six  black  horses,  six  white  horses,  and  six 
pied  horses. 

The  debate  therefore  was,  whether  or  no 
the  said  Matthew  Stradling  should  hare  the 
said  pied  horses  by  rirtue  of  the  said  bequest 

Atkins  apprentice  pour  le  pL  moy  semble 
que  le  pi.  reoorera. 

And  first  of  all  it  seemeth  expedient  to  con< 
sider  what  is  the  nature  of  horses,  and  also 
what  is  the  nature  of  colors ;  and  so  the  argu- 
ment will  constantly  diride  itself  in  a  twofold 
way ;  that  is  to  say;  the  formal  part  and  the 
substantial  part  Horses  are  the  substantial 
part,  or  thing  be<^ueathed;  black  and  white 
the  formal  or  descnptire  part 

Horse,  in  a  physical  sense,  deth  import  a 
certain  quadruped  or  four  footed  anhnal, 
which  by  the  apt  and  regular  disposition  of 
certain  proper  and  oonrement  parts,  is  adapt- 
ed, fitted  and  constituted  for  the  use  and  need 
of  man.  Tea,  so  necessary  and  condudre  was 
this  anitnal  coneehred  to  oe  to  the  behoof  of 
the  commonweal,  that  sundry  and  dirers  acts 
of  Parliament  hare  firom  time  to  time  been 
made  in  fkror  of  horses. 

1st  Edw.  VL  makes  the  transporting  horses 
out  of  the  kingdom  no  less  a  penalty  than  the 
fbrfeiture  of  forfy  pounds. 
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2nd  «nd  3rd  Edward  YL  Takes  from  horse- 
dealers  the  benefit  of  their  clergy. 

And  the  statutes  of  the  27th  and  82nd  of 
Henfj  YIIL  condescend  so  &r  as  to  take  care 
of  their  very  breed ;  these  our  wise  ancestors 
prudently  forseeing  that  they  could  not  better 
take  care  of  their  own  posterity  j^han  by  also 
taking  care  of  that  of  their  horses. 

And  of  so  great  esteem  are  horses  in  the 
eye  of  the  common  law,  that  when  a  knight 
of  the  Bath  committeth  any  great  and  enor- 
mous crime,  his  punishment  is  to  hare  his 
spurs  chopped  off  with  a  clearer^  being,  as 
Master  Bracton  well  obserretb,  unworthy  to 
ride  on  a  horse, 

Littleton,  section  316,  saith : — 

*^'  If  tenants  in  common  make  a  kase  reserv- 
ing for  rent  a  horse,  they  shall  hare  but  one 
assize,  because  saith  the  book,  the  law  will 
not  suffer  a  horse  to  be  seyered." 

Another  argument  of  what  high  estimation 
the  law  maketh  of  a  horse  ! 

Bat  as  the  great  difference  seemeth  not  to 
be  so  much  touching  the  substantial  part, 
horses,  let  us  proceed  to  the  formal  or  descrip- 
tiye  part,  viz.,  what  horses  they  are  that  come 
within  this  bequest 

Colors  are  commonly  of  various  kinds  and 
different  sorts;  of  which  white  and  black  are 
the  two  extremes,  and,  consequently,  com* 
prebend  within  them  all  other  colors  whatso- 
ever. 

By  a  bequest,  therefore,  of  black  and  white 
horses,  gray  or  pied  horses  may  well  pass ; 
for  when  two  extremes  or  remotest  ends  of 
anything  are  devised  the  law,  by  common 
intendment,  will  intend  whatsoever  is  contain* 
ed  between  them  to  be  devised  too. 

But  the  present  case  is  still  stronger,  coming 
not  only  within  the  intendment  but  also  the 
very  letter  of  the  words. 

By  the  word  black,  all  the  horses  that  are 
black  are  devised;  by  the  word  white,  are 
devised  those  that  are  white;  and  by  the  same 
word,  with  the  conjunction  copulative  and, 
between  them,  the  horses  that  are  black  and 
white,  that  is  to  say,  pied,  are  devised  also. 

Whatever  is  bla<^  and  white  is  pied,  and 
whatever  is  pied  is  black  and  white;  eiigo, 
black  and  white  is  pied,  and,  vice  versa,  pied 
is  black  and  white. 

If  therefore  black  end  white  horses  sre 
devised,  pied  horses  shall  pass  by  such  devise ; 
but  black  and  white  horses  ai«  devised;  ei^, 
the  plaintiff  shall  have  pied  horses. 

CaUyne,  Serjeant^ — 

Moy  semble  al'  contrary,  the  plaintiff  shall 
not  have  the  pied  horses  bv  intendment ;  for 
if  by  the  devise  of  black  and  white  horses,  not 
only  black  and  white  horses,  but  horses  of  any 
color  between  these  two  extremes  may  pass, 
then  not  only  pied  and  gray  horses,  but  also 
red  and  bay  horses  would  pass  likewise,  which 
would  be  absurd,  and  against  reason.  And 
this  is  another  strong  argument  in  law — IfihU, 
quod  ett  contra  ratioMmj  e$t  Ueitwn;  for 
reason  is  the  life  of  the  law,  nay  the  oommon 
law  is  nothing  but  reason;  which  is  to  be 


understood  of  artificial  perfection  and  reason 
gotten  by  long  study,  and  not  of  man's  natural 
reason ;  for  nemo  mascitur  artifex,  and  legal 
reason  «f<  wmma  ratio;  and  therefore  if  til 
the  reason  that  is  dispersed  into  so  many 
different  heads  were  united  into  one,  he  could 
not  make  such  a  law  as  the  law  of  England ; 
because  by  many  successions  of  ages  it  has 
been  tried  and  retried  by  grave  and  learned 
men !  so  that  the  old  rule  may  be  verified  in 
it, — N^eminem  oporUt  ease  Itgifnta  eapienti- 
omer. 

As  therefore  pied  horses  do  not  come  within 
the  intendment  of  the  bequest,  so  neither  do 
they  within  the  letter  of  the  words. 

A  pied  horse  is  not  a  white  horse  neither 
is  a  pied  a  black  horse;  how  then  can  pied 
horses  come  under  the  words  of  black  and 
white  horses  ? 

Besides,  wlvers  custom  hath  adapted  a  cer- 
tain determinate  name  to  any  one  thing,  in  all 
^vises,  feofments  and  grants,  that  certain 
name  shall  be  made  use  of,  and  no  uncertain 
circumlocutory  descriptions  shall  be  allowed ; 
for  certainty  is  the  father  of  right  and  the 
mother  of  justice^  • 

Le  rcste  del  argument  jeo  ne  pouvois  oyer^ 
car  jeo  fui  disturb  en  mon  place. 

Le  court  fait  longement  en  doubt'  de  c'est 
matter,  et  apres  grand  deliberation  eu. 

Judgment  fuit  donne  pour  le  pi.  nisi  eausa^ 

Motion  in  arrest  of  judgment  that  the  piedf 
horses  were  mares;  and  thereupon  an  inspec- 
tion was  prayed. 

Et  sur  ceo  le  court  advisare  vult 


TESTIMONY  OF  PARTIES  IN  CRIMINAL 
PROSECUTIONS. 

Mr.  Chief  Justice  Appleton,  of  Maine,  under 
date  of  FebruaiT  22nd,  1865,  wrote  a  letter  to 
the  Hon.  D.  E.  Ware,  of  Boston,  which  appeared 
in  the  Register  of  Aueust  following,  wherein 
he  states  that  the  Legislature  of  Maine,  in  1859, 
passed  an  act,  by  which  any  respondent  in 
any  criminal  prosecution  for  *Mibel,  nuisance, 
simple  assault,  and  assault  and  battery," 
might,  by  offering  himself  as  a  witness,  be 
admitted  to  testify ;  and  that,  in  1868,  the  law 
as  to  admission  of  testimony  was  further 
extended,  and  it  was  enacted  that,  *^in  the 
trial  of  any  indictments,  complaints  and  other 
proceedings  asainst  persons  charged  with  the 
commission  of  crimes  or  offences,  the  person 
so  charged  shall,  at  his  own  request,  and  not 
otherwise,  be  deemed  a  competent  witness — 
the  credit  to  be  given  to  his  testimony  being 
left  solely  to  the  jury,  under  the  instructions 
of  the  court" 

Chief  Justice  Appleton  also  wrote  a  second 
letter,  bearing  date  the  24th  February,  1866, 
to  John  Q.  Adams,  Esq.,  Chairman  of  the 
Committee  on  the  Judidaiy  of  Massachusetts 
{tide  Law  Bogister  for  October  last),  wherein 
be  gives  his  views  at  lenfl;th  upon  the  change 
in  criminal  evidence,  and  argues  with  mudi 
legal  acumen  and  plausibility  the  ju9tice  of  the 
new  law  in  his  State.    The  opinion  emanating 
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from  a  gentleman  who  has  made  the  subject  of 
evidence  a  specialty  for  many  years,  demands 
at  least  a  candid  consideration  by  the  profes- 
sion, and  all  who  desire  the  administration  of 
equity  and  justice. 

As  the  suggestion  of  the  Chief  Justice  wis 
adopted  by  the  Judiciary  Committee,  and 
reported  to  the  House  of  Representatives  in 
the  form  of  a  bill,  and  which  may,  from  pre- 
sent appearances,  become  a  law  of  the  Com- 
monweiUth  of  Massachusetts,  it  is  desirable 
that  the  question  be  fully  discussed  and 
digested;  and  we  therefore  deem  it  not  ill- 
The  Chief  Justice  admits,  that  when  the 
accused  is  permitted  to  testify,  he  will  be 
pressed  with  question  upon  question,  and  that 
evasion  would  be  suspicious,  and  silence  1|b 
tantamount  to  confession.  **A11  this,"  he 
remarks,  ^*  may  be  disastrous  to  the  criminal, 
but  j  ustice  is  done."  We  would  ask,  wherein  ? 
If  disastrous  to  the  party  arraigned,  how  \b 
justice  done?  It  would  assuredly  be  disa^ 
trous  to  the  accused,  and  Justice  would  nft 
certainly  be  done,  if  the  party,  being  allowed 
to  testify,  should  tell  such  a  confused,  incohe- 
rent story  (as  is  usual  with  an  ignorant  person 
in  such  cases),  through  embarrassment  an^ 
fright  (as  it  is  with  those  who,  circulating  in 
good  society,  are  arraigned  for  crime),  that  t^e 
minds  of  the  jury  would  take  his  incompre- 
hensible answers  as  evasions,  and  his  testi- 
mony, in  the  main,  as  implicating  and  con- 
demning himself.  Nothing  could  be  said  of 
avail  in  palliation  of  his  conduct  And  how 
often  do  we  see  instances,  even  in  civil  matters, 
where  men  cannot  make  a  statement  on  the 
stand,  with  clearness  enough  to  be  understood 
by  a  lawyer,  much  less  by  those  who  comprise 
an  average  panel  of  jurymen ;  and  how  much 
more  is  this  confusion  and  incoherency  aggra- 
vated naturally,  in  criminal  cases,  thus  mili- 
tating in  an  incalculable  degree  against  the 
Erisoner.  And  it  is  fair  to  presume,  a  man 
aving  the  right  to  be  heard,  whether  innocciit 
or  guUt^,  if  he  remains  silent,  the  suspicions 
of  the  jury  would  at  once  be  keenly  arousefl 
These  we  deem  cogent  reasons  why  it  is 
safer,  and  wherein  justice  will  be  administered 
and  subserved  better,  by  not  allowing  parties 
to  be  heard  in  their  own  defence.  The  saipe 
objections  cannoti  of  oourse,  be  equally  perti- 
nent in  civil  cases.  We  do  no^  therefore, 
agree  with  our  advocate,  in  thinking  that  the 
guilty  would  be  'Mess  likely  to  escape,"  or 
the  danger  of  unjust  conviction  of  the  innocent 
"  diminished ;  *'  for  the  Idstory  of  criminal  law 
proves,  the  guilty  person,  having  committed  a 
crime,  steels  his  mind  and  heart  to  the  ^*  stick- 
ing point,"  and  never  fiuls  to  tell  a  plausible 
story ;  while  the  innocent  usually  breaks  down 
under  the  rigid,  perhaps  oonfounding  exami- 
nation. 

The  time-honored  maxim,  Stare  decisis  et 
non  quieta  mavere,  has  been  revered  in  all 
ages  as  the  bulwark  of  safety  in  jurispradenoe ; 
and  while  we  are  not  among  those  who  oory  out 
Stare  deoim/  (with  as  much  emphasis  as  the 
elder  Oato  qaculated  Delenda  eet  Carthago^ 


on  all  occasions)  whenever  a  reform  in  kw  is 
proposed,  and  not  unmindful  that  society  is 
constantiy  being  educated,  growing  in  truth, 
yet,  we  hold  the  reform,  or  rather  change  in 
the  code  of  Maine,  to  be  too  radical,  untime}3% 
and  we  can  but  predict  a  speedy  repeal  of  the 
law,  as  was  done  in  Connecticut  And  thus 
we  essay  to  take  issue  with  the  l^hief  Justice, 
and  against  any  State  adopting  said  rule,  for 
these  obvious  reasons. 

To  wisely  prune  and  graft  the  law  has  in 
every  age  been  considered  beneficial ;  but  true 
timed  to  offer  a  few  reasons  why,  in  our 
opinion,  the  establishment  of  sudi  rule  would 
not  only  &il  to  prove  practicable,  but  be  kr 
from  subserving  the  public  good  The  pro- 
posed rule,  as  yet  being  almost  wholly  untried, 
can  be  argued  only  upon  general  principles  of 
propriety. 

The  honorable  advocate  of  the  change  con- 
cedes the  principle  of  evidence,  that  the  accused 
is  deemed  innocent,  and  all  tiials  for  crime 
proceed  with  that  presumption.  "  Tet  during 
the  trial,"  he  observes,  in  speaking  of  the 
established  rule^  "  when  the  question  of  guilt 
or  innocence  is  to  be  determined,  the  party 
injured  or  alleging  he  is  injured,  is  admitted  to 
testif;^,  while  ihQ  reependiiant,  presumed  inno- 
cent, is  denied  a  hearmg.  Attdi  alteram  par- 
tem. Hearing  both  sides  of  a  controversy  is 
so  obvious  a  dictate  of  impartial  justioe,  that 
one  may  well  marvel  that  its  wisdom  and  pro- 
priety should  ever  have  been  called  in  question, 
much  more  that  it  should  have  been  denied." 

It  may  be  observed  here,  that  one  of  the 
principles  upon  which  the  rule  of  law  disal- 
lowing a  party  in  criminal  proceedings  to 
testify,  is,  it  redounds  to  the  benefit  of  the 
accused,  and  thus  carries  out  the  fundamental 
legal  presumption  of  innocence.  The  guiltless 
is  thus  protected.  Taking  into  consideration 
the  overwhelming  shock  which  a  man  of  ner- 
vous and  delicate  sensibilities  must  realize 
upon  being  arraigned  for  some  hdnous  crime, 
before  a  judge,  perhaps,  who  has  the  reputa- 
tion of  being  not  only  severe  in  his  manner  of 
trying  a  case,  but  nnmerciful  in  convicting  and 
passing  sentence;  and  considering,  also,  the 
liability  of  such  person  being  not  only  over- 
come, and  therefore  incoherent  in  his  testi- 
mony, but  of  actually  criminating  himself,  the 
rule  can  but  work  great  hurt  and  injustice. 
The  human  mind,  under  the  pressure  of  cala- 
mity, is  easily  seduced,  and  liable,  in  the  alarm 
of  danger,  to  acknowledge  indiscriminately  a 
falsehood  or  a  truth,  as  different  agitation  may 
prevaiL  Taking  advantage  of  his  confuaon, 
in  the  cross-examination,  subtie  or  designing 
counsel  might  make  out  a  much  stronger  case 
than  if  the  psrty  had  not  testified,  as  was 
found  to  be  the  injurious  result  of  the  rule  in 
Oonnecticut  And  the  honorable  gentleman 
admits  that  he  has  known  cases  where^  not- 
withstanding the  innocence  of  the  prisoner, 
'^as  was  abundantly  proved,"  and  notwitk- 
standing  hie  awn  testtmany^  tKe  jurjf  /eund 
him  guuty.  Our  time-lionored  and  time-tried 
rule»  therefore,  upon  this  showing  and  aspect 
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of  the  case,  may  be  said  to  be  wiser,  and  safer 
for  the  accused  (and  that  is  the  aim  of  the 
law),  in  the  majority  of  cases,  than  by  the  rule 
adopted  in  Maine. 

Although  in  France,  and  some  other  coun- 
tries, the  accused  is  allowed  to  testify,  yet 
in  England,  for  centuries,  going  back  before 
William  of  Normandy  conquered  that  island, 
the  rule  of  the  common  law  has  been  adhered 
to,  and  been  found  to  subserve  justice.  The 
rule  has  obtained  time  out  of  mind, 
reform,  since  the  Spartan  law-giver's  time,  has 
never  been  accomplished  by  ploughing  too 
deeply  or  planting  too  abundantly.  For,  as 
the  prince  of  reformers,  Bacon,  somewhere 
remarks,  **  The  work  which  I  propound 
tendeth  to  pruning  and  grafting  the  law,  and 
not  to  ploughing  up  and  planting  it  again :  for 
such  a  remove  I  should  hold  indeed  for  a  per- 
Uou9  innovation^ 

And  thus  to  plough  up  the  prime  root  and 
element  in  criminal  jurisprudence,  which  is 
made  the  more  worthy  of  veneration  from  its 
duration  and  time-tried  wisdom,  would  indeed 
be  perilous.  And  Lord  Erskine  thus  eloquently 
and  eulogistieally  says  of  evidence:  "The 
principles  of  the  law  of  evidence  are  founded 
in  the  charities  of  religion,  in  the  philosophy 
of  nature,  in  the  truths  of  history,  and  in  the 
experience  of  common  life."  (24  HowelVs 
State  Trials,  966.)  And  likewise  observes 
Chief  Justice  Story,  in  the  case  of  Nic)u>ls  v. 
Webb  (8  Wheat.  826-332):  "The  rules  of 
evidence  are  of  great  importance,  and  cannot 
he  departed  from  without  endangering  private 
1*  well  as  public  righte.^^ 

It  iii  peculiarly  fitting  to  consider  and  ponder 
these  wise  opinions,  when  a  proposition  is 
made  to  undermine  and  overthrow  a  charitable 
rule  of  law,  whereof  the  mind  of  man  runneth 
not  to  the  contrary. 

Some  jurists  have  held  that  confession  alone 
is  a  sufficient  ground  for  conviction,  even  in 
the  absence  of  independent  evidence.  (Best  on 
Prcs.  p.  880,  and  cases  there  cited. ) 

But  by  the  established  law  of  England,  a 
voluntary  and  unsuspected  confession  is  not 
sufficient  to  warrant  conviction,  unless  there 
is  independent  proof  of  the  eorpug  delicti. 
This  rule  is  certainly  more  in  accordance  with 
the  principles  of  reason  and  justice.  Those 
who  would  hold  a  confession  competent  for 
conviction,  would  doubtless  advocate  the  rule 
which  is  adopted  in  Maine.  The  voice,  whether 
bold  or  timid,  of  the  accused,  would  doubtless 
turn  the  scale  for  conviction  or  acquittal,  in 
the  minds  of  disciples  of  that  school. 

By  an  ordinance  of  France,  passed  in  1667, 
the  testimony  of  relatives  and  allies  of  parties, 
even  down  to  the  children  of  second  cousins 
inclusively,  is  rejected  in  civil  matters,  whether 
it  be  for  or  against  them.  This  institution  has, 
in  modem  times  also,  been  considered  sound 
and  reasonable  (1  Seld.  1497,  Wilk.  ed.);  for 
it  becomes  not  the  law  to  administer  any 
temptation  to  perjury.  By  the  civil  law,  rela- 
tives could  not  be  compelled  to  attest  against 
those  to  whom  they  were  allied ;  thus  showing 


that  fundamentally  the  law  has  not  favored  the 
testimony  of  prison^s,  or  of  their  friends  and 
relatives. 

The  able  and  pointed  contributor,  "  B.,"  in 
the  Register^  of  January,  1866,  avers  that  it  \a 
owing  to  prejudice  in  the  minds  of  men,  which 
prevents  their  acquiescence  to  give  fair  scope 
for  the  experiment  of  allowing  parties  in  crimi- 
nal prosecutions  to  testify,  and  states  that, 
Connecticut  having  passed  an  act,  wherein  the 
Legislature  inadvertently  «made  the  provision 
so  broad  as  to  cover  criminal  proceedings,  it 
was  repealed  from  "prejudice,"  It  is  true, 
mankind  are  naturally  opposed  to  innovation, 
but  especially  so  when  it  is  aimed  to  root  up  a 
fundamental  principle;  and,  too,  when  the 
injustice  and  iniquity  of  such  innovation  is 
palpable,  and  been  so  proved  to  the  satisfac- 
tion of  a  state  or  people.  In  the  State  of 
Connecticut,  where  the  "new  rule"  had  a  fair 
trial,  it  was  found  to  work  incalculable  hurt- 
t0  innocent  persons;  for  adroit  and  cunning 
lawyers  were  prone  either  to  hold  up  to  the 
minds  of  the  jury  the  fact — the  astounding 
fact! — that  the  prisoner  at  the  bar  had  not 
testified,  as  was  his  privilege,  or  had  evaded 
questions,  and  therefore  suspicion  should 
attach.  So  that,  whichever  position  tho 
accused  might  assume,  he  placed  himself  in 
a  critical  and  unfavorable  aspect  Like  the 
very  ancient  custom  among  the  Romans^  to 
prove  a  man's  guilt,  or  indebtedness,  by  the 
"water  test" — if  he  floated,  he  was  guilty ;  if 
he  sunk,  he  was  innocent :  so  that  he  lost  his 
life,  or  case,  in  either  event 

The  contribution  referred  to  by  "L  F.  R.," 
in  his  editorial  remarks  upon  Chief  Justice 
Appleton's  judiciary  letter  aforementioned, 
which  was  apparently  written  by  an  able 
member  of  the  bar  of  Connecticut,  says,  in  so 
many  words,  that  "prejudice  had  nothing  to 
do  with  the  repeal  of  the  act  in  that  State,  but 
that  after  one  year's  trial,  the  impression  with 
the  profession  and  judges  was,  that  mercy  to 
the  accused  demanded  its  repeat;  ^^  and  then 
proceeds  to  say,  he  thinks  "those  usually 
denominated  criminal  lawyers  ♦  *  ♦  ^^cre 
loudest  in  calling  for  a  repeal  of  the  act"  The 
repeal  was  therefore  the  result  of  one  year's 
experiment,  and  not  fh>m  mere  "prejudice," 
as  charged  in  the  January  article  Deferred'  to. 

It  was  in  the  early  part  of  the  session  of  the 
Connecticut  Legislature  of  1848^  t^at  a  bill, 
which  was  substantially  di^awn  by  Judge 
McCurdy,  and  introducea  bv  the  Hon^  Charles 
Chapman,  was  passed,  in  these  wovds :  "  No 
person  shall  be  disqualified  as  a<  witness  in 
any  suit  or  proceeding  at  law  op  ii)  equity,  by 
reason  of  his  interest  in  the  event  of  the  same 
as  a  party  or  otherwise,  or  by  reason  of  his 
conviction  of  a  crime;  but  such  interest  or 
conviction  may  be  shown  for  the  purpose  of 
affecting  his  credit" 

The  introducer  of  tiiat  bill  informs  the 
writer  that  it  was  not  intended  to  make  a 
man  indicted  for  crime  a  competent  witness  in 
his  own  case,  and  that  he  presumes  Judge 
McCurdy  had'  no  such  purpose.    At  the  first 
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term  of  the  Supreme  Court  alter  the  passage 
of  the  act,  it  may  be  seen,  the  presiding  judge 
held  that  by  said  law  the  accused  was  made  a 
competent  witness,  and  the  decision  was  con- 
curred in  by  all  the  judges. 

At  the  following  session  of  the  Legislature 
it  was,  that  an  act  was  passed  to  the  effect 
that,  "  so  much  of  the  141st  section  of  said 
act  (it  being  the  feature  in  question)  as  autho- 
rizes a  party  to  testify  regarding  the  same,  bp 
and  is  hereby  repealed." 

The  presumption  of  law,  that  an  accused 
person  is  innocent  until  proved  guilty,  becomes 
a  mere  mockery  when  such  traps  are  set  for 
guilty  men  as  the  one  in  Connecticut,  in  1848, 
and  the  one  now  being  used  in  the  State  of 
Maine. 

It  is  a  shameful  fact  that,  practically,  in 
Massachusetts  and  Maine,  erery  person  ar- 
raigned for  a  criminal  offence  is  presumed  to 
be  guilty  until  he  is  proven  innocent,  in  con- 
tradistinction to  the  theory  of  the  commopi 
law.  If  the  rule  advocated  by  Chief  Justice 
Appleton  were  to  become  the  law  in  Massa- 
chusetts, *4t  would  be  the  last  turn  in  the 
screw,"  says  our  informant,  **and  few  men 
would  ever  after  be  successiiilly  defended 
there."  A  cross-examination  of  a  person  ar- 
raigned for  crime  is  indeed  a  terrible  test^  and 
the  skilful  trier  who  conducts  it  might  well 
jsay,  with  Hamlet, 

**  If  drenrnttaocM  iMd  w,  I  will  f  nd 
Where  tnitb  is  hid.  thoa^  It  w«re  bid  indeed 
Within  the  centre.'* 

We  think  it  is  abundantly  shown,  the  trial 
of  the  rule  in  Connecticut  proved— as  doub^ 
less  will  be  proved  in  Maine — that  innocent 
persons  were  more  likely  to  be  convicted 
thereby,  than  under  the  old  common-law  rule 
of  England ;  for  it  works  in  contravention  of 
the  wise  maxim  in  crimical  law,  that  **it  is 
better  that  ten  guilty  persons  should  escape, 
than  that  one  innocent  man  should  suffer." 
A  citation  or  two  may  not  be  ill-timed  in  this 
connection. 

The  notorious  trial  of  Eugene  Aram,  which 
took  place  at  the  York  assizes  in  1759,  is -a 
strong  case  illustrative  of  our  theory,  that 
more  certainty  of  conviction  follows  when  the 
prisoner  is  allowed  to  speak  or  testify.  Readers 
of  criminal  law  and  history  will  agree,  that  the 
testimony  adduced  in  Aram's  case  was  entirely 
inadequate  and  insufficient  to  convict  him. 

The  body  of  Daniel  Clarke,  the  murdered 
man,  was  found  in  a  cave,  fourteen  years  after 
the  deed  was  committed.  Richard  Houseman, 
A^ho  was  indicted,  turned  *' king's  evidence," 
and  Aram  was  named  as  the  principal  perpe- 
trator of  the  crime.  The  skull  of  the  murdered 
man  vas  produced  in  court,  but  the  only  medi- 
cal testimony  was  that  of  Mr.  Locock,  who 
depoBtti  that  "  no  such  breach  as  that  pointed 
out  in  the  skull  could  have  proceeded  from 
natunl  decay ;  that  it  was  not  a  recent  frac- 
ture by  tbs  instrument  with  which  it  had  been 
dug  up,  but  seemed  to  be  of  many  years' 
standing."  The  prosecution  proved,  in  fact, 
iM>tbii\g,  jBBd  Aram  called  no  witness  in  his 


defence.  The  sage  prindple  in  English  law, 
that  no  man  can  be  condemned  for  murder, 
unless  the  body  of  the  person  supposed  to 
have  been  murdered  be  found  and  identified, 
was  entirely  ignored  in  this  ease;  the  4&rpu* 
dslieii  was  not  proved;  w>  satisfactory  proof 
that  the  skeleton  was  that  of  Clarke.  Neither 
the  age,  the  sex,  nor  any  of  the  many  points 
of  identity  which  at  the  present  day  would  be 
required,  were  proved. 

Trusting  to  his  genius,  eloquence,  and  inge- 
nuity for  defence,  Aram  delivered  a  written 
speech  of  great  power,  denying  any  knowledge 
of  the  bones  exhibited,  and  presented  we^hty 
arguments  to  prove  they  belonged  to  some 
hermit,  who  had  in  former  times  dwelt  in  the 
cave,  ^*as  the  holv  Saint  Robert  was  known 
to  have  done."  Although  Aram's  aivument 
was  most  powerful,  the  jury  failed  to  be  con- 
vinced of  his  innocence.  It  is  confidently 
believed  that  the  astonishing  abilities  he  exhi- 
bited on  his  trial,  contributed  only  to  the 
clearer  establishment  of  his  guilt  The  cele- 
brated Dr.  Paley,  who  was  present  at  the  trial, 
was  afterward  heard  to  say  that  Eugene  Aram 
had  **got  himself  hanged  by  his  own  inge- 
nuity." If  he  had  remained  silent,  the  jury 
could  not  have  convicted  lum  upon  the  evi- 
dence presented. 

There  is  little  doubt,  firom  different  authori- 
ties on  the  Sttbjecti  that  he  unwittingly  pleaded 
for  his  own  conviction.  He  doubtless  did 
more  to  throw  light  (or  what  was  considered 
light)  upon  the  gossamer-threaded  evidence, 
and  prove  ^*  unknown  facts  of  guilty  acts,"* 
than  a  dozen  witnesses.  And  it  is  conceded 
that  the  jury  not  only  indulged  in  conjec- 
tures, and  magnified  suspicions  into  proof,  but 
weighed  probabilides  in  gold  9caU9. 

We  have  cited  this  case  as  tending  to  show 
that  when  a  prisoner  undertakes  to  exculpate 
himself,  the  nature  of  man  is  such,  that  it 
begins  to  distrust  and  finally  rebels  against 
his  words  of  exculpation,  even  if  the  accused 
does  not  entangle  himself  in  some  link  or 
chain  of  the  evidence,  as  is  oMst  Kkely  to  be 
the  case. 

Other  and  parallel  cases  might  be  cited  to 
show  that  when  a  party  in  criminal  prosecu- 
tion speaks  in  his  own  behalf^  he  usually  has 
^^a  fool  for  his  client,"  and  that  it  invariablv 
fails  at  least  to  improve  his  position  before  the 
court. 

We  conceive  that,  for  any  State  to  adopt  the 
act  or  rule,  which  Connecticut  found  unwise 
and  impracticable,  and  repealed,  as  working 
great  injustice  to  the  innocent;  which  Maine 
has  adopted,  and  which  is  urged  upon  Massa- 
chusetts, would  not  only  be  a  **  perilous  inno- 
vation," but  be  instrumental  in  furthering  the 
acquittal  of  bold  and  desperately  bad  men, 
and  convicting  those  who  are  timid  and  wholly 
innocent 

Our  time-revered  rule  not  only  obviates  the 
possibility  of  the  accused  criminating  himself 
but  prevents  perjury.  And  who  can  doubt, 
if  we  were  to  adopt  the  prooosed  rule — this 
unhingement  of  the  law — in  tne  State  of  New 


May,  1867.] 


LOCAL  COURTS'  t  MUNICIPAL  GAZETTE. 


[Vol  IlL—n 


T<ffk,  tiuit  persons  guilty  of  the  crime  with 
which  they  are  arraigned,  would  on  every 
occasion  commit  perjury ;  and  whether  they 
did  or  not,  the  jury  would  helieve  they  did, 
and  so  he  loth  to  ctceredit  the  testimony  of 
any  ono.  Thus  the  rule  would  inevitably 
become  an  en^e  of  self-conTiction.  The  act 
of  administering  the  oath  to  a  prisoner,  and, 
likewise  his  testmiony,  would  be  deemed  mtile, 
idle  words.  At  the  present  time  the  accused  ^ 
is  at  liberty  to  say  whatever  he  pleases,  after  ** 
the  ease  is  submitted,  and  his  statements  axe 
taken  for  what  they  are  worth. 

So  that,  under  the  old-established  law,  there 
is  as  much  efficacy  in  hearing  the  prisoner,  as 
there  could  possibly  be  were  the  proposed  rule 
adopted.  And,  finally,  in  all  candour  to  Mr. 
Chief  Justice  Appleton  and  those  who  adhere 
to  his  school,  we  can  only  account  for  their 
earnest  advocacy,  and  the  people's  opposition 
(where  it  has  been  tried)  to  the  new  rule,  uoon 
the  principle  of  the  old  proverb,  that  a  looher-  ^ 
on  9eeth  more  than  a  gamoiter. 

F.  F.  B. 
— Amorioan  Law  Eeguter, 


MAQISTBATES.  MUNICIPAL, 
INSOI.VENCY,  &  SCHOOL  LAW. 

NOTES  OF  NEW  DECISIONS  AND  LS21DING 
OASES. 

CBOfuiAi.  Law— -FsnjLir  RAm.—The  prisoner 
was  coQvieted  upon  an  iadiotment  nnder  O.  8.  U. 
C,  eh.  d6,  containing  three  connts,  each  charg- 
ing him  as  a  dtisen  of  the  United  States ;  the  first 
count  alleging  that  he  entered  Upper  Canada  with 
intent  to  levy  war  against  Her  Msjesty^  the 
second  that  he  was  in  arms  within  Upper  Canada, 
with  tlie  same  intent ;  the  third,  that  he  com- 
mitted an  act  ef  hostility  therein,  by  assaulting 
eertain  of  Her  Msjesty's  snbjeots,  with  the  same 
intent. 

The  prisoner's  own  statement,  on  which  the 
Crown  rested,  was  that  he  was  bom  in  Ireland, 
and  was  a  citizen  of  the  United  States.  It  was 
olyeeted  that  the  dnty  of  allegiance  attaching 
from  his  birth  continued,  and  he  therefore  was 
not  shewn  to  be  a  eitixen  of  the  United  States — 
but 

Eddj  that  though  his  duty  as  a  subject  remain- 
ed, he  might  become  liable  as  a  citiien  of  the 
United  States,  by  being  naturalised,  of  which  hie 
own  declaration  was  evidence. 

Held^  also,  upon  the  testimony  set  out  below, 
that  there  was  evidence  against  the  prisoner  of 
the  acts  charged. 

EtH  also,  that  even  if  he  carried  no  ^rms,  on 
which  the  evidence  was  not  uniform,  being  joined 
with  and  part  of  an  armed  body  which  had  enters 
ed  Upper  Canada  f^om  the  United  States,  and 
attacked  the  Canadian  volunteers,  he  would  be 


guilty  of  their  acts  of  hostility  and  of  their  intent ;' 
and  that  if  he  was  there  to  sanction  with  his  pre- 
sence as  a  olergjmaa  what  the  rest  were  doing, 
he  was  in  arms  as  much  as  those  who  were 
actually  armed. 

Edd,  also,  that  the  affidavits,  tendered  showed 
no  ground  for  interferenoe. 

A  rule  fii>t  for  a  new  trial  was  therefore  refused. 
—Rtgina  v.  McMahon,  26  U.  C.  Q.  B,  195. 


In  this  ease,  the  charge  being  the  same  as  in 
the  last,  it  was  shewn  that  the  prisoner  had  de- 
clared himself  to  be  an  American  citixen  since 
his  arreat,  but  a  witness  was  called  on  his  be- 
half, who  proved  that  he  was  bom  within  the 
Queen's  allegiance,  ffeld,  that  the  Crown  might 
waive  the  right  of  allegianoe,  and  try  him  as  an 
American  citiaen,  which  he  claimed  to  be: 

The  fact  of  the  invaders  ooming  firom  the 
United  States  would  be  primA  facte  evidenoe  of 
their  being  citixens  or  subjects  thereof. 

The  prisoner  asserted  that  he  came  over  with 
the  invaders  as  reporter  only  but  Beld^  that  this 
clearly  could  form  no  defence,  for  the  presence 
of  any  one  encouraging  the  unlawful  design  in 
any  character  would  make  him  a  sharer  in  the 
guilt 

Mtld,  also,  that  the  affidarile  aiforded  no  ground 
for  interferenoe. — Regina  v.  Lynch^  20  U.  C.  Q. 
B.  208. 

HioHWAT— EviniKCS — AnoPTiOH  bt  Cbown 

or  OBIOINAL  SURVST  AHD  OONSBQUBIIT  INABILITY 
TO  ALTBB— GbABT  TO  PBTVATB  IBDIVIDUAL. — In 

the  year  1826  the  original  town-plot  of  London 
was  surveyed  under  instructions  from  the  Crown, 
and  the  plan  of  snoh  survey,  with  the  field  notes, 
shewed  that  two  of  the  streets,  for  obstructing 
portions  of  which  the  defendent  was  indicted, 
were  extended  to  within  four  rods  of  the  river 
Thames  which  runs  through  that  town.  The 
overseer  of  highways  for  the  years  1829,  1830, 
1881,  stated  that  he  had  traced  the  streets  in 
question  all  through ;  that  the  posts  were  there ; 
that  he  opened  the  streets  by  the  posts  ;  that 
|here  was  a  road  reserved  four  rods  along  the 
river  bank ;  that  one  of  the  streets  ran  down  to 
the  river,  and  the  posts  where  then  four  rods 
from  the  river  when  he  opened  that  street 

In  1832  one  B.  was  duly  instructed  to  survey 
a  mill  site  in  the  town,  and  to  lay  off  for  the 
purchaser  such  ground  as  might  be  necessary, 
and  he  thereupon  ran  a  line  which  crossed  these 
two  streets  as  designated  upon  the  original  plan, 
and  cut  off  portions  of  several  town  lots  laid  out 
upon  this  plan. 

In  1839  a  mill  site  was  sold  by  the  Crown 
Land  Agent  to  one  B.  (nnder  whom  the  defen- 
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dftiit  olalmed),  not  aooordiog  to  R.'s  sarrey,  bol 
aecorditig  to  a  mall  plan  obtained  from  the 
original  anrreyor,  and  tbe  patent  which  issued  in 
1846  appeared  to  grant  tbe  land  designated  on 
this  plan,  making  no  reserration  of  streets,  Ymt^  < 
including  the  extensions  to  the  river  of  the 
streets  in  qnestion,  as  laid  out  upon  the  original 
plan. 

Preriously,  also,  to  this  sale,  lots  had  been  ^' 
sold  on  these  streets  by  the  proper  aathorities  ; 
the  streets  had  been  worked  and  improved,  and 
one  in  partiovlar  was  open  to  tbe  riyer,  and  the 
other  as  far  as  where  the  obstruction  stood : 

Held,  affirming  the  judgment  of  the  Court  of 
Common  Pleas,  16  C.  P.  145,  that  the  eridenee 
conelusitely  established  that  the  streets  in  ques- 
tion had  been  laid  ont  in  the  original  survey  of 
the  town  to  within  four  rods  of  the  rirer,  and 
that  this  spaee  was  left  open  for  public  use ;  that 
the  existence  of  these  streets  as  public  highways 
was  shewn  by  the  work  on  the  ground  at  the 
original  surrey,  and  by  the  adoption,  on  the  part 
of  the  Crown,  of  that  work  as  exhibited  on  the 
plan  thereof  returned,  which  adoption  was  estab- 
lished by  the  disposition  of  lands  according  to 
that  plan  and  surrey ;  that  thereby  these  streets 
became  public  highways ;  and  although  priof  to 
such  adoption  the  Crown  would  not  have  been 
bound  by  either  plan  or  survey,  after  such  adop- 
tion there  was  no  power  of  making  such  an 
alteration  as  would  be  necessary  to  establish  the 
defence  set  up.  —  Segina  v,  JBTuit/,  17  U.  C.  C.  P. 
443. 


COHYICTIOV  AT  QuASTXR  SkSSIOMS  TODXa  COH. 

Stat.  U.  C.  cap.  75— Cxrtiobabi.-*-A.  engaged 
B.  and  his  hired  man  C.  to  build  a  house  for  him, 
and  agreed  to  pay  B.  his. ordinary  wages,  and  |I 
per  diem  for  C.  A  making  default  was  convicted 
before  a  magistrate  under  the  Master  and  Ser- 
vants* Act,  and  ordered  to  pay  6.  $15  50  for  C's 
services.  A  appealed,  but  the  appeal  was  ad- 
journed to  another  Sessions,  when  the  conviction 
was  quashed.  B.  then  obtained  a  summons  to 
shew  cause  why  a  certiorari  should  not  issue  to 
return  the  order  quashing  conviction,  etc.,  into 
the  Queen's  Bench. 

Held,  1.  That  the  applicant  had  a  right  to  the 
certiorari,  but 

SembU,  that  the  proceedings  to  reinstate  the 
conviction  were  unnecessary. 

ITeld,  2.  That  the  agreement  referred  to  did 
not  come  within  the  second  branch  of  Con.  Stat. 
U.  C.  cap.  76,  see.  8,  and 

Semble,  that  the  terms  used  in  the  first  branch 
of  same  section  refer  to  agreements  where  mas- 
ter, joumeyman  and  laborer  belong  to  the  same 


calling!  and  one  engitged  the  other  to  work  for 
him  in  its  exercise. 

Qucsre,  as  to  power  of  Quarter  Sessions  to 
adjonmsQch  a  oase. — In  Re  DoyUe  OonwicHon 
on  Qomplaint  of  MeChmher,  4  Prao.  Rep.  82. 

KtfQLIGKKOI  —  MUVIOIFAI     COBPOBATIOX.  — 

Where  a  corporation  is  sued  for  an  injury  grow- 
ing out  of  negligenoe  of  the  corporate  anUiorities 
in  th«ir  care  of  the  streets  of  the  eorporation, 
they  cannot  detod  tiiemselves  on  the  ground 
that  the  formalities  of  the  statute  were  not  pur- 
sued in  establishing  the  street  originally.  Mayor 
V.  Sheffield,  4  Wallace. 

If  the  authorities  of  a  olty  or  town  have  treated 
a  place  ar  a  public  street,  taking  charge  of  it, 
and  regulating  it  as  they  do  other  streets,  they 
cannot,  when  sued  for  such  iiO^rj*  defend  them- 
selves by  alleging  want  of  authority  in  establish* 
ing  the  street  (/)&.)— A  L.  Reg.  441. 

—————— ■h——^^»^——i^i——— M—^ 

SIMPLE  CONTRACTS  &  AFFAIBS 
OP  SVBBY  BAt  UFB. 

NOTES  OP  NEW  DECISIONS  AND  LEADING 
CASES. 
Basks— Intbrist. — Beid,  affirming  the  judg- 
ment of  the  Court  of  Coumon  Pleas,  Draper,  C. 
J.,  TanKoughnet,  C,  and  Mowat,  V.  C,  diBten- 
tienUbwt  that  the  29  and  80  Tic.  ob.  10,  see.  6, 
exempts  Banking  Corporations  not  merely  from 
liability  to  the  pecuniary  penalty  imposed  bj 
Con.  Stat.  C.  oh.  58,  sec.  9,  but  from  the  loss  or 
forfeiture  under  that  Statute  of  the  security  re- 
ceived by  them  for  the  moneys  advanced.*-7A« 
Commercial  Bank  of  Canada  t.  Cotton  e<  a/,  17 
U.  0.  C.  P.  447. 


TOLUBTABT  DBID — ^ASSIOBMBBT  OB  PSBSOBAL 
BSTATB— PBOmsSOBTHOns  HOT  Iff]>OBBB»-^BT- 

orp. — ^An  assignment  in  general  terms  of  per- 
sonal estate  will  pass  promissory  notes  in  tbe 
possession  of  the  settlor,  although  not  endorsed 
to  the  donee. 

Therefore,  where  A.  assigned  her  persons! 
estate  to  6.,  and  certain  promissory  notes  drawn 
by  C,  which  were  at  the  date  of  the  settlement 
in  her  possession,  were  afterwards  given  by  her 
to  B.,  who  by  his  will  give  a  legacy  to  C,  the 
executors  of  B.,  were  held  entitled  to  deduct 
from  C.'s  legacy  the  amount  due  on  the  notes. -^ 
Richardeon  v.  Richardeon,  16  W.  R.  690. 

Railway  Coxpabt  —  Nbouobbob.  —  Where 
the  defendant  (a  railroad  company)  has,  b/ 
its  own  act,  obstructed  the  view  of  travellers 
upon  the  public  highway  by  piling  its  wood  so 
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that  the  ftpproaoh  of  the  train  to  the  orossiog 
cannot  be  seen  nntll  the  trateller  is  upon  the 
track,  one  who  has  driren  upon  the  track  with 
due  oare,  and  looked  for  the  train  as  soon  as 
looking  eoald  be  of  eerYioe»  wUl  not  be  deemed 
gniltyof  negligenee  in  not  first  stopping  his  team 
to  ascertain  if  a  train  might  be  approaching. 
If  in  sueb  case  the  trareller  is  killed  or  injured 
by  a  eollision  with  the  cars  upon  snoh  crossing, 
the  company  will  be  deemed  guilty  of  negligence, 
and  held  answerable  therefor. — Maekay  t.  Rail" 
road  Co.,  A.  L.  Reg.  413. 


Salb  or  Chattels  —  Dilitibt.  —  The  osten* 
sible  nature  and  purpose  of  a  change  of  posses- 
sion, as  well  as  its  daration,  should  be  oonsidered 
in  determining  whether  It  was  so  manifest  and 
substantial  as  to  be  nnprejodiced  by  a  return  of 
the  property  to  the  control  and  possession  of  the 
original  owner.     89  Vert.  Rep. 

In  March,  R.  delirered  all  his  assets*  includ- 
ing two  waggons,  to  H.,  to  enable  H.  to  realise  out 
of  their  aTails  the  payment  of  certain  debts.  H: 
sells  part  of  them,  and  applies  on  h!s  debts.  In 
June,  therefore,  he  allows  the  waggons  to  return 
to  R.'s  possession,  although  the  debts  were  not 
folly  paid,  H.  belieTing  that  he  oould  not  lose 
any  rights  by  so  doing,  ffeidf  that  the  waggons, 
after  their  return  to  R.*s  bands,  and  while  in  his 
possession,  are  attachable  as  R.*s  property.  (/J.) 

The  attachment  would  not  be  less  Talid  because 
H.  had  been  prerionsly  summoned  as  R.'s  trustee 
on  account  of  these  waggons  at  the  suit  of  the 
creditor  who  makes  the  attachment ;  nor  would 
its  Talidity  l>e  altered  by  H.'s  haTing  become 
responsible  for  the  debt,  unless  R.  was  also  dis- 
charged. (Id.) 

Property  ex€mpt§d  from  exteuiUm—SaU  (^,  hy 
dfbtor. — The  owner  of  property  which  is  exempt 
from  execution  in  Kentucky  has  the  right  to  sell 
such  property  at  his  pleasure,  and  such  sale 
passes  the  absolute  title  to  the  purchaser,  without 
rendering  the  property  liable  to  execution  for  the 
debts  of  the  owner.  {Anthony  ▼.  Wade^  Ci  of 
Appeals  of  Ky.) 

8nch  a  sale  is  no  fraud  upon  the  creditors  of 
the  owners  of  the  property,  beoause  the  property 
gaTe  no  delusive  credit  to  the  owner,  the  law  of 
exemption  being  sufficient  notice  to  all  creditors 
that  the  property  was  not  subject  to  their  de- 
mands. (Id.) 

The  exemption  laws  of  Keataeky  were  passed 
for  the  benefit  of  the  families  of  housekeepers . 
and  a  man  who  is  in  good  faith  a  housekeeper  In 
one  county  in  Kentucky,  does  not  lose  that  char- 
acter by  remoTing  with  his  family  and  carrying 
exempted  property  t^m  one  county  to  another 
in  this  State.  (Id.) 


He  does  not  lose  his  chiracter  ns  a  housekeeper 
by  •'  packing  up "  his  goo«l8  for  the  purpose  of 
remoTiog  with  hi*  family,  and  carrying  the  ex- 
empted property  from  Kentucky  to  the  State  of 
TesMssee.  (Id) 

Property  which  is  exempted  from  executicn 
because  the  owner  is  a  housekeeper,  is  also 
exempt  from  seisnre  under  execution  while  in 
trmuiiu  (torn  one  county  to  another ;  also  while 
tu  trangitu  ftrom  Kentucky  to  Tennessee.  (Id.) — 
A.  L.  Reg.  488. 

UPPEB  CANADA  BEFOBTS. 

CHANCERY. 

(Beparted  &y  8. 0.  Wood,  Esq.,  Sarrisler<U-Z0aw.) 

Iff  3UB  DiLho^*B  Trusts. 

New  Tnulv^^fSao  app&inttd  M  ptace  qf  enu-^VeiUng  order 
—Imp.  SUmL  is,  U  Fk;«q».  60— C.  &  CT.  a  ««>.  12,  t.  29— 
Pradioe, 

Where  It  IwcomM  neoeiiwry  to  apply  to  the  Court  for  the 
•ppotntment  of  m  new  tront^  It  1«  only  under  Terripeeial 
cireofflftancei  that  the  Ooort  will  be  latlafled  with  one  ; 
therefore 

When  tbetraetee  appointed  bjawUl  had  died,  aad  he 
who  waa  named  bf  the  testator  to  saceeed  him  was  oat  of 
the  JnrlMletkm.  and  bbewn  to  be  an  ansalUUe  person  to 
act  In  the  trost,  the  Ooort  appointed,  in  subetltotlon  for 
him,  a  eettui  que  trud  under  the  wUl,  whom  the  testator 
had  named  ae  a  tmetee  thereof  under  eertala  coatlageii* 
dee  which  haa  not  ooenrred;  bnt  under  the  dienm- 
stances,  dlreeted  another  to  be  associated  with  him, 
althongh  the  will  provided  fbr  oae  trustee  only  acting  In 
the  trast  at  one  time. 

[ChMMSty,  Feb.  18,  A  AprU  8, 1887.] 

This  was  a  petition  presented  ex  parte  on  be- 
half of  the  eeetuit  que  truetent  under  the  will  of  the 
late  0.  O.  Dillon,  setting  out  the  will  of  the  de- 
ceased, whereby,  after  detising  his  real  and  per- 
sonal estates  to  J.  0.  Bowes,  in  fbe,  to  be  held 
by  him  in  trust  for  the  ceeiuie  que  trmitent  therein 
named  (being  the  petitloBers  and  J.  Dillon,  Jnn.) 
the  testator  directed  as  follows :  **  PrOTided  also 
thai  in  case  my  said  trustee  shall  die,  or  become 
unable  from  any  cause  to  act,  then  I  will  and 
direct  and  hereby  appoint  John  Hall  to  be  the 
trustee  of  this  my  will,  in  tiie  place  of  the  ssid 
J.  G.  Bowes;  and  in  case  the  said  John  HaU 
sh^l  die,  or  refuse  to  accept  the  said  appoint- 
ment, in  snoh  case  I  nominate  and  appmt  my 
father  to  act  in  this  behalf;  and  failing  either, 
then  I  requeet  the  said  J.  0.  Bowes,  John  HalU 
my  ikther,  or  either  of  them,  to  name  some  trus- 
tee to  act  in  the  matter  of  this  my  will ;  and 
failing  tills,  I  deeire  my  brother  John  to  act  as 
my  trustee  in  this  behalf;  hereby  veeting  in  such 
one  trustee  as  shall  consent  to  aot  all  the  trust 
estates,  moneys  and  premises,  whioh  shall  be 
then  Tested  in  the  trustee  so  dying  or  refusing 
or  becoming  incapable  to  act  as  aforesaid." 

The  petition  farther  alleged  the  death  of  Mr. 
Bowes,  the  departure  fh>m  Canada  of  Mr.  Hall, 
his  residence  out  of  the  Jurisdiction,  and  other 
drcumstances  whioh  rendered  it  desirable  that 
a  new  trustee  should  be  appointed,  and  prayed 
that«John  Dillon,  Jun.,  the  testator's  brother, 
named  in  the  will,  should  l>e  appointed  trustee 
thereof,  and  that  the  trust  property  might  test 
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in  him  for  the  estate  detlaed  by  the  will  to  the 
trustee  thereof,  to  beheld  bj  him  upon  the  tmets 
of  the  will  or  each  of  them  as  were  subsisting 
and  capable  of  taking  effect. 

8.  G.  Wood  for  the  petitioners. 

As  to  the  jurisdiction  of  the  Coart  Uiider 
C.S.U.O.  cap.  12,  sec.  26,  the  Court  of  Chancery 
for  U.  C.  has  the  power  conferred  upon  the 
Court  in  England  by  Imp.  Stat.  18,  14  Vic.  cap. 
60  (Trustee  Act  1850),  sees.  82-40. 

Application  should  be  by  petition,  not  by  ImU. 
—Tripp's  Forms,  212;  Morgan's  Acts  and  Or- 
ders, 91 ;  Tkomat  t.  Walker,  18  Bear.  621 ;  and 
shoald  be  made  in  Court,  not  in  Chambers. — In 
re  Lath,  Chy.  Cham.  Rep.  226.  (As  to  cases 
where  application  in  Chambers  is  proper,  see 
Tripp,  212;  2  Set.  812;  Morgan,  626.) 

Service  on  former  trustee  not  necessary  wheh 
he  is  out  of  the  Jurisdiction. — Tripp,  95, 96,  note 
/;  Lewis  on  Trusts,  4th  Edit  687,  note  e.  In 
re  Sloper^  18  Beav.  596,  the  old  trustees  appear 
to  have  been  within  the  jurisdiction. 

A  trustee  going  out  of  the  jurisdiction  is  n«l 
thereby  incapable,  unwilling,  or  unable  to  ac% 
within  the  terms  of  a  power  to  appoint  new  trus- 
tees, and  an  application  to  the  Court  is  proper. 
— i?«  ffarrUon'e  TVtwtt,  22  L.  J.  N.  S.  Chy.  69 ; 
following  In  re  WatCe  Settlement^  20  L.  J.  N.  S. 
Chy.  887 ;  8.  C.  15  Jnr.  459.* 

As  to  misconduct  of  trustee  affording  ground 
for  the  application.— Lewin,  547,  548.  As  to 
bankruptcy.— Ji(«  Bridgman,  1  Drew,  ft  Sm.  164, 
see  170 ;  Barrie  t.  Harrie^  29  Bear.  107. 

As  to  the  appointment  of  a  eeetui  qtie  irutt-^ 
As  a  general  rule,  such  an  appointment  is  con- 
sidered objectionable. -YTiMluii^  t.  Bolder,  21 
BeaT.  222.  Tet  in  this  case,  the  eettui  que  iruit 
is  the  nominee  of  the  testator  (although  the  pre- 
cise circumstances  under  which  the  trust  was  to 
dcToWe  upon  him  hare  not  occurred) ;  and  ceatuie 
que  trueient  were  appointed  in  Ex  parte  Glutton,  17 
Jur.  988;  Ez parte  Cor^bear^e  Settlement,  1  W.B. 
458 ;  Me  Clieeold*e  Settlement,  10  L.  T.  N.8.  642. 

As  to  the  appointment  of  one  trustee.  The  tes- 
tator, by  his  will,  manifested  an  intention  th«t 
only  one  trustee  should  act  at  one  time,  and 
where  one  trustee  only  was  originally  appointed 
the  Court  will  appoint  one.— i?s  Roberta,  9  W.R. 
758 ;  Me  Meyneault,  16  Jnr.  288 ;  and  in  Me  Tem- 
peat,  1  L.R.Chy.  Appeals,  485;  S.C.  85  L.J.N.S. 
Chy.  682,  it  is  said  that  « the  Court  will  regard 
the  wishes  of  a  testator  expressed  or  demon- 
strated" in  regard  to  the  appointment  of  trus- 
tees. 

By  consent  of  parties  concerned,  a  trustee  will 
be  appointed  without  a  reference — In  re  Batterer' 
hy*e  Truata,  16  Jur.  900;  Robin$<nCa  TruaU,  15 
Jur.  187;  In  re  TunaUdL  15  Jur.  645,  981 ;  S.C. 
4  De  G.  ft  Sm.  421. 

The  proposed  trustee  being  a  nominee  of  the 
testator,  the  Court  in  appointing  him  will  ,be 
merely  giving  effect  to  the  testator's  wishes  and 
intentions,  and  therefore  ho  will  take  all  the 
powers  conferred  by  the  will  on  the  trustee 
thereof  for  the  time  being;  the  decisions  in 
Lyon  T.  Madenhuret,  5  Gr.  544,  and  Tripp  t. 
Martin,  9  Gr.  20,  not  being  applicable  to  the 
present  case. 

■  » 

•  Bat  M6  eon  ra,  Munard  t.  n^/brti,  1  8m.  A  Gill  426> 
fl.  G.  22  L.  J.,  N.  a.  Chj.  1053 ;  Morgan,  89.~BiP 


If  owAT,  V.  C— I  think  the  petition  and  affida- 
vits make  out  a  case  for  the  appointment  of  new 
trasteea,  but  not  of  one  trustee.  The  testotor 
had  a  right  to  appoint  one  if  he  choee ;  bnt  when 
it  becomes  neoeasary  to  apfrfy  to  tUa  Coort  for 
an  appointment  in  a  ease  not  provided  for  by  the 
testator,  it  is  only  under  very  apeeial  mieum- 
stancee  that  the  Court  of  Chanoexy  will  be  satis- 
fied with  one  trustee.  The  cireomstances  here 
are  not  sufficient  for  this  purpoee.  The  peti- 
tioners must  therefore  procure  another  to  be 
associated  with  Mr.  Dillon,  and,  on  proper  affi- 
darits  of  the  fitness  of  the  trustee  so  proposed, 
the  two  will  be  appointed.* 

Upon  a  consent  by  another  proposed  trustee, 
and  affidarits  of  fitness  being  filed,  his  Lordship 
afterwards  granted  a  fiat  for  the  order  as  prayed, 
appointing  the  two  trustees  proposed  and  Test- 
ing the  trust  estates  in  them. 


SNQLISH  REPORTS. 

RooTH  e.  Tki  North  Eastxbv  Railway 

COMPAHT. 
SaUwcty  Oamp 

A.  rttllwaj  eompsny  oMitod  mtUe  npm  epuiAal  eoDditioiis 
The  flnt  oradltloo  ■ttpvlatwl  thst^'ttMowMr  nudmtBkm 
all  risk  of  loading,  unloading,  and  oarriaga,  wh«tb«r 
•riilBg  from  tha  nag Uganoa  or  oimralt  of  tha  eonpany  or 
thair  aanranta,  or  fton  dolMt  or  tnm  impaffiictfoa  In  the 
■IntloB,  platfotm,  or  plaea  of  loading  or  mlandfaig,  or  of 
tba  csrnaga  in  whka  th^  maj  ba  loadad  or  oonv*^. 
or  ftx)m  any  othor  canaa  wbataoeirar.''  A  inboeqatnt 
aonditlon  a^mlatad  ihnt  -tba  ooapnay  wfll  gimnt  fraa 
paiiea  to  panoiM  baring  tha  oua  of  lira  stock,  aa  an  in- 
dneamant  to  owneri  to  aand  proper  panona  vltk  and  to 
take  enra  of  tbanL" 

BeUL  that  tho  flnt  taken  by  itNlf  was  nnreaaoniMa  tad 

Bddf  eaeondlj,  that,  eren  aaenmlng  the  flnt  ooodlttoo  to  b« 
aaranbla,  the  enbaeqtwnt  condition  ooold  not  hare  the 
afliset  of  making  it  reaaonabla,  eo  ikr  ae  It  related  to  rltlti 
orar  wbldi  the  pereooe  eaat  nndar  tha  sabaaqoant  condi- 
tion hab  no  control,  eoch  aa  dftfiH?te  of  atatlopt 

SatibU,  (per  Channel,  B.)— Such  condltibna  relating  to  a 
eingle  mlima^naMar  are  not  eenrahlek  and  cannot  be  good 
In  part  and  bad  in  part, 

[Xz^  Jan.  25, 1867.] 

This  was  an  action  for  not  duly  deliTering 
eattle  carried  fbr  the  plaintiff  by  the  defendants 
from  Boroughbridge  to  Chesteiiieid. 

The  first  count  alleged  a  bailment  upon  the 
terms  that  the  defendants  should  safely  and 
securely  carry  the  cattle  from  Boroughbridge 
to  Chesterfield,  and  there  deliYcr  them  to  the 
plaintiff.  It  alleged  a  breach  of  this  duty  where- 
by some  of  the  cattle  escaped  on  to  the  railway 
and  were  destroyed. 

The  second  count  alleged  a  bdlment  oq  the 
terms  that  the  defendants  should  safely  and 
securely  carry  the  eattle  fh>m  the  one  piece  to 
the  other  and  there  deliTcr  them  to  the  plaiDttffi 
at  a  safe  and  proper  place.  It  alleged  for  breach 
that  they  deliTered  them  at  an  nnsafe  and  im- 
proper place,  whereby  they  eecaped  as  in  the 
first  count 

The  defendants  traTcrsed  the  bailments  and 
the  breaches. 

The  case  was  tried  before  Mr.  Justice  Smitli 
at  the  last  Summer  Assizes  at  Derby,  when  the 
facts  proved  were  as  follows : — 

•  Bee 2  Sot.  824;  Ae  TunttaO,  4  De  O.  A  8m. 4«;  8.  C.  1» 
Jnr.  645;  Be  Dickinmn'i  Tnati,  1  Jor.  N.  &  724. 
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The  plaintiff  resided  at  Chesterfield,  and  was 
in  the  habit  of  sending  cattle  by  the  defendants' 
line.  On  the  27th  April  he  delivered  ten  heifers 
and  ilYe  eows  to  the  defendants  at  Borongbridge 
to  be  carried  to  Chesterfield.  The  defendants 
had  no  line  to  Chesterfield  themselTes  ;  but  the 
station  there  belonged  to  the  Midland  Company. 
The  plaintiff  receited  a  ticket  for  the  beasts  and 
signed  the  connterfoil.  The  ticket  contained 
conditions  as  follows ; — '*  This  stock  is  received 
by  the  company  subject  to  the  following  condi- 
tions: That  the  owner  undertakes  all  risks  of 
loading,  unloading,  and  carriage,  whether  arising 
from  the  negligence  or  default  of  the  company 
or  their  serYsntt^  or  from  defect  or  imperfection 
in  the  station  platform  or  place  of  loading  or 
unloading,  or  of  the  carriage  in  which  they  may 
be  loaded  or  conTcyed,  or  from  any  other  cause 
whatsoeTcr.  That  the  company  will  not  be 
rttsponsible  for  the  non-deliTery  of  the  stock 
within  any  certain  or  reasonable  time.  The 
company  will  g^rant  free  passes  to  persons  having 
the  care  of  Utc  stock  as  an  inducement  to 
owners  to  send  proper  persons  with  and  to  take 
care  of  them."  The  plaintiff  sent  a  drorer  with 
the  cattle,  and  he  sent  his  nephew  to  meet  them 
at  the  Chesterfield  station.  They  arrived  there 
late  in  the  evening,  and  the  night  was  dark. 
At  that  station  there  was  a  wharf  for  landing 
cattle,  but  it  was  only  large  enough  for  one 
truck  to  come  alongside  at  once.  There  was  no 
pen  to  put  cattle  in,  and  no  fence  round  the 
wharf;  but  it  was  open  to  the  line.  The  heifers 
were  in  one  truck  and  the  cows  in  another.  On 
arriving  at  the  station  the  drover  gave  up  his 
ticket.  The  truck  with  the  heifers  was  first 
brought  to  the  wharf,  and  a  porter  and  the 
plaintiffs  nephew  opened  the  doors  of  the  truck 
and  let  them  out ;  the  drover  sutioniog  himself 
at  what  was  admitted  to  be  the  proper  place  for 
preventing  their  esoape.  The  oth«r  truck  was 
then  brought  up  and  unloaded,  aod  while  this 
was  being  done  some  of  the  lieifcrs  out  of  the 
first  truck  escaped  up  the  line.  Tbey  were  only 
missed  as  the  others  were  being  driven  out  of 
the  station-yard,  when  search  was  made  for  them, 
and  they  were  found  to  have  beeu  killed  bj  a  train. 

Upon  these  facts  it  was  contended  that  there 
was  no  evidence  of  auy  bailment  on  the  terms 
alleged,  the  conditions  being  iDCoosistent  with 
it;  and  secondly,  that  there  was  no  evidence  of 
any  breach. 

The  learned  judge  left  it  to  the  jury  to  say, 
first  whether  there  was  a  complete  delivery; 
and  secondly  whether  the  delivery  was  in  a  safe 
and  proper  place. 

The  jury  found  for  the  plaintiff  upon  both 
points,  with  £67  damages ;  leave  being  reserved 
to  the  defendants  to  move  to  enter  a  verdict  for 
themselves  if  the  Court  should  think  that  the 
eondition  exempted  them  from  liability. 

Fieid^  Q.  C,  in  Michaelmas  Term  obtained  a 
rule  mn  to  enter  a  verdict  for  the  defendants 
pursuant  to  the  leave  reserved ;  or  for  a  new 
trial  on  the  ground  that  there  was  no  evidence 
of  non.delivery,  or  of  delivery  at  an  unsafe  place, 
and  that  the  vefdiet  was  against  the  evidence. 

Cav€  now  showed  cause.— As  to  the  conditions, 
they  can  afford  no  protection  to  the  defendants, 
for  they  are  clearly  unreasonable.  It  could  not 
be  disputed  that  the  first  part  of  the  condition 
repudiating  all  responsibility  would  be  unreason- 


able if  it  stood  alone.  Such  a  condition  has 
-•ften  been  held  to  be  so ;  iTManut  v.  Tht  Lan  - 
CMhire  and  Yorkihin  Railway  Company^  7  W.  R. 
547,  4  H,  and  N.  827;  Peek  v.  The  North  Staf. 
fordthire  Railway  Company  11  W.  R.  1028, 10  H. 

,}j.  C.  478  ;  Gregory  v.  The  Wett  Midland  RaUway 
Company,  12  W.  R.  528,  2  H.  <fe  C.  944.  The 
contention  on  the  other  side  will  be  that  the  sub- 
sequent condition  entitling  drovers  to  free  passes 
makes  the  first  reasonable;  and  Pardinyton  v. 

,  Th9  South  Walet  Railway  Company,  6  W.  R.  8, 

'1  H.  &  N.  892  will  be  relied  upon.  But  it  is 
not  in  point.  No  doubt  a  company  may  reason- 
ably decline  liability  of  any  particular  kind,  if 
they  offer  a  reasonable  alternative  security 
instead  ;  Peak  v.  The  North  Staffordehire  Railway 
Company,  eupra ;  Rohinton  v.  The  Oreat  Wetttm 
Railway  Company,  14  W.  R.  206,  85  L.  J.  C  P. 

"128.  But  the  alternative  they  offer  must  itself 
be  reasonable;  Lloyd  v.  The  Waierjbrd  and 
Limerick  Railway  Company,  15  Ir.  C.  L.  R.  87. 
In  Pardinyton  v.  The  South  WaUe  Railway  Com- 
pany, aupra,  the  condition  exempted  the  company 
ij^tn  respect  of  ^*  damage  on  the  loading  or  unload- 
ing, or  from  suffocation  in  transit."  and  ttte 
passes  were  to  be  given  for  drovers.  The  loss 
there  was  from  accidental  suffocation  in  the 
transit,  one  of  the  very  matters  which  the  drovers 
were  sent  to  guard  against.  But  here  the  ex- 
emption is  in  respect  not  only  of  loading  and 
unloading  and  other  things  which  the  drovers 
might  well  be  responsible  for ;  but  defect  of 
carriages,  negligence  of  the  defendants'  servants, 
defect  of  stations  and  so  on,  against  which  the 
presence  of  drovers  can  afford  no  security. 
There  is  no  consideration  for  the  exemption 
claimed.  The  presence  of  the  drover  is  for  the 
benefit  of  both  parties,  for  it  diminishes  the  risk 
of  both.  Therefore  the  owner  sacrifices  his  time, 
and  the  company  his  carriage.  As  to  the  breach- 
es, the  question  was  one  for  the  jury,  and  their 
verdict  is  fully  supported  by  the  evidence*  There 
was  nothing  here  amounting  to  a  delivery  at  all ; 
and  at  all  events,  it  is  clear  that  the  place  was 
not  a  safe  one.  Roberts  v.  The  Oreat  Wettern 
Railway  Company,  4  C.  B.  N.  S.  506,  may  be 

^  cited  on  the  other  side,  but  it  does  not  apply. 
There  the  plaintiff  alleged  an  absolute  obligation 
to  fence  the  station-yard,  and  it  was  held  that 

•no  such  obligation  existed.  But  it  was  admitted 
that  the  company  was  bound  to  provide  a  safe 
landing-place,  per  Williams,  J.,  p.  528.  And 
that  is  all  we  contend  for  here. 

fUld,  Q.  C.  and  A.  WilU,  in  support  of  the 
rule. — First,  there  was  a  complete  delivery. 
The  drover  had  given  up  his  ticket,  and  he  and 
the  plaintiff's  nephew  had  received  the  cattle  on 
the  wharf.  And  secondly,  the  place  was  a 
reasonably  safe  one.  It  was  the  place  where 
the  plaintiff  intended  them  to  be  delivered  ;  and 
he  knew  the  station,  and  knew  that  it  did  not 
belong  to  the  defendants.  Nothing  has  been 
shown  that  the  defendants  ought  to  have  done  to 
make  the  place  safer.  And  if  it  had  been 
attempted  to  bind  them  to  take  any  special  pre- 
caution, Roberts  v.  The  Great  Weetem  Railway 
Company  (tupra)  would  have  been  an  answer. 

But,  at  any  rate,  the  defendants  are  protected 
by  the  condition.  The  condition  is  severable, 
and  may  be  good  in  part,  though  bad  in  another 
part.  This  is  so  with  bye-laws:  Rez  v  J?V»Aer- 
men  of  Favertham,  8  T.  R.  852.     And  so  far  as 
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it  relates  to  loading  and  unloading,  this  condition 
is  perfectly  reasonable.  At  any  rate,  it  is  made' 
80  by  the  subseqnent  claose  with  respect  to 
drof  ers  :  Pardington  t.  The  South  WaUt  Railway 
Company  (supra), 

Ebllt,  C.B.^I  am  of  opinion  that  our  judg-"* 
ment  must  be  for  the  plaintiff.  Several  points  hate 
been  raised,  and  I  shall  first  consider  that  relat- 
ing to  the  conditions.  The  conditicn  is  as  follows. 
[Bis  Lordship  read  the  conditions.]  Now,  it  is 
admitted  that  the  first  clause  of  the  condition 
taken  by  itself  is  unreasonable  in  part,  so  far  as 
it  relates  to  risks  of  carriages  and  defects*  of 
Tehicles.  But  it  is  said  first  that  it  is  severable, 
and  is  good  as  to  the  remainder.  I  shall  not 
undertake  to  say  whether  such  a  condition  is 
partible  or  not.  It  is  said,  secondly,  that  the 
subsequent  clause  with  respect  to  drovers  cures 
any  defect  in  the  first  and  makes  it  bindiDg. 
Now,  the  authorities  no  doubt  show  that  a  condi- 
tion,  which  would  otherwise  be  bad,  may  become 
good  if  a  reasonable  alternative  be  offered  to  the 
public.  But  to  have  this  effect  it  i|^ust  be  left  to 
the  choice  of  the  party  to  accept  or  decline  that 
alternative.  And  here  it  is  not  so.  Therefore, 
if  the  oppnrtunity  of  sending  a  drover  could 
have  removed  the  effect  of  the  condition,  it  has 
not  that  result  here,  for  no  choice  was  offered. 

But  even  suppose  there  were  no  such  rule  as 
this,  this  condition  is  admitted  to  be  bad  as  to 
the  greater  part  of  it.  In  part  it  may  be  good, 
namely  as  to  loading  and  unloading.  If  the 
company  leave  the  lotting  and  unloading  to  the 
owner,  and  the  owner  chooses  to  undertake  it,  I 
do  not  see  why  a  stipulation  exempting  the  com- 
pany from  risks  of  loading  and  unloading  may 
not  be  good.  But  Mr.  Field  must  go  the  length 
of  saying  that  this  applies  also  to  defects  of  the 
station ;  and  the  owner's  undertaking  the  unload- 
ing cannot  affect  the  company's  liability  to  pro- 
vide a  safe  and  proper  place  for  the  purpose. 
Therefore  upon  no  view  can  the  conditions 
protect  against  risks  from  defect  of  stations. 

Then  as  to  the  other  points.  It  is  said  that 
the  delivery  was  complete.  Soppoee  it  to  be  so, 
that  still  leaTcs  the  obligation  to  provide  a  safe 
exit  And  whether  the  plaintiffs  servant  con- 
tributed to  the  loss  or  not,  the  only  snbsUntial 
question  was  whether  the  defendants  had  dis- 
charged their  duty  of  giving  a  safe  means  of 
transit  and  exit.  As  to  this  there  was  evidence 
on  both  sides;  the  jury  have  found  for  the 
plaintiff,  and  there  is  no  reason  to  disturb  their 
verdict.  The  case  of  RobtrU  v.  Tfu  Great 
Western  Railway  Company  which  has  been  cited, 
has  no  bearing  upon  this.  The  pleader  there 
alleged  ar.  absolute  duty  to  fence  the  station 
yard  and  it  was  held  that  no  such  doty  existed. 
Upon  all  points  the  defendants  have  failed. 

Maktin,  B. — I  am  of  the  same  opinion.  It 
will  be  convenient,  in  the  first  place,  to  consider 
the  case  without  reference  to  the  conditions. 
[His  Lordship  stated  the  facts  ]  Now,  I  think 
it  is  a  fallacy  to  call  what  took  place  a  delivery 
at  all.  Cattle  are  not  like  goods  which  can  be 
put  into  the  hand.  In  this  case  they  were  merely 
turned  loose  upon  the  defendants'  own  premises. 
Then,  at  common  law,  what  would  be  the  conse- 
quence of  a  man  being  sent  in  charge  ?  I  think 
it  would  be  very  like  the  cose  which  has  arisen 
of  a  nurse  and  child.  If  any  injury  occurrecS 
through  the  negligence  of  the  drover,  the  com4 


pany  would  not  be  liable ;  if  by  the  negl  tgence 
of  their  own  servant,  they  would. 

Then,  look  at  the  condition.  It  is  clearly  un- 
reasonable as  it  stands.  But  assuming  it  to  be 
divisable,  and  to  be  reniered  reasonable  in  part 
by  the  stipulation  as  to  drovers,  still  it  can  only 
be  rendered  reasonable  so  far  as  it  relates  to 
accidents  arising  through  default  of  the  drovers  ; 
and  therefore  it  leaves  the  common  law  liability 
exactly  as  it  was  before.  Either  at  common  law 
^.  or  under  the  condition  thus  construed,  if  a  man 
is  sent  in  charge,  whether  his  fare  be  paid  or  not, 
the  company  are  not  liable  for  injury  ariaog 
from  negligence  in  his  department,  but  for  other 
inj'irica  they  are. 

CHAar.vBLL,  B.-^I  am  of  the  same  opinion. 
The  defendants'  counsel  would  have  done  much, 
if  they  could  have  shown  that  there  had  been 
such  a  delivery  as  to  put  an  ^nd  to  their  liability 
at  common  law,  for  they  would  then  have  dis- 
placed my  brother  Martin's  view.  But  I  do  not 
think  there  was  any  such  delivery  as  to  deter- 
mine Uieir  liability  and  exclude  all  question  of 
'safe  delivery,  and  delivery  in  a  safe  place.  I 
*  think,  therefore,  the  verdict  was  right 

Then,  as  to  the  conditions.  The  question 
arises  on  a  traverse  of  the  bailment ;  and  if  the 
conditions  be  reasonable,  the  declaration  is  not 
proved.  It  is  admitted  that  the  first  condition  is 
bad  as  it  stands ;  but  it  is  said  that  It  is  rendered 
reasonable  in  either  of  two  ways.  First,  it  is 
said  that  we  may  strike  out  a  part  of  it — that 
which  relates  to  risks  of  carriage,  and  look  only 
at  the  remainder,  and  that  the  remainder  is 
then  good.  If  it  were  necessary  to  decide,  I 
should  strongly  think  that  such  a  condition  is  not 
severable.  If  it  applied  to  several  subject-mat- 
ters, it  might  be  otherwise,  but  not  as  to  one 
subject-matter.  But  even  if  risks  of  carriage 
could  be  struck  out,  the  condition  would  still 
remain  unreasonable.  But  it  is  further  said  that 
the  third  condition  cures  the  first.  Now  it  can- 
not be  better  for  the  company  than  if  it  had 
come  first  and  been  prefaced  by  « inasmuch  as.'* 
Then  reading  it  so,  the  whole  reniaina  clearly 
unreasonable  if  risks  of  carriage  are  included. 
Oiberwise,  loss  from  a  collision,  through  the  de- 
fendants' negligfuoe,  would  be  protected.  And 
if  fisks  of  carriage  be  struck  out,  the  defect  is 
not  cured,  for  there  still  remain  defects  of  sta- 
tione  and  places  of  unloading,  against  which  the 
presence  of  drovers  can  aflbrd  no  protection. 
And  this  Is  the  actual  cause  of  lops  in  the  present 
case.  On  all  points,  therefore,  I  think  the  rule 
must  be  discharged. 

PiQOTT,  B.,  concurred. 

Rule  discharged. 
—  Weekly  Rgporter. 


COBHESPOKBENCE. 


To  TUB  Kditoes  of  tbb  Local  Cocara'  Gaxbttb. 
Actions  foi^  use  and  occupation. 

Gentlemen, — Caa  an  action  for  use  and 
occupation  be  brought  in  the  Division  Coarts  ? 

This  may  appear  a.  strange  legal  question  to 
put,  but  it  is  nevertheless  one  that  may  yerj 
properly  be  asked.  Recently  two  cases  were 
broi:ightand  tried  at  the  Richmond-hill  Divi- 
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sion  Court  (York)  exactly  in  this  way,  ao- 
oompanied  by  these  circumstances : — 

A.  was  a  freeholder,  and  had  a  good  title  to 
a  quantity  of  cleared  land,  near  Maple  Village, 
Vaughan ;  he  had  a  tenant  in  possession  of  it 
in  fact, — that  is,  living  in  a  house  on  the  same 
land.  B.  takes  possession  of  several  fields  of 
this  land,  perhaps  twelve  acres  in  all,  pastures 
H,  occupies  it,  rents  it  to  others^  and  makes 
use  of  it  as  his  own  for  several  years,  without 
the  shadow  of  a  title,  being  a  mere  trespasser 
or  usurper. 

A.  brings  an  action  for  use  and  occupation 
for  an  amount  within  the  jurisdiction  of  the 
Division  Courts,  say  $20  or  $40,  or  even  for 
$100.  B.  by  an  attorney  appears  at  the  trial, 
and  without  producing  any  proper  title  what- 
ever, or  any  proof,  asserts  that  he  is  the  owner 
and  asks  the  Judge  to  turn  A.  out  of  the  court, 
on  the  ground,  that  '*  title  to  land  will  oome 
in  question."  A  pretended  title,  set  up  by 
himself,  as  a  mere  trespasser  or  illegal  occu- 
pant, to  cover  his  illicit  profits.  The  Judge, 
without  making  B.  shew  any  title,  refuses  to 
try  the  case,  merely  upon  his  ipse  dixit  that 
he  has  a  title,  whilst  A.  stands  ready  with 
a  surveyor's  certificate,  his  deed,  his  tenant, 
and  other  proof  to  show  that  B.  has  no  title 
whatever,  and  that  his  alleged  title  is  all  a 
fraud. 

Now  A.  (if  this  ruling  be  law)  must  submit 
to  a  continual  occupation  of  his  land  by  B.,  or 
sue  for  say  $20  in  the  Queen'^  Bench.  Sup- 
pose the  trespasser  to  be  worthless,  he  has  no 
remedy  in  fact,  without  incurring  a  great  deal 
of  costs.  He  cannot  sue  in  the  County  Court, 
for  in  that  court  title  to  lands  cannot  be  tried 
any  more  than  in  the  Division  Coarts.  It  is 
true  that  in  the  County  Court,  B.  would  have 
to  plead  title  to  land  in  question,  and  swear 
to  the  truth  of  the  plea. 

I  find  upon  looking  at  the  English  CMea 
that  the  ruling  of  the  Judge  at  Richmondhill 
was  at  least  wrong  to  a  certain  extent  In 
England,  Division  Courts  (or  rather  County 
Courts  as  they  are  there)  cannot  try  questions 
or  suits  where  lands  bona  flde  come  in  ques- 
tion. But  it  must  be  bona  Jide^  not  a  sham 
title.  The  Judge  (it  is  held)  has  a  right  to  go 
so  ftr  into  the  title  that  he  can  see  some 
reasonable  or  plausible  title  made  out  by  the 
defendant;  he  will  not  take  his  mere  word  for 
it,  and  if  the  defendant  cannot  produce  some 
title  to  satisfy  him,  the  judge,  he  will  Jgire. 
judgment  for  the  use  of  the  land. 


Remember  A.  did  not  sue  for  trespass,  but 
waiving  that,  he  sued  for  the  use  of  the  land, 
accepting  B.,  as  it  were,  as  a  tenant  at  will. 
It  is  true  an  action  for  use  and  occupation  may 
arise  when  an  occupant  has  entered  the  land 
originally  as  a  tenant,  or  under  an  agreement 
to  purchase,  but  it  will  lie  also  where  any  one 
occupies  land  not  his  own  with  the  tacit  con- 
t  sent  of  the  true  owner. 

If  A.  had  produced  a  title  in  court  and  B. 
had  done  the  same,  be  it  ever  so  defective  in 
form,  provideil  it  was  a  hona  Jide  claim  by 
documents  or  proof,  then  the  judge  upon  hear- 
ing it,  just  80  far  as  to  ascertain  that  title  would 
have  to  be  decided  by  him,  should  of  course 
dismiss  it  At  Richmondhill  this  was  not  the 
case. 

The  cases  in  England  in  the  County  Courts, 
and  in  Ireland  under  the  Civil  Rights  Bill,  all 
go  to  show  that  he,  the  judge,  should  go  into 
some  evidence,  to  see  if  he  has  jurisdiction. 
The  decision  of  each  case  must  depend  upen 
its  own  circumstances.  I  refer  to  a  leading 
English  case,  Lilley  v.  Harvey^  reported  in 
No.  J  4  County  Court  cases,  page  102,  decided 
by  Mr.  Justice  Wightman,  on  an  application 
for  a  writ  of  prohibition,  and  commented  on 
by  Mr.  Jagoe,  page  195. 

The  same  principle  is  laid  down  and  applied 
to  Justices  of  the  Peace,  where  lands  come  in 
question  before  them  in  summary  trials,  see 
Rex  V.  Wattesley^  1  B.  &  A.  648;  also  in 
Owen  V.  Fierce^  No.  14  County  Court  cases, 
282,  July  1st,  1848;  Jagoe's  work,  197;  also 
see  a  case,  la  re  Knight^  12  Jurist,  101; 
Lloyd  V.  Janei,  11  L.  T.  182.  When  speaking 
of  an  action  for  use  and  occupation  it  must 
not  be  forgotten  that  the  action  is  founded  not 
on  the  common  law  but  upon  the  statute  11 
Geo.  II.  chap.  19.  It  is  also  laid  down  in 
cases  that  an  action  for  use  and  occupation 
cannot  be  supported  where  the  holding  is  and 
has  always  been  adverse,  but  in  such  a  case 
trespass  or  ejectment  is  the  remedy :  Lord 
Raymond,  1216 ;  Bacon  Ab.  assumpsit  A. ;  2 
Strange,  1289;  1  Camp.  860.  This,  however, 
does  not  affect  the  question  first  discussed. 
Ohas.  Durand. 

Toronto,  April  86,  1867. 


To  ram  Emroas  of  ths  Local  Courts*  Gasbttb. 
AaumpiiL 
GsMTLBHEN, — The  name  of  £.  S.  appears  on 
the  assessment  roll  for  the  township  of  B.  for 
the  year  1866,  as  owner  of  part  of  Lot  No.  11, 
In  Concession  5th  of  said  Township.     The 
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same  name  of  £.  S.  appears  on  the  voters  list 
for  1866  for  the  same  lot  and  concession.  The 
said  E.  S.  actually  lives  and  owns  part  of  lot 
11  in  the  6th  concession,  the  error  in  the  roll 
being  made  by  the  assessors.  The  townshi]» 
has  lately  been  divided  into  two  electoral 
sub-divisions,  and  the  dividing  line  is  the  line 
between  the  5th  and  6th  concessions,  the  five 
first  concessions  forming  electoral  sub-division 
No.  1,  and  the  remainder  No.  2.  I  expect 
soon  to  be  called  on  to  make  out  a  list  for  each 
division  from  the  said  voters  list  for  the  use 
of  the  Deputy  Returning  Officers  at  the  com- 
ing  elections,  and  in  making  the  said  lists  I 
will  have  to  put  the  name  of  E.  S.  in  the  list 
for  division  No.  1.  The  8th  section  of  cap.  18^ 
29  &  80  Vic.  enacts,  that  electors  shall  only 
vote  at  the  polling  place  established  for  the 
sub-division  wherein  the  property  on  which 
they  are  qualified  to  vote  is  situated,  conse' 
quently,  as  K  S.  actually  lives  and  the  proper, 
ty  on  which  he  is  entitled  to  vote  is  situate  in 
division  No.  2,  he  will  go  to  the  polling  place 
of  No.  2  for  to  vote,  and  as  his  name  will  not 
appear  on  the  voters  list  for  the  said  division, 
he  will  be  deprived  of  the  privilege.  Suppose 
he  then  goes  to  the  polling  place  of  No.  1  and 
offers  to  vote  there,  and  the  returning  officer 
feels  disposed  to  record  his  vote,  should  it  be 
received  in  the  poll  book  as  owner  in  the  6th 
concession,  or  as  it  really  is,  viz.,  in  the  6th 
concession.  I  think  in  justice  he  should  be 
allowed  to  vote,  and  on  reading  note  v,  p.  61, 
of  Harrisons's  new  Municipal  Manual,  I  think 
he  would  be  entitled  by  law  to  vote,  but  where 
he  should  vote  or  how  to  manage  it  correctly 
I  am  at  a  loss  to  know. 

Please  give  your  opinion  in  what  way  the 
error  should  be  corred  or  arranged. 

Yours,  &c.,         A  Township  Clerk. 


[Will  be  discussed  next  month.— Eds.L.C.G.] 


To  TBI  Editors  of  thb  Local  Couetb*  Gazettv. 
BaUigV  Feet. 

Gkktlemen, —  Some  difference  of  opinion 
having  lately  arisen  in  this  quarter  as  to  the 
meaning  of  that  portion  of  the  Tariff  which 
allows  Bailiff's  20  cents  for  "drawing  and 
attending  to  swear  to  every  affidavit  of  service 
of  summons  when  served  out  of  the  division." 

Some  Clerks  hold  that  it  refers  only  and  to. 
(Ul  services  of  foreign  tummomet,  whether  the 
Bdliff  does  or  does  not  travel  out  of  hi$ 
division  to  serve  the  same. 


Others  think  the  words  of  the  Tariff  can 
only  be  construed  to  mean  for  serrioe  of 
summons  (home  or  foreign)  when  the  Bailiff 
has  actually  travelled  beyond  hie  diviaon  to 
serve. 

Is  it  the  general  rule,  and  is  it  correct,  to 
charge  the  extra  20  cent«  on  M  foreign  sum- 
monses, and  also  for  those  issued  oat  of  the 
home  court  when  the  Bailiff  travels  beyond 
his  division  ?  In  other  words,  are  both  par- 
ties right  ? 

Please  give  us  your  opinion  in  the  next 
number  of  the  Local  Courti  Gaeetts. 
And  oblige 

A  Clxrk. 
Co.  Renfrew,  May  13th,  1867. 

[We  cannot  do  more  than  refer  our  corres- 
pondent to  page  38  of  vol.  V.  of  the  Upper 
Canada  Law  Journal — Ens.  L.C.G  ] 


To  THV  Editors  of  thx  Local  CouaTS*  GAanrc 

Evidence  of  wives  of  parties  to  suits  in 

Division  Court. 

Gentlemen, — Section  101  of  the  Division 
Courts  Act  provides,  that  '*  on  the  hearing  or 
trial  of  any  action,  or  in  any  other  proceeding, 
the  parties  thereto  and  all  other  persons  may 
be  summoned  as  witnesses,  and  examined 
either  on  behalf  of  the  plaintiff  or  defendant, 
upon  oath  (or  affirmation),  to  be  administered 
by  the  proper  officer  of  the  court;  Provided 
always,  that  no  party  to  the  suit  shall  be  sum- 
moned or  examined  except  at  the  instance  of 
the  opposite  party  or  of  the  judge." 

Under  this  provision,  Ist  Can  the  plaintiff 
in  a  Division  Court  suit  call  his  wife  as  a 
witness  for  him? 

2nd.  Can  he  call  the  defendant's  wife  ? 

VanNbnnan  et  ux.  v.  Bamilton^  25  U.  C. 
Q.  B.,  shows  that  where  husband  and  wife  an 
oo-plaintiffs  the  wife  cannot  be  called  ma  a 
witness  by  the  defendant  Section  lOS  of  the 
Division  Courts  Act  provides  as  follows  :— 
**  The  judge  holding  any  Division  Court  may, 
whenever  he  thinks  it  conducive  to  the  ends 
of  justice,  require  the  plaintiff  or  defendant 
in  any  cause  or  proceeding  to  be  examined 
under  oath  or  affirmation."  Under  this  has 
the  judge  at  the  trial  of  a  Division  Court  suit 
the  power  to  require  a  wife,  who  is  a  co-defend- 
ant with  her  husband,  to  be  examined  on 
behalf  of  the  plaintiff  f  I  have  known  it  to 
be  done,  and  think  it  improper  under  Con. 
Stat  U.  C.  cap.  82,  sec  0,  and  the  decision 
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above  referred  to.    What  is  yoar  opinion  on 
the  above  points  ? 

Yours  truly, 

A  Barristeb. 
Kingston,  May  17, 1867. 


[See  editorial  remarks  on  page  66. — ^Eds. 
L.  0.  G.] 

BSVIBW8. 

Thx  Municipal  Makual  for  Upper  Canada. 
By  Robert  A.  Harrison,  D.C.L.,  Barrister-at- 
Law.  Second  edition.  Toronto:  W.  C. 
Chewett&Co.    $4  00. 

(Tram  11m  Leadkr,  lUf  11,  ISer.) 

We  acknowledge  with  pleasure  the  receipt 
of  the  above,  containing  as  the  title  inform  us, 
*'The  new  Municipal  and  assessment  act,  with 
notes  of  all  decided  cases,  some  additional 
statutes  and  a  full  index." 

As  compared  with  the  learned  editor^s  first 
manual,  the  present  is  much  more  complete 
and  valuable,  in  the  first  place  from  the  more 
consolidated  form  in  which  the  legislation 
affecting  municipal  matters,  has  been  put  un- 
der the  new  act;  in  the  next  place  fit>m  the 
number  of  doubts  as  to  construction  and  inter- 
pretation which  have  been  remoTed  by  the 
court,  and  which  have  been  carefully  collected 
and  noted ;  and  again  from  the  increased  ex- 
perience of  the  editor  and  the  greater  thought 
and  research  displayed,  and  lastly  owing  to 
the  improved  appearance  and  "'get  up,"  so  to 
speak  of  the  volume  before  us. 

The  subject  of  contested  elections  is  treated 
in  an  exhaustive  manner  and  the  experience 
of  the  editor,  being  constantly  retained  in  cases 
of  contested  elections,  renders  his  notes  and 
collection  of  cases  on  this  subject  all  the  more 
useful 

Our  readers  can  perhaps  better  judge  of  the 
value  of  the  work  by  a  few  extracts  taken  at 
random;  for  example— section  78  as  amended 
by  chapter  52  of  the  same  section,  regulates 
the  subpect  of  disqualification  of  candidates 
for  municipal  honors,  enacting  amongst  other 
things  that  no  person  interested  in  a  contract 
with  a  corporation  shall  be  qualified  as  a  mem- 
ber of  such  corporation.  In  <me  of  the  notes 
to  this  section,  he  says  :— 

''  The  object  of  this  part  of  the  section,  like 
that  of  see.  S8  of  the  English  Mun.  Cor.  Act 
of  6  h  6  WuL  IV.  cap.  76,  is  cleariy  to  prevent 
all  dealings  on  the  part  of  the  douncil  with 
any  of  its  members  m  their  private  capacity, 
or,  in  other  words,  to  prevent  a  member  of  the 
Coundl,  who  stands  in  the  situation  of  a  trus- 
tee for  the  public,  from  taking  any  share  or 
benefit  out  of  the  trust  fimd,  w  in  any  contract 
in  the  making  of  which  he,  as  one  of  the  Coun- 
cil, ought  to  exercise  a  superintendence. 
(Rawlinson's  Mun.  Man.  68.)  The  evil  con- 
templated being  evident,  and  the  words  used 
general,  they  will  be  construed  to  extend  to 


all  cases  which  come  within  the  mischief  in- 
tended to  be  guarded  against,  and  which  can 
fairly  be  brought  within  the  words,  11,  The 
words  of  our  enactment  are  that  **  no  person 
having  by  himself  or  his  partner  an  interest  in 
any  contract  with  or  on  behalf  of  the  corpora- 
tion shall  be  qualified,  kc ; "  and  the  words 
in  the  English  Act  are  that  "no  person  shall 
be  qualified,  &a,  who  shall  directly  or  in- 
directly, by  himself  or  his  partner,  any  share 
or^terest  in  any  contract  <Mr  employment 
with,  by,  on  or  behalf  of  such  CouncilTAc. " 
The  difference  deserves  to  be  noticed.  Under 
an  old  act,  of  which  the  section  here  annotated 
is  a  re-enactment,  it  was  held  that  a  person 
who  had  executed  a  mortgage  to  the  corpora- 
tion containing  covenants  for  the  payment  of 
money,  was  disqualified.  The  Queen  ex  rel. 
Lute  V.  William$onf  1  U.  C.  Prac.  Rep.  91. 
Where  defendant,  before  the  election,  had 
tendered  for  some  painting  and  glazing  requir- 
ed for  the  city  hospital,  and  his  tender  having 
been  accepted,  he  had  done  a  portion  of  the 
work,  for  which  he  had  not  been  paid,  but 
afterwards  refhsed  to  execute  a  written  con- 
tract prepared  by  the  City  Solicitor,  and  in- 
formed the  Mayor  of  the  dty  that  he  did  not 
intend  to  go  on  with  the  work,  he  was  not- 
withstandine  held  to  be  disqualified.  Ths 
Quien  fx  ret  Moore  v.  Miller,  31  U.  C.  Q.  B. 
465.  So  where  the  person  elected  had  tendered 
for  the  supply  of  wood  and  coal  to  the  corpo- 
ration. The  Queen  ex  rel  EoUo  v.  Beard,  1 
U.  C.  L.  J.,  N.  S.  128.  In  such  a  case  it  is 
immaterial  whether  there  is  or  is  not  a  contract 
binding  on  the  corporation,  lb.  So  where  it 
was  shown  that  the  candidate  elected  was  at 
the  time  of  the  election  surety  for  the  Trea- 
surer of  the  Town  and  acting  as  the  Solicitor 
of  the  Corporation,  hp  was  held  to  be  disoual  i- 
fied.  The  Queen  ex  rel.  Coleman  v.  C^Bare, 
2  U.  C.  Praa  Kep.  18.  So  a  surety  in  anv 
sense  to  the  Corporation.  The  Queen  ex  rel 
McLean  v.  Wileon,  1  U.  C.  L.  J.,  N.  S ,  71. 
Whether  the  contract  be  in  the  name  of  the 
party  himself  or  another,  is  immaterial,  at  all 
events  in  equitv.  Ooiline  v.  Swindle,  6 
Qrant,  282 ;  see  also  City  of  Toronto  v.  JBowee, 
4  Grant,  489,  S.  C.  6  Grant  1.  But  an  agent 
of  an  insurance  company  paid  by  salary  or 
commission,  who  both  before  and  since  the 
election,  had,  on  behalf  of  his  company,  effected 
insurances  on  several  public  buildings  the  pro- 
pertv  of  the  corporation,  and  who  at  tiie  time 
of  the  election  had  rented  two  tenements  of 
his  own  to  the  Board  of  School  Trustees,  for 
Common  School  purposes,  was  held  not  to  be 
disqualified.  The  Queen  ex  rel  Bugg  v.  Smithy 
1  U.  0  .L.  J.,  N.  S.,  129. 

^^Quare,  is  insolvency  a  ground  of  disquali- 
fication for  election?  It  is  not  made  so  in 
express  terms,  but  as  hereafter  declared  a  for- 
feiture of  office.  See  sec  121  ;  see  also 
The  Queen  v.  Chitty,  5  A.  &  E.  609." 

To  make  this  note  more  complete  we  find  in 
the  **  additions  and  corrections''  at  the  end  of 
the  volume,  reference  to  late  cases  of  Reg.  ex 
rel  Fiddinyton  v.  Riddell  and  Bey,  ex  rel 
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MaeJs  v.  Manning^  which  were  not  decided 
been  until  after  Ae  first  part  of  the  book  had 
printed. 

Great  changes  have  been  made  in  the  law 
by  the  last  act|  most  of  which  however  are  ly 
this  time  so  familiar  to  our  readers  that  jt  \$ 
unnecesstuy  to  refer  to  them  at  length.  Thi 
one  which  principally  .affects  ratepavers,  .^t 
least  in  cities,  towns  and  villases,  at  the^pres- 
ent  time,  is  making  actual  value  the  baau  of 
assessment  Ratepayers  in  counties,  tsad 
townships  who  have  been  used  |;o  this  do  not 
feel  the  same  difiB cul ty.  The  perplexity  which 
has  evidently  taken  possession  of  the  minds 
of  the  former  class  on  this  subject,  is  great, 
and  time  only  can  accustom  persons  who  will 
not  take  the  trouble,  or  who  are  not  capably 
of  thinking  over  the  matter  in  a  reasonaMk 
temper,  to  the  chanse. 

In  connection  with  this  we  may  quote  the 
note  to  section  80  of  the  Assessment  Act 

**  There  is  nothiiig  that  men  so  much  differ 
about  as  the  value  of  property.  It  is,  to  a 
great  extent,  a  matter  of  opinion.  Men's 
opinions  on  such  a  subject  are  very  materialiy 
affected,  more  so  than  they  are  perhaps  aware 
of,  by  the  point  from  which  they  consider  it 
A  man  who  is  impressed  with  a  consideration 
of  how  much  a  thing  is  worth,  will  entertain 
a  widely  different  opinion  from  him  who 
simply  looks  at  it  as  a  thing  to  be  purchased 
in  expectation  of  profit  whether  by  the  em- 
ployment of  .it  or  selling  it  again.  Per 
Draper,  C.  J.  in  McOuaig  v.  2%«  Unity 
Fire  Inmranee  Company^  9  U.  C.  0.  P.  88. 
Perhaps,  jafter  all,  the  best  standard  of  value 
is  that  mentioned  in  ibis  section-^*  actual 
cash  value,'  such  as  the  propriety  would  ^e 
appraised  '  in  payment  of  a  just  debt  from  a 
solvent  debtor.'  (See  farther  notes  to  sec 
179.)  But  it  is  no  delence  to  vx  action' &r 
taxes,  that  the  property  was  ezcessiv^y 
rated.  The  Municipality  of  London  v.  ne 
Great  Western  JRaUtoay  Company^  Vf  tj.  C. 
Q.  B.  267.  The  only  remedy  in  such  a  case  it 
by  appeal  to  the  Court  of  Revision.    (Ib.^" 

The  powers  and  duties  of  assessors,  'od* 
lectors  and  Courts  of  Revision  arb  also  fully 
treated  o^  and  the  information  as  to  the  var- 
ious points  arising  under  the  assessment  laVir 
especially  recommends  the  book  to  a&  those' 
not  only  connected  with  the  administration  of 
the  law,  but  to  all  persons  complaining  of 
improper  assessments,  and  this  may  be  takftt 
note  of  in  these  days  of  oompliunts  innume- 
rable. 

The  appendix  of  additional  statutes  adds  to 
the  practical  use  of  the  book  and  leaves  scarcelT 
anvthing  unnoticed  which  affects  the  munici* 
•  pal  laws  of  Ontario;  whilst  a  wiell  arranged 
index  gives  the  key  wherewith  to  unlock  the 
store  of  knowledge  contained  in  the  preceed- 
ing  pages. 

The  price  of  the  book,  well  printed  on  good 
paper  and  substantially  bound  m  full  law  sheep 
IS  only  $4  00,  and  as  the  edition  is  limited  we 
should  recommend  parties  wishing  to  purchase 
to  do  so  speedily. 


The  Canadian  Cokybvabceb  and  Hand*Book 
OF  Lsgal  Forms,  wrrn  Introdcction  ilsu 
Notes.  By  J.  Rordans.  Second  Edition. 
Toronto:  W.  0.  Chewett  &  Co.,  1867.    $2. 

This  is  a  second  edition  of  the  useful  little 
compendium  issued  by  Mr.  Rordans  in  1859. 

io  the  professional  man. who  can  provide 
,  himself  with  the  elaborate  works  of  Davidson 
and  others  on  Conveyancing,  &c,  this  volame 
might  not  be  of  much  value ;  but  to  others 
it  is  found 'of  much  practical  benefit,  and  all 
will  find  in  it  many  forms  which  are  not 
otherwise  attainable  without  the  loss  of  time 
and  trouble.  The  size  of  the  volume  before 
us  is  more  compact  than  the  former  edition, 
and  appears  to  contain  more  information. 

The  Introduction  gives  a  sketch  of  the  laws 
relating  to  real  property  in  the  Province  of 
Ontario,  and  may  be  read  with  advantage  by 
students  and  others  desiring  elementary  in- 
formation on  the  subject. 

APPOINTMENTS  TO  OFFICE. 

CLERKS  OF  OOUNTT  COURT. 

CLARENCE  0.  RAPEUS,  Enquire,  to  be  Clerk  of  th« 
CooDty  Ooort,  In  And  Har  tha  Coantf  of  NorlUk,  (GtzetM 
April  27»  1867.) 

NOTARIES. 

AN0U8  MORRISON,  Xiqali«,  BurlitoivatrUtr,  to  be  a 
Notary  Pablic  for  Upper  Cuuida.    (Ouettad  April  IS,  ISdT.) 

JOSEPH  BOOK,  of  Clarksboxv,  Seqnirt,  to  be  a  KoUry 
PobUc  for  Upper  Canada.    (Gaietted  April  X3»  1887.) 

FREDERICK  HENRY  STAYNER,  of  Toronto,  E^vun, 
Altorney-at-law,  to  bo  a  Notaiy  Public  Ibr  Upper  Canada. 
(Gazetted  April  STtiaer.) 

STEPHEN  FRANCIS  QRUtllHS  of  th«  Tillage  of 
OUaprlnga,  Eaqulxe^  Attom^-ai-law,  to  be  a  Notary  PubUo 
for  Upper  Canada.    (Qaietted  AprU  27, 1S67.} 

WIUUAIC  XcKINLAT,  oC  tbeTlllaci  of  ThaneeriBe* 
Emtain,  Attomey-atJaw,  to  bt  a  Notary  Pnblk  far  C|f«r 
Canada.    (Oaaetted  April  27,  ISflT.) 

GBOEQE  muaB  KAGDONNBUr,  of  SlncrtoB,  WKpii^ 
Banfitir*Maw,  to  bo  a  Kotaiy  Pablk  for  Uppar  Ouada. 
(OMOttad  April  27, 1807.) 

OOBONBBS. 

CHABLB8  BCHOMBBBO  BLUOT,  of  OriOSa,  Eiqniie, 
IIJ>.,tobe«iAflMciata  Oarener  Ibr  the  Oeimty  of  StOMne. 
(OaaaHMAprneilser.) 

HBNBT  nSBHBE,  or  Wiltetoi^  BliqvlrMU^  iDbeaa 
AMKd^mJOonMi  iff  tiu  Oamtf  of  Braea.  (Qaaetted 
April  0, 1887.) 

]^ANULOUNI^ofa«TBIast<irBaBMii,XqiilnklIJ>^ 
«».bo  m  Anpelrta  OoraMr  Ibr  fbo  Ooonly  of  MUdlMes. 
(GoMtUdAprfl  0^1897.) 

J.  P.  KAT,  of  BelBMN^  biidi«»  M J).,  to  bo  «■  AMBchia 
Cbraier  for  ttM  Gouty  of  Bnioe.   (Qantted  April  ^  186?. 

JAMBS  MUBPHT,of  tho  TUlafe  of  TbetVKtar,  Sbqulxe, 
M  J)m  to  be  aa  AModato  Coroott  for  tbe  County  of  Bnioe. 
(Gaaetted  April  27, 1807.) 

TO  COBBSSPOirSBNTa 

•*  OsAEUi  fiinunf — ^A  TownaiF  Ckju  "-^  A  Cutt* 
"A  BAiutiSK"— iiiUtar«C 
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3. 

6. 
«. 
9. 
11. 

!& 
20. 
21, 
23. 
24. 
26. 
29. 
30. 


8U.V... 
Mon... 

Sac... 
8UN... 


Itt  Sunday  infUr  AaotfuUm. 
Last  day  for  noUoa  of  trial  for  Oomtj  Oomt. 
Reoordar*!  Oonrt  sits. 

Ka-hoarlog  Tarm  begins. 


Bry  Ra 
Tana 


Tbars. 
Viidaj 

Moa.^ 
Wad... 

8at. ... 
SON.- 


HrhU  Sunday. 

SL  Barnabat,  Quartar  Baaslanfl  and  Oouaty 
Ooart  Sittlnga  ia  aach  Gooaty. 

Trimly  Smday. 

Aeoeasloa  of  Qoaea  Tktoria,  1837. 
It  day. 

lit  Sunday  ajltr  TrinMy. 

SLJolmBai^UaX, 

Appaals  from  Gbaaoary  Chambers. 

SL  Ptta-  and  St.  Atnl 

2ni  Atnday  aJUr  lWa«y.  Hatfyaariy  School 
retara  to  ba  made.  Deputy  Ragistrars  In 
Chaaaary  to  asaka  retwas  and  pay  orar  Aaa. 
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CLERKS  OF  THE  PEACE- INCREASE 

OP  FEES. 
A  question  interesting  principally  to  Clerks 
of  the  Peace,  and  incidentally  to  all  persons 
who  are  paid  by  fees  for  serrices  rendered,  was 
decided  in  the  Court  of  Queen's  Bench  during 
lost  Term,  on  an  application  on  behalf  of  the 
Clerk  of  the  Peace  for  the  United  Counties 
of  Prescott  and  Russell,  for  a  mandamus  upon 
the  Court  of  Quarter  Sessions  for  those  coun- 
ties to  compel  them  to  audit  and  allow  to  the 
applicant  as  Clerk  of  the  Peace  and  County 
Attorney  a  number  of  items  which  appeared 
not  to  be  chargeable  under  the  tariff  as  set^ 
tied  by  the  Superior  Court  judges,  or  any  Act 
of  Parliament 

Under  the  statute  of  8  "Vic,  ch.  88,  the 
Justices  in  General  Quarter  Sessions  had 
framed  a  table  of  fees  for  all  senrices  rendered 
in  the  administration  of  justice,  and  for  other 
District  purposes,  by  (among  other  officers) 
the  Clerk  of  the  Peace,  which  serrices  were  not 
then  remunerated.  Under  the  same  statutes 
the  Court  of  Queen's  Bench,  in  the  same  year, 
haying  this  and  similar  tables  of  fees  furnished 
by  the  other  Courts  of  Quarter  Sessions  in 
Upper  Canada  before  it,  framed  a  table  of  fees 
for  the  use  and  direction  of  all  these  courts,  as 
to  the  allowances  to  be  made  to  the  different 
officers  named  in  the  statute. 

By  the  Consolidated  Statutes  U.  C,  ch.  119, 
sec  2,  the  table  of  fees  theretofore  framed  by 
the  Justices  of  the  Peace,  and  confirmed  by 


the  Queen's  Bench,  was  continued  until  other- 
wise appointed;  and  the  Superior  Courts  of 
Common  Law  were  authorised  from  time  to 
time,  as  ocoasion  might  require,  to  appoint  the 
the  fees,  as  they  had  done  before.  Both  acts 
contained  a  prorision  that  nothing  therein 
contained  should  deprive  any  of  the  officers 
named  of  any  fees  that  were  allowed  by  any 
act  of  parliament  for  other  senrices  net  provid- 
ed for  under  those  enactments. 

In  the  year  1868,  the  Judges  of  the  Superior 
Courts  made  a  rule  substituting  a  new  table 
of  fees  for  the  Clerks  of  the  Peace,  in  lieu  of 
that  established  by  the  Queen's  Bench  in  1845. 
All  the  charges  made  by  the  applicant  were 
for  serrices  rendered  since  this  last  table  of 
fees  was  promulgated. 

A  large  part  of  the  claim  advanced  upon 
this  application  was  rested  upon  the  authority 
of  what  was  called  the  local  tariff,  and  upon 
user,  either  before  or  since  that  tariff  was  pre- 
pared, which,  as  stated  in  the  applicants  affi> 
davit,  was  made  on  Ist  July,  1845,  in  compli- 
ance with  the  statute  8  Vic,  **  and  which,"  as 
he  affirmed,  "  was  ordered  to  be  established 
and  to  come  into  force  from  and  after  those 
sessions."  It  was  also  stated  that  this  table 
of  fees  appeared  to  have  been  since  hitherto 
acted  upon  in  these  counties  in  certain  mat- 
ters where  its  provisions  have  not  been  varied 
by  the  Judge's  table  or  by  statutes. 

The  court  were,  however,  of  opinion  that 
*<  the  table  of  fees  established  and  promuglated 
by  the  Courts  contains  all  the  service  for  which 
the  applicant  as  Clerk  of  the  Peaee  is  entitled 
to  charge,  in  addition  to  such  as  are  specially 
authorised  and  provided  for  by  any  statute ;  and 
that  neither  the  tariff  spoken  o^  nor  any  usage 
that  is  proved,  give  any  additional  right" 

One  of  the  objects  of  the  act  referred  to  was, 
in  the  opinion  of  the  court,  to  introduce  a  uni- 
formity of  system  as  to  the  different  services 
for  which  fees  were  chargeable,  and  as  to  the 
amount,  and  that  when  the  Court  of  Queen's 
Bench  established  a  table,  such  table  super- 
seded that  framed  by  the  several  Courts  of 
Quarter  Sessions. 

It  is  a  fact  which  those  concerned  are  well 
aware  of  that  there  are  a  variety  of  services 
required  from  Clerks  of  the  Peace  for  which 
there  is  absolutely  no  remuneration  provided 
To  use  the  words  of  one  of  the  learned 
judges  in  the  case  under  consideration,  "  The 
difficulty  is,  that  much  of  the  routine  business 
which  formerly  made  the  office  remunerative 
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bss  been  done  away  with,  and  most  of  it  giren 
to  other  ofiScers  by  the  municipal  acts,  and 
this  has  made  the  office  of  Clerk  of  the  Peace 
in  some  counties  hardly  remuneratiye  to  a 
man  of  education  and  intelligence.'' 

Whilst  the  court  could  not  upon  the  case 
before  them  afford  any  relief  in  the  premises, 
they  intimated  a  willingness  to  take  the 
matter  into  consideration  if  properly  brought 
before  them — ^if  it  should  be  shewn,  firstly, 
that  there  are  services  for  which  it  would 
be  right  to  allow  fees,  and  which  are  ^  not 
now  provided  for;  and,  secondly,  if  the  dif- 
erent  Courts  of  Quarter  Sessions,  or  a  con- 
siderable part  of  them,  should  concur  in 
recommending  the  formation  of  a  new  table 
by  the  Superior  Courts  in  order  to  include 
such  services. 

The  first  could,  we  think,  be  shewn  with- 
out any  difficulty,  and  it  was  in  £Eu;t  admitted 
in  a  certain  manner  by  the  court ;  the  latter 
only  requires  a  little  energetic  action  on  the 
part  of  those  concurred ;  and  now  that  the 
subject  is  brought  publicly  before  them  there 
will  be  the  less  difficulty  in  the  matter. 

Every  one  must  see  in  these  days  ofexpesr 
sive  living  that  those  who  are  pud  by  fees  or 
stated  salaries  regulated  according  to  a  scale 
now  no  longer  equitable,  are  in  a  false  position, 
and  have  a  perfect  right  to  demand  that  a 
charge  for  their  benefit  should  be  made. 


FEES  ON  REFERENCES. 

A  decision  was  given  a  short  time  ago  in 
Chambers,  by  Mr.  Justice  Adam  Wilson,  that 
the  fees  payable  for  references,  d;c.,  should 
not  be  paid  to  the  Clerks  of  the  Crowit  and 
their  deputies  in  money,  but  should  be  paid 
in  Consolidated  Revenue  Fund  Stamps. 

In  the  case  which  incidentally  led  to  the 
decision  referred  to,  Waddell  v.  Anglin^* 
an  application  had  been  made  for  an  order 
to  commit  the  defendant  for  unsatisfactory 
answers  on  an  examination  before  the  Deputy 
Clerk  of  the  Crown  and  Pleas  at  Kingston. 
The  examination  papers  produced  on  the  ap- 
plication were  not  stamped,  the  fees  having 
been  paid  to  the  Deputy  Clerk  of  the  Crown, 
in  money.  His  Lordship,  however,  was  of 
opinion  that  the  Deputy  Clerk  of  the  Crown 

•  This  cftM  WM  by  mistokerfllbrredto  in  the  Law  J<mmal 
for  this  monUi  u  Jardan  ▼.  OiUtnieevt^lbm.  L.  0. 0. 


had  no  right  to  retain  the  fees  for  examination 
to  his  own  use,  and  that  the  examinatioc 
papers  must  bear  the  necessary  stamps. 


We  publish  a  case  of  Eegina  v.  CoTiolly,  for 
the  purpose  of  drawing  attention  to  the  ua- 
satisfiu;tory  state  of  the  law  upon  a  most  un- 
pleasant subject,  which  occasionally  forces 
itself  upon  our  notice.  The  ruling  of  tlie 
learned  judge  in  the  Court  below,  though  not 
perhaps  strictly  h>  aecordance  wi&  the  weight 
of  authority,  appears  to  be  more  in  accordaoce 
with  the  humane  instincts  of  our  nature,  and 
would  tend  to  give  greater  protection  to  an 
unfortunate  class  of  beings,  too  much  at  the 
mercy  of  heartless  and  dissolute  scoundrels. 

SELECTIONS, 

THE  RESPONSIBILITY  OF  PRITATE 
SOLDIERS. 

We  lately  printed  a  letter  on  the  above 
subject,  aimed  with  the  well-known  inititl>. 
J.  F.  S.,  which  appeared  in  the  Pall  Mall 
Gazette,  The  doctrine  there  laid  down,  and 
so  ably  stated  and  illustrated  by  the  learned 
writer,  is  not  a  new  one,  and  will  be  found 
expressly  recognized  in  the  early  authorities 
of  the  common  law,  before  the  modem  notions 
of  military  privilege,  derived  apparently  from 
the  practice  of  the  military  monarchies  of 
Europe,  had  gained  a  footing  in  this  coonlrr. 
It  is  remarkable  that  the  leading  case  on  the 
subject  should  have  taken  place  under  a  regime 
when  the  powers  of  the  executive,  as  opposed 
to  the  common  law,  were  infinitely  greater 
than  at  the  present  ttme^  and  when,  by  t 
strange  chance,  the  sympathies  of  the  raito^ 
faction  were  not^  as  is  now  generally  the  case, 
in  favour  of  the  soldier,  but  against  him. 

The  case  we  refer  to  is  that  of  Colonel 
Axtell,  an  officer  in  the  parliamentary  armr. 
who  commanded  the  guards  at  the  trial  and 
execution  of  Charles  the  First  At  the  restor- 
ation Colonel  Axtell,  with  many  others,  was 
arrai^ed  on  a  charge  of  high  troison  for  bar- 
ing aided  and  abetted  in  the  death  of  the  king. 
The  only  overt  acts  proved  against  him  were 
that  he  had  commanded  the  guards  on  the 
above  occasions,  for  though  attempts  were 
made  to  show  that  he  had  made  use  of  violent 
expressions  at  the  trial,  there  was  no  proof 
that  he  had  in  any  way  exceeded  his  ordinary 
duty  as  a  soldier. 

His  defence  was,  in  substance,  that  be  was 
a  soldier  in  the  service  of  the  existing  govern- 
ment of  the  country,  and  that  he  merely 
obeyed  the  orders  of  his  general.  '*  He  justi* 
fiedL"  says  Chief  Justice  Kelynge,  at  p.  IS  of 
his  Reports,  **  that  all  that  he  did  was  as  a 
soldier,  by  the  command  of  his  superior  officer,  ' 
whom  he  must  obey,  or  die.*'  Nevertheless, 
*4t  was  resolved  that  that  ¥ras  no  excuse,  for  i 
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his  superior  was  a  traitor,  and  all  that  joined 
with  him  in  that  act  were  traitors,  and  did  by 
that  approve  the  treason ;  and  where  the  com- 
mand is  traitorous,  there  the  obedience  to  that 
command  is  also  traitorous ;"  and  in  pursuance 
of  the  above  judgment,  Colonel  Axtell  was 
hanged. 

The  trial  and  execution  of  Colonel  Axtell, 
and  many  others  of  the  so-called  regicides, 
whose  participation  in  the  king's  death  had 
only  been  of  a  ministerial  character,  was  un- 
questionably a  proceeding  whi6h  most  persons 
in  these  days  will  deplore  and  condemn,  as 
the  death  of  these  men  was  not  required  by 
justice  or  even  by  "  political  expediency,"  but 
was  the  result  of  an  insatiable  craving  for 
political  vengeance  and  retaliation.  There  is, 
however,  no  doubt  that,  whatever  may  be 
thought  of  the  policy  and  humanity  of  the 
proceedings,  the  trial  and  execution  of  these 
men  were  not  only  strictly,  but  even  techni- 
cally, legal.  Our  ancestors  did  not  try  their 
political  antagonists  by  courts-martial ;  they 
did  not  shrink  from  or  evade  a  trial  by  jury, 
and  if  British  subjects  were,  as  has  been,  alas ! 
too  often  the  case,  sacrificed  to  political  ven- 
geance, they  at'least  had  the  lawful  judgment 
of  their  peers,  and  the  protection,  such  as  it 
was,  of  the  law  of  the  land.  Hence  it  is  that 
the  case  we  have  referred  to  is  of  peculiar 
value.  It  is  plain  that,  whatever  may  be  the 
case  under  the  militnry  institutions  of  foreign 
countries,  the  immunity  of  soldiers  formed  no 
part  of  the  ancient  Institutions  of  this  country, 
either  in  feudal  times  or  in  the  days  of  arbi- 
trary power ;  and  unless  it  is  to  be  contended 
that' the  execution  of  Colonel  Axtell  was  not 
only  a  vindictive  act  (which  it  undoubtedly 
was),  but  also  positively  illegal,  the  civil  lia- 
bility of  officers  and  soldiers  for  all  their 
actions,  whether  done  in  pursuance  of  orders 
or  not,  must  be  considered  as  bevond  doubt. 

The  position  of  a  soldier  may  be  stated  in  a 
few  words.  He  is  the  Queen's  hired  servant, 
and  is  bound  like  other  servants  by  the  terms 
of  his  engagement  to  obey  the  orders  of  his 
employer,  under  pain,  in  any  case,  of  losing 
his  Bitaation,  and,  in  some  special  cases,  of 
severer  punishment  In  this  his  position  is 
much  the  same  as  that  of  the  servant  of  a 
railway  company.  It  is  one  of  the  contingen- 
cies of  every  service,  that  the  servant  is  liable 
to  be  ordered  by  his  employer  to  do  an  illegal 
act,  and  that  a  refusal  to  do  so,  even  if  not 
punishable  by  law,  may  ultimately  lead  to  the 
loss  of  his  situation,  and  much  consequent 
injury  or  inconvenience.  It  is  doubtless  a 
great  misfortune  to  a  servant  to  be  placed  in 
a  position  where  he  has  to  choose  between  his 
duty  and  his  interest  There  cannot,  how- 
ever, be  a  shadow  of  a  doubt  as  to  which  he 
ought  to  prefer.  If,  by  reAising  to  obey  an 
illegal  command,  he  suffers  loss,  he  will  have 
the  sympathy  of  all  good  men,  and  must  hope 
that  the  performance  of  his  duty  will  ultim- 
ately obtain  its  reward ;  if,  on  the  other  hand, 
he  violates  the  law  to  save  himself  from  present 
inconvenience  or  loss,  he  does  so  at  his  own 


risk,  and  under  the  same  responsibilities  4S 
any  other  subject  of  the  realm.  He  may,  if 
he  is  fortunate  enough  to  obtain  the  active 
support  of  the  authorities,  escape  or  evade 
punishment ;  but  such  escape  or  evasion  can 
never  amount  either  to  a  legal  immunitv  or  to 
a  justification  for  similar  acts. — Solicitors' 
Journal, 


IMPLIED  COVENANT  FOR  TITLE  BY 
LESSOR. 

Stranki  v.  Si.  John,  C.  P.,  16  W.  R.  678. 

In  the  recent  case  of  Stranks  v.  St.  John, 
the  Court  of  Common  Pleas  has  cleared  up  a 
point  of  law  which  was  involved  in  some  ob- 
scurity, but  yet  must  have  been  of  almost 
every  day  occurrence. 

The  declaration  was  on  an  agreement,  not 
under  seal,  by  which  the  defendant  was  to  let, 
and  the  plaintiff  to  take,  a  &rm  of  the  defend- 
ant, for  a  term  of  seven  years,  to  commence 
infutvro,  and  the  breach  laid  was  "  that  the 
defendant  never  had  any  right  or  title  to  let 
the  said  farm  to  the  plaintifffor  the  said  term." 

To  this  breach  there  was  a  demurrer,  which 
raise<i  the  important  question  whether  on  a 
parol  agreement  to  grant  a  lease  the  intended 
lessor  impliedly  stipulates  for  title.  The  agree- 
ment not  being  under  seal  was  void  as  a  lease 
by  the  operation  of  8  &  9  Vict  c.  106,  s.  8.  but 
it  might  still  enure  as  an  agreement :  Tidey 
v.  MoUett,  12  W.  R.  802,  16  C.  B.  N.  S.  298. 
The  defendant  contended  that  on  such  an  agree- 
ment the  plaintiff  could  only  sue  for  not  grant- 
ing the  lease,  and  that  if  damages  could  be 
recovered  against  him  for  not  having  title  to 
lease  for  seven  years,  it  would  in  effect  be 
treating  the  parol  agreement  as  a  lease,  and 
so  rendering  nugatory  the  provisions  of  the 
statute.  On  the  other  hand  it  was  argued 
that  on  a  contract  for  the  sale  of  an  existing 
lease  there  was  an  implied  stipulation  for  title, 
Souter  y.  Brake,  6  B.  &  Ad.  992 ;  and  that 
there  was  no  difference  in  principle  between 
the  two  cases.  The  real  question  was,  as  put 
by  Mr.  Justice  Willes,  whether  the  agreement 
was  to  execute  what  purported  to  be  a  lease, 
or  to  grant  a  good  and  valid  lease,  and  we 
cannot  doubt  that  common  sense,  with  which 
the  law  should,  as  far  as  possible,  accord, 
would  lead  the  unprofessional  mind  to  the 
latter  conclusion.  The  case  of  OtDillim  v. 
Stone^  8  Taunt  488,  says  his  Lordship,  by  no 
means  bears  out  the  marginal  note,  whieh 
would  seem  an  express  authority  against  the 
plaintiff,  for  Lord  Mansfield  in  uukt  case  only 
decided  that  the  plaintiff  could  not  recover  the 
money  he  had  spent  in  building  operations  on 
the  defendants  land  by  his  permission  before  the 
lease  was  granted ;  and  the  dietum  of  Mr.  Jus- 
tice Lawrence,  that  in  purchases  of  land  the  rule 
is  caveat  emptor,  was  an  error  of  the  report- 
er. Then,  as  now,  judges  sometimes  uttered 
hasty  and  inaccurate  dicta,  and  it  is  no  doubt 
an  obvious  course  when  such  inaccuracies 
are  subsequently  brought  to  light,  to  make  a 
scapegoat  of  the  reporter,  and  aay  thftt  he  must 
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have  tnisreported  the  case.     In  most  instances 
we  believe  the  fault  ofthe  reporter  would  turn 
out  to  be  this ;  not  that  he  inaccorateley  re- 
corded what  fell  from  the  lips  of  the  judge,  but 
that  he  has  given  permanence  and  publicity  to 
loose  and  ill-considered  observations  that  were 
never  meant  to  be  so  embalmed,  and  that  he 
has  not,   before  committing  them  to   pnnt, 
ascertained  that  they  were  not  in   conflict 
with  the  known  law.     In  the  present  case, 
however,  the  dictum  of  Lawrence,  J.,  occurs 
in  the  course  of  hisjudgement,  and  it  is  certain 
ly  a  fair  criticism  on  Mr.  Taunton  that  his 
marginal  note  is  not  borne  out  by  his  report. 
Gwillim  V.  Stone  was  decided  in  1811,  and 
four  years  later  tiie  Court  of  King's  Bench,  in 
Temple  v.  Bravm,  6  Taunt  60,  expressly  left 
undecided  "the  momentous  question"  whether 
there  is  an  implied  stipulation  for  title  in  an 
agreement  for  a  lease,  thereby  cleary  showing 
that  Gwillim  v.  Stone  was  not  considered  to 
have  decided  the  point    The  passages  dted 
by  Mr.  Justice  Willes  from  Sugden's  Vendors 
and  Purchasers,  are  not  to  be  found  in  the  re- 
cent and  more  compendious  editions  of  that 
work,  but  are  taken  from  the  11th  ed.  vol.  1, 
pp.  488,  et  seq.    They  show  clearly  that  m 
the  opinion  of  Lord  St  Leonards  a  contract  to 
sell  a  lease  and  a  contract  to  grant  a  lease  are 
on  the  same  footing,  and  ihAtSouterv,  Dralce 
established  that  in  the  former  case  there  was 
a  stipulation  for  title.    Mr.  Justice  Willes  in- 
timated that  if  the  point  had  not  been  involved 
in  previous  authorities,  the  Court  (himself  and 
.  Keating,  J.)would  have  taken  time  to  consider 
its  judgment;  the  word  "involved"  was  well 
chosen,  for  though  it  cannot  be  said  that  the 
present  establishes  any  really  new  point  of  law, 
it  does  disentangle  a  point  of  constant  occur- 
rence and  of  great  importance,  and  places  it 
•  on  a  clear  and  intelligible  ioo^^—Soliciton 
Journal, 


because  the  preoept  and  panel  skould  have  been 
for  York  only,  not  for  tlie  United  CooBties— 

JSTrfrf,  per  Draptr,  C.  J.,  that  the  objectioo,  if 
available  at  all,  must  be  Uken  by  writ  of  error. 

Per  Bagarty^  J.,  no  objection  woald  lie.— 
Regina  r.  Kennedy,  26  D.  C.  Q.  B. 


MAGISTRATES,  MUNICIPAI., 
INSOLVENCY,  &  SCHOOL  LAW- 

NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

CouNTiBS  or  York  and  Pjbbl — Sbpabation— 
JuBT.— By  proclamation  published  on  the  15th 
Dec, 1866,  the  County  of  Peel  was  separated  from 
York  from  and  after  the  first  of  January,  1867. 
On  the  28rd  of  November  preceding,  the  usual 
precept  had  been  sent  to  the  Sheriff  of  the 
United  Counties  for  the  Wmter  Assises  of  York, 
to  be  held  on  the  10th  Januaiy,  1867,  and  the 
Sheriff  returned  his  panel  to  that  preoept,  oon- 
taining  54  jurors  firom  York  and  80  from  Peel. 
Only  those  from  York  howoTer  attended,  and  the 
prisoner  was  tried  by  a  jury  dt  medietaU,  inclad- 
ing  eixof  these  jurors,  upon  an  indictment  found 
and  pleaded  to  at  ike  previous  Assises  in  October. 
On  motion  for  a  new  trial,  or  tmire  de  novo, 


NiGLiOBHOi  —  Liability  of  Cobtbactob  os 
MunoiPALiTT. — A  contractor  under  the  Metro- 
politan Board  of  Works  constructed  a  sewn 
under  a  road  w)iieh  be  reinstated.  A  hole  was 
subsequently  oaused  by  natural  subsidence,  by 
means  of  whioh  the  plaintiff's  horse  was  injured. 

ffdd,  that  the  liability  of  the  oontractor  ceased 
when  he  had  properly  reinstated  the  land,  and 
that  the  Metropoliun  Local  Management  Acts 
did  not  extend  that  liability.— ^jranu  ▼.  Webster, 
15  W.  R.  619. 


SIMPLE  COITTBACTS  A  APFAIBS 
OP  EVERY  DAY  LIFE. 

NOTES  OP  NEW  DECISIONS  AND  LEADING 
CASES. 

Pboductioh  01  Documents. — Letters  mitten 
to  the  defendants  by  a  stranger  to  the  suit,  and 
marked  "  priTate  and  confidential,"  were  in  the 
possession  of  the  defendants,  who  did  not  deny 
that  they  were  material  to  the  matters  in  issue 
in  the  suit,  but  objected  to  produce  them, 
because  the  writer  of  the  letters  would  not  con- 
sent to  their  production. 

Held,  that  the  letters  must  be  produced  to  the 
plaintiff,  but  that  he  must  undertake  not  to  use 
the  information  contained  in  them  for  any  colla- 
teral purpose.— •-H()pA»Mon  ▼.  Lord  BurghUigh, 
15  W.  R.  548. 

SPECmC  PbBIOBKAKCI— DOUBTTUL   TlTlE  — 

The  Court  will  not  enforce  specific  performance 
of  a  contract  for  sale  against  a  purchaser,  where 
a  question  of  title  has  to  be  determined,  open 
which  the  Court  is  not  clearly  in  faTonr  of  the 
rendor.— -Bwne/i  t.  Firth,  16  W.  R.  546. 


ETinxxroB— DiOLABATiONS  or  Dbobasbd  Pxx* 
SOBS.— The  rule  as  to  receiving  the  declaraUons 
of  deceased  persons  in  questions  of  pedigree  is 
that  such  declarations  are  admissible,  if  eman- 
ating from  a  deceased  member  of  the  family 
whose  ped^ee  is  In  question,  before  anyoontro- 
Tersy  has  arisen  touching  the  matter  to  vfaich 
the  declarations  relate,  and  if  the  relationsliip 
of  the  declarant  to  the  family  be  proTcd  inde- 
pendently of  the  deelaration  itself. 

This  rule  applies  to  the  Court  of  Probate 
equally  with  Courts  of  Conmon  Law. 
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Tbonfore,  tvhere  tbe  quettton  was,  whether 
the  defoodant  was  the  lawful  sister  of  a  testa- 
trix whose  will  was  id  questioo,  a  statement  in  a 
deed  made  by  the  testatrix,  describing  the  defen- 
dant as  her  sibter,  is  evidence  of  the  fact,  and 
(in  tbe  absence  of  anything  to  the  oontrary)  it 
will  be  presumed  that  the  word  '*  sister"  means 
•*  legitimate  sister." — Smith  and  Other*  ? .  TebbitU 
15  W.  R.  662. 


MoRTGAon  iv  possBssioH. — If  a  mortgagee 
in  that  character  enters  into  the  receipt  of  the 
rents  and  profits  of  the  property  mortgaged,  be 
will  be  bound  in  a  suit  for  redemption  to  account 
not  only  for  what  he  has  received,  bnt  for  what, 
without  wilful  default,  he  might  have  receired. 
But  when  a  person  becomes  possessed  of  a  pro- 
perty, under  an  erroneous  supposition  that  he  is 
a  parebaier,  if  it  afterwards  turns  out  that  he  is 
not  to  be  treated  as  a  purchaser,  but  only  as  a 
person  who  has  a  sort  of  lien  upon  the  property, 
that  does  not  make  him  a  mortgagee  in  posses- 
sion within  the  meaning  of  the  rule  which  charges 
him  with  wilful  default.  It  is  essential' to  that 
rule  that  the  party  taking  possession  most  hnye 
known  that  he  was  in  possession  as  mortgagee. 

In  order  to  set  aside  or  open  a  stated  and  set- 
tied  account,  so  as  to  hate  liberty  to  surcharge 
or  falsify,  it  is  necessary  in  the  bill  to  charge 
specially  some,  at  least  one,  definite  and  impor- 
tant error,  and  support  that  charge  with  evidence 
coo  firming  it  as  laid.  —  Parkinton  ▼.  Hanhury, 
15  W.  R.  642. 


Landlobd  akd  Tbxamt. — ^Where  a  lease  con- 
tains a  general  covenant  to  repair,  and  also  a 
covenant  to  repair  within  three  months  after 
notice,  with  a  condition  of  re-entry  on  the  breach 
of  any  of  the  covenants,  a  notice  given  to  the 
lessees  to  repair  «« in  accordance  with  the  cove- 
nants," Is  not  a  waiver  of  the  forfeiture  under 
tbe  general  covenant  to  repair,  and  does  not  de- 
prive the  landlord  of  his  right  of  re-entry  before 
the  expiration  of  the  three  months  from  the  date 
cf  the  notice. — Fetoy,  Perkins  and  othert,  15 
W.  R,  713. 


Railwat — NsoLiOEifCB.^Tbls  was  an  action 
brought  by  a  passenger  on  the  defendants'  rail- 
way, to  recover  damages  for  an  injury  he  had 
received  owing  to  the  breaking  down  of  the 
carriage  in  which  he  was  travelling.  The  car- 
riage when  attached  to  the  train  was  to  all  out- 
ward appearance  reasonably  fit  for  the  journey ; 
the  tire  of  the  wheel  being  of  proper  thickness 
and  apparently  of  sufficient  strength  bnt  an  air 
bubble  having  formed  in  tbe  welding,  rendered 
the  tire  much  weaker  than  it  appeared,  so  that  it 


was  not  reasonably  fit  for  the  journey  :  the  tire 
broke  and  occasioned  the  accident.  The  defect 
was  on%  which  could  not  be  detected  by  inspection 
nor  by  any  of  the  usual  tests,  as  it  would  ring 
to  tbe  hammer  as  if  perfectly  welded ;  there  was 
no  neglect  on  the  part  of  the  defendants,  who 
took  every  reasonable  precaution  in  examining 
the  carriage 

For  the  defendants  it  was  contended  that  as 
the  accident  was  not  occasioned  by  any  neglect 
on  the  part  of  the  defendants,  bnt  was  occasioned 
by  a  latent  defect  in  tbe  wheel,  which  i:o  skill 
or  care  on  the  part  of  defendants  could  have 
detected,  they  were  not  liable. 

For  the  plaintiff  it  was  contended  that  the 
defendants,  as  carriers  of  passengers,  were 
bound  at  their  peril  to  supply  a  carriage  that 
really  was  reasonably  fit  for  the  journey,  and 
that  it  was  not  enough  that  they  made  every 
reasonable  effort  to  secure  that  it  was  so. 

Beld,  by  Mellor  and  Lush,  JJ.,  that  the  duty 
of  a  carrier  of  passengers  is  not  absolutely  to 
carry  safely,  but  to  exercise  the  utmost  care  and 
diligence  in  performing  his  contract  of  carriage, 
and  that  tbe  defendants  wete  not  liable  to  the 
plaintiff  for  an  injury  caused  by  reason  of  the 
latent  defect  in  the  tire  of  the  wheel. 

Held,  by  Blackburn,  J.,  that  there  is  a  duty 
on  the  carrier  of  a  passenger  to  supply  a  vehicle 
in  fact  roadworthy — that  is,  reasonably  sufficient 
for  the  journey-— and  that  defendants  were  re- 
sponsible for  the  consequences  of  their  failure 
to  do  BO,  though  occasioned  by  what  no  cnre 
could  have  prevented. —  Readhead  y.  Midland 
Railway  Company^  Weekly  Notes,  June  1,  1867. 


XIFPEB  CANADA  B£POBTS. 


QUEEN'S  BENCH. 

(Rqforitd  by  0.  Boamsov,  JSaq ,  Q.  C,  Bq^orUr  lo  the  Qmrl. ) 

Thi  UmTtD  Boasd  oy  Gbaxmab  ako  Common 
School  Trustees  or  the  Villaqe  oy  TRSMTOif, 

AKD  THE  CoRPOBATIOir  OY  THE  VlLLAQI  OF 

TuHTOir. 

SchociM^UhioH  qf  Orammar  and  QmrnoH  SchooU—C.  8.  U.C. 
cA.  63,  tee.  36,  nlb^ee.  7— CA.  04,  tee.  70,  «ii6  mc.  0. 

*'Tb«  United  Board  of  Grammar  and  Oommon  School  Trus- 
t«M  of  tha  Village  of  nrenton.'*  applied  for  a  mandamni  to 
the  GorporatioQ;of  Trenton  to  levy  a  aom  of  money  required 
bj  them  forOrammar  School  pnrpoaea,  aa  mentioned  In  the 
eedmate ;  nxpportlng  the  apnUeatlon  l^  an  affidavit  of  their 
Seczetiuy,  who  atated  that  the  Troiteai  cf  the  Tillage  of 
Trenton  Grammar  School  had  united  with  the  Board  of 
School  Tnisteea  of  the  Tillage  of  Trenton,  and  the  eame 
became  and  had  em  atnce  been  the  United  Bo«rd  of  Gram* 
mar  and  Common  School  Traateee  of  the  village. 

Held  that  inch  Union  of  the  two  Boards  of  Trasteea  waa  not 
antborlied  by  the  Statntee-Oon.  Stat.  U.  O,  ch.  «3,  eer. 
25.  raVaee.  7,  and  eh.  64,  aec.  70,  snbaee.  0 ;  and  the  appll- 
cation  waa  therefore  raftiaed. 

[Q.  B.,  nUary  Term,  1807.] 

In  last  Michaelmas  term,  D.  B.  Read,  Q  C, 
obtained  a  rnle  niiif  calling  on  the  corporation  of 
tbe  Village  of  Trenton  to  shew  cause  why  a  per- 
emptvry  writ  of  mandamoa  ebonld  not  be  issned 
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requiring  tbe  said  corporation  to  provide  for  the 
united  board  of  grammar  and  common  aobooi 
trustees,  for  tbe  Village  of  Trenton,  tbe  fum  of 
$500,  as  contained  in  the  estimate  of  the  said 
united  board,  datod  the  25tb  September,  1866, 
and  referred  to  in  tbe  affidavits  filed. 

The  application  iras  based  on  an  affidavit  of 
the  seoretarj  of  **  The  United  Board  of  Grammar 
and  Common  School  Trustees  of  the  Village  of 
Trenton,'*  who  stated  that  before  the  26th  of 
September  last  "  the  Trustees  of  the  incorporated 
Village  of  Trenton 'County  Grammar  School"* 
united  with  <*  The  Board  of  School  Trustees  of 
the  Village  of  Trenton,"  in  the  county  of  Hast- 
ings, and  the  same  became  and  have  since  been 
the  United  Board  of  Grammar  and  Comnion 
School  Trustess  of  the  Village  of  Trenton,  and 
that  such  union  took  place  about  the  month  of 
June  or  July  last  ^that  on  tbe  26th  of  September 
the  estimates,  a  copy  of  which  was  attached  to 
the  affidavit,  were  passed  by  the  said  united 
board  and  under  the  sea)  thereof,  and  that  he  an 
the  same  day  left  the  original  estimatea  with  the 
Clerk  of  the  corporation  of  the  Village  of  Tren- 
ton ;  that  the  corporation  refused  to  provide  for 
the  grammar  school  purposes  in  said  estimates 
mentioned,  and  still  refuse  so  to  do;  that  on  the 
6th  day  of  November  last,  the  said  corporation 
passed  resolutions,  a  copy  of  which  was  annexed 
to  the  affidavit. 

The  estimates  were  as  follows :— »*  The  follow- 
ing are  tbe  estimates  of  the  United  Boar<i.  of 
Grammar  and  Common  School  Trustees  of  the 
Village  of  Trenton,  for  the  current  year,  1866, 
andlBGT: 

For  Grammar  School  purposes. 
For  paying  part  of  the  salary  of  Teacher...  $800 
For  building  Grammar  School  House,  re- 
pairing, furnishing,  warming,  &o 200 

$500 

For  Common  School  purposes : 
For  paying  part  of  the  salaries  of  Teachers  $700 
Warming,  furnishing  and  keeping  in  order 

the  school  houses,  their  appendages,  &c..  100 
For  all  other  necessary  expenses  connected 

with  the  schools,  &c ^    100 

$1400 

The  United  Board  of  the  Grammar  and  Com- 
mon School  Trustees  of  the  Village  of  Trenton 
desire  the  Municipal  Council  of  said  village  to 
provide  the  above  sums  for  the  said  Trustees, 
according  to  law. 

September  26,  1866.  [l.s.] 

(Signed),  J.  Mabsh, 

Chairman, 
U.  B.  G.  and  C.  S.  T.  Trenton. 

Tbe  resolutions  referred  to  were  as  follows.: 

Council  Room,  November  6th,  1866.  (Then 
the  names  of  the  four  councillors  present.) 

Moved  by,  &c.,  that  a  By-law  be  passed  levy- 
ing 16}-  cents  on  tbe  dollar,  for  common  school 
purposes. — Carried. 

Moved  by,  &c.,  that  a  By-law  be  passed  levy- 
ing 6  cents  on  the  dollar  for  grammar  school  pur- 
poses—Yeas, 2  ;  Nays,  2.     Res.  lost, 

During  this  term  M,  0.  Cameron,  Q.C.,  shewed 
cause,  and  Read,  Q.C.,  supported  the  rule. 

Con.  Stat.  U  C,  ch.  68,  sees.  16,  20,  24,  25, 
sub-sec.  7;  ch.  64,  sec.  27,  sub-secs.  4,  7,  12; 
sees.  77,  79,  sub-secs.  9, 11,  18;  7%<  Tnutees  of 


the  Wuton  Orammmr  School  and  the  Oorporuticn 
of  York  and  Peel,  10  U.  C.  L.  J.  42  ;  The  School 
Truiteee  of  Toronto  and  the  Corporation  of  Toron- 
to, 20  U.C.  Q  B.  802  ;  School  Tnuteee  of  Sandvid 
and  Corporation  of  Sandwich,  23  U.  C  Q  B.  612, 
were  cited  on  the  argument. 

MoRKTSON,  J.,  delivered  the  judgment  of  t^ 
Court. 

It  was  contended  on  the  part  of  the  applicanu 
that  they  were  a  joint  board  within  the  provisions 
of  the  7  sub-section  of  sec.  26,  Con.  Stat.  U.  C, 
ch.  63. 

That  sab-section  anthorises  the  board  of  tras- 
tees  of  a  grammar  school  **  to  employ,  in  eoacar- 
rence  with  the  trustees  of  the  school  section,  or 
the  board  of  oommon  school  trustees  in  the  town- 
ship, village,"  &c.,  "in  which  soeh  grammar 
school  may  be  situate,  such  meaaa  as  they  maj 
deem  expedient  for  uniting  one  or  more  of  tbe 
oommon  schools  of  such  village,"  &c.,  *'  or  de- 
partments of  them,  with  such  grammar  school; 
but  no  such  union  shall  take  place  without  ample 
provision  being  made  for  giving  instruction  to 
the  pupils  in  the  elementary  branches,  by  da'/ 
qualified  English  teachers ;  and  these  schools  thas 
united  shall  be  under  the  management  of  a  joint 
board  of  grammar  and  common  school  trustees, 
who  shall  consist  of  and  have  the  powers  of  tbe 
trustees  of  both  the  oommon  and  grammar  scbools; 
but  when  the  trustees  of  the  common  school  ex- 
ceed six  in  number,  six  only  of  their  number,  to 
be  by  tbem  selected,  shall  be  the  common  school 
portion  of  such  joint  board." 

Sub-section  9  of  sec.  79  of  the  Upper  Cana'ift 
Common  School  Act  (Con,  Stat.  U.  C,  ch.  G4) 
authorises  the  board  of  school  trustees  "  to  aiiopt, 
at  their  discretion,  such  measures  as  they  judge 
expedient,  in  ooncnrrenoe  with  the  trustees  of 
the  county  gramnaar  school,  for  uniting  one  cr 
more  of  the  common  schools  of  the  city,  town  or 
village,  with  such  grammar  school." 

It  was  objected,  that  the  statutes  did  not 
authorise  the  union  of  these  two  boards  of  tras- 
tees  into  a  united  board ;  that  it  was  not  ebewn 
that  tbe  provisions  of  the  two  sub-seetions  above 
mentioned  were  complied  with,  or  that  tbe  scbools 
referred  to  were  united ;  and  it  was  argued  tbat 
before  the  joint  board  were  entitled  to  call  apoo 
the  corporation  to  provide  tbe  amount  of  the  et- 
timates  sought  to  be  enforced  by  mandamus,  tbe 
applicants  must  show  that  a  union  of  the  schools, 
or  some  of  them,  had  taken  place  under  sab-sec- 
tion  7,  above  quoted. 

It  certainly  does  not  appear  from  the  affidavit 
or  papers  filed  that  one  or  more  of  the  common 
schools  of  the  village  of  Trenton  and  the  gram- 
mar school  of  that  village  are  unitod.  What  is 
shewn  is,  that  the  trustees  of  the  grammar  school 
of  that  village  united  with  the  board  of  school 
trustees,  and  became  the  united  board  of  that 
village,  in  what  way  and  for  what  purpose  docs 
not  appear. 

What  the  school  acts  authorise  is  the  union 
upon  certain  conditions,  of  the  grammar  school 
and  one  or  more  common  schools,  not  of  tbe 
two  sets  of  trustees  as  trustees,  and  that  sucb 
schools,  when  united,  shall  be  under  the  manage- 
of  a  joint  board  of  the  trustees  of  the  grammar 
school  and  the  trustees  of  the  common  scbool 
the  latter  not  exceeding  six  in  number.  There  is 
no  affidsTit  or  proof  of  the  union  of  such  schools. 
or  that  the  union  of  the  grammar  school  iras 
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with  oae  or  more  or  sU  the  oomaon  Bohooli,  of 
Trenton. 

We  think  the  otjeetions  takea  are  faUl  to  the 
application. 

It  was  contended  on  the  part  of  the  applieanta, 
that  if  their  board  was  not  properly  oonstitnied, 
the  onaa  was  on  the  corporation  to  shew  the  de- 
fect, as  the  coiporation  had  adopted  the  arrange- 
ment ;  but  we  see  nothing  to  warrant  sneh  an 
allegation.  It  does  not  appear  bj  affidavit  that 
the  corporation  did  do  so.  Two  resolntions  of 
the  council  are  shewn,  one  adopted  for  leTyingso 
mnch  on  the  dollar  for  common  school  parposes, 
without  stating  any  snm  or  otherwise  eonneoting 
the  loTy  with  the  estimates  sought  to  be  enforced; 
for  all  that  appears,  the  resotntion  refers  to 
<common  school  purposes  other  than  those  men- 
tioned in  the  estimates  of  the  applicants,  and  no 
affidarit  is  filed  shewing  to  what  that  resolution 
refers. 

For  these  reasons,  we  are  of  opinion  that  the 
rule  should  be  discharged. 

Rule  discharged, 


RlOniA  T.   GSMMIU.. 

FbUepreUnces, 

On  an  Indictment  ibr  obtainiAg  monej  bj  Iklie  preteneM,  It 
apIMftred  thAt  0.,  tha  prlaoner.  Mid  another,  were  In  a 
boat  on  tbe  bey,  ead  the  proeeeator,  M^  agreed  with 
them  to  take  him  to  meet  fte  iteamer,  G.  eaying  the 
charge  would  be  75  oente  at  tBe  steamer.  The  proeecnlor, 
according  to  hie  own  account,  took  out  a  $2  bill,  nying 
he  would  get  tt  changed.  ^Haoner  mid,  ^  TU  change 
It ;"  opon  which  the  firoeeeatar  handed  it  to  him,  and  he 
shoved  off  with  it.  Other  wltneMee  repreiented  the 
priermer'a  etateraent  to  be  that  he  had  change.  The  pro* 
flecator  did  not  eay  what  Indaoed  him  to  part  with  the 
monej. 

Btldj  that  a  cQnTictk>n  could  not  be  lustained. 

IQ.  B.  H.  T.  1887.] 

€ase  reserred  from  the  Recorder's  Court, 
Toronto. 

Indictment  for  obtaining  money  by  false  pre- 
tences. 

The  prisoner  and  one  Conlin  were  in  a  boat 
on  the  bay.  The  prosecutor,  Menxies,  and  two 
companions  were  on  the  island,  and  agreed  with 
those  in  the  boat  to  take  them  to  meet  the 
steamer.  Oonlln,  one  of  the  two,  said  the  charge 
would*  be  76  cents.  At  the  steamer  the  prose- 
cutor took  out  some  silver,  and  handed  to  Conlin 
thirty-fite  or  forty  cents,  being  all  the  siWer  he 
had,  and  took  out  a  $2  bill,  saying  he  f prosecu- 
tor) would  get  it  changed.  Prisoner  said,  '<  1*11 
change  it.^'  Prosecutor  handed  him  the  bill. 
He  put  it  into  his  pocket  and  pushed  off.  Pro- 
secutor asked  him  to  return  it.  He  said,  '''No, 
we  hare  earned  it.**    He  kept  it. 

Another  witness  swore  that  he  heard  Conlin 
say  the  charge  was  76  cents,  and  prosecutor 
handed  a  $2  to  Conlin  to  change.  Conlin  handed 
It  back,  saying  he  could  not  change  it.  Prisoner 
eaid  he  would  change  it,  and  prosecutor  handed 
it  to  him.  Prisoner  took  it,  saying  it  was  well 
earned.  Prosecutor  asked  him  for  the  change. 
Prisoner  told  him  his  right  name  and  where  he 
lived,  and  they  shoved  off.  The  witness  further 
eaid  that  the  prisoner  said  he  could  change  the 
bill,  before  it  was  given  to  him. 

Conlin  was  also  called  by  the  Crown.  His 
evidence  was  the  same  in   substance  i— That 


after  he  had  handed  the  bill  baek  to  prosecutor, 
the  latter  said  to  prisoner,  **  Have  you  change  !" 
Prisoner  said,  **  I  think  I  have ;"  and  prosecutor 
then  gave  him  the  bill.  Prisoner  put  it  in  his 
pocket,  pulled  out  some  silver,  and  said,  **  I 
have  not  enough  change;"  and  with  that,  the 
boat  being  in  danger  of  the  steamer's  paddles, 
Conlin  shoved  off.  Prosecutor  called  them 
seoundrels,  and  prisoner  called  out  his  true 
name  and  residence,  and  told  prosecutor  if  there 
was  any  change  to  come  to  him.  Conlin  said  he 
considered  the  76  cents  was  for  himself:  that 
the  prisoner  had  some  change,  but  not  enough : 
prisoner  told  proseoutor  it  was  little  enough  for 
their  trouble. 

Another  witness  •  said  the  prisoner  said  he 
could  change  the  bill,  and  the  prosecutor  did  not 
ask  him.  Another  said  that  the  prosecutor  did 
ask  him,  <*  Could  he  change  it?"  Prisoner  said 
he  thought  he  could,  and  proseoutor  then  gave 
htm  the  bill.  Prisoner  put  his  hand  into  his 
pocket,  and  then  said,  **l  can't  change  it." 
Conlin  cried  out,  **  Look  out!"  and  the  boat 
poshed  off. 

The  learned  Recorder  explained  the  law  as  to 
larceny,  and  as  to  a  conviction  for  false  pre- 
tences, and  asked  the  jury  whether  the  prisoner 
represented  to  the  prosecutor  that  he  then  had 
the  change  to  give  him  for  the  bill,  and  if  on 
that  representation  he  obtained  It  for  the  alleged 
purpose  of  changing  it;  whether  at  the  time  he 
obtained  it  he  really  had  the  change  mentioned, 
or  was  his  representation  in  that  respect  false, 
and  used  as  a  pretence  to  get  the  bill  ;->if  so, 
he  would  be  guilty.  That  if  he  did  not  make 
such  representation,  or,  if  having  so  made  it, 
he  did  not  obtain  the  bill  f^om  the  prosecutor 
thereupon,  or  having  obtained  the  bill  on  such 
representation,  and  having  in  fact  the  change  to 
^ve,  although  wrongfully  withholding  the  change 
and  retaining  the  bill — ^in  either  of  these  in- 
stances the  prisoner  would  not  be  guilty. 

The  jury  convicted  the  prisoner,  and  the  case 
was  reserved  for  the  opinion  of  tiiis  Court. 

Dojfle,  for  the  prisoner,  cited  Rex  v.  Ooodall, 
Rnss.  &  By.  461 ;  JUx  v.  DougUu,  1  Moo.  C.  C. 
462. 

Uohert  A,  ITarriton,  contra,  cited  Rex  v.  Oroaa- 
ley,  2  Moo.  &  Rob.  18  ;  Regina  y.  Oilea,  1 1  L.  T. 
Rap.  N.  8.  643,  S.  C.  10  Cox  C.  C.  44 ;  R^  v. 
Juekton,  8  Camp.  870;  Reginar.  WoolUy,  1  Den. 
C.  0.  669;  Regina  v.  Hughes,  1  F.  &  F.  866; 
Regina  ▼.  Naylor,  18  L.  T.  Rep.  N.  S.  881. 

Haoaett,  J.,  delivered  the  judgment  of  the 
Court. 

We  think  the  learned  Recorder  correctly  stated 
the  law  to  the  jury. 

Sir  William  £rle  said,  in  Regina  v.  Oilca,  11 
L.  T.  Rep.  N.  S.  643,  10  Cox  C.  C.  44,  *•  I  take 
the  law  to  be  that  there  must  be  a  false  pretence 
of  a  present  or  a  past  fact,  and  a  promissory 
pretence  to  do  some  act  is  not  within  the  sta- 
tute."  And  again  he  says,  "  Was  the  prosecutor 
induced  by  means  of  that  false  pretence,  and  on 
the  faith  of  its  being  true,  to  part  with  the 
money  T" 

The  <*  existing  fact "  pretended  by  the  pri* 
soner  here  is,  that  he  bad  sufficient  money  te 
change  the  $2  bill.  There  is  evidence  that  the 
prisoner  said  he  could  change  it,  and  that  there- 
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vpon  the  proeeontor  gave  him  the  bill.  And 
there  ie  also  eTidence  (Conlin's)  that  he  had  not 
the  means  of  changing  it 

It  18  singnlar  that  the  prosecutor  himself  was 
apparently  not  aslced,  nor  does  he  say  what  in- 
daced  him  to  gWe  the  bill  to  the  prisoner.  He 
swore  the  latter  said,  **  Fll  change  it/'  (not  '*  I 
can  change  it,*M  and  he  then  handed  it  to  him. 
The  direct  evidence  of  the  allegation  that  fhe 
prisoner  averred  he  had  the  meaos  of  changing 
the  bill  came  li'om  another  witness. 

The  jury  took  the  Tiew  of  the  cTidence  most 
nn favourable  to  the  prisoner. 

The  case  is  open  to  the  difiBcultj  as  to  what 
induced  the  prosecutor  to  part  with  his  montj. 
If  it  was  on  a  mere  promise  to  get  change,  or  to 
change  it,  the  case  would  fail.  The  testimony 
of  the  witnesses  leaves  the  operating  inducement 
in  the  prosecutor's  mind  a  matter  of  speculation. 
No  one  but  himself  could  tell  as  a  matter  of  fact 
what  did  so  act  as  an  inducement,  and  he  gives 
no  account  of  it  whatever. 

la  the  very  peculiar  case  of  Regxna  v.  (7t/e9, 
where  the  charge  was  that  defendant  obtained 
money  and  clothes,  pretending  to  the  possession 
of  supernatural  power  to  bring  back  a  truant 
husband  to  an  ignorant  wife,  accompanied  by  a 
promise  so  to  bring  him  back,  the  prosecutrix 
swore,  after  narrating  the  conversation  and  the 
prisoner's  assertion,  "  I  parted  with  the  money 
and  the  dress  on  the  faith  of  what  had  passed 
between  us  on  that  first  occasion." 

As  Oocltbarn,  G.  J.,  remarks  in  Regina  t.  MUU, 
29  L.  T.  Rep.  114,  •<  The  question  is  whether 
the  false  representation  is  the  motive  operating 
on  the  mind  of  the  proeeontor,  and  Inducing  him 
to  part  with  the  money."  In  that  case,  when 
the  prosecutor  parted  with  the  money  he  was 
aware  of  the  falsehood  of  the  representation, 
and  was  laying  a  trap  for  the  defendant,  and  an 
acquittal  was  directed. 

If  the  prosecutor  here  had  died  before  trial, 
and  the  rest  of  the  evidence  only  had  been  given, 
there  would  be  a  difficulty  as  to  the  "motive 
operating"  on  his  mind — whether  it  was  the 
representation  that  the  prisoner  had  the  means 
to  change,  or  whether  it  was  merely  his  promise 
•  to  change.  The  prosecutor^s  own  statement. is, 
that  the  prisoner  said,  <*  I'll  change  it" 

8o  in  Mill's  ease,  just  mentioned,  if  the  pro- 
secutor bad  died  before  trial,  and  others  present, 
who  were  not  aware  of  what  the  prosecntor 
knew,  but  who  proved  the  pretenoe,  its  false- 
hood, &o.,  and  the  payment  of  the  money^  a 
conviction  obtained  on  their  testimony  would  be 
olearly  erroneous  in  fact 

In  Regi$ia  v.  BewgiU,  1  Dears.  C.  C.  815,  the 
prosecutor  swore  it  was  partly  on  the  alleged 
existing  fact  and  partly  flrom  a  receipt  produced, 
and  other  things,  that  he  parted  with  the  money, 
and  the  jury  found  that  the  inducement  was 
proved  and  acted  on  by  the  prosecutor ;  and  this 
was  upheld  on  a  case  reserved. 

Id  the  case  before  us,  we  think  the  conviction 
for  obtaining  money  on  false  pretences  cannot 
be  upheld,  and  must  be  quashed. 

Conviction  quashed. 


ber  gmeral  chAractet  tor  ehtttitj,  or  uiytbing  to  r*l 
precamptioD  that  alw  wooM  not  eonsaat  The  jtiry  i 
directea  that  If  she  had  no  moral  peiwptloB  of  right  i 


Kboiita  v.  Cohvollt. 
AnauU  with  intaU  to  ravUk—InsanUif — CbRMaf. 

In  the  eaM.of  rape  of  ao  tdi'it  or  IvBatlr,  thm  mere  prixiof 
oonneetion  will  not  warrant  the  case  being  left  to  th«  jnrr. 
There  must  he  aome  evidence  that  it  was  wiUiovt  her  cos- 
ieDt--e.  g,  that  ahe  waa  laoapable,  from  ImhecUft?.  of 
•zpresdng  afseat  or  diaaent;  and  if  aha  eD&aent  fnin 
mere  animal  passion,  it  if  not  zane. 

In  thla  caae  the  diarge  waa  aaMHilt  with  intent  to  ratUh. 
The  woman  was  inaano^  and  there  was  no  evideDefl  u  to 

>rals«a 

peraeptloB  of  right  acd 
wrong,  and  her  aets  were  not  oontroUed  by  the  i»ill.  d» 
was  not  capable  of  giving  ooaaant,  and  the  yielding  m 
her  part,  Qie  prisoner  knowing  bar  stata^  waa  not  an  ••t 
done  with  har  wilL  They  ooBrlcted,  aaylBf  d»  was  ic- 
aaae  and  oonaented.  J2BU,that  the  coatfleuan  eoald  ttA 
besnataiaed. 
On  an  indictment  for  attempting  to  hare  oonneetlon  with  » 
girl  nader  tan,  consent  ia  immaterial,  bat  In  aadi  a  es«» 
there  can  be  no  oonTlctlon  te  aaaaolt  if  than  was  eouaL 

[Q.B.,H.T-,18o7.] 
Case  reserved  from  the  Quarter  Sessions  of 
the  County  of  Simeoe. 
Indictment  for  assanlt  with  intent  to  ravish. 
The  evidence  waa  that  the  person  assaului 
was  a  married  woman,  who  for  some  years  pa'^t 
had  been  insane.  The  prisoner  was  eaugbt  it> 
the  act  of  attempting  to  have  connection  vitb 
her.  The  learned  Judge  told  the  jury  "  that  if 
upon  the  evidence  they  were  satisfied  that  the 
woman  was  of  unsound  mind,  that  she  had  no 
moral  perceptions  of  right  or  wrong,  that  her 
acts  were  not  controlled  by  the  will,  were  in  fact 
involuntary,  she  eonld  not  be  said  to  be  espable 
of  giving  consent,  becanse  by  reason  ef  her  state 
of  mind  incapable  of  judgment  and  discretion ; 
and  the  yielding  on  her  part  to  fores  ongbt  not, 
in  view  of  such  impotence  of  her  will  (and  know- 
ledge of  her  state  by  defendant),  to  be  taken  as 
an  act  done  with  her  will." 

The  charge  was  objected  to  on  behalf  of  the 
prisoner,  and  it  was  contended  that  there  wss  no 
evidence  of  want  of  consent  necessary  to  consti- 
tute an  assault ;  that  the  jury  shonld  be  told  that 
if  they  could  find  a  solution  consistent  with  ibdo- 
oence  they  ought  to  acquit 

The  jury  found  the  prisoner  gnilty,  and  in 
answer  to  the  Court  said  that  the  woman  va» 
insane  at  the  time  the  offence  was  committed, 
and  that  she  was  a  consenting  party  to  what  the 
prisoner  had  done. 

McCarthy  for  the  prisoner.  1.  There  can  be 
no  assault  when  the  person  said  to  be  assaulted 
consents,  and  the  jury  having  found  consent 
here,  the  prosecution  must  fail.  Ad  assault 
implies  that  it  was  committed  against  the  will  of 
the  party.  Russell  on  Crimes,  4th  Ed.  Tol.  1, 
p.  1028 ;  Regina  v.  Meredith,  8  C.  &  P.  58^; 
Rtgina  v.  Martin,  9  C.  &  P.  213 ;  Regina  v.  Rtad, 
1  Den.  C.  C.  877;  Regina  v.  Cockbum,  3  Cox 
C.  C.  543.  8.  But  the  charge  hers  is  of  assault 
with  intent  to  ravish.  Now  the  finding  of  assent 
negatives  the  intent,  for  when  all  that  took  place 
was  with  the  consent  of  the  woman,  it  cannot  be 
said  that  the  intent  was  to  comnut  an  act  against 
her  will.  If  it  be  held  that  an  insane  person 
cannot  consent,  then  any  attempt  to  take  inde- 
cent liberties  with  such  person  must  be  an  attempt 
to  rape.  There  was  no  fraud  in  this  case,  and 
no  force  used  by  the  prisoner.  Regina  v.  Charla 
Fletcher,  12  Jmr.  N.  8.  605,  per  Pollock,  C  B., 
8.  C.  14  L.  T.  Rep.  N.  S.  478  ;  Regina  T,Sianfcn, 
1  C.  &  K.  415 ;  Regina  v.  Richard  FUtcher,  Bell 
C.  C.  68 ;  Jar.  of  August  18tb,  1860,  p.  327> 
Leading  Article^ 
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Robert  A.  BarrUwHy  contra.  Tke  indictment 
bere  is  not  for  a  rape,  bat  for  an  asBaalt  with 
intent  to  commit  it,  and  there  ii  a  difference 
between  the  two  charges,  as  reicards  the  will — 
Regina  ▼.  SUvrnt,  1  Cox  C.  C.  225.  There  must 
be  not  onl  J  a  consent  from  mere  animal  passion, 
but  a  consent  of  the  reason^ff^tiui  T.  R§an^  2 
Cos  C.  C.  116 ;  Regina  w.  Pagt^  2  Cos  0.  C.  488. 
The  jury  here  haye  found  the  woman  insane,  and 
where  this  is  the  case,  and  a  person  knowlnie  it 
attempts  to  haTe  connection,  he  is  gnilty.  The 
charge  is  assault  with  intent ;  an  assault  in  law 
was  proTed,  and  the  consent  given  was,  onder 
the  circnmstances,  immaterial;  it  was  proved 
bere  that  the  prisoner  was  aware  of  her  insanity 
-^Rt^na  V.  JrUteher,  8  Cox  C.  C.  181,  184. 
According  to  the  arguments  for  the  prisoner, 
every  idiot  found  on  the  street  might  be  ravished 
with  intpuDlty.  Regina  v.  Clarke,  6  Cox  C.  C. 
412;  Regina  v.  Franeii,  18  U.  G.  R.  116  ;  and 
Rftjina  v.  Sweenie,  8  Cox  C.  C.  228,  were  oases 
in  which  the  woman  believed  the  person  to  be 
her  hasband,  and  the  last  case  holds  that  it  may 
be  rnpe,  notwithstanding. 

In  Regina  v.  Fletcher,  S  Cox  C.  C.  183,  a  defi- 
nition of  rape  is  given,  ahich  is  approved  of  in 
Regina  v.  Jonee,  4  L.  T.  Rep.  N.  8.  164.  There 
can  be  no  consent  bjr  an  idiot  or  insane  person, 
and  the  connection  even  by  consent  must  there- 
fore amount  in  law  to  rape. 

Haoartt,  J.,  delivered  the  judgment  of  the 
court. 

The  Utest  case  on  the  subject  that  we  have 
seen  is  Regina  v.  Charlee  FleUker,  14  L.  T.  Rep. 
N.  S.  573.  The  charge  was  rape  on  an  idiot 
girl.  Keating,  J.,  left  it  to  the  jury  in  the  terms 
used  by  Willes,  J.,  in  Regina  v.  Fletcher,  8  Cox 
C.  C.  131,  that  if  they  were  satisfied  that  the 
girl  was  incapable  of  expressing  assent  or  dis- 
sent, and  that  the  prisoner  had  connection  with 
her  without  her  consent,  they  should  find  him 
guilty,  but  that  a  consent  produced  by  mere 
animal  instinct  would  be  sufficient  to  prevent 
the  act  being  a  rape.  The  verdict  was  guilty. 
Pollock,  G.  B.,  in  delivering  judgment,  said  there 
wail  no  evidence  except  the  fact  of  connection 
and  the  imbecile  state  of  mind  of  the  girl.  Of 
tbe  fact  of  connection  there  was  the  fullest  proof, 
for  it  was  admitted  by  the  prisonor.  There  was, 
however,  no  evidence  that  it  was  against  her 
will.  **  We  are  all  of  opinion  that  some  evidence 
of  that  as  a  fact  should  have  been  given  before  a 
conviction  could  be  obtained;  and  there  was  not 
that  sort  of  testimony  on  which  a  Judge  would 
be  justified  in  leaving  the  case  to  the  jury  to  find 
a  verdict.  We  are  unanimously  of  the  opinion 
that  there  was  no  evidence  here  to  establish 
either  that  this  connection  was  against  her  will 
or  without  her  consent.  *  *  Here  the  con- 
tention on  the  part  of  the  Crown  most  be  that 
an  idiot  is  incapable  of  consent,  and  it  might  be 
said  in  answer  that  the  same  cause  which  required 
80  Act  of  Parliament  to  make  the  mere  fact  of 
connection  a  criminal  offence  in  the  case  of  chil- 
dren of  tender  years,  would  require  an  Act  of 
Parliament  in  the  case  of  idiots." 

There  was  no  evidence  in  this  case  except  the 
prisoner's  admission;  and  a  medical  man  testified 
that  she  was  a  fully  developed  woman,  and  that 
strong  animal  instinot  might  exist  notwithstand- 
iog  her  imbecile  ooaditlon. 


In  Regina  v.  Bemh.  L.  R  ,  1  0.  C.  11,  the  first 
count  was  for  unlawfoHy  attempting  to  have 
carnal  knowledge  of  a  child  under  ten  years ;  the 
second  for  assaulting  with  intent ;  and  tbe  third 
for  an  indecent  assault.  The  jury  found  a  ver- 
dict "  Guilty,  for  that  tbe  child  was  too  young 
to  know  what  she  was  doing,  and  therefore  con- 
sented to  the  act  done  by  the  prisoner."  On  a 
oaae  reserved.  Pollock,  C.  B.,  said  that  consent 
was  altogether  unimportant;  the  facts  shewed 
an  attempt  to  commit  a  crime  where  consent  was 
immaterial,  adding,  "  Of  course,  if  the  indict- 
ment had  been  merely  for  an  indecent  assault, 
the  question  of  con^^ent  would  have  become 
material." 

Tn  Regina  v.  Coehhum,  8  Cox.  C.  C.  648,  for 
feloniously  knowing  a  child  under  ten,  the  prin- 
cipal charge  could  not  be  supported,  and  the 
prosecutor  urged  that  there  could  be  a  conviction 
for  an  assault.  8ir  J.  Patteson  said,  "  A  child 
under  ten  years  of  age  cannot  give  consent  to 
any  criminal  intercourse,  so  as  to  deprive  that 
intercourse  of  criminality,  but  she  can  give  such 
consent  as  to  render  the  attempt  no  assault.  We 
know  that  a  child  can  consent  to  that  which, 
without  sueh  consent,  would  constitute  an  as- 
sault."   This  case  was  cited  in  Regina  v.  Beale, 

Regina  v.  FMeher,  8  Cox  C.  C.  181,  82  L.  T. 
Rep.  888,  was  a  charge  of  rape  of  an  idiot  girl 
aged  thirteen ;  ver<Uct  guilty,  and  that  the  jury 
considered  her  incapable  of  giving  consent  from 
defiset  of  understanding.  Willes,  J.,  mentioned 
the  direction  he  had  given  in  a  case  at  the  Old 
Bailey,  already  cited ;  and  Lord  Campbell  said, 
**  That  direction  was  in  accordance  with  Complin's 
and  Ryan's  cases.  But  here  there  was  do  evi- 
dence of  that  kind  "  (vii.,  oonsenting  from  animal 
instinct).  *'bnt  rather  to  the  contrary.  *  * 
If  the  offence  is  complete  where  it  was  by  force 
and  without  her  consent,  then  tbe  offence  is 
proved  that  wat  charged  in  the  indictment,  and 
the  prisoner  was  properly  convicted.  Complin's 
oase  settles  the  definition  of  the  offence,  and  all 
the  ten  Judges  concurred  in  that  The  definition 
includes  the  present  case,  the  only  difference  in 
this  being,  that  here  the  prosecutrix  was  not 
capable  of  giving  consent.  But  then  the  prisoner 
knew  her  condition  at  the  time." 

[After  reviewing  other  cases  on  the  subject, 
the  learned  judge  continued.] 

We  gather  from  all  tbese  cases,  that  in  the 
case  of  a  child  under  ten  years  of  age,  if  the 
indictment  be  for  tbe  misdemeanour  of  attempt- 
ing to  commit  the  statutable  felony,  consent 
becomes  unimportant : 

That  in  snob  a  case,  on  an  indictment  for  the 
principal  offence  there  cannot  be  a  conviction 
for  tbe  assanlt,  If  there  be  consent  to  what  was 
done,  nor  for  an  assault  independently  charged : 

That  in  the  case  of  girls  from  ten  to  twelve, 
on  a  charge  of  assault  with  Intent  to  carnally 
know,  or  Indecent  assault,  or  common  assault, 
consent  is  a  defence  :— 

But  that  the  prisoner  may  be  indicted  for 
attempting  to  commit  the  statutable  misdemean- 
our, not  charging  an  assault,  in  which  case  it 
seems  consent  is  no  defence,  according  to  Regina 
V.  Martin,  already  cited : — 

That  in  the  case  of  rape  of  an  idiot  or  lunatic 
woman,  the  mere  proof  of  the  act  of  connection 
will  not  warrant  the  ease  being  left  to  the  jury; 
there  most  be  some  evidence  that  it  was  without 
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her  consent—^,  ff.  that  she  was  inoapable  of 
ezpressing  consent  or  dissent,  or  from  exercising 
any  jadgment  npon  the  matter,  froa  imbecility 
of  mind  or  defect  of  understanding :  that  if  she 
gaTe  her  consent  from  animal  instinct  or  passion, 
it  would  not  be  rape. 

To  apply  these  principles  to  the  ease  before 
US.  The  jary  might,  on  the  CTidence,  have  per^ 
haps  justly  arrived  at  the  conclusion  that  there 
was  no  consent  in  fact,  from  the  account  given  by 
the  witness  as  to  what  they  heard  the  woman  cry 
out  as  they  approached. 

Bat  after  they  were  told  by*tbe  learned  Judge 
that  if  they  were  satisfied  she  was  of  unsound 
mind,  with  no  moral  perceptions  of  right  and 
wrong,  that  her  acts  were  not  controlled  by  the 
will,  and  were  in  fact  involuntary,  she  could  not 
be  daid  to  be  capable  of  consent,  and  from  her 
state  of  mind  and  impotence  of  will  the  yielding 
on  her  part  to  force  ought  not  to  be  taken  as  an 
act  done  with  her  will — then  when  the  jury  so 
instructed  found  that  she  was  a  consenting  party 
to  what  the  prisoner  did,  we  cannot  but  feel  that 
the  case  presents  a  difficulty. 

We  may  assume  the  jury  took  the  law  from 
the  Court,  as  they  should  have  done,  and  with 
that  instruction  as  to  what  would  be  and  wo»ld 
not  be  a  consent,  find  that  there  was  consent-— 
not  qualified  (as  in  many  of  the  cases  noticed), 
as  that  from  the  state  of  her  mind  or  unconsci- 
ousness either  of  the  nature  of  the  act,  &c.  &9., 
she  consented ;  but  generally.  It  is  true  they 
also  found  that  she  was  insane  at  the  time. 

This  suggests  another  aspect  of  the  case.  No 
question  seems  to  have  been  asked  or  evidence 
given  of  the  unfortunate  woman's  habits  or 
character  for  decency  or  chastity.  Bhe  was  a 
married  woman,  with  children,  and  was  found  to 
have  acted  at  various  times  in  such  a  strange 
manner  as  to  furnish  strong  evidence  of  hallu- 
cination and  delusion,  warranting  the  jury  in 
finding  her,  in  popular  language,  insane. 

But,  quite  consistently  with  the  existence  of 
insane  delusions,  there  might  be  in  the  woman*s 
mind  perfect  delicacy  of  feeling  and  chastity  that 
would  revolt  from  criminal  intercourse,  and,  on 
the  other  hand,  perfect  consciousness  of  the  im- 
propriety and  indecency  of  such  intercourse. 
In  the  case  of  a  mind  in  the  latter  state,  how- 
ever otherwise  liable  to  delusion,  we  hardly  see 
how  the  law  oould  presume  the  absence  of  legal 
consent  on  the  grounds  suggested  to  the  jury,  in 
the  face  of  evidence  of  consent  in  fact,  which  we 
must  presume  the  jury  found  here. 

The  case  may  be  summed  up  thus : 

There  is  no  evidence  whatever  as  to  the 
woman's  general  character  for  decency  or  chas- 
ttto,  or  any  thing  to  raise  a  presumption  that 
she  would  not  consent  to  the  alleged  ontrage 
upon  her.  There  is  evidence  of  insane  delusion 
of  some  years  standing,  unconnected  with  any- 
thing relating  to  matters  of  this  kind.  The 
jury,  on  a  view  of  the  law  certainly  not  too 
fovorable  to  the  prisoner,  while  they  find  the 
insanity,  also  find  that  she.  was  a  consenting 
party,  not  qualifying  the  latter  finding. 

We  think  this  conviction  cannot  be  supported. 
-  We  have  treated  the  case  throughout  in  the 
view  least  favorable  to  the  prisoner,  and  our 
remarks  would  more  pointedly  apply  to  a  case 
where  the  connection  had  actually  taken  place. 


On  a  charge  like  the  present,  of  an  assault 
with  intent  to  ravish,  it  would  seem,  on  the 
decided  cases,  to  be  impossible  to  support  a  con- 
victiou  where  there  is  consent  found. 

As  the  Chief  Baron  remarked,  there  is  no  Aet 
of  Parliament  declaring  the  fact  of  eriminai  eon- 
nection  with  an  idiot  or  lunatic  to  be  an  offence, 
as  in  the  ease  of  children  of  tender  years. 

In  the  principal  offence,  consent  from  mere 
animal  instinct  has  been  held  to  be  a  defence  m 
the  case  of  an  idiot 

It  is  impossible  to  say  that  it  must  not  be 
equally  so  in  the  lesser  eba^^  of  assault  with 
intent,  and  equally  impossible  when  a  consent  in 
fact  is  proved.  In  the  case  of  the  idiot,  the 
lunatic,  th*e  drunken,  or  insensible,  the  crime 
can  only  be  complete  on  the  actual  or  the  legal 
deduction  that  the  connection  took  place  withoat 
consent. 

In  what  manner  the  absence  of  such  consent 
has  been  presumed  or  inferred  has  been  already 
considered. 

Conviction  quashed. 


PRACTICE  COURT. 


{Btjparted  by  HnaT  CyBanv,  Sao.,  Airritfer-ot-Xaw, 
B^orUr  in  FraeUoe  Onart  and  Chataben.) 

Ik  bi  McKiknok,  one,  <&c. 
Attorney  and  dient^Jpplieatumiopay  over^LiabiHty. 


On  an  application  against  an  attorn^  to  pay  ovor  moo«7  coW 
leeted  for  a  client,  it  appaarsd  that  tlM  lattar  took  ftoa 
the  attorney  his  note,  Indoned  by  another,  who  turned 
out  to  be  ineolrent.  It  was  f  Iso  a  question  whether  this 
note  liad  been  sold  or  only  given  as  security  by  the  MpfO- 
cant  for  a  debt 

BOd  1.  That  the  note  was  only  aasignod  ooIlattraUy,  not 
absolutely  in  payment 

2.  Tliat  the  client  had  not  lost  his  reaudy  by  taking  ths 
note. 

Remarks  upon  the  impropriety  of  agreements  by  an  attorney 
with  his  client  (otherwise  unadTised)  which  may  tend  to 
curtail  the  righti  of  the  lattm:,  and  upon  the  necessity 
for  a  summary  remedy  against  attorneys  in  each  easas. 
[P.  0.,  H.  T.,  and  Chambers,  May  22, 1867.1 

This  was  a  rule  nisi  enlarged  by  consent  into 
Chambers. 

It  was  an  application  against  an  attorney  to 
compel  the  payment  of  a  sum  of  money  collected 
for  the  applicant,  one  Ker.  The  receipt  of  the 
money  was  admitted,  as  also  its  nonpayment 

The  order  was  resisted  on  the  ground  that  the 
applicant  took  a  note  from  the  attorney  for  the 
amount,  at  nine  months  date,  in  which  a  brother 
of  the  latter  joined  as  his  surety.  The  note  was 
dishonoured,  and  it  was  sworn  that  the  surety  was 
insolvent. 

The  attorney  and  his  brother-in-law,  one  Kirk- 
patrick,  swore  that  Ker  took  this  note  on  the 
distinct  understanding  that  he  thereby  waiTed 
all  right  of  applying  to  this  court  as  be  docs 
now.  Ker  denied  this  positively,  admitting  that 
he  agreed  to  waive  such  right,  but  only  while 
the  note  was  current.  But  great  doubt  was,  ia 
the  opinion  of  the  learned  judge,  thrown  oo 
Kirkpatrick's  testimony  on  this  point  hy  the 
evidence  of  Ker  and  one  Phillips  as  to  what  took 
place  with  him,  when  Ker  spoke  to  him  aboat  his 
having  made  this  statement. 

It  was  also  objected  that  Ker  had  parted  with 
bis  interest  in  this  note  to  certain  partie:^  io 
New  York,  who  notified  the  makers  that  tb<>y 
were  the  holders. 
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Ker,  howeTer,  twore  that  he  onlj  gave  it  to 
them  in  secority  for  a  smaller  debt  that  he  owed 
them,  and  in  trust  as  to  the  surplas,  if  collected, 
for  himself,  and  that  he  did  not  sell  or  discount 
the  note  to  them,  and  that  the  application  was 
made  b<md  fide  in  his  interest,  as  well  as  in  theirs, 
and  that  the  note  is  in  the  hands  of  Messrs. 
Martin  &  Brace,  the  solicitors  making  the  appli- 
cation, who  are  authorised  bj  Eer  and  the  par- 
ties to  whom  he  was  so  indebted,  and  that  such 
parties  were  still  his  creditors,  aod  his  debt  not 
discharged  in  anj  waj  bj  the  note. 

Spencer  shewed  cause. 

S.  Itieharde,  Q.  C,  supported  the  application. 

HAOAftTT,  J  — I  am  of  opinion  that  the  appli- 
cant has  not  lost  his  right  of  applying  to  the 
court  bj  any  disposition  which  he  has  made  of 
the  claim.  A  man  may  have  a  claim  in  the 
hands  of  an  attorney  for  collection,  and  may  giTO 
it  to  his  creditor  as  collateral  security  for  his 
debt,  remaining  still  liable  to  the  latter.  If  he 
absolately  parted  with  all  interest  in  the  claim, 
I  think  it  would  be  diifereDt  The  assignee  and 
not  the  client  would  then  be  the  real  applicant 
for  the  court's  interference.  I  do  not  think  the 
facts  before  mo  would  warrant  a  refusal  to  inter 
fere  on  that  branch  of  the  case. 

The  chief  difficulty  that  I  felt  duriog  the 
argument  was  as  to  the  effect  of  the  note  giTen 
by  the  attorney  and  his  brother :  whether  that 
should  so  alter  the  position  of  the  parties  as  to 
put  an  end  to  all  remedy  as  between  attorney 
and  client. 

I  hare  been  somewhat  surprised  to  find  no 
case  in  point,  so  far  as  I  hare  searched  The 
books  of  practice,  and  seTeral  works  on  attor- 
nies,  and  the  digests  for  some  years  past  hate 
been  consulted  without  effect. 

I  was  pressed  on  the  argument  with  the  asser- 
tion of  the  attorney  and  Kirkpatrick,  as  to  Ker*8 
taking  the  note  and  agreeing  to  wsire  all  right 
to  this  summary  proceeding. 

Even  if  this  were  proTed  beyond  question,  I 
think  the  court  must  look  with  great  nuspicion 
on  any  such  agreement  alleged  to  hare  been 
obtained  from  a  client  by  his  attorney ;  tlte  client 
not  being  provided  with  any  independent  legal 
adviser  to  explain  his  rights  to  him. 

Agreements  not  to  insist  on  legal  righti — not 
to  go  to  law — are  not  looked  on  with  favour ; 
still  less  so  when  urged  by  the  professional  ad- 
viser Against  the  client,  who  is  in  his  hands  and 
who  has  no  other  person  to  ad  vine  with. 

There  is  nothing  in  the  attorney's  affidavits  to 
shew  that  his  position  has  been  in  any  way 
altered  or  prejudiced  by  his  getting  his  brother 
to  join  in  this  note,  or  that  any  consideration  was 
given  to  him  for  so  doing. 

As  I  do  not  find  any  authority  in  point,  I  must 
treat  this  as  a  case  of  the  first  impression,  and 
have  come  to  the  conclusion  that,  under  the  cir- 
cumstances in  evidence  before  me,  I  ought  not  to 
hold  that  the  applicant  has  lost  his  right  to  ask 
the  interference  of  the  court.  An  apparently 
worthless  note  has  been  given  to  him ;  he  has 
waited  during  its  currency  and  until  its  dis* 
honour.  Whatever  he  has  done  has  been  done  at 
the  instance  of  the  attorney ;  the  latter  has  had 
the  full  benefit  of  the  time  given  ;  and  I  am  not 
now  prepared  to  hold  that  he  is  exonerated  from 
the  consequences  of  his  misconduct  in  appropri- 
ating his  client's  money  to  his  own  use. 


If  he  be  excused  by  what  has  taken  place, 
then  the  case  will  assume  this  shape. — He  owed 
a  large  sum  of  money  to  his  client,  which  the 
latter  could  compel  him  to  pay  by  application  to 
this  oourt  on  peril  of  forfeiting  his  professional 
position.  He  bargains  as  he  alleges  with  his 
client  to  forego  this  advantage  on  condition  of 
receiving  a  worthless  promissory  note ;  the  client 
being  without  any  legal  adviser  to  protect  his 
interests  in  the  matter. 

It  is  an  old  and  most  salutary  rule,  that  when- 
ever an  attorney  purchases  from  a  client  the 
whole  burden  of  proof  is  cast  on  the  former,  to 
show  that  the  interest  of  the  client  was  fully 
protected,  and  that  he  was  fully  apprised  of  bis 
le^al  rights ;  that  in  fact  the  sale  was  as  advan- 
tageous to  the  client  as  it  would  have  been  if  the 
solicitor  bad  used  his  utmost  endeavours  to  sell 
the  property  to  a  stranger  :  Spencer  v.  Topham, 
22  Beav.  573.  It  is  not  easy  to  see  why  a  some- 
what analogous  rule  should  not  apply  to  the  case 
of  the  solicitor  bargaining  with  a  client  (other- 
wise unadvised)  about  a  debt  due  by  him  to  the 
client. 

There  is  no  suggestion  here  that  this  money 
was  not  received  by  defendant  as  an  attorney, 
nor  did  he  in  any  of  the  earlier  proceedings  as- 
sert that  he  had  any  claim  for  costs.  In  one  of 
his  affidavits  he  says  that,  if  the  acceptance  of 
the  note  be  not  sufficient  to  relieve  him  from 
this  application,  he  asks  the  right  of  setting  off 
against  the  claim  **  such  costs  and  charges  as  I 
hwe  against  the  said  J.  B.  Kerr."  I  can  hardly 
accept  this  as  any  positive  proof,  after  all  that 
has  taken  place,  of  a  bond  fide  claim  for  costs. 

On  the  general  question,  I  am  of  opinion  that 
I  ought  not  to  do  any  thing  to  narrow  or  weaken 
the  most  wholesome  jurisdiction  of  the  courts  in 
glaring  a  summary  remedy  to  clients  who  are  so 
unfortunate  in  the  selection  of  their  attornies  as 
this  applicant  has  been.  I  think  such  a  jurisdic- 
tion is  absolutely  necessary,  and  ought  not,  except 
on  clear  authority,  to  be  narrowed. 

The  rule  must  be  made  absolute,  the  applicant 
bringing  the  note  into  court  to  be  delivered  up 
to  the  attorney.  Rule  absolute. 

Since  giving  this  judgment,  I  have  found  the 
case  of  In  re  Davie,  ane^  j-c,  15  L.  T.  N.  B.  Ex. 
161.  On  an  application  to  pay  over,  it  was 
shown  that  the  applicant  had  recovered  judgment 
for  the  claim  against  the  attorney,  the  court 
refused  to  interfere,  saying  that  he  had  changed 
the  debt  into  a  judgment,  on  which  the  attorney 
could  be  taken  in  execution.  Nothing  was  sug- 
gested either  in  argument  or  judgment  against 
the  right  of  an  applicant  on  the  facts  before  me. 


COMMON  LAW  CHAMBERS. 

(Beporkd  by  HuraT  (yBtinr,  A7.,  BarritUr^'Lam  and 
HeparUr  in  FracHu  Oturt  and  Chambers.) 

In  ai  Smith,  ax  Ixsoltkvt. 

JntolveiU  Aet-^urUacUon,  if  no  tiUtU— Fraud, 

Hetdy  on  the  flwU  Mt  out  below,  that  the  iniolTent  had 

an  eetate  to  be  admlnlateitrd  under  the  IneoWent  Act. 
Qtuere^  whether.  If  there  had  been  no  estate,  proeeedlngi 

could  have  been  taken  by  the  debtor. 
Bdd  that  the  facta  let  forth  below,  though  un&Torable  to 
the  inaolvent,  were  diatlngnlihaDle  from  acts  or  other 
mieoondact  oonetltutlng  fraud,  and  that,  unlaw  the  Utter 
be  shewn,  the  insolTent  is  entitled  to  the  benefit  of  the 
statnte. 

COhambwrfl,  tfaroh  IS,  1M7.] 
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This  was  an  appeal  from  the  deoision  of  the 
Judge  of  the  County  Court  of  the  County  of  Has- 
tings, by  Wm.  Darling,  of  the  City  of  Montreal, 
merchant,  a  creditor  of  the  insolvent 

The  Judge  of  the  County  Court  granted  a  dis- 
charge to  the  insolvent,  and  the  creditor  peti- 
tioned against  this  decision  because,  as  was 
alleged : 

1.  The  insolvent  was  guilty  of  fraud  within  the 
meaning  of  the  Insolvent  Act. 

By  having  given  a  fraudulent  preference. 

By  purchasing  goods  and  obtaining  credit, 
and  contracting  debts  while  he  was  insolvent 
and  unable  to  meet  his  engagements ;  and  frau- 
dulently concealing  his  insolvency  and  represei)^ 
log  himself  to  be  solvent. 

By  reckless  and  improvident  waste  of  his  es- 
tate, in  fraud  of  his  creditors. 

By  evasion  and  prevarication  on  his  exami- 
nation as  to  his  estate. 

By  fraudulent  sale  and  disposal  of  his  es- 
tate ;  and 

By  not  keeping  books  of  account ;  and 

2.  Because  the  insolvent  had  no  estate  at  the 
time  of  his  making  an  assignment  under  the  In- 
solvent Act,  by  reason  of  his  fraudulent  disposal 
of  his  estate  prior  to  his  making  an  assignment, 
aad  is  not  therefore  entitled  to  any  relief  under 
the  said  act 

The  questions  under  discussion  were — 

1.  Was  there  fraud  in  fact,  within  the  mean- 
ing of  the  statute,  on  the  part  of  the  insolvent  t 

2.  If  there  was  such  fraud  in  fact,  could  that 
fraud  prevent  the  discharge  being  given  to  the 
insolvent,  when  he  was  guilty  of  it  (if  at  all)  be- 
fore the  passing  of  the  statute  ? 

8.  Had  the  insolvent  an  estate  to  be  admin- 
istered under  the  statute,  at  the  time  he  took 
proceedings  in  insolvenoy  t 

4.  If  he  had  no  estate  at  that  time,  was  he 
entitled  to  take  proceedings  as  an  insolvent  under 
the  act? 

The  facts  of  the  case  were  —  The  insolvent 
commenced  business  in  the  year  1855,  in  Belle- 
ville ;  in  the  fall  of  1867,  he  bought  goods  from 
different  persons  to  the  extent  of  about  $6,000; 
his  purchase  at  that  time  f^om  Darling  &  Co. 
was  about  $1,600.  He  was  insolvent  then,  but 
he  did  not  know  it  In  the  spring  of  1858,  he 
took  stock  and  found  he  was  insolvent.  His 
stock  then  amounted  to  98,225,  which,  in  March, 
1858,  he  sold  to  his  brother,  A.  L.  Smith,  for 
fifteen  shillings  In  the  pound,  and  took  his  notes 
for  the  amount.  These  notes  were  sent  to  the 
creditors,  and  the  insolvent  believes  they  hare 
been  paid.  Darling  A  Co.  received  in  this  way 
$418  on  account.  The  insolvent  ran  away  to  the 
United  States  immediately  after  he  sold  out  to 
his  brother ;  he  returned  to  this  country  in  1862. 
He  then  assigned  to  his  brother  his  accounts  and 
notes,  amounting  to  $2,697  ;  they  were  for  debts 
contracted  between  1852  and  1858.  Nothing 
was  given  by  his  brother  for  this  assignment  of 
debts ;  it  was  for  the  benefit  of  his  estate.  He 
does  not  now  think  the  debts  were  worth  any 
thing,  and  he  does  not  know  if  any  of  them  have 
been  collected. 

5,  Richards,  Q.  C,  for  the  insolvent 

As  to  f^aud  or  alleged  fraud  being  within  the 
act.  Insolvent  Act  of  1864,  sec.  8,  sub-sees.  8- 
7 ;.  see.  9,  sub-eeo.  6. 


As  to  fraudulent  preference,  see  8,  sub-sec  4 ; 
sec.  9,  sub-sec.  6. 

As  to  obtaining  goods  and  representing  himself 
to  be  solvent,  sec.  8,  sub-sec.  7. 

As  to  evasion  and  prevarication  on  his  exami- 
nation, sec.  9,  sub- sec.  6. 

As  to  the  other  grounds  of  fraud,  they  are  not 
within  the  act 

As  to  the  insolvent  being  within  the  act,  eTen 
although  he  had  no  estate,  seo.  1,  which  extends 
the  act  to  all  persons. 

Robt.  A.  Harruon  contra. 

There  was  fraud  dearly  established  against  the 
debtor,  sec.  9,  sub-sees.  6-11.  If  be  were  within 
the  act,  to  take  the  benefit  of  its  advantages,  he 
must  be  subjected  to  its  eonditiocs  and  disabili- 
ties ;  but  as  he  had  no  estate  to  be  administered, 
he  was  not  within  the  proviidons  of  the  aet  at  all 
— Ex  parte  Morriton^  10  Jur.  N.  S.  787 ;  Be 
Vennit,  6  L.  T.  N.S.  755. 

The  preamble  of  the  aet  shows  this  also,  be- 
cause it  recites  that  it  is  desirable  to  pnmde  for 
the  settlement  of  the  ettatet  of  insolvent  debton, 
and  where  there  is  no  estate  there  is  no  joria- 
diction. 

Adam  Wilson,  J. —The  first  queeUon'is  whether 
C.  F.  Smith  had  or  had  not  an  estate  to  be  ad- 
ministered in  insolvency  when  proceedings  were 
begun  there  7  If  he  had,  the  question  whether 
a  person  without  an  estate  is  within  the  opera- 
tion of  the  statute  will  not  arise. 

I  think  the  facts  shew  that  there  was  an  estate, 
perhaps  not  of  much  worth,  but  still  an  estate 
to  be  administered  for  oreditors ;  and  therefore 
I  am  not  obliged  to  consider  the  case  whether, 
if  there  had  been  no  estate,  the  proceedings 
could  have  been  taken  by  the  debtor  under  the 
statute.  What  conclusion  I  might  have  formed 
if  I  had  been  obliged  to  consider  it  I  am  not 
prepared  to  say.  The  case  of  Ex  parts  MUchtU^ 
1  D.  &  Q.  257,  in  addition  to  those  mted  in  the 
argument  may  be  referred  to. 

As  to  whether  there  was  fraud  or  not  on  the 
part  of  the  insolvent  depends  principally  upon 
the  circumstances  before  stated — ^the  purohas- 
ing  goods  in  the  fall  of  1857,  to  the  amooot  of 
about  $6,000,  at  a  time  when  the  debtor  did  not 
know  how  his  aff^rs  really  stood ;  and  the  mak- 
ing an  assignment,  in  the  spring  of  1858,  for  so 
small  a  sum  as  |I8,225  (including  some  hundreds 
of  dollars  of  old  stock),  without  very  satisfacto- 
rily accounting  for  the  difference,  excepting  that 
it  was  applied  to  the  payment  of  old  debts. 

I  do  not  think  the  facts  show  that  the  debtor 
purchased  these  goods  on  credit  knowing  or  be- 
lieving himself  to  be  unable  to  meet  his  engage- 
ments, and  concealed  the  fact  from  the  persons 
who  became  his  creditors  with  intent  to  defraud 
them,  under  sec.  8,  sub-sec.  7  ;  nor  do  I  see  any 
fraud  under  seo.  9,  sub-sec.  6 ;  and  therefore  it 
is  not  necessary  to  consider  whether  the  .icts  of 
fraud  charged,  and  which  are  said  to  have  been 
committed  before  the  passing  of  the  Insolvent  Act, 
are  or  are  not  within  the  provisions  of  the  statate. 

There  is  much,  as  the  learned  judge  in  the 
court  below  manifestly  felt,  in  the  conduct  and 
proceedings  of  the  debtor,  which  were  not  very 
favorable  to  him,  but  which  must  nevertheless 
be  distinguished  from  acts  or  other  misoondaet 
constituting  f^aud;  for  unless  the  debtor  be 
amenable  for  this  graver  conduct  he  is  entitled 
to  receive  the  benefit  of  the  statute ;  and  credi- 
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tors  mast  onlj  bo  more  earefal  than  they  have 
heretofore  been  whom  it  is  they  trust  with  snch 
Tery  exteosiTe  stocks  of  goods. 

I  think  I  must  dismiss  the  appeal,  bnt  it  must 
be  without  costs. 

Appeal  ditmitttd. 


COBBESPONDENCE. 


To  THE  Editors  of  the  Local  Courts'  Gazette. 

Poteer  of  M<igiitraUs  to  Commit  under  Petty 

2Ve$pan  Act  of  Upper  Canada. 

Gentlemen, — Trespass  by  defendant  cross- 
ing the  inclosed  field  and  premises  of  com- 
plainant 

Page  947  Con.  Stats.  U.  C.  Trespass  Act 

25  Vic.  cap.  22,  Amendment  thereto. 

Bj  2nd  section  substituted  for  1st  section 
of  said  Act,  trespass  without  injury,  penal. 

8rd  section  of  said  Trespass  Act  makes  the 
provisions  of  Summary  Convictions  Act,  page 
1083  0.  S.  Canada,  operative  as  to  procedure. 

In  the  Act  and  Amendment  no  provision 
is  made  for  enforcing  the  penalty,  or  any  im- 
prisonment mentioned. 

67th  section  Summary  ConTictions  Act — 
Powers  vested  in  Magistrates  to  issue  distress 
warrants  according  to  statute,  under  which 
conYiction  made,  and  also  in  cases  where  no 
such  provisions  are  made. 

62nd  section  same  Act — In  default  of  dis- 
tress, commitment,  "  in  such  manner  and  for 
such  time  as  is  directed  and  appointed  by  the 
statute  on  which  the  conviction  or  order  men- 
tioned in  such  warrant  of  distress  is  founded." 

Your  opinion  as  to  whether  a  defendant 
could  be  committed  to  prison  after  return  of 
distress  warrant  under  the  provisions  of  said 
Trespass  Act,  would  much  oblige, 

A  Justice  of  the  Peace. 

[Sec.  62,  referred  to,  seems  to  apply,  and 
speaks  of  the  distress  issued  under  Sec.  57, 
which  is  the  preliminary  proceeding  intended 
to  enforce  the  pecuniary  penalty  spoken  of  in 
the  Petty  Trespass  Acts.  A  commitment 
therefore  would  seem  to  be  authorized,  if  the 
proper  preliminary  steps  had  been  taken,  as 
pointed  out  by  the  sections  of  the  statute  pre- 
ceding Sec.  62.— Eds.  L.  C.  G.] 


To  TBB  Editors  of  the  Local  Courts'  Gazette. 
An  important  question — The  Bankrupt  Law. 

Messrs.  Editors, — I  would  respectfully  ask 
your  opinion  on  this  question  : 

Can  an  insolvent  debtor,  under  his  eertifi- 
eaU  if  discharge  from  all  hie  dehts^  claim  a 


discharge  from  a  judgment  or  debt  not  in- 
cluded in  his  list  of  creditors  attached  to  the 
schedule  to  his  petition  ? 

There  is  nothing  positive  in  the  Bankrupt 
acts  of  Canada  in  the  affirmative  or  negative, 
but  several  clauses  of  the  act  of  1864,  say  that 
he  must  attach  a  list  of  his  creditors  to  his 
assignment 

Perhaps  some  of  your  l^al  readers  can  give 
an  answer  or  some  authorities  on  this  point 
I  may  refer  to  the  question  in  your  next  issue, 
awd  in  the  meantime,  if  convenient,  would 
feel  obliged  for  the  opinion  of  yourselves. 

Toronto,  June  24,  1867.    '  Scaroro. 

[We  should  be  glad  to  hear  from  our  corres- 
pondent again,  or  from  others  who  may  have 
light  to  throw  on  the  subject — Eds.  L.  C.  G.] 


Evidence  of  wife  againH  husband. 
To  the  Editors  of  the  Law  Journal. 

Gentlemen, — There  have  been  some  con- 
flicting decisions  by  the  judges  of  the  Superior 
Qourts  at  Nisi  Prius,  respecting  the  competency 
of  a  wife  to  give  evidence  against  her  husband. 
Referring  you  to  the  6th  section  of  chapter  82 
of  22  Victoria,  Con.  Stat  U.  C,  page  402,  I 
request  you  to  mark  the  wording.  It  enacts 
that  "  This  act  shall  not  render  competent^  or 
authorise  or  permit  any  party  to  any  suit,  &c., 
or  the  husband  or  wife  of  such  party,  to  be 
called  as  a  witness  on  behalf  of  such  party  ; 
but  such  party  may,  in  any  civil  proceeding, 
be  called  and  examined  as  a  witness  in  any  suit 
or  action  at  the  instance  of  the  opposite  party : 
Provided  always,  that  the  wife  of  the  party  to 
any  suit  or  proceeding  named  in  the  record, 
shall  not  be  liable  to  be  examined  as  a  witness 
at  the  instance  of  the  opposite  party." 

The  question  is,  can  a  brother,  who  has 
supported  a  wife  anS  her  child,  who  have 
been  inhumanly  driven  by  her  husband  from 
his  home,  when  only  a  few  days  out  of  her 
confinement,  call  upon  the  wife  to  prove  the 
hoard,  lodging,  necessaries,  &c,  furnished  to 
her  during  a  period  of  two  years,  in  which  her 
husband  has  deserted  her  by  removing  to  a 
foreign  country?  The  late  Chief  Justice 
McLean  held  that  she  was  competent,  if  so 
disposed ;  that  she  was  not  liable  to  be  exa- 
mined, if  she  objected.  There  has  been  a 
contrary  decision  given  since  then.  Pray 
which  decision  is  right?  I  have  only  to 
remark  that  the  wife  may  be  the  only  person 
able  to  prove  the  expulsion  from  her  hus- 
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band's  house,  and  the  amount  furnished  her. 
Being  married,  she  cannot  bind  herself  (she 
may  bind  her  husband)  for  necessaries.  She 
is  not  named  in  the  record;  she  cannot  be 
said  to  be  |*  a  person  **  in  whose  immediate 
or  individual  behalf  the  action  is  brought  Jt 
is  brought  in  behalf  of  her  brother,  to  whom 
she  is  in  no  way  legally  liable.     I  am,  &c., 

QUESTIOKER. 


[We  touched  upon  this  subject  in  the  last 
number  of  the  Local  Courts  Gazette;  but^as 
the  views  of  the  learned  gentleman  who  writes 
are  not,  we  understand,  entirely  in  accordance 
with  views  we  have  expressed,  we  shall  endea- 
vour to  return  to  the  subject  next  month. — 
Eds.  L.  J. 


BBVIEWS. 


On  Pabliamentary  Government  in  England  ; 
ITS  origin,  development,  and  practical 
OPERATION.  By  Alpheus  Todd,  Librarian 
of  the  Legislative  Assembly  of  Canada.  In 
two  volumes.  Vol.  L  London  :  Longmans, 
Green  &  Co.,  1867.    $4  60. 

The  Dominion  of  Canada  is,  we  all  hope  and 
most  of  us  think,  *' equal  to  the  occasion." 
She  possesses  eminent  statesmen,  at  whoso 
head,  it  may  not  be  going  out  of  our  way  to 
boast,  is  one  of  our  cloth.  Judges  we  have  bad 
and  still  have,  whose  industry,  talents  and  un- 
blemished integrity,  are  an  omen  of  good  for 
the  future.  Others  we  have,  who  in  various 
ways  have,  and  yet  will  leave  a  worthy  name 
on  the  page  of  history.  But  in  a  country 
whose  existence  as  a  nation  can  scarcely  even 
yet  be  said  to  have  commenced,  and  where 
life  is  so  active,  with  so  few  opportunities  for 
men,  even  with  a  taste  for  letters,  to  follow 
the  bent  of  their  talent  or  inclinations,,  it 
might  naturally  be  thought  that  it  would  be 
difficult  to  find  a  person  who  could  attain  to 
eminence  in  the  study  of  such  a  profound  sub- 
ject as  that  treated  of  in  the  volume  before;  us. 

Many  men  might  in  the  position  of  Mr. Todd 
as  Librarian  of  the  Legislative  Assembly  of 
Canada,  be  as  courteous  and  as  attentive  to 
his  duties  as  he  is  (though  even  this  may  be 
questioned),  but  few,  we  venture  to  say, 
would  improve  the  occasion  with  his  diligence 
and  devotion,  and  fewer  still  could  with  equal 
talent  give  to  the  world  the  result  of  such 
research  and  thought  as  he  has  displayed. 

In  the  preface,  the  author  gives  an  explana- 
tion of  the  **  attempt  by  a  resident  in  a  distant 
colony  to  expound  the  system  of  parliamen- 
tary government  as  administered  in  the  mother 
country."  An  explanation  only  useful,  we 
should  imagine,  for  the  purpose  of  disarming 
that  very  liberal  portion  of  the  British  public 
who  think  that  nothing  is  good  that  is  not 
English. 


More  than  twenty-five  years  ago,  prior  to 
the  appearance  of  May's  "  Usages  of  Parlia- 
ment," Mr.  Todd  published  a  manual  of  par- 
liamentary practice  for  the  use  of  the  L^isli- 
ture,  which  was  received  with  much  favour  by 
the  Canadian  Parliament,  and  was  fonnalljr 
adopted  for  the  use  of  members,  and  the  cost 
of  its  production  defrayed  out  of  the  public 
funds.  In  the  same  year,  the  principle  of 
responsible  government  was  first  applied  to 
our  colonial  constitution. 

Being  frequently  applied  to  by  those  engaged 
in  carrying  out  this  new  and  then  untried 
scheme,  as  well  as  by  his  own  addiction 
to  parliamentary  studies,  he  acquired  a  mass 
of  information  which  proved  of  much  utility 
in  the  settlement  of  many  points  arising 
out  of  responsible  government ;  this  more- 
over was  not  of  a  merely  local  or  temporary 
character,  but  capable  of  general  application. 
This  led  him  eventually  to  write  a  treatise  on 
the  parliamentary  government  of  Great  Briiain 
— which,  as  he  says,  whilst  trenching  as  little 
as  possible  on  ground  occupied  by  former  writ- 
ers, might  supply  information  upon  branches 
of  constitutional  knowledge  hitherto  over- 
looked, and  give  some  account  of  the  growth, 
development  and  present  functions  of  the 
Cabinet  Council,  and  the  practical  treatment 
of  the  questions  involved  in  the  relations  of 
the  Crown  and  Parliament 

Our  author  is  eminently  conservative  (using 
the  word,  of  course,  in  its  original  and  not  in 
its  political  acceptation)  in  his  views  on  these 
subjects,  claiming  that  *^  the  great  and  increas- 
ing defect  in  all  parliamentary  governments, 
whether  provincial  or  imperial,  is  the  weakness 
of  executive  authority,"  and  that  "  any  poli- 
tical system  which  is  based  upon  the  monar- 
chical principle,  must  concede  to  the  chief  ruler 
something  more  than  mere  ceremonial  func- 
tions." An  attentive  perusal  of  that  part  of 
the  work  devoted  to  the  royal  prerogative,  will 
go  far  to  convince  the  most  skeptical  that  the 
sovereign  is  really  more  than  an  ornamental 
appendage  to  the  state,  and  that  the  functions 
of  the  Crown  have  their  appropriate  sphere. 
These  functions  '*  are  the  more  apt  to  be  unap- 
preciated because  their  most  beneficial  opera- 
tions are  those  which,  whilst  strictly  consti- 
tutional, are  hidden  from  the  public  eye." 

The  first  volume,  which  alone  has  yet  been 
published,  is  complete  in  itself,  and  is  divided 
into  five  chapters : 

Chap.  L — A  general  introduction. 

Chap.  n. — Historical  introduction,  giring  a 
review  of  the  origin  and  progress  of  Parlia- 
mentary Government 

Chap.  III. — The  constitutional  annals  of  the 
administrations  of  England  from  1782  to  1866, 
with  a  tabular  statement  of  the  Ministries 
during  the  same  period,  their  appointment, 
retirement,  &c 

Chap.  IV.  is  devoted  to  the  discussion  of 
the  constitutional  position,  powers,  privileges 
and  duties  of  the  sovereign,  with  a  sketch  of 
the  character  and  public  conduct  of  the  foor 
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GeoTges,  William  IV.,  Queen  Yictoria  and  the 
late  Prince  Consort 

Chap.  V.  treats  of  the  Royal  Prerogatire  in 
connection  with  Parliament 

It  is  impossible  more  than  thus  to  give  a  faint 
outline  of  the  subjects  treated  of  in  this  toI- 
nme.  Let  it  suffice  to  saj  that  thej  are  of  the 
most  interesting  nature,  and  that  a  variety  of  in- 
formation is  given  which  can  no  where  else  be 
found  collected  and  arranged  in  an  analytical 
and  methodical  shape.  References  are  given 
to  the  writings  and  speeches  of  the  most  emi- 
nent statesmen,  historians,  and  writers  on  oon- 
stitQtional  law,  to  establish  the  various  views 
and  propositions  laid  down  by  the  author. 

We  take  at  random  some  extracts  from  the 
volume,  to  show  the  style  of  the  writer.  In 
speaking  of  the  constitutional  position  of  the 
sovereign,  he  says : — 

"  We  have  already  seen  that,  in  a  system  of 
parliamentary  government,  as  it  is  admmistered 
in  Ens-land,  the  personal  will  of  the  monarch  can 
only  nnd  public  expresaion  throngh  official  chan- 
nels, or  in  the  performance  of  acts  of  state  which 
have  been  advised  or  agreed  to  by  responsible 
ministers;  and  that  the  resiponsible  servants  of 
the  crown  are  entitled  to  advise  the  sovereign  in 
every  instance  wherein  the  royal  authority  is  to 
be  exercised.  In  other  words,  the  public  autho- 
rity of  the  crown  in  England  is  exercised  only  in 
acts  of  representation,  or  through  the  medium  of 
ministers,  who  are  responsible  to  Parliament  for 
every  pablic  act  of  their  sovereign,  as  well  as  for 
the  general  policy  of  the  government  which  they 
have  been  callea  upon  to  administer.  This  has 
been  termed  the  theory  of  Royal  Impersonality. 
But  the  impersonality  of  the  crown  only  extends 
to  direct  acts  of  government  The  sovereign  re- 
tains full  discreuonary  powers  for  deliberating 
and  determining  upon  every  recommendation 
which  is  tendered  for  the  royal  sanction  by  the 
ministers  of  the  crown ;  and,  as  every  important 
act  of  administration  must  be  submitted  for  the 
approval  of  the  crown,  the  sovereign,  in  criticis- 
ioo:,  confirming,  or  disallowing  the  same,  is  ena- 
bled to  exercise  an  active  and  intelligent  control 
over  the  government  of  the  country. 

"  In  the  fulffiment  of  the  functions  of  royalty, 
much  must  always  depend  upon  the  capacity  and 
personal  character  of  the  reigning  monarch.  It 
has  been  well  observed,  by  a  sagacious  political 
writer,  that '  a  wise  and  able  sovereign  can  exer- 
cise in  the  councils  wMch  he  necessarily  shares 
whatever  authority  belongs  to  his  character,  to 
his  judgment,  and,  in  the  course  of  years,  to  his 
unequalled  experience.  A  lifelong  tenure  of  office 
ensuring  an  uninterupted  familiaritv  with  public 
business,  gives  a  kinj^  considerable  advantage 
over  even  veteran  ministers ;  and  the  nndefinable 
influence  of  slipreme  rank  is  in  itself  a  substantial 
basis  of  power.*  But  in  order  to  discharge  his 
functions  arieht,  it  is  indispensable  that  the  sove- 
rei^  should  be  ready  and  willing  to  labour, 
ze^ously  and  unremittingly,  in  his  high  voca- 
tion :  otherwise  he  will  be  unable  to  cope  with 
the  multifarious  and  perplexing  details  of  govern- 

•  Satwrday  Review^  Nor.  8, 1802.  And  we  some  weighty 
retnaike  in  ttie  aame  Journal,  for  June  4, 1864,  In  an  article 
on  **  Foreign  Inflaenee.**  See  alao,  on  the  adyaotagM  derir. 
al>le  from  the  experience  of  a  Mgaciooa  Xlna :  Bagt'hot,  on 
the  EngUsb  Govutttntion,  fn  the  fortnightly  Ktxi9W  for 
October  15, 1866,  pp.  0(»-«)». 


ment,  or  to  exerdse  that  controlling  power  over- 
state affairs  which  properly  appertains  to  the 
crown.  On  the  other  hand,  a  sovereig^n  who, 
from  whatever  cause,  ia  indifferent  to  the  exer- 
cise of  his  kingly  functions,  may  neglect  the 
administrative  part  of  his  duties,  and,  if  be  be 
served  by  competent  ministers,  the  common- 
wealth will  suffer  no  immediate  damage.  But, 
in  such  a  case,  the  les^itimate  influence  of  the 
monarchical  element  in  th<^  constitution  is  im- 
paired, and  is  rendered  liable  to  permanent  de- 
privation.f  Moreover,  while  a  sovereign  may 
forego  the  active  control  of  the  affairs  of  state 
without  apparent  public  loss,  provided  his  minis- 
ters are  aole  and  patriotic,  the  moment  political 
power  falls  into  the  hands  of  self-seeking  and 
unscrupulous  men,  the  nation  is  deprived  of  the 
check  which  a  vigilant  monarch  alone  can  main- 
tain— a  check  no  less  valuable  because  unseen, 
but  which  may  suffice,  upon  an  emergency,  to 
save  the  country  from  the  effects  of  misgovcrn- 
ment.  For  the  sovereign  can  always  dismiss  a 
ministry,  and  summon  another  -to  his  councils, 
provided  he  does  so,  not  for  mere  personal  con- 
siderations, but  for  reasons  of  state  policy,  which 
the  incoming  administration  can  explain  and  jus- 
tify to  the  satisfaction  of  Parliament.  This  branch 
of  the  royal  prerogative  will  hereafter  engage 
our  attention  more  rally." 

Our  author  thus  concludes  his  first  volume : 
"  We  have  now  passed  under  review  the  prin- 
cipal prerogatives  of  the  British  crown,  and  iiave 
endeavoured  to  point  out,  in  the  light  of  prece- 
dent, and  with  the  help  of  recognized  authority 
in  the  interpretation  of  constitutional  questions, 
the  proper  functions  of  Parliament  in  relation 
thereto.  We  have  shewn  that  the  exercise  of 
these  preros^atives  have  been  entrusted,  by  the 
usages  of  the  Constitntion,  to  the  responsible 
ministers  of  the  crown,  to  be  wielded  in  the 
king^s  name  and  behalf,  for  the  interests  of  the 
state ;  subject  always  to  the  royal  approval,  and 
to  the  general  sanction  and  control  of  Parliament. 
Parliament  itself,  we  have  seen,  is  one  of  the 
councils  of  the  crown,  but  a  council  of  delibera- 
tion and  advice,  not  a  council  of  administration. 
Into  the  details  of  administration  a  parliamentary 
assembly  is,  essentially,  unfit  to  enter;  and  any 
attempt  to  discharge  such  functions,  under  the 
specious  pretext  of  reforming  abuses,  or  of  rec- 
tifying corrupt  influences,  would  only  lead  to 
greater  evils,  and  must  inevitably  result  in  the 
sway  of  a  tyrannical  and  irresponsible  democracy. 
*  lAstead  01  the  function  of  c'oveming,  for  which,' 
says  Mill,^  'such  an  assembly  is  radicidly  unfit, 
its  proper  office  is  to  watch  and  control  the 
government;  to  throw  the  light  of  publicity  on 
its  acts ;  to  compel  a  full  exposition  and  justifi- 
cation of  all  of  them  which  any  one  considers 
questionable ,  to  censure  them  if  found  to  merit 
condemnation ;  and  if  the  men  who  compose  the 
government  abuse  their  trust,  or  fulfil  it  in  a 
manner  which  conflicts  with  the  deliberate  sense 
of  the  nation,  to  expel  them  from  office*  —  or, 
rather,  compel  them  to  retire,  by  an  unmistak- 
able expression  of  the  will  of  Parliament.  Instead 
of  attempting  to  decide  upon  matters  of  adminis- 
tration by  its  own  vote,  the  proper  duty  of  a 
representative  assembly  is  '  to  take  care  that  the 
persons  who  have  to  decide  them  are  the  proper 

t  Bee  Bagehot's  paper,  aboTe  dted,  pp.  610-612. 
Mill,  Bep.  OoTt.  p.  104. 
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SELECTIONS. 


THE  JUDICIARY  OF  LOWER  CANADA. 

The  U.  C,  Law  Journal^  in  noticing  our  re- 
ports of  the  Ramsay  Contempt  Case^  takes 
occasion  to  make  some  rather  serere  reflections 
upon  the  Bench  of  Lower  Canada.  The  pur- 
port of  this  article  is,  that  such  a  case  could 
hardly  have  occurred  in  the  Upper  Province, 
the  Bench  there  being  in  the  full  enjoyment  of 
the  esteem  and  veneration  of  the  Bar.  The 
article  concludes  as  follows : — 

**  For  our  part,  indeed,  we  hope  that  this  un- 
pleasant episode  respecting  legal  life  in  this 
Canada  of  ours  may  not  be  further  agitated  in 
the  English  courts,  and  that  however  interest- 
ing the  points  in  dispute  may  be  in  themselves 
they  may  be  considered  settled  as  they  now 
stand. 

^^That  such  a  state  of  things  as  have 
resulted  in  the  cause  ceUhre  of  Ramsay,  plain- 
tiff in  error,  v.  The  Queen,  defendant  in  error, 
exhibits,  could  not  well  occur  in  this  part  of 
Canada,  we  may  well  be  thankful  for.  That 
such  a  boast  may  be  as  true  of  the  future  as 
it  has  been  of  the  past,  should  be  the  constant 
aim  and  exertion  of  all  those,  who,  on  the 
bench  at  the  bar,  or  in  the  study  of  the  laws, 
desire  the  welfare  of  their  country.  The  heri- 
tage left  to  us  by  those  able,  courteous  and 
high-minded  men  who  set  the  standard  of  the 
profession  in  Upper  Canada  cannot  be  too 
highly  prized ;  and  he  who  first,  whether  by 
his  conduct  on  the  bench  or  at  the  bar  brings 
discredit  upon  their  teaching,  will,  we  doubt 
not^  meet  the  universal  contempt  which  such 
conduct  would  deserve. 

"  The  bench  of  Lower  Canada  is  not  (with 
some  honorable  exceptions)  what  it  ought  to 
be.  The  conduct  of  Lower  Canada  judges 
has,  on  more  than  one  occasion,  caused 
Canadians  to  blush ;  and  we  regret  to  say  that 
people  abroad  know  no  distinction  between  the 
bench  of  Upper  and  Lower  Canada,  and  so  in 
their  ienoranoe  cast  upon  the  Bench  of  Canada, 
the  obloquy  which  appertains  to  that  of  the 
Lower  Province  alone." 

Hard  words  need  not  cause  us  any  concern 
unless  they  are  true.  The  question  then,  is 
are  these  &ing8  true  ? 

We  think  that  the  majority  of  the  gentle- 
men holding  high  judicial  oflSce  in  Lower 
Canada^  wiUfnot  compare  un&Tourably  with 
the  judges  of  Upper  Canada  or  any  other 
Province,  but  we  must  confess  that  there  are 
exceptions,  and  it  is  these  exceptions  that 
have,  unfortunately,  brought  discredit  upon 
our  Bench.  The  judges  of  England  have  ob- 
tained a  wonderful  repute  for  the  calm  and 
diripassionate  discharge  of  (heir  functions. 
Within  the  last  two  centuries  they  have  be- 
come the  pride  and  boast  of  the  English  people, 
and  now  it  is  a  thing  unheard  o^  for  the  faint- 
est, suspicion  >of  partiality  [or  pr^udioe  to 
alight  upon  their  dedsions.  Li  Upper  Canada, 
the  judges  seem  to  be  regarded  with  almost 


equal  affection  and  reverence.     Why  cannot 
we  say  the  same  here  ? 

Many  of  our  readers  will  probably  be  Jible 
to  answer  this  question  quite  satisfactorily  for 
themselves,  and  in  putting  down  the  follow- 
ing observations,  we  are  only  expressing  what 
is  probably  patent  to  all.  In  the  first  place, 
then,  we  believe  that  judges  have  sometimes 
been  unfortunately  select^  firom  among  men 
to  whom  the  bench  was  not  the  scope  of  a 
noble  aspiration,  who  did  not  regard  the  judi- 
cial office  with  the  respect  pertaining  to  it, 
who  accepted  it  simply  as  a  retreat  from  politi- 
cal uncertainties,  or  the  inevitable  iocum- 
brance  on  the  enjoyment  of  an  official  salary. 

Secondly,  men  have  been  placed  on  the 
Bench,  who  were  involved  in  pecuniary  diflB- 
cuities.  A  man  tnay  be  perfectly  honest  and 
uprigh<^  though  unable  to  meet  his  liabilities, 
but  he  is  not  so  well  qualified  for  an  office  of 
dignity.  Lord  Abinorr  was  so  strongly  im- 
presseid  with  the  belief  that  easy  circumstances 
are  necessary  to  keep  up  the  respectability  of 
a  barrister,  that  it  is  stated  he  at  one  time 
intended  to  propose  a  property  qualification 
for  members  of  the  bar.  £400  a  year  was, 
in  his  opinion,  the  smallest  income  on  which  a 
barrister  should  begin.  How  much  more  neces- 
sary that  the  judge,  who  is  every  day  called 
upon  to  dispose  of  cases  involving  laige  pecu- 
niary interests,  should  have  no  fear  of  the  bailiff 
in  his  house,  of  executions  against  his  lands 
— should  at  least,  if  not  endowed  with  worldly 
goods,  be  able  to  say  that  he  owes  no  man 
anything!  We  feel  bound  to  add  here  that 
our  judges  are  not  fairly  treated  with  respect 
to  remuneration.  The  judicial  salaries, 
especially  in  the  large  cities,  should  at  least  be 
doubled,  and  the  retiring  pensions  should  be 
adjusted  on  a  more  liberal  footing. 

In  the  third  place,  men  have  sometimes 
been  placed  on  the  Bench  who  had  no  love  for 
their  'profession,  who  lacked  a  sound  judg- 
ment, who  had  not  gone  through  the  toil  and 
study  necessary  to  fit  them  for  their  high 
office,  and  whose  private  life  was  far  from  in- 
spiring respect 

It  may  be  expected  by  some  that  we  should 
add  to  this  list,  the  appointment  of  politicians. 
But,  in  our  humble  opinion,  the  appointment 
of  lawyers  who  have  been  engaged  in  political 
affairs,  cannot  be  condemned,  if  the  record  of 
their  political  career  is  fair  and  honorable,  and 
if  they  have  also  been  distinguished  at  the 
bar.  It  is  but  right  and  reasonable  that  law- 
yers of  int^rity  and  ability  should  seek  to 
enter  the  Legislature,  where  their  opportuni- 
ties of  usefulness  are  greater  and  more  extend- 
ed. The  real  difficulty  is,  that  in  Canada 
golitics  in  the  past  have  been  too  petty,  too  sel- 
sh,  too  full  of  personal  animosities.  Thus 
it  may  happen,  that  a  hot  politician  of  one 
party  is  appointed  to  the  Bench,  though  per- 
sonally obnoxious  to  members  of  the  Bar  of 
the  opposite  camp.  We  trust  that  under  the 
new  Dominion  this  will  cease  to  be  the  case. 
There  is  now  no  excuse  for  improper  appoint- 
ments, for  we  have  at  the  bar  no  lack  of  men 
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of  great  attainment^  eminently  worthy  of  the 
judicial  seat,  and  enjoying  the  esteem  and  con- 
fidence of  the  bar  and  the  public  generally. 

We  must  repeat,  in  conclusion,  that  the  ma- 
jority of  our  judges  are  not  deficient  in  ability, 
learning  or  int^ity.  No  charge  of  corrup- 
tion has  been  made  against  any  of  them,  and 
in  this  respect  we  are  infinitely  better  oft*  than 
our  American  neighbors  with  their  elective 
judiciary.  It  may  confidently  bo  anticipated 
that  the  exceptional  cases  which  have  caused 
a  loss  of  dignity  to  the  Bench,  will  gradually 
be  eliminated.  The  community  in  general 
and  the  bar  will  therefore  watch  with  peculiar 
interest  the  appointments  soon  to  be  made, 
for  on  them  will  it  greatly  depend  whether  the 
Bench  in  the  Province  of  Quebec  is  to  assume 
its  proper  position.  —  Loxcer  Canada  Law 
Journal, 


WHAT  IS  A  TEAM? 

Not  long  ago  a  court  of  justice  in  England 
was  engaged  in  defining  what  "a  team"  meant 
The  case  was  as  follows : 

A  duke  made  an  agreement  with  one  of  his 
tenants  in  Oxfordshire  concerning  the  occu- 
pancy of  a  farm,  and  a  portion  of  the  agree- 
ment was  expressed  in  the  following  terms  : 
"  The  tenant  to  perform  each  year  for  the  Duke 

of at  the  rate  of  one  day's  team  work 

with  two  horses  and  one  proper  person,  for 
every  £50  of  rent,  when  required  (except  at 
hay  and  corn  harvest),  without  being  paid  for 
the  same."  In  other  words,  the  rent  of  the 
farm  was  made  up  of  two  portions,  the  larger 
being  a  money  payment,  and  the  former,  a 
certain  amount  of  farm  service.  All  went  on 
smoothly  until  one  day,  when  the  Duko*s 
bailiff  desired  the  farmer  to  send  a  cart  to 
fetch  coals  from  a  railway  station  to  the  ducal 
mansion. 

"  Certainly  not,"  said  the  farmer,  "  Fll  send 
the  horse  and  a  man,  but  you  must  find  the 
cart." 

"  Pooh,  pooh !  what  do  you  meen  ?  Does 
not  your  agreement  bind  yon  to  do  team  work 
occasionally  for  his  Grace  ?" 

*^  Yes,  and  here's  the  team  ;  two  horses  and 
a  careful  man  to  drive  them." 

**But  there  can't  be  a  team  without  a  cart 
or  w  agon." 

"  O  yes  there  can,  the  horses  are  the  team." 

*  No,  the  horses  and  cart  together  are  the 
team." 

The  question  which  a  whole  row  of  learned 
judges  were  called  upon  to  decide  was — what 
is  a  team  ?  The  form  in  which  the  inquiry 
came  on  was  that  of  ejectment;  the  duke 
seeking  to  eject  the  farmer  on  the  ground  of 
alleged  forfeiture,  because  the  latter  had  re- 
fused to  interpret  **  team  work  "  as  including 
the  supply  of  a  cart  as  well  as  horses  and  a 
driver.  In  all  probability  both  obstinate, 
each  believed  himself  to  be  right,  and  so  be- 
lieving, determined  not  to  yield  an  inch  to  the 
other.  The  case  was  at  first  tried  at  Oxford 
before  a  common  jury,  who  gave  a  verdict 


substantially  for  the  duke.  A  rule  was  after- 
wards obtained  with  a  view  to  bring  the 
question  of  definition  before  the  judges  at  the 
Court  of  Queen's  Bench.  The  counsel  for  the 
duke  contended  that  as  team  work  cannot  be 
done  by  horses  without  a  cart  or  wagon,  it  is 
obvious  that  a  team  must  include  a  vehicle  as 
well  as  the  horses  by  which  it  is  to  be  drawn. 
One  judge  said,  that  "  in  the  course  of  his 
reading  he  had  met  with  some  lines  which 
tend  to  show  that  the  team  is  separate  from 
the  cart : 

"  Giles  Jelt  was  sleeping,  in  his  cart  be  lay; 

Some  wac^ish  pUf  rers  stole  his  team  away. 

Giles  wakes  and  cries, '  Ods  bodikins,  what's  here  ? 

Wky,  how  DOW ;  am  I  Giles  or  not? 

If  he,  Fve  lost  six  geldings,  to  ray  smart ; 

If  not,  Ods  bodikins.  I've  fomid  a  cart." 

Another  justice  quoted  a  line  from  "Words- 
worth : 

"  My  jolly  team  will  work  alone  for  me," 

as  proving  the  fanner's  interpretation,  seeing 
that  though  horses  might  possibly  be  jolly,  a 
cart  cannot  The  counsel  for  his  grace  urged 
that  the  dictionaries  of  Johnson  and  Walker 
both  speak  of  a  team  as  a  number  of  horses 
drawing  the  same  "  carriage."     "  True,"  said 

Justice  A y  "  do  not  those  citations  prove 

that  the  team  and  the  carriage  are  distinct 
things  ?"  "  No,"  replied  the  counsel  on  the 
duke's  side,  **  because  a  team  without  a  cart 
would  be  of  no  use,"  He  cited  the  descrip- 
tion given  by  Caesar  of  the  mode  of  fighting 
in  chariots  adopted  by  the  ancient  Romans, 
and  of  the  particular  use  and  meaning  of  the 
word  temanem.  Prom  Caesar  he  came  down 
to  Gray,  the  English  poet,  and  cited  the  lines : 

"  Oft  did  the  harvest  to  their  sickle  yield, 
Their  furrow  oft  their  stubborn  glebe  hath 
broke. 
How  jocund  did  they  drive  their  team  afield, 
How  bowed  the  wood  beneath  their  sturdy 
stroke." 
and  from  Gray  he  came  down  to  the  far  famed 
** Bull's  Run"  affair  in  the  recent  American 
civil  war,  a  graphic  accounjt  of  which  told  that 
the  teamcters  cut  the  traces  of  the  horses. 

The  counsel  for  the  farmer,  on  the  other 
hand,  referred  to  Richardson's  English  diction- 
ary, and  to  Bosworth's  Anglo-Saxon  dictionary, 
for  support  to  the  assertion  that  a  team  im- 
plies only  the  horses,  not  the  vehicle  also ; 
and  he  then  gave  the  following  citations  from 
Spenser : 

"  Thee  a  ploughman  all  nnmeeting  found. 
As  he  his  toilsome  team  that  way  did  guide, 
And  brought  thee  up  a  ploughman's  state  to  bide.'* 

From  Shakespeare. 

"  We  faries  that  do  run. 
By  the  triple  Hecate's  team, 
From  the  presence  of  the  sun, 
Following  darkness  like  a  dream." 

Again  from  Shakespeare : 

" 1  am  in  love  but  a  team  of  horee  shaU 

Not  pluck  that  from  me,  nor  who  'tia  I  Ipvfi," 
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From  Roscommon. 

"  After  the  declining  sun 
Had  changed  the  shadows,  and  their  task  was 

done, 
Home  with  their  weary  team  they  took  their 

way." 

From  Dryden. 

"  He  heaved,  with  more  than  human  force,  to 

move, 
A  weighty  straw  the  labour  of  a  team." 


Again  from  Dryden. 
"  Any  number,  and  passing  in  a  line : 
Like  a  long  team  of  snowy  swans  on  high. 
Which  dap  their  wings,  and  cleave  Uie  liquid 
sky." 

From  Spenser's  «*  Virgil" 

"By  this  the  night,  forth  from  the  darksome 

bower 
Of  Erebus,  her  teamed  steed  you  call." 

From  Martineau. 
"In  stiff  days  they  may  plough  an  acre  of 
wheat  with  a  team  of  horse." 

The  "  glorious  uncertainty  of  law"  brought 
the  duke  and  fanner  into  further  litigation 
before  they  could  settle  the  question.  The 
jury  of  Oxford  decided  for  the  duke;  the 
judges  of  Westminster  decided  (two  against 
one)  for  the  fkrmer ;  but  then  it  was  deter- 
mined more  to  the  advantage  of  the  lawyers 
than  of  the  parties  concerned),  that  the  case 
should  be  held  over  again,  on  some  other  plea, 
or  under  some  other  legal  ns^ect^Exe?utng0 
paper, 

"KISSING  THE  BOOK." 
Among  the  not  uncommon  superstitions 
which  are  entertained  by  schoolboys  and  un- 
educated persons^  the  notion  that  a  person  can 
avoid  committing  perjury  by  pretending  to 
"  kiss  the  book,  "  while  not  really  doing  so, 
is  apparently  still  prevalent  A  woman  who 
was  last  week  charged  at  the  Central  Criminal 
Court  with  pmury  in  having  sworn,  at  a  pre- 
vious Surrey  Session,  that  her  nephew  who 
was  then  convicted  had  never  been  convicted 
on  a  former  occasion,  whereas  there  was  dis- 
tinct evidence  to  show  that  he  had  been  an  old 
and  convicted  offender,  sought  to  excuse  herself 
by  saying  that  when  she  was  sworn  she  had 
kissed  her  thumbs  and  not  the  book. 

Seriously  to  entertain  the  idea  that  such  an 
evasion,  or  such  an  excuse,  would  avail  to  re- 
lieve the  perpetrator  from  the  penalties  of  per- 
jury, stamps  the  character  of  anyone  who 
would  set  it  up  as  an  act  morally  permissible. 
Supposing,  indeed,  that  any  species  of  sophism 
is  available  to  ease  the  conscience  of  such  a 
person,  it  must  be  admitted  that,  if  the  act  do 
not  amount  to  perjury,  the  offence  of  deceiving 
the  ministers  of  justice  under  the  false  pretence 
of  taking  an  oath,  and  thereby  obtaining  the 
end  which  truthful  evidence  would  obtain,  is 
as  deserving  of  the  penalties  of  perjury  as  per- 
jury itsel£  In  the  case  we  have  referred  to, 
the' learned  Recorder  took,  and  we  think  right- 
ly, the  view  that  actual  peijury  had  been  com- 


mitted, and  utterly  ignored  the  plea  of  kissing 
the  thumb.  It  would  be  but  playing  with 
justice  if  such  an  excuse  were  to  be  admitted 
as  available  to  discbarge  a  witness  from  the 
duty  of  speaking  the  truth,  however  meritori- 
ous it  might  be  thought  to  try  and  save  a  re- 
lative from  the  penalties  due  to  his  crimes,  in 
the  hope  that  he  might  yet  reform.  Sudi 
considerations  must  be  left  to  the  judge,  who 
will  always  be  found  willing  to  listen  to  any- 
thing that  can  be  uirged  in  a  prisoner's  favour. 
The  more  distinctly  it  is  laid  down  that  the 
offence  of  perjury  consists  in  wilfully  mislead- 
ing a  court  of  justice  by  false  evidence  as  to 
matters  of  fact,  irrespective  of  the  form  in 
which  such  evidence  is  tendered,  the  better 
for  the  interests  of  public  morality  and  the  due 
administration  of  justice. — SolicUori  Jaurnd. 


MAQISTBATES,  MTJKICIFAL, 
INSOLVENCY,  &  SCHOOL  LAW. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

MaUCIOUS  PbOSXOUTION — CONVICTIOS  OCTSTASD- 

DTG— No  Fowxa  OF  APPBAL. — An  actiou  is  not 
maintainable  for  malicious  prosecution  where  the 
plaintiff  has  been  convicted,  and  the  conviction 
is  outstanding,  although  there  ia  no  power  of 
appeal  from  the  court  where  the  conviction  took 
place.— .8^060  V.  M<Uthtw9,  C.  P.  16  W.  R.  839. 


SIMPLE  CONTRACTS  &  AFFAIRS 
OF  EVBBY  DAY  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 
Landlord  and  Tbnant — Lbasb — RsseBVAnoK 
OP  Right  op  Passagk. — The  plaintiffs  are  under- 
lessees  of  one  Hall  Ash  worth,  who  is  a  lessee  of 
the  Earl  of  Derby.  The  lease  and  underlease  Are 
of  certain  premises  with  their  appurtenances, 
"  except  and  reserved  out  of  this  demise  the  free 
running  of  water  and  soil  coming  from  any  other 
buildings  and  lands  contiguous  to  the  premises 
hereby  demised  in  and  through  the  sewers  aad 
Watercourses  made  or  to  be  made  within,  through 
or  under  the  said  premises."  The  defendant  was 
the  occupier,  under  Lord  Derby,  of  some  cootl- 
guons  tan-pits,  and  he  claimed  the  right  to  send 
water  and  refuse  from  those  pits  down  a  water- 
course on  to  the  premises  demised  to  the  pUintiifs. 
The  watercourse  had  been  arched  over  with  brick- 
work for  so  much  of  it  as  passed  through  tlie  land 
leased  to  the  plaintiffs.  A  stoppage  at  the  plain- 
tiffs* end  of  the  watercourse  was  proved,  but  the 
defendant  contended  that  the  stoppage  was  the 
plaintiff's'  own  fault.  The  Jury  fotbd  that  the 
pipe  was  stopped  in  the  plaintiff's  land ;  bat  the 
judge  being  of  opinion  that  the  defendaat  had  no 
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right  to  1186  the  wateroourae  for  refhse,  a  T«rdict 
was  entered  for  the  plainti£b,  with  leave  to  moTe 
to  enter  it  for  the  defendant,  on  the  groond  that 
on  the  finding  of  the  jury  and  on  the  oonatrae- 
Uon  of  the  leases  he  was  entitled  to  it 

The  eoort  held  that  the  reserration  did  not 
inclade  such  matter  as  the  defendant  had  thrown 
down  the  watereonrse^  bat  only  matter  Incident 
to  the  oonvenient  habitation  of  the  contiguous. 
Innei—Ckadwiek  md  AnotUr  y.  Mantkn,  U  W. 
N.  194.  ♦ 

Mavslacoiitxb — AirniBPois  acquit— 24  4  25 
Via  o.  100,  s.  46. — ^The  prisoner  was  oonyicted 
of  the  maaslaaghter  of  Timothy  Liner.  He  had 
preriousiy  been  eonyieted  in  Petty  Sessions,  at 
the  instance  of  Timothy  liner,  of  the  assaoltfrom 
which  Timothy  Liner's  death  afterwards  ensued, 
and  had  mndergone  the  pnnishment  awarded  for 
that  offence. 

O,  Browme,  for  the  prisoner,  contended  that 
the  conyiction  for  the  assault  was  a  bar  to  the 
indictmeat  for  the  manslanghter;  and  he  dted 
24  4fc  26  Vict  e.  100,  s.  46,  which  proyides  that, 
if  any  person  is  conyicted  of  an  assault  and 
saffers  the  imprisonment  awarded, "  he  shall'  be 
released  from  all  fivther  or  other  proeeedings, 
ctvil  or  criminal,  for  the  same  cause." 

Ko  coonsel  sppesred  for  the  Crown. 

The  Conrt  (Eauy,  C.  B.,  dmemtienU)  hdd  that 
the  conyiction  and  pnnishmeat  for  the  sasauH 
were  no  bar  to  the  indictment  for  maaslaaghter. 
The  Quern  y.  Mifrrie,  16  W.  N.  176. 


CovTxonoK — Sjubi  or  Baiin  bt  Wbobt — What 
IS— 6  A  1  Will.  4,  o.  87,  s.  4.— The  appellant,  a 
balser  beyond  the  limits  of  the  metropolitan  dis- 
trict, whose  practice  it  was  to  weigh  the  dough 
of  each  loaf  preyious  to  putting  it  into  the  oyea, 
making  allowance  for  loss  in  the  process  of  bak. 
ing,  and  not  otherwise  to  weigh  the  loayes,  sold 
a  loaf  to  a  customer  as  being  a  quartern  loaf,  the 
customary  weight  of  which  is  four  pounds.  The 
customer  did  not  ask  that  the  loaf  should  be 
weighed,  nor  except  as  aforesaid  was  it  weighed. 
The  loaf  was  subsequently  found  to  be  less  than 
four  pounds  in  weight  Upon  these  facts  the 
appellant  was  conyicted  of  eelUng  bread  other- 
wise than  by  weight,  contrary  to  the  proyisions 
of  section  4  of  d  <k  7  WUL  4,  c  87.— /oMi  y. 
HuxtMe,  16  W.  R.  900. 


Railwat  Cokpamt,  UAsiUTy  OF — Child  aiotb 
Thukb  Ybaus  old — No  Pass  PAm — Absxxoi  or 
Feaud. — A.,  an  infant  aboTe  three  years  of  sge^ 
and  who  ought,  therefore,  under  7  A  8  Vict,  s.  6, 
to  haye  been  paid  for  as  a  passenger  on  the  Great 
Western  Railway,  trayelled  in  company  with  his 
mother  on  the  said  railway  without  any  £u« 


haring  been  paid  for  him.  The  non-payment  of 
fare  did  not  arise  from  any  fraud  on  the  part  of 
the  mother.  During  the  journey  an  accident 
occnrred  owing  to  the  negligence  of  the  servants 
of  the  company,  whereby  the  infant  was  injured. 
For  this  injury  the  infant,  by  his  next  friend, 
brought  an  action  against  the  railway  company. 
Hdd,  tliat  the  railway  company  were  liable  for 
the  injury  done  to  the  infant — ^tiiltfi  y.  Great 
Wealem  JUdUpay  Omipofty,  16  W.  R.  868. 


AoanineMT  sr  Pahtixb  to  WAiys  Stamp  Objvo- 
noMS.*-This  was  a  special  case,  in  which  the 
question  for  the  opinion  of  the  court  was,  whether 
the  plaintiflb  were  entitled  to  reooyer,  under  the 
eircnmstances  detailed  in  the  case,  a  certain  sura 
of  money  "  upon  the  contract  of  insurance  alleged 
by  the  pUuntifiii  to  haye  been  entered  into  by  the 
defendants." 

It  speared  that  no  stamped  policy  of  insur- 
ance was  In  existence ;  hot  the  case  stated  that  it 
was  to  be  taken  that  the  defendants  had  executed 
a  yalid  policy  to  the  plidntifis  in  their  ordinary 
form,  in  accordance  with  the  "coyering  note," 
which  had  been  giyen  by  the  defendants  to  the 
plaintiffs.    The  covering  note  was  also  unstamped. 

The  court  declined  to  hear  the  case,  on  the 
ground  that  the  Stamp  laws  had  not  been  com- 
plied with.  The  terms  agreed  on  by  the  parties 
could  not  cure  that  omission.  The  court  were 
bound,  in  spite  of  any  agreement,  to  protect  the 
reyenuc^iVtaNm  and  Otken  y.  JfartM  Insurance 
Co.,  26  W.  N.  196. 

MisDEKBAMOx — SoLiormM  TO  coanoT  A  Fklont, 

WBIEB   mo   riLOKT  OOllJnTTXD-^-CoUNSILLING  A!fD 

Paooiniiro~24  dk  26  Vic.  oat.  94,  sao.  2.— To 
solicit  and  indte  a  seryant  to  steal  his  master's 
goods,  where  no  other  act  is  dona  except  the 
soliciting  and  inciting,  is  a  misdemeanor. 

The  statute  24  A  26  Vic.  cap.  94,  sec.  2,  by 
which  it  is  enacted  that  whoever  shall  counsel  or 
procure  any  other  person  to  commit  a  Mony  shall 
be  guilty  of  felony,  applies  only  where  a  substan- 
tive felony  is  committed. — £eg.  y.  Or^ry,  C.  G. 
K,  May  11.  1867:— 16  W.  JL  881. 


Ann ALS — ^KaoLMSMOB. — It  is  not  neeessary,  in 
order  to  sustain  an  action  against  a  person  for 
B^S^lgentiy  keeping  a  ferocious  dog,  to  show  that 
the  animal  had  aetuaUy  bitten  another  person 
before  it  bit  the  plaintiff:  it  is  enough  to  show 
that  it  has,  to  the  knowledge  of  its  owner,  evinced 
a  sayage  disposition  by  attempting  to  bite.— 
Wttrth  y.  OiUimj^  and  Another,  G.  P.  M.  T.  1866. 
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UPPER  CANADA  BEPOSTS. 


QUEEN'S  BENCH. 


Hamhovd  t.  McLat. 

IMhadmit  wm  appointed  Baglstimr  te  1860,  aniw  0  T., «. 
^4,  bj  which  tlieGtoiwnor  is  authorised  In  general  terms 
to  appoint,  and  proTlslon  Is  made  for  remoTal  on  certain 
contlngeneieB,  to  be  proTed  In  a  spedfled  manner.  His 
coiiimlMlon  conCnred  upon  him  the  office,  with  all  Che 
rights,  fte.,  thereto  bekmglng,  bat  expressed  the  appoint* 
nil  nt  to  be  daring  pleasure.  In  18o4  he  was  remored, 
and  defendant  appointed,  the  admitted  csose  of  snoh  re* 
niu\al  being  alleged  misoondott  as  ntoming  offloer  at  an 
eleitioo. 

Hfld.  that  by  the  statute  the  phdntiff  was  sattM  W  iw- 
moval  onlj  for  the  reasons  and  bj  the  means  there  pro- 
ridrd;  that  the  words** daring  plessure,**  la  his  «»&<• 
BGdMion,  could  not  deprlTe  him  of  hi«  statutory  rights; 
ibHt  the  29  v.,  0  24,  passed  after  defendant's  appointment, 
by  which  every  Registrar  then  In  office  was  eontlaued 
thordn^  would  not  oonflrm  sneh  appointment  If  lllegsl ; 
and  thftt  the  Interpre'atlon  Act,  proTiding  that  a  power 
to  appoint  shall  Include  power  to  remore,  ooukl  not  apply. 

The  plaJntlir  thereflare  was  held  to  be  still  Registrar,  and  en- 
Udtfd  to  the  lisea  of  sueh  office  reeelTea  by  deftodant 

[S.  T.,  1806.] 

The  AeolarAiion  contained  two  oounts.  Tbe 
first  for  money  payable  by  defendant  to  plaintiff 
for  fees  aod  emolaments  received  by  defendant 
due  and  of  right  payable  to  the  plaintiff  aa 
Registrar  of  tbe  Connty  of  Brooe.  Tbe  second, 
tbe  conmon  ooant  for  money  had  and  received. 

Pleas— 1st.  Never  indebted;  2nd.  That.tbe 
plaintiff  was  not  Registrar  of  the  county  of  Bruce 
at  tbe  time  tbe  fees  and  emoluments  mentioned 
in  the  first  count  were  received  by  defendant. 

litsue  thereon. 

Tbe  ca^e  was  entered  for  trial  at  tbe  Antomn 
Ascites,  at  Qodericb,  before  Hagarty  J.,  when  a 
verdict  was  entered  for  the  plaintiff,  with  leave 
reserved  to  defendant  to  move  to  enter  a  nonsuit, 
or  a  verdict  for  himself,  upon  certain  admisaiona 
then  made. — 

Tbe  following  were  the  admissions  made  for  tbe 
purposes  of  tbe  trial : — 

1.  That  by  commission  under  tbe  Great  Seal  of 
the  Province,  bearing  date  18th  June,  1859,  tbe 
plaintiff  was  appointed  Registrar  for  the  County 
of  Bruce  **  during  our  pleasure  "  and  his  reei- 
dence  in  tbe  county,  together  with  all  tbe  rights, 
privileges,  emoluments,  fees  and  perquisites  to 
ibe  said  office  belonging  or  of  right  appertaining ; 
and  tbe  town  of  Southampton  was  named  as  tbe 
place  where  tbe  registry  office  was  to  be  kept. 

That  on  tbe  14tb  July,  1869,  tbe  plaintiff  en- 
tered into  tbe  necessary  recognizance  with  two 
sureties  (approved  by  two  Justices  of  tbe  Peace) 
conditioned  for  tbe  due  performance  of  the  duties 
of  his  office,  and  took  the  necessary  oath  of 
alleginnce.  all  of  which  were  duly  filed  of  record 
with  the  Clerk  of  the  Crown  in  tbe  Court  of 
Qaeen*8  Bench,  on  tbe  2l8t  September,  185  . 

8.  That  the  plaintiff  accepted  the  said  office, 
nod  continued  to  discbarge  the  duties  ef  it  until 
as  hereinafter  mentioned. 

4.  That  by  letters  patent  under  the  Great  Seal 
of  tbe  Province,  bearing  date  tbe  26th  Febrnary, 
18C4— after  reciting  tbe  letters  pntent  of  the  TStb 
June,  1869,  and  that  Her  Majesty  bad  been 
pleased  to  determine  her  Royal  will  and  pleasure 
in  relation  to  these  letters  patent — Her  Majesty 
did  cancel,  revoke  and  make  void  the  said  letters 
patent,  and  did  thereby  discbarge  the  plaintiff 
from  tbe  said  office  of  Registrar. 


6.  That  such  discharge  was  grounded  upon 
facts  set  torth  in  certain  correspondence  pro- 
duced and  put  in  as  evidence,  and  not  for  any 
of  tbe  causes  mentioned  in  sees,  66  or  67  of 
Consol.  Stat  U.  C,  o.  89,  or  upon  any  present- 
ment  or  conviction  as  in  thoaa  aectioos  mentioned. 

6.  By  eonimiasioB  under  the  Great  0ea1  of  the 
Province,  dated  tbe  26th  February,  1864,  tbe 
defendant  was  appointed  to  be  Registrar  of  tbe 
County  of  Biuce,  m  the  room  of  the  plaintiff, 
'*  removed,"  to  hold  '*  daring  our  pleasvre*^  and 
his  residence  in  tbe  county,  together  with  tbe 
rights,  Ac,  (as  in  the  plaintiff's  coiemiasion.) 

7.  Notwithstanding  the  foregoing  faets.  and 
disregarding  a  demand  for  the  registry  books 
which  was  made  by  defendant  upon  the  plaintiff, 
tbe  plaintiff  kept  possession  of  those  books,  and 
assumed  to  discharge  the  duties  of  Registrar 
until  the  21  st  June,  1864,  when  defendant,  against 
tbe  will  of  tbe  plaintiff,  procured  possession  of 
the  books,  and  thereafter  exclusively  continued 
to  act  as  such  registrar. 

8.  That  during  the  period  last  aforesaid :  via,, 
from  tbe  26th  February,  1864,  till  21  at  June, 
1864,  defendant  also  assumed  to  act  aa  Rejpstvsr. 

And  it  was  agreed  that  a  Terdiet  be  entered 
for  the  plaintiff  for  six  hundred  dollars,  with 
leave  to  defendant  to  move  to  set  it  asidie  and 
eater  a  nonsuit  or  a  verdict  for  defendant,  if  on 
the  foregoing  facts  and  the  documents  put  in, 
the  Court  should  be  of  opinion  that  the  plaintiff 
was  legally  dismissed  from  said  office,  and  de- 
fendant legally  appointed  thereto,  or  if  under  tba 
operation  of  tbe  recent  act,  29  Vic,  eh.  24,  sec 
9,  the  appointment  of  defendant  w^b  «z  poH  fad^ 
legalised ;  either  party  to  be  at  liberty  to  avail 
himself  of  any  point  of  law  fairly  arising  upon 
the  evidence. 

In  Michaelmas  term,  S.  Ri€hard§,  QiC.  ob- 
tained a  rale  accordingly,  on  tbe  following 
grounds  :^-That  upon  the  facts  admitted  the 
plaintiff  shows  no  right  to  recover;  that  the 
plaintiff  was  not  Registrar  of  tbe  County  of 
Bruce  during  the  time  the  said  moneys  or  fees 
are  alleged  to  have  been  received  by  defendant ; 
that  if  there  was  any  doubt  as  to  the  defendant 
being  Registrar,  bis  appointment  is  confirmed  by 
the  last  Registry  Act ;  that  if  tbe  plaintiff  were 
Registrar  during  the  time  the  money  a  were  si- 
leged  to  have  been  received,  an  action  will  not 
lie  at  tbe  suit  of  the  plaintiff  for  moneys  which 
were  paid  for  defendant's  registration  of  deeiis 
and  instruments ;  that  tbe  plaintiff  has  not  shewn 
any  money  to  have  been  received  by  defendant 
for  the  use  of  the  plaintiff. 

Rohtrt  A,  Harrison  shewed  cause,  citing  Bar- 
court  V.  Fox,  1  Show.  426 ;  Bunt  v.  Coffiti,  Dy, 
197  6  ;  Eex  v.  ^o^y.  Dy.  197  6  ;  RexY.  BtageDj. 
1 97  6 ;  Dy .  1 98  a,  1 98  d ;  5fr  Robert  Chester^s  eate, 
Dy.  211  a;  Kent  v.  Meretr,  12  C.  P.  30,-  Moon 
V.  BunUn,  2  Ex  22;,  Midland  B.  W.  Co.  v.  Am^ 
berffote,  ^e.,  R  W.  Co.,  10  Hare  869  ;  De  Wintou 
▼.  Mayor  of  Brecon,  26  Beav.  683;  Brettjf  t. 
SoUy.  lb.  606 ;  Chitty  Prerog.  87. 

8  Riehardt.  Q  C,  in  support  of  the  rule,  cited 
Chy  Prerog.  76 ;  Bac.  Ab,  Ofiett.  A  ;  Smyth  r. 
Latham,  9  Bing.  707. 

Tbe  statutes  cited  are  referred  to  in  tbe  jaJg- 
ments. 

Dbapsb,  C.  J. — The  office  of  Registrar  was 
<ir8t  created  in  Upper  Canada  by  tbe  Stat  36 
Geo.  III.,  ch.  6,  which  authorised  the  Qevemer 
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for  tbe  time  beiog  to  nominate  and  appoiot  one 
safficient  person  to  hold  tbe  office,  and  to  appoint 
the  place  where  be  shoald  be  resident  It  was 
provided  that  in  case  of  a  yaoNncy  by  death, 
forfeitare,  or  surrender  of  such  Registrar,  the 
Justices  of  the  Peace  for  the  conutj,  at  the 
General  Qoarter  Sessions  next  after  such  Tseanoy, 
should  in  open  Court  draw  np  a  memorial  of 
sQch  Taoaney,  and  transmit  it  to  the  GoTernor, 
by  whom  within  a  month  after  the  receipt  of  the 
memorial  a  new  appointment  was  to  be  made. 
Tbe  Registrar  was  reqnred  to  take  oath  of  office, 
and  to  give  security  by  a  recognisance  with  two 
safeties  for  the  dne  performance  of  his  duties. 
If  be.  or  his  deputy  (whom  the  statute  permitted 
him  to  appoint)  neglected  to  perform  the  pre- 
scribed duties,  or  committed  or  suffered  any  un- 
<lue  or  fraudulent  practice  in  the  office,  and  were 
the: oof  lawfully  convicted,  he  should  forfeit  his 
cffice. 

This  Aot,  with  some  others  affecting  it,  were 
repealed  by  9  Vic,  ch.  84.  By  this  sUtute, 
which  consolidated  and  amended  the  preyions 
law,  the  QoTornor  was  authorised  to  appoint  in 
any  new  oonnty  in  Upper  Canada  a  proper  person 
to  perform  the  duties  of  Registrar,  as  well  as  to 
fill  op  any  racanoy  which  might  occur  by  death, 
resignation,  remoTal  from  office  or  forfeiture. 
Tbe  appointment,  which  had  theretofore  been 
made  by  commission  under  the  hand  and  seal 
at  arms  of  the  Governor,  was  thenceforth  to  be 
under  tbe  great  Seal  of  the  ProTinee.  The 
Registrar  and  his  deputy  were  to  take  an  oath 
of  office,  and  the  Registrar  was,  as  before,  to 
enter  into  a  recognisance  with  sureties. 

Upon  a  full  consideration  of  this  statute,  under 
which  tbe  plaintiff  was  appointed,  I  am  of  opi- 
nion that,  notwithstanding  In  his  commission 
the  office  was  conferred  **  during  pleasure,"  he 
acquired  and  took  it  during  good  behavionr,  for 
the  Btatote  in  my  view  creates  an  office  of  free- 
bold,  and  the  character  of  the  office  cannot  be 
changed  by  the  terms  of  the  commission. 

The  language  used  in  conferring  the  authority 
to  appoint  is  general,  contaloiog  no  defined  limi- 
tation as  to  the  duration  of  the  tenure  of  office, 
ex  ept  that  which  arises  from  the  death  or  the 
acts  of  the  officer  himself.  The  statute  does  not 
mnke  the  tenure  dependent  on  the  pleasure  of 
the  GoTemor  nor  e?en  of  the  Crown. 

There  is,  further,  express  provision  that  under 
certain  circumstances,  and  after  certain  proceed- 
iogs,  tbe  tenure  shall  cease,  so  that,  while  the 
statute  says  nothing  to  limit  the  appointment,  it 
does  provide  for  removal  or  forfeiture  upon  some 
expressed  contingencies. 

Thus,  if  any  Kegistar  does  not  keep  his  office 
in  the  place  named  for  that  purpose,  or,  not 
having  himself  a  fire- proof  office  or  vault,  does 
not  remove  to  that  provided  for  him  by  the 
County  Council,  he  is  liable  to  removal  by  the 
Governor  on  a  presentment  of  the  grand  jory  at 
the  Quarter  Sessions,  to  be  founded  upon  the 
evidence  of  two  or  more  competent  witnesses. 
So  also,  if  the  Registrar  or  his  deputy  neglect  to 
perform  their  duty,  or  commifc  or  suffer  any  un- 
due or  fraudulent  practice  in  the  execution  there- 
of, and  be  thereof  lawfully  convicted,  then  the 
Registrar  forfeits  his  office.  And  if  he  ceases 
to  reside  within  his  county  or  becomes,  by  sick- 
ness or  otherwise,  wholly  incapable  of  discharg- 
ing the  duties  of  his  office,  the  Governor  may 


remove  him  on  pre^'etittneitt  hy  the  grand  jury, 
as  aforesaid,  foamieJ  npuo  the  like  kind  of  evi- 
dence. 

The  vacating  of  the  office  bning  provided  for 
on  the  existence  of  certain  causes,  such  existence 
to  be  established  upon  evidence  and  presentment 
or  conviction  founded  thereon,  it  appears  to  me 
that  the  proper  inference  from  tbe  statute  is  that 
the  Legislature  intended  the  tenure  to  last  until 
the  Registrar  violated  one  or  other  of  these  con- 
ditions, and  such  violation  was  moreover  estab- 
lished in  the  manner  pointed  out.  In  my  opinion, 
this  is  equivalent  to  declaring  that  the  office  ia 
to  be  held  daring  good  behaviour,  i.«.,  so  long  as 
the  prescribed  conditions  are  faithfully  observed. 

And  so  far  as  the  public  service  in  regard  to 
this  office  is  concerned,  the  tenure  during  good 
behaviour  is  most  likely  to  conduce  to  the  public 
advantage,  for,  to  borrow  Lord  Holt's  language,' 
In  Hareourt  v.  Fox  (1  Show.  615),  the  occupant 
"  will  be  encouraged  to  endeavour  the  increase 
of  his  knowledge  in  that  employment,  which  he 
may  enjoy  during  life ;  whereas  precarious  de- 
pendent interests  in  places  tempt  men  to  the 
contrary." 

It  will  Bcareely  be  urged  that  by  introducing 
the  words  **  during  pleasure"  into  the  oommis- 
sioB,  the  Registrar  could  be  deprived  of  the 
protection  which  the  statute  gives  him,  that  he 
must  be  convicted  before  he  can  be  said  to  have 
forfeited  his  office,  and  presented  by  a  grand 
jury  before  he  is  liable  to  removal.  But  if  not, 
then  for  any  of  those  serious  omissions  or  breaches 
of  duty  which  the  statute  does  provide  for,  the 
Governor  cannot  remove,  though  the  commissioa 
is  during  pleasure,  while  upon  other  grounds, 
and  possibly  grounds  wholly  unconnected  with 
his  oondoct  as  Registrar,  a  person  holding  that 
office  might  be  summarily  dismissed.  I  cannot 
imagine  that  if  the  Legislature  had  contemplated 
a  tenure  at  the  will  of  the  Crown,  they  would 
have  only  limited  the  exereise  of  the  power  of 
removal  in  those  cases,  in  which  the  public  in- 
terests would  have  most  clearly  justified  its 
exercise. 

The  question  seems  to  have  arisen  under  the 
former  Registry  Act  of  Upper  Canada  more  than 
fifty  years  ago.  Before  the  year  1808,  David 
McGregor  Rogers  held  a  commission  as  Registrar 
of  the  two  counties  of  Northumberland  and 
Durham.  It  is,  I  believe,  also  the  fact  that  he 
was  in  that  year,  m  well  as  before  and  perhaps 
after,  a  member  of  the  house  of  Assembly ;  ond 
it  has  been  suggested  that  in  some  way  he  gave 
offence,  in  oonsequenee  of  which  an  attempt  was 
made  to  deprive  him  of  his  office  as  Registrar, 
the  commission  for  which,  both  under  the  statute 
86  Geo.  III.  and  that  of  9  Vic.  has  contained 
the  words  **  during  pleasure."  And  on  the  15th 
March,  1808,  a  commission  issued  appointing 
Thomas  Ward,  Rsq.,  Registrar  for  the  counties 
of  Northumberland  and  Durham.  Rogers,  how- 
ever, held  all  the  books  and  papers,  and  in 
Miehaelmas  term,  4»  Geo.  III.  (November,  1808) 
the  Attorney  General,  on  the  part  of  the  King, 
obtained  a  rule  for  .the  issue  of  a  mandamus 
(Niti  I  presume)  ordering  Rogers  to  deliver  over 
these  books,  Ac,  to  Ward,  In  Trinity  term 
following,  on  the  return  of  the  mandamus,  the 
Attorney  and  Solicitor  General  were  heard  in 
support  of  the  application  for  a  peremptory  writ, 
and  Mr.  Rogers  appeared  and  argued  against  it ; 
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and  after  taking  time  to  consider,  the  Court  of 
Qneen's  Bench,  (Scott,  C.  J.,  and  Powell,  J.) 
doring  the  same  term  refused  the  appUoation. 
The  entries  of  these  proceedings  are  minuted  in 
the  term  book  of  the  Clerk  of  the  Crown,  hat 
none  of  the  affidavits  or  papers  are  forthooming. 
But  the  preamble  to  the  statute  10  Geo.  lY.,  eh. 
8,  referred  to  by  Mr.  Harrison,  recites  that  the 
appointment  of  Mr.  Ward  was  adjudged  by  the 
Court  of  Queen's  Bench  to  be  inTalid ;  and  hav- 
ing ascertained  that  his  commission  was  in  the 
usual  form,  I  infer  that  the  ground  of  the  judg- 
ment was  that  Rogers  was  not  remoTable  except 
for  some  one  of  the  oau»es  and  in  manner  pointed 
out  in  the  statute  86  Geo.  IIL — ^in  other  words, 
that  he  held  an  office  of  freehold. 

The  Interpretation  Act  (Coneol.  Stat.  C,  e. 
5,  8.  6,  22ndly)i8  invoked,  however,  on  behalf  of 
the  defendant.  This  enacts  that  *'  Words  author- 
ising the  appointment  of  any  public  officer  or 
functionary,  or  any  deputy,  shall  include  the 
power  of  removing  him,  re-appointing  him  or 
appointing  another  in  his  stead,  in  the  discretion 
of  the  authority  in  whom  the  power  of  appoint- 
ment is  vested.  " 

This  provision  must  be  considered  in  connec- 
tion with  sec.  8  of  the  same  statute,  which  makes 
the  interpretation  clauses  applicable,  •<  except  in 
BO  far  as  the  provision  is  inconsistent  with  the 
intent  and  object  of  such  act,  or  the  interpreta" 
tion  which  such  provision  would  give  to  any  word, 
expression,  or  clause  is  inconsistent  with  the 
context " 

Assuming,  as  I  think  is  shewn,  that  the  lan- 
guage of  the  Registry  Act  makes  the  appointment 
^am  diu  se  bene  geuerit,  it  would  be  clearly  in- 
consistent with  the  context  to  hold  that  the  Gov- 
ernor had  a  general  and  unlimited  power  to 
remove  a  Registrar,  becauaethepower  of  removal 
is  in  express  terms  given  by  the  statute,  but  given 
with  a  limitation  as  to  the  causes  for  which  it 
may  be  exercised,  and  subject  to  the  establish- 
ment of  the  matter  of  fact  in  a  particular  mode. 
If  the  power  of  removal  were  in  this  case  to  be 
treated  as  annexed  to  the  power  of  appointment, 
and  not  as  conferred  by  the  Re^etry  Act,  the 
special  provisions  would  be  superfluous,  and  the 
officer  would  lose  the  protection  which  they  were 
obviously  designed  to  give  him.  He  might  be 
removed  ex  fiuro  motu,  without  cause  assigned  at 
all. 

Then  the  defendant  relies  on  the  29  Vic.  eh.  24, 
sec.  9,  by  which  every  Registrar  in  office  when 
that  act  came  into  force  (18th  September,  1866), 
is  thereby  continued  therein.  The  object  o(  that 
section  is  primarily  to  confirm  all  appointments 
made  in  conformity  with  ^e  pre-existing  laws, 
which  were  by  that  act  repealed.  If  the  defend- 
ant was  not  lawfully  appointed,  I  do  not  think 
this  section  would  operate  to  confer  the  office  on 
him ;  and  if  the  plaintiff  was  in  law  the  Regis- 
trar, though  deforced,  as  it  were,  from  hie  office, 
this  section  cannot  be  held  to  deprive  him  of  his 
right.  And  though  this  act  does  not  require 
either  a  presentment  by  the  grand  jury  or  a  con- 
viction, yet  it  expressly  (sec.  16)  sets  forth  the 
causes  for  which  the  Registrar  may,  <*  atthedis* 
oretion  of  the  Governor  in  Council "  be  dismissed. 
Probably  it  will  be  found  that  in  order  to  vacate 
the  office,  which  is  conferred  by  commission  under 
the  Great  Seal,  some  proceeding  more  formal 
than  a  mere  minute  in  council  may  be  necessary ; 


but  it  is  nnneeessary  to  consider  this,  as  noither 
the  plaintiff  nor  the  defendant  were  appointed 
under  the  authority  of  this  act,  and  the  Talidity 
of  the  removal  of  the  plaintiff  must  depend  oo 
the  former  statute. 

The  only  ground  suggested  as  that  upon  which 
the  plaintiff  was  dismissed  or  attempted  to  be 
deprived  of  office,  is  for  misoonduct  in  a  duty  im- 
posed upon  him  by  aa  entirely  different  net  of 
Parliament. 

By  the  election  law,  passed  some  years  subse- 
quent to  the  9th  Vie.,  (Consol.  Stat  C.  ch.  6), 
the  Registrar  is  oonstituted  in  eertun  canes  a- 
ofieio  the  Returning  Officer  at  eleetiona  of  mem- 
bers of  the  House  of  Assembly ;  and  in  see.  81, 
subsec.  10,  sec.  82,  and  see.  84,  subsec.  8,  pentl- 
ties  are  imposed  for  the  reftisal  or  neglect  to 
perform  certain  duties  imposed  upon  the  Return- 
ing Officer ;  but  the  aotoontains  do  provision  for 
the  dismissal  of  the  Sheriff  or  Registrar,  the  only 
two  public  officers  who  are«z-o^ie«o  made  Return- 
ing Officers,  for  any  negleot  or  refusal  to  perform 
the  duties  of  that  office,  and  in  fact  it  appears 
from  the  papers  put  in  as  part  of  the  case,  that 
the  charge  against  the  plaintiff  wsa  the  alleged 
misappropriation  of  some  moneys  which  he  receiv- 
ed to  defray  the  charges  of  the  election,  an  offence 
not  prorided  for  in  the  statute  at  all,  and  which 
was  not  syndicated  upon  before  any  Court  having 
civil  or  criminal  jurisdiction ;  and  though  the 
Crown  has  the  prerogative  by  letters  patent  to 
suspend  a  public  officer  whose  appointment  is  for 
life,  still  after  suspension  the  offioer  is  entitled 
to  receive  the  salary,  though  not  to  exercise  the 
functions  of  the  office~<S^y<6y*<case  (8  Swaast. 
178). 

I  have  not  overlooked  the  case  of  Smyth  v. 
Latham  (9  Bing  692),  which  Mr.  Richards  cited, 
But  the  wide  difference  in  the  facts  renders  it 
inapplicable  to  the.  present  discussion. 

On  the  whole  I  am  of  opinion  that  the  rale 
obtained  by  the  defendant  must  be  discharged. 

As  to  the  necessity  of  writ  of  diEoharge,  see 
Sir  George  Reyners  case  (9  Co.  98). 

Haoaett,  J. — I  am  unable  to  place  any  other 
constrnction  upon  the  Registry  Acts,  than  that 
the  Registrar  holds  his  office,  as  it  were,  of  free- 
hold, subject  only  to  removal  for  one  or  more  of 
the  specially  assigned  causes. 

The  Consol.  Stat.  IT.  C,  ch.  89,  see.  10.  aod 
the  late  act  29  Vic,  ch.  24,  sec  8,  contun  similar 
words  of  appointment  under  the  Great  Seal,  with 
power  to  *'  fill  up  any  vacancy  occurring  by  the 
death,  resignation,  removal  or  forfeiture  of  office 
by  any  Registrar.  "  B  )th  acts  prescribe  certain 
cases  in  which  the  Governor  General  **  may  in 
his  discretion  remove  the  Registrar.  The  ear- 
lier act  requires  in  addition  a  presentmeDt  of  the 
facts  by  a  grand  jury. 

At  the  time  of  the  defendant  McLay's  appoint- 
ment, the  former  act  was  in  force. 

The  defendant  urges  that  the  plaintiff's  appoint- 
ment is  by  his  commission  expressly  limited  to 
the  pleasure  of  the  Crown 

Once  it  is  conceded  that  the  statute  proTiiies 
for  a  tenure  during  good  behaviour,  or  at  least 
till  the  happening  of  certain  specified  cvf  uts.  I 
think  there  is  no  power  lower  than  that  of  the 
Legislature  that  can  limit  the  officer  to  a  tenure 
during  pleasure,  even  where  the  appointment  is 
specially  accepted  on  such  a  condition.  This 
point  is  established  by  a  number  of  cases,  aud  is 
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notleed  in  a  recent  Judgment  of  onr  Court  of 
Error  and  Appeal — Weir  v.  Mathieson  (8  £.  <fc  A. 
Rep-  123);  see  also  Retina  t.  Oovemort  of  Dar- 
linffton  School  (6  Q.  B.  682). 

It  ia  also  argued  that  in  the  last  Registry  Act, 
as  in  the  former,  it  is  provided  that  everj  Regis- 
trar in  office  when  the  act  took  eiFeot  is  thereby 
"  continiied  therein,  subject  to  the  laws  in  force 
respecting  public  officers,  and  to  the  proTisions 
and  requirements  of  this  act.  "  This,  I  think, 
cannot  have  the  very  serious  effect  of  turning  an 
office,  which  I  think  the  Legislature  meant  to  be 
Ibeld  daring  good  behaTionr,  into  one  during 
pleasare,  which  would  certainly  be  its  effects  so 
far  as  the  County  of  Bruce  is  concerned. 

Nor  can  I  think  that  the  Interpretation  Act 
helps  the  defendant.  That  could  have  been  only 
designed  to  supply  the  omission  of  formal  words 
gtTing  the  power  of  removal,  not  to  introduce  a 
new  power  of  remoTal  at  discretion  in  cases  in 
which  the  Legislature  have  provided  for  removal 
for  specified  causes  and  in  a  specified  manner. 

If  a  particular  tenure  be  created  of  an  office,  and 
a  person  be  appointed  to  that  office  with  all  its 
rights  and  privileges,  I  do  not  see  that  the  inser- 
tion of  the  words  **  during  onr  Royal  pleasure,  " 
can  legally  limit  or  narrow  the  statuable  rights 
of  the  appointee,  whatsoever  those  rights  may  be. 

The  facts  of  the  case  before  us  may,  perhaps, 
induce  an  opinion  that  it  might  be  as  well  for 
the  interests  of  the  public  that  the  office  should 
be  held  on  no  higher  tenure  than  that  of  a  Sheriff, 
and  most  other  appointments  under  the  Crown. 
This  at  least  might  be  thought,  so  long  as  the 
duties  of  a  Returning  Officer  at  a  contested  elec- 
tion might  be  oast  upon  the  person  holding  the 
office  of  Registrar. 

Mo&iiisos,  J.  concurred. 

Rule  dUeharged 


COMMON  LAW  CHAMBER-. 

{ReporUd  hif  H»BT  O'Baixir,  E»q^  Barri*Ui^at-Law  and 
Reporter  in  Practice  Cburl  and  Okambert.) 

Cbichkstib  V.  OoBDON,  Lacovbsk  and 
Gallon. 

Setfimg  offjudgmmU—TA  Vie.y  cap.  45,  «eef.  2,  S. 

HfJd  tb«t  uiulmr  26  Tio.,  etp.  46,  tec*,  2.  3,  the  abiMOoe  of  a 
fonnal  aHtgnmeat  will  not  preTant  a  surety  firom  eo'orelng 
a  remedy  which  be  vonld  haTe  If  the  aMignment  had 
been  executed. 

A  JndKment  was  reeoTered  by  B.  U.  C.  t.  A.  Chichester,  C* 
Cbicheeter,  and  Laconree,  alto  a  Judgment  of  A.  Cbitheettir 
T.  Gordon,  Lacoarse,  and  Gallon.  An  application  by  L»* 
eonrae,  who  bad  paid  the  former  to  let  it  oiT  againit  the 
latter  vat  granted. 

[Chambert,  March,  28, 1807.] 

In  1863  the  defendant  Lacourse,  as  attorney 
for  Gordon,  obtained  judgment  in  the  County 
Conrt  of  Peterborough  and  Victoria,  against  the 
above  plaintilT,  Arthur  Chichester.  The  plaintiff, 
subsequently  after  an  examination  of  the  defen- 
dant, obtained  an  order  for  his  committal  for  un- 
satisfactory answers,  unless  he  should  give  a  note 
endorsed  by  his  sister  Charlotte  Chichester  for 
the  amount  of  the  judgment.  This  note  was 
eventually  given,  after  the  order  had  been  parti- 
ally enforced,  under  duress,  as  it  was  said,  of 
such  order.  The  note  was  given  to  Lacourse, 
who  endorsed  it  over  to  the  Bunk  of  Upper 
Canada,  who,  in  1865,  recovered  upon  it  a  judg- 


ment in  the  County  Court  of  Victoria,  against 
Arthur  Chichester,  Charlotte  Chichester,  aud 
Lacourse,  for  about  $170  which  was  paid  by  La- 
course.' 

Arthur  Chichester  brought  this  action  against 
the  present  defendants  (Gallon  being  Deputy 
Sheriff  at  the  time)  for  an  illegal  arrest  under  the 
conditional  order,  and  recovered  a  verdict  for 
$200.     A  certificate  for  full  costs  was  refused. 

A  summons  was  thereupon  obtained  by  La- 
course to  shew  cause  why  the  judgment  of  the 
Bank  of  Upper  Canada,  or  so  much  thereof  as 
might  be  necessary,  should  not  be  set  off  against 
so  much  of  the  judgment  in  this  cause  as  should 
remain  after  the  said  Lacourse  should  have  satis- 
fied the  lien  of  the  attorney  of  the  plaintiff,  upon 
the  judgment  herein  for  his  costs,  as  between 
attorney  and  client,  &c. 

C.  W.  PaUef9on  shewed  cause,  and  contended 
that  the  judgment  of  the  Bank  could  not  under 
the  circumstances  be  set  off,  and  that  in  this  case 
the  fact  was,  that  the  plaintiff's  interest  in  the 
judgment  in  this  case  had  been  assigned  to  one 
Piatt,  and  he  filed  the  plaintiff's  affidavit  and  the 
examination  of  Piatt  in  support  of  the  statement. 

C  S.  Paiterton,  contra,  referred  to  26  Vio., 
cap.  46.  sees.  2.  8;  Ch.  Arch.  Pr.,  pp.  723,  724, 
(12  ed.) :  Edmondt  v.  S—R—,  3  F.  &  F.  962 ; 
AUianee  Bank  v.  ffolford,  16  C.  B.  N.  S.  460. 

RiCHAABS,  C.  J. — The  application  being  made 
to  the  equitable  jurisdiction  of  the  Conrt,  we 
must  look  at  the  real  position  of  the  parties,  and 
dispose  of  their  rights  in  relation  to  that.  Un- 
der the  26  Vic,  cap.  45,  sees.  2,  8,  the  defendant 
Lacourse  would  seem  to  be  entitled  to  enforce 
the  remedies  against  Chichester  which  the  Bank 
had.  The  mere  absence  of  a  formal  assignment 
does  not  seem  to  be  a  good  reason  to  interpose 
to  prevent  the  surety  from  enforcing  his  remedy, 
which  he  would  have  if  the  assignment  had  taken 
place.  The  case  of  EdmondM  v.  S-^B—,  8  F.  & 
F.  962,  seems  to  sustain  this  view. 

The  general  doctrine  is  laid  down  in  Cbitty 
Archbold,  at  page  724,  (I2ed.)  The  judgments 
to  be  set  off  must  be  between  parties  substantially 
the  same,  though  it  is  not  necessary  that  they 
should  be  exactly  the  same  parties,  as  in  the  case 
of  a  set«off  under  the  statute  of  set-off,  provided 
the  funds  to  be  ultimately  resorted  to  in  both  ac- 
tions be  substantially  the  same.  In  the  judgment 
of  the  Bank  of  Upper  Canada,  Chichester  is  the 
party  who  is  the  maker  of  the  note  sued  on  in  that 
action,  and  the  one  whose  funds  should  pay  that 
debt'  He  is  the  person  who  is  the  plaintiff  in  tb# 
astioa  in  wMoh  the  application  is  made,  and 
unless  his  interest  in  the  claim  has  been  assigned 
he  is  the  person  to  receive  the  funds  that  will  go 
to  pay  the  demand  in  this  action  so  that  there  is 
in  that  respect  an  identical  interest  in  the  two 
suits. 

The  defendant,  Lacourse,  under  the  statute,  is 
the  person  clearly  entitled  to  receive!  the  proceeds 
of  the  judgment  in  iavor  of  the  Bank  of  Upper 
Canada  as  his  own  fundM.  He  is  also  liable  as  a 
defendant  to  pay  out  of  his  own  funds  the  amount 
of  the  plaintiff's  judgment  in  this  cause,  and  I 
think  the  interest  he  has  in  the  two  ruits  is  suffi- 
cient to  warrant  the  application  of  the  principle 
of  set-off  in  relation  to  them.  In  the  cases  referred 
to  in  the  same  edition  of  Chitty*8  Archbold,  at 
page  723-4,  the  case  ef  AlUaw  Bank  v.  Holford^ 
16  C.  Bw  N.  S.  450  to  which  I  have  been  referred* 
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also  BustaiDs  the  doctrine  contended  for  by  the 
defendant  Lftcourse. 

^  After  going  oTor  the  nffidayits  and  the  examina- 
tloD  of  Piatt,  the  assignee  of  the  plaintiflTs  ctaira, 
I  am  of  opinion  that  there  has  been  no  valid 
assignment  of  this  claim  to  depriTe  the  defendant 
of  his  right  to  set  off  this  jadgment. 

The  order  will  go  to  set  off  so  much  of  the 
judgment  of  plaintiff  as  may  exceed  the  costs  of 
the  plaintiff's  attorney,  to  be  taxed  as  between 
attorney  and  client  on  the  ji\dgment  in  the  suit 
Bank  of  U.  C,  y.  Chiehetter  et  aL 

Order  aeeordingly. 


ENGLISH  REPORTS. 


AlLAWAT  v.    DU50AN. 

PHndpol  and  SurHy^Guarantu. 
The  plaintiff,  who  held  an  oTeidne  blU  accepted  by  one  W. 
reoelTed  a  letter  from  the  defendant  containing  the  fol 
lowing  paesage  >-**  I  am  now  making  arrangements  for 
an  adTance  to  W.  to  enable  him  to  paj  this  and  other 
claims  upon  him,  and  if  yon  will  have  the  goodness  to 
hold  the  bUl  for  a  few  days  I  shall  be  prepared  on  his 
behalf  to  take  it  np." 
Held,  that  this  letter  did  not  amount  to  an  undertaking  on 
the  part  of  the  defendant  to  be  personally  liable  Ibr  the 
debt  due  from  W.  to  the  plalntifr. 

[0.  P,  April  1«.  W.  R.  XV.  711.] 
The  declaration  sUted  that  the  plaintiff  was 
the  holder  of  a  certain  orerdue  bill  of  exchange, 
drawn  by  the  plaintiff  upon,  and  accepted  by 
John  Wright,  which  had  not  been  paid;  and 
thereupon,  in  consideration  that  the  plaintiff 
would  give  time  to  Wright  lor  the  payment  of 
the  same  for  a  few  days,  the  defendant  guaran- 
teed that  he  would,  at  the  expiration  of  each 
time,  be  prepared  to  Uke  up  the  said  bill  on  be- 
behalf  of  Wright.  Averment,  that  the  plaintiff 
gave  time  to  Wright— breach,  that  neitherWrighf 
nor  the  defendant  had  paid  to  the  plaintiff  the 
amount  of  the  said  bill 
Plea  (the  first),  a  denial  of  the  guarantee. 
The  cause  was  tried  before  Smith,  J.,  at  the 
sittings  after  last  Hilary  term,  at  Guildhall, 
when  it  appeared  that  the  plaintiff  carried  on 
business  as  a  brick  merobant  and  agent  in  the 
city  of  London,  and  that  the  defendant  was  a 
solicitor  in  the  city  of  London.  In  the  years 
1865  and  1866  the  plaintiff  sold  certain  bricks 
to  Mr.  John  Wright,  a  builder  at  Erith.  which 
were  paid  for  by  Wright's  aoeeptanees  at  three 
months.  One  of  these  acceptances,  for  £91  1  Is., 
became  due  on  the  4th  Deoember,  1865;  i£  was 
made  payable  at  the  London  and  County  Bank, 
Woolwich,  where  it  was  presented  and  dishon- 
oured. It  was  afterwards  paid  ;  but  Wright  sub- 
sequenlly  requested  the  plaintiff  not  to  present 
at  the  bank  bis  next  acceptance  for  £91,  which 
was  to  fall  due  on  the  4th  February,  1866,  but 
promised  to  call  upon  him  and  take  it  up  when 
it  became  due.  Wright  failed  to  do  this,  where- 
upon the  plaintiff  wrote  to  Wright  requesting 
him  to  fulfil  his  promise,  and  on  the  5th  Feb- 
ruary be  received  the  following  letter  from  the 
defendant :  — 

*'  6ir,— Mr.  Wright  has  handed  me  your  letter 
of  the  Srd  respecting  the  non-payment  of  a  bill 
for  £91,  due  on  Saturday.  I  am  now  making 
arrangements  for  an  advance  to  Mr.  Wright  to 
enable  him  to  pay  this  and  other  claims  upon 
him,  and  if  you  will  have  the  goodness  to  hold 


the  bill  for  a  few  days,  I  shall  be  prepared  on 
his  behalf  to  take  it  up  " 

This  action  was  brought  upon  the  guar&ntee 
which  the  plaintiff  contended  was  contained  in 
this  letter. 

A  verdict  was  found  for  the  defendant,  with 
leave  to  the  plaintiff  to  more. 

Keane,  Q.  C,  now  moved  for  a  rule  niai  to  set 
aside  the  verdict,  and  to  enter  a  verdict  for  the 
plaintiff.  He  contended  the  letter  of  the  dth 
February  contained  a  personal  undertaking  to 
be  answerable  for  the  debt  due  from  Wright  to. 
the  plaintiff,  if  Wright  failed  to  pay  it  He 
cited  Dotonman  ▼.  Williafnt,  7  Q  B.  103 ;  Lttcit 
V.  NickoUon,  18  Q.  B.  608;  Norton  v.  Herren, 
R  (fe  M.  229. 

BoviLL,  C.  J.  —  The  important  document  in 
this  case  is  very  ambiguous,  and  is  one  on  which 
it  is  difiicult  to  place  a  ooliBtractioa  ;  it  is  tbe 
duty  of  the  court  to  arrive  at  a  conclusion  from 
the  general  nature  of  the  document.  The  letter 
which  was  written  by  the  defendant  to  the  plain- 
tiff refers  io  Wright  in  aucb  terms  as  a  solidtor 
would  use  in  speaking  of  his  client  The  defen- 
dant speaks  of  Wright  as  of  a  person  for  vhom 
he  was  acting ;  he  then  says — "  I  am  now  mak- 
ing arrangements  for  an  advance  to  Mr.  Wright, 
to  enable  him  to  pay  this  and  other  claims  upon 
him."  To  whom  was  this  advance  to  be  made  ? 
undoubtedly  to  Wright ;  and  for  what  purpose  ? 
Xo  doubt  it  was  to  enable  Wright  to  pay  off  & 
sum  due  from  him.  The  letter  proceeds  to  saj 
— *'If  you  will  have  the  goodness  to  hold  tbe  bill 
for  a  few  days,  I  shall  be  prepared  on  his  behalf 
to  take  it  up.'*  The  letter  is  almost  mmilar  to 
the  second  part  of  the  letter  in  Downman  ▼.  WH- 
liatM  ;  the  distinction  is  a  very  fine  one.  I  base 
my  judgment  on  the  whole  transaction,  as  dis- 
closed by  tbe  letter,  and  I  think  it  is  eTidest 
that  defendant  was  acting  for  Wright 

Btlss,  J. — I  am  of  the  same  opinion.  I  think 
that  a  contract  by  which  an  attorney  is  to  be- 
come a  surety  for  his  client  can  only  be  created 
by  express  terms.  Tbe  defendant  here  says  i& 
effect,  I  shall  be  in  funds  on  Wright's  behair, 
and  shall  then  be  prepared  to  take  up  the  bill. 
The  Lord  Chief  Justice  has  referred  to  the  case 
of  Dotonman  t.  WiUiams,  and  that  case  is  a  verj 
strong  one  against  Mr.  Eeane. 

Kkatino,  J. — In  order  to  decide  this  case  it  ia 
necessary  to  look  at  the  whole  of  the  document: 
it  appears  dear  from  it  that  the  defendant  vu 
only  acting  for  Wright  The  letter  says  nothiog 
more  than  that,  if  the  plaintiff  would  hold  oter 
for  a  few  days,  the  defendant  would  raise  moaej 
to  satisfy  the  bill  on  behalf  of  Wright 

Smith,  J. — I  am  of  the  same  opinion.  M/ 
impression  at  first  was  that  the  letter  did  not 
contain  any  pergonal  undertaking  to  pay,  and  I 
have  since  been  confirmed  in  that  view. 

Rule  refused. 


Stubbs  v.  The  Holtwkll  Railwat  Compaht. 

Oontrad—Bcrwnal  ttroicft—Deaih^Righi  o/acUon  veded— 
Saciutem. 

Where  a  eontraet  Is  for  perton'al  eerrtee*,  the  death  of  th« 
peraoa  wlio  la  to  render  those  eerrloes  detenniiM  th» 
contract  for  the  fntnre,  bat  it  doee  not  reednd  itadtmttv, 
or  take  away  anj  right  of  action  already  vested.* 

Where  a  person  enplojed  to  do  a  job,  to  be  flnlsbed  ia  » 
certain  time,  at  a  quarterly  salary,  and  after  eererel  qntr 
terly  payments  had  accrued  da%  bat  before  tbe  work  was 
flolfhed  he-died, 
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Edi,  that  his  admioiatraton  wera  entitled  to  vecoTer  the 
qaarteiij  paymanta  accrued  befbre  hla  death. 

This  was  an  action  by  the  administrators  of 
one  Stnbbs,  for  work  done  by  the  deceased,  and 
salary  payable  before  his  death. 

The  defendants  paid  £100  into  eonrt,  and  de- 
nied their  liability  to  any  further  extent 

The  case  was  tried  before  Mellor,  J.,  at  the 
Manchester  Spring  Assizes,  when  the  facts  proved 
were  as  follows : — 

In  December,  1865,  the  deceased  was  eraploved 
by  the  defendants  as  their  engineer  to  complete 
certun  specified  works  upon  their  line,  The 
work  was  intended  to  be  completed  within  fifteen 
months,  and  the  deceased  was  to  be  paid  a  sum 
of  £500  by  ^Ye  equal  quarterly  payments. 

The  deceased  entered  upon  the  work  and  at 
the  end  of  the  first  quarter,  in  March,  1866,  he 
was  paid  £100.  He  proceeded  with  the  work  for 
a  second  and  third  quarter,  and  soon  after  the 
end  of  the  third  quarter  he  died.  Less  than 
three-fifths  of  the  whole  work  was  then  finished, 
but  it  did  not  appear  that  there  had  been  any 
default  on  the  part  of  the  deceased. 

The  plaintiffs  sought  to  recover  £200,  the 
amount  of  the  two  quarterly  payments  accrued 
before  the  death  of  the  deceased.  For  the  defen- 
dants it  was  contended  that  as  the  whole  contract 
was  unperformed  the  plaintifis  were  at  any  rate 
only  entitled  to  recover  the  actual  value  of  the 
work  done  upon  a  qvantum  meriul. 

The  jury  found  the  value  of  the  work  to  be  $60 
beyond  the  amount  paid  into  court 

A  verdict  was  entered  for  the  plaintiff  for  the 
fall  amonnt,  with  leave  to  the  defendants  to  move 
to  reduce  it  to  the  amount  found  by  the  jury. 

HMer,  in  Easter  Term,  obtained  a  rule  nin 
accordingly. 

It  G.  WiUiamM  now  ehowed  cause.  This  was 
an  employment  at  so  much  per  quarter.  The 
death  of  the  deceased  no  doubt  dissolved  the 
contract,  for  it  could  not  be  performed  by  any 
one  bat  himself.  But  it  cannot  affect  a  right  of 
action  already  vested,  and  the  present  claim  was 
a  vested  right  of  action  in  him  Wore  he  died. 

Holker,  In  support  of  the  rule. — If  a  special 
contract  is  put  an  end  to,  whether  by  death  or 
otlierwise,  it  is  rescinded.  That  rescission  relates 
back  to  the  makiufl^  of  it,  and  it  puts  an  end  to 
all  rights  founded  on  the  contract  The  only 
right  that  any  one  can  then  have  is  to  treat  the 
contract  as  if  it  had  never  existed,  and  sue  upon 
a  quantum  meruit  for  the  value  of  the  services 
actually  rendered.  The  law  is  laid  down  in  the 
notes  to  OuUer  r.  Potcc//,  2  Smith's  Lead.  Gas.  1 ; 
and  it  is  there  shown  that  all  the  cases  in  which 
any  right  of  action  exists,  while  a  special  con- 
tract remains  unperformed,  rest  on  the  doctrine 
of  rescission.  [Martin,  B.— This  is  a  verbal 
ambiguity.  In  most  of  the  cases  in  trat  note  the 
contract  is  broken,  not  rescinded.]  It  is  broken 
by  one  party,  and  thereupon  rescinded  by  the 
other.  [Chawnhx,  B.— The  case  of  a  contract 
for  personal  services,  and  the  death  of  the  party 
is  rather  the  case  of  a  condition  unfulfilled.  The 
contract  is  subject  to  the  condition  that  he  shall 
live  to  perform  it] 

Kxixr,  C.B.— I  am  of  opiiion  that  the  plaintiffs 
are  entitled  to  retain  their  verdict  The  deceased 
entered  into  a  contract  for  work  to  be  finished 
within  a  year  and  a  quarter,  his  payment  to  be 
£100  a  quarter.  At  the  end  of  the  first  quarter 
he  received  £100.    He  then  proceeded  with  the 


work  for  two  more  quarters,  and  thereupon  be- 
came entitled  to  two  more  sums  of  £100.  This 
right  of  action  vested  in  him  the  moment  after 
his  third  quarter  was  finished.  Soon  afterwards 
he  died.  His  death  put  an  end  to  the  contract; 
but  it  did  not  divest  the  right  of  action  already 
vested  in  him,  and  which  survived  to  his  admin- 
istrators. It  may  be  a  case  of  hardship,  for  less 
than  three-fifths  of  the  work  was  completed ;  but 
that  cannot  take  away  the  right  of  action  vested 
in  the  deceased. 

Martix,  B. — I  am  of  the  same  opinion ;  and 
really  the  law  is  very  clear,  though  it  has  been 
much  confused  by  taising  of  rescission  and  quan- 
tum meruit.     If  a  man  is  employed  to  do  a  job, 
the  price  is  not  to  be  paid  unless  he  does  it,  even 
though  he  die.    But  if  he  is  to  be  paid  so  much 
a  month,  he  earns  his  moni^y  each  montli.     If  he 
failed  or  refused  to  do  his  work  in  such  a  case, 
he  could  not  recover,  for  he  could  not  prove  his 
readiness  and  willingness  to  fulfil  his  part  of  the 
contract    Where  a  man  dies,  in  a  cose  like  this, 
the  contract  is  at  an  end,  for  he  must  do  his 
work  in  person;  in  other  words  his  living  to  do 
it  is  a  condition  of  the  continuance  of  the  con- 
tract.   But  no  right  of  action  once  vested  is 
taken  away.    It  is  in  this  sense  that  death  puts 
an  end  to  the  contract.    Rescission  is  a  totally 
different  thing,  and  must  be  by  the  consent  of 
both  parties.    No  one  has  a  higher  respect  for 
Mr.  Smith's  opinion  than  I  have;  but  I  think 
some  of  hispontions  in  the  note  cited  cannot  be 
upheld.     The  subiect  is  before  the  Exchequer 
Chamber,  and  I  think  the  view  taken  in  a  case  in 
the  Exchequer  will  be  found  to  be  the  true  one.* 
Chavnicu.,  B. — I  ftm  of  the  same  opinion.    I 
think  on  the  death  of  the  deceased  the  contract 
was  at  an  end  as  to  things  future,  but  not  so  as 
to  affect  things  past     I  entirely  agree  that  this 
is  not  the  case  of  a  contract  rescinded,  but  of  a 
contract  annulled  for  the  future,  by  failure  of  that 
which  was  the  condition  of  its  continuance.     If 
the  evidence  showed  a  want  of  readiness  and 
willingness  in  the  deceased  to  perform  his  con- 
tract or  any  default  on  his  part,  the  case  might 
be  diifferent,  but  nothing  of  the  kind  appears.    A 
right  of  action  had  vested  in  him ;   and  his  admi- 
nistrators may  enforce  it. 

Rule  discharged. 


TuRinis  y.  Bvrkirshaw. 

Principal  and  ayyd^lnttrtd—Negligtnce  of  principal. 

Wher^  the  plaintiff  bftd  entrunted  the  deft^ndaot  with  the 
entire  maT>agement  of  hie  aAilrs,  and  yran  occaffiouRlly 
cleiietd  without  any  aeeoanie  being  faniiefaed  by  the 
defendant  or  demanded  by  the  plaintiff,  and  the  defen- 
dant retained  in  hla  own  handi  a  large  sum  which  rhould 
bare  been  paid  onrer  to  the  plalntiff*t  account. 

Tha  court  renued  to  charge  the  defendant  with  Intereet. 
[L.  0.  Chancery,  AprU  M.] 

In  1842  the  plaintiff,  who  was  the  vicar  of 
Qrasby,  and  the  owner  of  much  freehold  property 
in  the  vicinity,  entrusted  the  defendant,  the  son 
of  a  neighbouring  farmer,  with  the  entire  man- 
agement of  this  property.  No  express  agree- 
ment was  made  between  the  parties,  but  the 
plaintiff  reposing  entire  confidence  in  the  defen- 
dant, the  arrangement  between  them  was,   in 

•  The  case  in  the  Exchequer  Chamber,  referred  to  by  his 
lordship,  appean  to  be  Af^pttby  ▼.  Mcjfen,  reported  in  the 
court  below,  14  W.  R.  83d.  1  L  R.  C.  P.  616.  The  caee  In 
the  Exchequer  U  apparently  Clay  v.  Tata,  1  H.  A  N.  73. 
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effect,  that  the  defendant  should  pay  all  moneje 
which  he  receiyed  on  accouDt  of  the  plaintiff 
into  the  plaintiff's  account  at  a  certain  bank. 
The  defendant  had  u^limited  authority  to  draw 
on  this  account,  and  the  cheques  were  always 
drawn  in  his  own  name  **  for  the  Rev.  Charles 
Turner."  The  plaintiff  himself  never  drew  upon 
this  account,  but  applied  to  and  obtained  money 
from  the  defendant  as  he  wanted  it. 

Between  1812  and  1852  accounts  were  ren- 
dered by  the  defendant.  From  1862  to  1857  no 
accounts  were  rendered,  and  no  complaint  ap- 
pears to  haTc  been  made  by  the  plaintiff.  From 
1858  to  1861  accounts  were  rendered.  In  1861 
the  plaintiff*s  father-in-law  discovered  errors  in 
the  defendant's  accounts,  and  an  end  was  put  to 
th^  relation  between  the  plaintiff  and  the  de- 
fendant. 

In  1868  the  plaintiff  filed  his  bill  for  an  ac- 
count, which  account  was  decreed  by  the  Master 
of  the  Rolls,  and  the  Chief  Clerk's  certificate 
showed  that  upwards  of  £4,000  was  in  the  hands 
of  the  defendant,  as  the  plaintiff^s  sgent.  Res- 
pecting a  sum  of  £1,000,  part  of  this  amount, 
the  defendant  alleged  that  until  the  institution 
of  the  suit  he  had  not  been  aware  of  its  having 
been  paid  in  to  bis  private  account ;  he  admitted, 
however,  haviog  had  his  pass-book  in  his  pos- 
session, with  intervals  of  several  months. 

The  case  coming  on  for  further  consideration, 
the  Master  of  the  Rolls  refused  to  charge  the 
defendant  with  interest. 

The  plaintiff  appealed. 

Southgatt,  Q  C  ,  and  Nalder,  for  the  appellant 
Lord  ffardwicke  r,  Vernon,  4^  Ves.  411,  14  Ves. 
604;  Beaumont  r,  BouUbee^  5  Yes.  486,  7  Ves. 
599.  11  Ves.  358;  Lord  Chedworth  v.  JSdwjrdi, 
8  Ves.  46,  are  in  point  In  Lord  Salisbury  v. 
WUkintont  cited  in  the  last  case,  it  is  true  that 
the  defendant  was  not  charged  with  interest,  but 
only  on  the  ground  that  he  had  informed  his 
principal  from  time  to  time  what  moneys  were 
in  his  hands,  and  arranged  with  him  to  retain 
constantly  a  large  balance.  They  also  cited 
Peart6  v.  Oreen,  1  J.  &  W.  185;  Craekelt  T.  Be- 
ihune,  ib.  586;  Motley  r.  Ward,  11  Ves.  581  ; 
3tayor  of  Berwick  v.  Murray,  5  W.  R.  208,  7  D. 
M.  &  G.  497  ;  Attorney- General  v.  Al/ord,  3  W. 
R.  200,  4  D.  M  &  G.  848 ;  and  contended  that 
Bloffff  V.  Johnson,  15  W.R.  626,  was  not  in  point 

Seltryn,  Q.  C,  and  Fiteher,  for  the  respondent. 
The  case  is  merely  this,  that  the  plaintiff  en- 
trusted the  defendant  with  the  entire  manage- 
ment of  his  affaire,  which  involved  the  outlay  of 
large  sums  by  the  defendant  on  his  behalf,  and 
the  defendant,  in  consequence  of  the  yery  friendly 
relation  between  himself  and  the  plaintiff,  did 
not  furnish  regular  accounts.  The  neglect  of 
the  plaintiff  contributed  to  the  confusion  which 
arose,  and  under  such  circumstances  this  court 
does  not,  in  favour  of  a  plaintiff,  charge  a  de- 
fendant with  interest 

LoBO  CHBLMsroBD,  C  [after  stating  the  facts.] 
On  consideration  of  all  the  extraordinary  circum- 
stances of  the  case,  I  think  the  Master  of  the 
Rolls  was  right  in  the  conclusion  at  which  he 
arrived.  During  the  argument.  I  was  disposed 
to  think  that  some  distinction  might  be  drawn 
between  a  sum  of  £1,000  which  was  paid  in  to 
the  defendant's  account,  and  the  other  sums 
with  which  the  defendant  was  charged.  The 
defendant  saya  he  was  not  aware  of  that  sum 


being  paid  into  bis  account,  nntil  the  institution 
of  the  suit,  but  as  he  had  his  pass-book  in  his 
possession,  as  he  admits,  with  intervals  of  several 
months,  he  ought  to  have  discovered  that  tbtt 
sum  which  belonged  to  the  defendant  had  been 
paid  in  to  his  account,  and  he  ought  to  hate 
transferred  it  to  the  plaintiff's  account,  accord- 
ing to  the  regular  course  of  dealing  between 
them.  But  upon  reflection,  T  think  it  was  merely 
like  the  other  sums  of  money,  amouots  wh:ch 
have  been  retained  by  the  defendant,  and  impro- 
perly no  doubt  retained  in  his  hands.  **  Ii  was 
the  duty  of  the  agent"  Sir  Thomas  Plnmer  said 
in  Pearee  v.  Green  [u^i.  mp],  quoting  the  words 
of  the  Lord  Chancellor  in  Lord  Hardwicke  v.  T  er- 
non  [ubi.  »«/».],  "to  be  constantly  ready  in  his 
accounts.*'  But  this  must  mean  that  tlie  agent 
must  be  ready  to  render  his  accounts  when  they 
are  demanded.  If  no  demand  is  made  upon  him, 
it  is  the  simple  case  of  an  agent  retaining  monej 
which  he  ought  to  pay  over,  but  which  be  has 
not  been  required  to  pay ;  and  there  is  no  ca«e 
of  which  I  am  aware,  where  under  such  circnn- 
stances,  without  anything  more,  the  agent  has 
been  made  to  pay  interest.  In  this  case,  the 
agent  was  to  a  certain  extent  the  banker  of  his 
principal — keeping  his  money  and  supplying  bis 
wants  when  demands  were  made  upon  him.  If 
therefore  there  was  no  fraudulent  dealing  on  the 
part  of  the  defendant  it  appears  to  me  that  hs 
ought  not  to  be  made  liable  for  interest.  The 
defendant  seems  to  have  been  a  person  of  very 
little  experience  in  matters  of  account  and  to 
have  been  left  very  much  to  himmlf.  If  I  could 
see  any  wilful  withholding  of  the  aocoants,  or 
any  fraiidulent  falsification  of  them,  I  should  of 
course  consider  that  the  defendant  ought  to  be 
charged  with  interest ;  but  I  see  nothing  in  the 
case  but  a  loose  mode  of  dealing  between  the 
parties — the  plaintiff  Implicitly  confiding  in  the 
defendant,  and  making  him  in  a  certain  sense 
his  banker — allowing  him  to  operate  at  bis  own 
will  and  pleasure  upon  his  account  at  the  bank 
— certainly  leaving  him  in  the  uncontrolled  man- 
agement of  his  affairs,  and  the  defendant  receiv- 
ing and  disbursing  the  plaintiff's  money  to  the 
extent  of  upwards  of  £70,000  according  to  the 
extent  of  the  authority  entrusted  to  him.  Sach 
an  agent  is  undoubtedly  bound  to  account  wheo- 
ever  his  principal  chooses  to  call  upon  him  to 
do  so;  but  he  is  not  liable  to  the  penalty  of 
paying  interest  unless  he  has  improperly  with- 
held accounts  and  refused  to  pay  over  money  in 
his  hands  when  demanded,  or  bas  delivered 
fraudulent  accounts.  The  decree  of  the  Master 
of  the  Rolls  mast  be  affirmed 


COBRESPONDENCE. 

A  quation  under  the  Bankrupt  Law. 
To  TBI  EnrroBB  or  thx  Law  Joubxai^ 
Gbntlexbn,— In  my  letter  to  the  Local 
Courts*  Gazette  for  last  month,  I  drew  the 
attention  of  the  ledhied  Editors  of  that  Jour- 
nal, and  the  legal  public  to  a  question  under 
the  Bankrupt  laws.  I  am  hoping  to  see  your 
comments  on  it,  as  well  as  other  legal  l^bts 
from  the  pens  of  legal  contributors,  in  your 


Jalj,  1867.] 


LOCAL  COURTS'  ft  MUNICIPAL  GAZBTTK. 


[Vol.  Ill— 111 


forthooming  July  number.  The  question  is, 
"  u  a  debt  not  included  in  the  Schedule  o/debte 
attached  to  the  alignment  of  an  ineohenty 
under  the  law,  diecha/rged  hy  hie  certificate 
of  discharge  or  notf^* 

I  contend  that  it  is  not,  and  although  I  can- 
not at  this  time  lay  my  hands  upon  any  ad- 
judgedrase  it  seems  to  me  that  erery  principle 
of  law,  and  common  sense,  is  against  a  con- 
trary construction.  The  real  object  of  the 
Bankrupt  act,  is  to  enable  honest  debtors  to 
get  a  discharge,  upon  giying  up  all  the  pro- 
perty they  have  for  the  hen^t^  and  upon  due 
notice  to  every  creditor  great  and  email. 
Every  creditor  should  have  notice  and  by  our 
insolvent  act,  as  construed,  every  creditor  has 
to  be  once  notified  at  least  To  bar  a  man  of 
his  debt  without  notice  seems  very  unfair* 
Another  object  in  having  every  creditor  put  in 
the  list,  is  that  no  favouritism  may  be  shown 
to  one  more  than  to  another.  If  the  insolvent 
can  leave  out  of  his  list  a  creditor  of  say  $50) 
with  impunity,  so  he  can  leave  out  with  equal 
legality  one  having  a  claim  of  $500.  Suppos- 
ing him  to  have  an  estate  (a  precious  rare 
thing  it  is  true)  that  will  pay  5«.  in  the  £,  then 
a:rtain  preferred  or  included  creditors  are  paid, 
and  excluded  ones  get  nothing.  Tbat  your 
readers  may  know  in  what  places  in  our  in- 
solvent law,  reference  is  made  to  the  necessity 
of  giving  a  full  list  of  creditors  I  mention  the 
following,  viz. ;  Section  2  of  the  act  says  "At 
such  meetings  he  (the  insolvent)  ^^  shall  exhi- 
bit a  statement  showing  the  position  of  his 
aflTairs  and  particularly  a  schedule  (form  B) 
containing  the  names  and  residences  of  all 
his  creditors.'*  See  also  subsection  2  of 
section  2  :  subsection  16  of  section  3  :  sub- 
section 2  of  section  6  :  subsection  6  of  section 
2  :  section  11." 

The  English  Bankrupt  act  has  a  special 
clause  as  to  the  effect  of  the  certificate  of  dis- 
charge, different  firom  ours.  It  says  '^that 
after  the  discharge  the  Bankrupt  shall  not 
be  sued  for  any  deht  provedble  under  the  Bank- 
ruptcy." Our  act  only  excludes  certain  speci- 
fied debts  of  a  trust  nature,  and  I  think  sup- 
poses that  all  debts  have  been  put  in  the 
Schedule  t  A  debt  to  he  proveable  must  be 
one  acknowledged  by  the  debtor  or  at  least 
alluded  to  in  his  list  The  Bankrupt  act 
should  be  construed  liberally  for  creditors 
whose  rights  are  by  it  infringed  on. 

SCARBOBO. 

Toronto,  July  15,  1867. 


[Oar  correspondent  has  evidently  thought 
over  this  subject  carefully.  Is  there  not  some 
case  in  our  own  courts  affecting  the  question  f 
Our  correspondent  will  perhaps  look  this  up. 
— ^Eds.  L.  J.] 


CANADA. 

A     PBOCLAMATIOX. 

For  uniting  the  Provincea  of  Canada,  Nova 
Scotia,  and  New  Brunewich^  into  one  Do- 
minion, under  the  name  of  C  as aj> a. 

Whereas  by  an  Act  of  Parliament,  passed 
on  the  twenty-ninth  day  of  March,  one  thou- 
sand eight  hundred  and  sixty-seven,  in  the 
thirtieth  year  of  Our  reign,  intitutled:  ^*An 
Act  for  the  Union  of  Caniuia,  Nova  Scotia  and 
New  Brunswick,  and  the  Government  thereof 
and  for  purposes  connected  therewith,"  after 
divers  recitals,  it  is  enacted,  "  that  it  shall  be 
lawful  for  the  Queen,  by  and  with  the  advice 
of  Her  Majesty's  Most  Honorable  Privy  Coun- 
cil, to  declare,  b^  Proclamation,  that  on  and 
after  a  day  therem  appointed,  not  being  more 
than  six  months  after  the  passing  of  this  Act, 
the  Provinces  of  Canada,  Nova  Scotia  and  New 
Brunswick  shall  form  and  be  One  Dominion 
under  the  name  of  Canada,  and  on  and  after 
that  day  those  Three  Provinces  shall  form  and 
be  One  Dominion  under  that  name  accord- 
ingly;" and  it  is  thereby  further  enacted, 
*^  that  Such  Persons  shall  be  first  summoned 
to  the  Senate  as  the  Queen  by  warrant,  under 
Her  Mi^esty's  Royal  Sign  Manual,  thinks  fit 
to  approve,  and  their  names  shall  be  inserted 
in  the  Queen's  Proclamation  of  Union ;"  We, 
therefore,  by  and  with  the  advice  of  Our  Privy 
Council,  have  thought  fit  to  issue  this  Our 
Royal  Proclamation,  and  We  do  ordain,  de- 
clare and  command  that  on  and  after  the  first 
day  of  July,  one  thousand  eight  hundred  and 
sixty-seven,  the  Provinces  of  Canada,  Nova 
Scotia  and  New  Brunswick  shall  form  and  be 
One  Dominion  under  the  name  of  Canada : 

And  We  do  further  ordain  and  declare  that 
the  persons  whose  names  are  herein  inserted 
and  set  forth  are  the  povons  of  whom  We 
have  by  Wantmt  under  our  Royal  Sign  Manual 
thought  fit  to  approve  as  the  persons  who  shall 
be  first  summoned  to  the  Senate  of  Canada : 

For  the  Province  of  Ontario, 
John  Hamilton. 
Rodedrick  Matheson. 
John  Ross. 
Samuel  Mills. 
Benjamin  Seymour. 
Walter  Hamilton  Dickson. 
James  Shaw. 

Adam  Johnson  Fercusson  Blair. 
Alexander  Campbell. 
David  Christie. 
James  Cox  Aikins. 
David  Reesor. 
Elijah  Leonard.  ^ 
William  MacMaster. 
Asa  Allworth  Bumham. 
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John  Simpson. 
James  SkeacL 
David  Lewis  Macpherson. 
George  Crawford. 
Dontdd  Macdonald. 
Oliver  Blake. 
Billa  Flint 
Walter  McCrea. 
George  William  Allan. 

For  the  Province  of  Quebec 
James  Leslie. 
Asa  Belknap  Foster. 
Joseph  Noel  Bosse. 
Louis  A.  Oliver. 
Jacques  Olivier  Bureau. 
Charles  Malhiot. 
Louis  Renaud. 
Luc  Letellier,  de  St  Just 
Ulric  Joseph  Tessier. 
John  Hamilton. 
Charles  Cormier. 
Antoine  Juchereau  Duchesnay. 
David  Edward  Price. 
Elzear  H.  J.  Duchesnay. 
Leandre  DumoucheL 
Louis  Lacoste. 
Joseph  F.  Armand. 
Charles  Wilson. 
William  Henry  Chaffers. 
Jean  Baptiste  Gou^vremont. 
James  Ferrier. 

Sir  Narcisse  Fortunat  Belleau,  Knight. 
Thomas  Ryan. 
John  Sewell  Sanhorn. 

For  the  PraviJtce  of  Kova  Scotia, 
Edward  Kenny. 
Jonathan  McCully. 
Thomas  D.  Archibald. 
Robert  B.  Dickey. 
John  H.  Anderson, 
John  Holmes. 
John  W.  Ritchie. 
Benjamin  Wier. 
John  Ijocke. 
Caleb  R.  Bill. 
John  Bourinot 
William  Miller. 

For  the  Province' of  New  Brunswick, 

Amos  Edwin  Botsford. 

Edwin  Baron  Chandler. 

John  Robertson. 

Robert  Leonard  Hazen. 

William  Hunter  Odell. 

David  Wark. 

William  Henry  Steeves. 

William  Todd. 

John  Ferguson. 

Robert  Duncan  Wilmot 

Abner  Reid  McClelan. 

Peter  Mitchell. 
Given  at  our  Court,  at  Windsor  Castle,  this 
twenty-second  day  of  May,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred  and 
sixty-seven,  and  ii¥  the  thirtieth  year  of 
our  reign. 

God  Sate  the  Qubbk. 


CANADA. 

By  His  Excellency  the  Right  Hoaorable 
Chablbs  Stanlbt  yiscoimT  Mokck,  Baron 
Monck,  of  Ballytrammon,  in  the  Countv  of 
Wexford,  in  the  Peerage  of  Ireland,  and 
Baron  Monck,  of  Ballylrammon,  in  the 
County  of  Wexford,  in  the  Peerage  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland,  Governor  General  of  Canada,  &c, 
&C.,  &c 

To  all  whom  these  presents  sh^l  come— 
Greeting  : 

a  proclamation. 

Whereas  Her  Majesty  the  Queen,  bj  Her 
Letters  Patent,  under  the  Seal  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  bearing 
date  at  Westminster,  on  the  first  day  of  June, 
in  the  Thirtieth  year  of  Her  Reign,  hath  been 
graciously  pleased  to  constitate  and  appoint 
me  to  be  Governor  General  of  Canada,  with 
all  and  every  the  powers  and  authorities  in 
the  said  Letters  Patent  contained,  and  which 
belong  to  the  said  office ;  Now  Know  Yc,  and 
I  have  therefore,  with  the  advice  of  the 
Queen^s  Privy  Council  for  Canada,  thought  fit 
to  issue  this  Proclamation  to  make  known, 
and  I  do  hereby  make  known  Her  Majesty's 
said  appointment;  of  all  which  Her  Majest/s 
loving  subjects,  and  all  others  whom  it  maj 
concern,  are  to  take  notice  thereof  and  govern 
themselves  accordingly. 

Given  under  my  Hand  and  Seal  at  Arms, 
at  Ottawa,  this  First  day  of  July, 
in  the  year  of  Our  Lord  one  thousand 
eight  hundred  and  sixty-seven,  nnd  in 
the  thirty-first  year  of  Her  Majesty  s 
reign. 

MOKCK. 

By  Command, 

John  A.  Macdonald. 
-Canada  Oasette^  July  Ut^  1867. 


APPOINTMENTS  TO  OFFICE, 


00B0NEB8. 

LIANDBB  HARTBT,  of  Wfttlbrd,  bqnir^  ILB^  to1» 
an  AsBodat*  Oorour  for  the  OonntT  of  Ltmbton.  (GaaettH 
22Dd  JniM,  1867  ) 

PKTKB  F.  CABSOALLEN,  of  Tkaworth,  Ssqnln.  tn  be 
an  Anocfat*  Ooronttr  for  the  CVmntj  of  LennoK  aad  AddlLf • 
ton.   (OawtUd  22nd  Juna,  1867.) 

OHARUIS  VRANOIB  BULLBlf,  of  WaUington  Equrt. 
Kaqulra^  to  ba  an  AaMdata  Ooron^  for  tha  Ooon^  rf 
HiJton,  In  Uppar  Canada.   (Gamttad  2Mh  Jane,  1867.) 

GEOBOS  LANDBBKIN,  Of  the  TlUagacf  Hanom.b- 
qnire,  ILD.,  to  ba  an  Asodata  Ooronor  for  the  Oonaty  cf 
di^,  in  Upper  Canada.   (Oaaatted  29th  June,  1887.) 

COMMISaiONEBS. 

JAlfBS  BBXUD  BATTEN,  of  Waatmlnater,  Eo^sd, 
Baqolre,  BoUdtor,  to  be  a  Commlailoner  for  taking  affidariti 
In  and  for  the  O^nadlan  Conrti  In  Bn^and.  (Qaartted  lith 
Jane,  1867.) 

NOTABIB& 

NELSON  GOBDON  BIOBLOW,  Eaqatra,  Attorney atUw, 
Ac,  to  be  a  Notarr  Pnblie  for  Upper  Canada.  (Oaaettcd 
29th  Jane,  1867.) 

HENBT  POTTBN»  of  Bmntford,  Baqafera,  Attoraeyat- 
Law,  to  be  a  Notary  Publlo  for  Upper  OuiadA.  (Gaatlted 
29th  Jnne,  1867.) 
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24.  9at.  ...  SL  Barthoitmnm,    DeoUra  ibr  Goontv  ONirt. 
».  SUM...  lOtt  A«*,y  a/fer  lV6.tfjf.  '  ^*^' 

S8.  Wed...  AppMb  from  (^aneory  Onamben. 
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THE    LATE    HON.    SAMUEL    BEALEY 
HARRISON. 

It  is  with  feelings  of  extreme  regret  that 
we  record  the  death,  after  a  comparatively 
short  illness,  of  the  Hon.  Samuel  Bealey  Har- 
rison, Judge  of  the  County  Court  of  the 
County  of  Yoric,  at  his  residence  in  Toronto, 
on  the  23rd  of  July  last,  in  the  sixty-sixth 
year  of  his  age. 

This  erent  which  inflicts  so  severe  a  loss 
not  only  upon  his  immediate  relatives  and 
friends,  but  also  on  the  whole  community,  calls 
for  more  than  a  passing  notice ;  and  though 
his  name  is  so  well  known,  and  his  sterling 
worth  so  well  appreciated,  that  we  can  do 
nothing  to  add  to  his  reputation  or  increase 
the  love  and  respect  of  all  who  knew  him,  we 
may  yet  collect  some  few  particulars  of  a  life 
replete  with  the  gifts  that  make  a  man  useful 
in  his  genera^on,  and  blessed  with  that  kindly 
nature  which  could  not  help  but  win  the  love 
oi  those  who  might  even  try  to  be  his  enemies. 

He  was  the  eldest  son  of  John  Harrison, 
Esq ,  of  Foxley  Grove,  in  Berkshire,  and  was 
born  in  Manchester  on  the  4th  March,  1802. 
At  the  age  of  seventeen,  he  was  admitted  to 
the  Honorable  Society  of  the  Middle  Temple, 
and  after  a  period  of  diligent  study  he  commenc- 
ed his  professional  career  as  a  special  pleader. 
In  this  branch  he  speedily  acquired  a  large  and 
remunerative  business  which  he  conducted 
with  much  ability  for  several  years.  During 
this  time,  he  had  as  his  students,  a  number  of 
young  men  many  of  whom  have  since  risen  to 
the  highest  honors  in  their  profession.  Amongst 
the  best  known  of  these  were,  we  believe.  Lord 
Chief  Justice  Cockburn,  and  the  late  Mr. 
Samuel  Warren.    The  late  Mr.  Esten,  one  of 


the  Vice-Chancellors  of  Upper  Canada,  was 
also  for  a  short  time  one  of  his  pupils. 

Mr.  Harrison  subsequently  gave.up  this  busi- 
ness to  his  brother  Richard,  and  being  on  the 
16th  June,  1882,  called  to  the  bar,  he  left  the 
lucrative  but  somewhat  monotonous  chambers 
of  a  special  pleader  for  the  more  precarious,  but 
more  brilliant  prospects  of  the  bar.  Fortune 
here  also  smiled  upon  him,  and  his  many 
friends  prophesied  that  he  was  on  the  straight 
road  to  high  professional  distinction. 

He  went  the  Home  Circuit,  where  his  breth- 
ren were  Montague  Chambers,  Shoe,  Channell, 
Russell  Gurne^.  Gaselee,  Dowling,  and  others. 

HI  health  and  a  desire  for  change,  however, 
induced  him,  after  a  few  years,  to  come  to  this 
country  and  try  his  fortune  as  a  colonist 
This  he  did  in  the  year  1887,  and  settled 
at  Brontd,  in  the  County  'of  Halton, 
where  he  went  into  milling  and  farming  with 
his  accustomed  eneigy.  But  he  was  not  long 
allowed  the  questionable  pleasures  or  profits 
of  this  retirement,  for  he  was  most  unexpect- 
edly to  himself  in  June  1889,  requested  by 
Sir  George  Arthur,  then  Lieutenant  Governor 
of  Upper  Canada,  to  act  as  his  private 
secretary.  He  filled  this  ofSice  until  Mr.  Charles 
Poulett  Thompson,  afterwards  Lord  Syden- 
ham, who  entertained  a  high  opinion  of  his 
capacity,  appointed  him  Provincial  Secretary 
on  the  10th  February  1841,  at  the  time  of  the 
union  of  the  two  Canadas,  and  three  days  after^ 
wards  he  was  made  a  member  of  the  Exeeu- 
tive  Council 

Mr.  Harrison  was  elected  member  for  Kingf^ 
ton  in  the  first  Parliament  of  United  Canada, 
on  1st  July  1841,  in  the  room  of  Mr.  Mana- 
han,  who  resigned  the  seat  and  was  made  col- 
lector of  customs  at  Toronto.  He  continued 
in  ofiSce  until  his  resignation  on  80th  Septem- 
ber 1848,  on  the  question  of  the  removal  of 
the  seat  of  government  from  Kingston  to 
Montreal. 

In  politics  Mr.  Harrison  was  always  a 
reformer,  but  not  extreme  in  his  views,  which 
he  expressed  with  much  clearness  and  force, 
though  without  attempt  at  oratorical  display ; 
whilst  his  strong  common  sense,  dear  head  and 
business  habits  rendered  his  services  of  great 
value  to  the  government  When  Mr.  Bald- 
win, in  September  1841,  introduced  his  cele- 
brated resolutions  bn  Responsible  Govern- 
ment, Mr.  Harrison  was  selected  by  Lord 
Sydenham  to  move  the  amendments,  which 
though  only  slightly  noMdifyiDg  the  original 
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resolutions,  remain  on  the  Journals  of  the 
House  t^iheUx  icripta  of  Responsible  Qor- 
emment  in  this  country. 

After  his  resignation  of  ofBce  in  September, 
1848,  he  removed  from  Kingston  to  Toronto, 
and  again  commenced  yigoronsly  the  practice 
of  his  profession  in  partnership  with  Mr.  Colley 
Foster,  and  a  flourishing  and  increasing  busi- 
ness was  the  result  of  his  labours. 

Jn  1844  he  again  entered  Parliament  aa 
member  for  Kent  On  the  4th  January  1845, 
he  was  appointed  Judge  of  the  Surrogate 
Court  for.  the  Home  District  in  the  place  of 
Mr.  BUke,  and  on  the  29th  May  1848,  he  was 
jnade  Judge  of  the  District  Court  for  the 
Home  District  on  the  res^nation  of  the  late 
Judge  Bums. 

He  was  called  to  the  Bar  of  Upper  Canada 
in  Michaelmas  Term,  1880,  and  was  made  a 
Queen's  Counsel  on  4th  January  1845,  and 
was  elected  a  Bencher  of  the  Litw  Society. 

Amongst  the  nutuerous  other  public  posi- 
tions held  by  this  lamented  gentleman  was 
that  of  one  (^  die  first  appointed  members  of 
the  Board  of  Education  for  Upper  Gttiada, 
of  which,  in  Februaiy,  1848,  upon  the  deith 
of  Bishop  Power,  he  was  unanimously  chosen 
chairman.  Hib  denrices  in  the  cause  of  publio 
instruction  may1>est  be  expressed  in  a  minute 
^opted  at  a  meeting  of  the  Boax^  'shortly 
itfter  his  decease-^s  follows  :— 
'  "  That  this  Cotuicil  learn  with  the  deepest  re- 
^t  the  decease  of  the  Hon.  Samuel  Bealey 
Harrison,  Q.  C,  Judge  of  the  County  and  Snrro- 
g«te  Oburts  of  the  cOUnty  of  York,  who,  as  mem- 
ber of  Lord  Sydenham's  administration,  and  Sec- 
retary of  the  proyince,  introduced  and  earried 
through  the  legislature,  In  1841,  the  first  general 
school  bill  for  united  Canada,  who  was  a  member 
of  this  council  since  its  first  organization  in  1846, 
and  its  chairman  daring  the  last  nineteen  years, 
and  who  by  his  intelligence  and  enlaiged  yiews, 
and  by  his  interest  in  pnblic  education,  confeored 
great  benefits  upon  the  country  and  contributed 
largely  to  the  efficiency  of  the  proceedings  of  the 
Counsel,  while  by  his  courtesy  and  kindness  he 
added  much  to  the  pleasure  of  its  deliberations." 

Even  during  the  time  dcToted  to  the  en- 
grossing care  of  his  professional  duties,  ^r. 
Harrison  found  time  to  give  to  the  profession 
several  IIeiw  works  which  will  hand  his  name 
down  for  many  years  to  come.  At  an  early 
period  in  his  career  he  published  his  well 
known'  Digest,  one  of  the  most  useAil  books 
ever  written,  and  that  not  only  as  to  the 
matter  of  it,  but  as  to  the  manner  of  arrange- 


ment adopted.  When  he  commenced  it, 
the  making  of  digests  was  8<Hnewhat  of  i 
new  thing,  and  that  he  had  the  art  of  arrange- 
ment Is  evidenced  by  the  fact  that  his  system 
has  been  to  a  great  extent  followed  in  later 
works  of  the  same  nature.  He  edited  a  secood 
edition  in  1887,  in  three  volumes,  oomprisinf 
nearly  three  tiiousand  pages  of  dosdy  printed 
matter.  He  also  published  a  new  edition 
of  Woodfall's  Landlord  and  Tenant,  now  in 
general  use,  largely  altering,  and  in  muxj 
places  adding  to  and  re-writing  the  originsl 
work.  In  1835  he  published,  in  oonnectioD 
with  his  friend  Mr.  Wollaston,  a  volume  of 
reports  of  cases  in  the  King's  Bench  and  Bail 
Court  during  that  year.  In  1888,  in  conjaoc- 
tion  with  Mr.  F.  Edwards,  he  wrote  a  practi- 
cal abridgment  of  tiie  law  of  Km  Priui, 
together  with  the  general  principles  of  law  ap- 
plicable to  the  civU  relation  of  persons  and  the 
subject-matters  of  legal  contention. 

He  entertained  strong  views  as  to  the  pro- 
priety and  feasibility  of  a  code  of  legal  proceed- 
ings, upon  a  plan  similsr  te  one  proposed  by 
Crofton  Uniacke.  With  the  olgect  of  testing 
and  explaining  his  ideas  on  the  sabjeet,  he  com- 
piled in  1825  a  small  but  compact  synopsis 
of  the  law  of  evidence,  intending  eventusllj 
to  bring  his  views  more  prominently  before 
the  public.  We  are  not  aware,  however,  that 
it  ever  went  further  than  diis- 

In  later  days,  in  the  western  suburbs  ^the 
City  of  Toronto,  he  employed  hi&  Idsure  time 
in  the  care  and  management  of  one  of  the 
best  kept  and  most  complete  little  gardens  in 
this  country.  A  walk  through  the  green- 
houses and  grounds  with  th^  pleasant  pro- 
prietor Was  something  to  be  remembered. 

As  a  judge  he  was  respected  by  all — ^the  pro- 
fession having  great  confidence  in  his  ability 
and  impartiality  and  the  knowledge  whidi  he 
possessed  of  the  first  principles  of  law,  and  the 
public  placing  unlimited  ^^eliance  on  his  strong 
common  sense,  keen  perception  of  character 
and  motives,  and  his  intense  hatred  of  any- 
tiling  approaching  to  meanness  or  injustice. 

These  attributes  made  him  eminently  suc- 
cessful in  his  sphere  as  Judge  of  Division 
Courts.  He  had  the  happy^way  of  satisfying 
in  a  great  measure,  both  parties,  or  at  least  of 
convincing  their  better  judgment  that  his 
decisions  were  founded  on  true  prindples  of 
equity,  moulded  to  the  habits,  customs,  and 
necessities  of  the  people  between  whom  be 
was  called  upon  to  adjudicate. 
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nis  courteous  disposition  combined  with 
a  desire  to  lose  nothing  that  could  be  adyanc- 
ed  in  support  of  an  argument  or  either  side^ 
occasionally  led  to  protracted  discussions., 
which  a  man  of  rougher  mould,  or  a  jsdge  less 
open  to  conyiction,  would  not  haye  had  the 
patience  to  attend  to.  He  had  a  great,  some 
said,  a  too  great  contempt  for  ^^case  law,'* 
and  though  he  was  too  good  a  lawyer,  and  too 
well  acquainted  with  his  duties  as  a  jtidge  to 
decide  contrary  to  binding  decisioBS  dted 
before  him,  he  was  neyertheless  bold  and  able 
enough  to  take  a  comprehensiye  yiew  of  the 
general  current  of  authorities  asd  was  so  well 
yersed  in  the  great  leading  principles  of  law, 
combined  with  much  fiiciliiy  of  application, 
that  his  judgments  were  seldom  appealed  Arom. 
But  whateyer  his  imperfections  on  the  bench 
as  to  trifling  matters  may  haye  been,  they  are 
swallowed  up  and  forgotten  in  the  memory 
of  the  numberless  traits  of  character  which 
made  his  presence  on  the  bench  beneficial 
to  the  country  and  pleasant  to  the  pro- 
fession. 

It  is  well  known  to  many  that  conscientious 
scruples  as  to  the  infliction  of  the  death  penalty 
prcyentedliis  accepting  a  seat  on  the  Superior 
Court  Bench.  This  has  been  often  regretted ; 
but  his  sphere  of  usefulness  was  scarcely  less 
in  the  position  which  he  occupied,  than  it 
would  haye  been  on  the  upper  bench ;  whilst, 
so  far  as  he  was  concerned,  the  position  was 
more  independent,  and,  at  least  in  the  matter 
alluded  to,  more  in  accordance  with  the  humane 
instincts  of  his  nature. 

In  priyate  and  social  life  he  was  the  imper- 
sonification  of  kindness  and  courtesy,  and  was 
blessed  with  an  eyen  temper  and  contented 
disposition.  His  yaried  experience  and  literary 
tastes,  assisted  by  a  most  retentiye  memory, 
rendered  his  conyersation  pleasant  and  instruc- 
tiye  And  though  he  expressed  his  opink>nB 
without  resery^  he  did  so* with  great  good 
humour  and  pleasantry.  His  heart  was 
incapable,  apparently,  of  harbouring  an  eyil 
or  eyen  unkind  thought^  he  was  beloyed  by 
all,  and  his  death  was  uniyersally  regretted. 

Mr.  Harrison  married  in  England  when  a 
young  man,  and  subsequently,  after  the  death 
of  his  wilbin  this  country,  he  was  married  to 
the  widow  of  the  late  Col.  Foster,  Assistant 
Adjutant  General.    He  left  no  children. 

At  a  meeting  of  the  Bar  at  Osgoode  Hall 
on  the  25th  July  last^  the  following  resohitioo 
was  passed : — 


"  That  the  Bar  of  the  County  of  York  and 
City  of  Toronto,  desire  to  express  their  extreme 
sorrow  at  the  recent  death  of  the  yery  esteemed 
Judge  of  the  County  Court,  the  late  Hon.  S.  B. 
Harrison,  and  to  record  their  sense  of  the  great 
loss  the  Bar  haye  sustained  in  the  death  of  one 
who  was  at  once  so  impartial  a  Judge  and  np- 
right  a  man." 

"  That  the  members  of  the  Bar  of  the  county 
and  city,  also  desire  to  express  their  heartfelt 
sympathy  with  Mrs.  Harrison  in  the  great  loss 
•he  has  sostahied  In  her  heayy  bereayement." 

The  funeral  was  an  exceedingly  large  one, 
the  Chief  Justice  and  the  rest  of  the  Judges  in 
town  at  the  time,  and  the  members  of  the  bar 
(in  their  robes)  being  present,  together  with  a 
large  number  of  citizens,  all  desirous  of  testify* 
ing  their  respect  to  the  memory  of  the  deceased. 


REGISTRARS  AND  THEIR  DUTIES. 

A  yery  important  decision  on  this  subjeet 
was  giyen  last  term,  by  the  Court  of  Queen's 
Bench,  on  an  application  for  a  mandamus  to 
George  Lount,  Esq.,  Registrar  of  the  County 
of  Simcoe,  to  compel  him  to  endorse  on  an 
instrument,  the  certificate  required  by  the 
Act.  It  appeared  that  a  mortgage  in  duplicate 
was  sent  by  the  attorney  for  the  mortgagee  to 
this  Registrar  to  be  recorded ;  that  after  some 
time  one  of  the  instruments  was  returned, 
with  an  endorsement  upon  it  in  the  following 
words :  **  No.  44822,  purporting  to  be  a  dupli- 
cate hereof,  was  recorded  at  the  County  of 
Simcoe  Registry  Office  on  the  9th  day  of  Jan- 
nary,  inc."  but  not  signed  by  the  Registrar  or 
his  deputy.  This  certificate^  if  K  may  be 
called  such,  being  in  no  respect  a  compliance 
with  the  aot,  the  document  was  of  course  sent 
back  by  the  attorney  to  the  Registrar,  with  a 
request  that  a  proper  certificate  might  be  en- 
dorsed on  the  duplicate  mortgage  of  iU  regis- 
tration— not  that  a  number,  purporting  lo  be 
a  duplicate,  was  recorded.  This  yery  proper 
and  reasonable  request  Mr.  Lount  thought  fit 
to  refuse,  ailing  that  it  was  no  part  of  the 
duty  of  the  Registrar  to  compare  documents, 
but  he  did  think  fit  to  haye  this  meaningless 
endorsation  signed  by  the  Deputy  Registrar. 

The  party  interested,  unwilling  to  submit 
to  this  yiew,  obtained  a  rule  nisi  for  a  man- 
damus to  compel  the  R^strar  to  do  his  duty 
and  giye  the  certificate  the  act  required. 

The  Court  held  the  ground  taken  by  the 
Registrar  4o  be  totally  untenable,  and  declared 
H  to  be  the  duty  of  eyery  registrar  to  compare 
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the  documents  lefl  with  him,  bo  that  he  might 
gaiisly  himself  thereby  that  he  could  properly 
enter  thereon  the  certificate  required  by  law 
—that  the  law  required  him  to  make  himself 
acquainted  with  the  facts  to  which  he  was  to 
certify,  and  that  there  was  nothing  in  the 
act  to  warrant  him  in  making  a  qualified 
certificate. 

Among  the  arguments  used  by  counsel  (or 
rather  a  plea  for  merfcy,  for  it  would  come 
strictly  within  the  latter  term)  it  was  stated, 
that  the  Registrar  was  not  paid  for  comparing 
documents ;  but,  as  was  remarked  by  the  Court, ' 
that  was  not  a  matter  with  which  they  had  any 
thing  to  do,  and  so  long  as  the  law  laid  down 
clearly  the  duty  to  be  done  by  Registrars,  they 
were  bound  to  enforce  the  performance  of 
such  duty.  Considering  that  these  officials 
do  about  the  least  work  for  the  most  money, 
and  have  the  least  to  do  for  nothing,  of  any 
in  the  country,  this  appeal  caused  some  mer- 
riment amongst  the  members  of  the  bar, 
the  Chief  Justice  remarking  that  if  this  Regis- 
trar considered  the  emoluments  of  the  office 
insufficient,  he  had  no  doubt  the  government 
would  have  no  difficulty  in  finding  many  men 
quite  as  competent  to  fill  it,  and  who  would 
do  the  duties  for  the  same  remuneration. 

The  court  were  unanimously  of  opinion, 
notwithstanding  it  was  urged  by  counsel  that 
the  point  was  a  new  one,  that  the  Registrar 
should  be  made  to  pay  the  costs,  saying  that 
the  case  was  so  very  dear  and  the  reasons 
given  by  the  officer  for  not  doing  his  duty  so 
yery  untenable,  and  the  proeeeding  so  "wrong 
headed,"  that  it  was  just  such  a  case  as  re- 
quired the  infliction  of  costs. 

This  is  one  of  tho  many  instances  where 
several  Registrars  that  could  be  mentioned 
(who,  for  some  reasons^hich  other  people  are 
unable  to  discover,  -look  upon  themselves  as 
an  illused  class  and  fall  foul  of  every  body  in 
general,  and  the  profession  in  particular)  hav«, 
taken  upon  themselves  to  put  forced  construc- 
tions upon  the  various  acts  affecting  their 
duties  and  emoluments;  but,  as  was  in  sub- 
stance remarked  by  one  of  the  learned  judges 
in  giving  judgment,  it  is  rather  a  curious  fact 
that  of  the  many  remarkable  constructions 
placed  by  Ragistrars  upon  ^e  ^act,  they 
seem  to  take  great  care  te  oonBtrue  doubtful 
points  in  their  own  /avor. 

Practitioners  and  others  who  have  accepted 
qualified  certificates,  such  as  spoken  of  above, 
would   do  well  in  our  jadgmeot   to  have 


the    proper   certificates    endorsed    without 
delay. 

We  may  have  occasion  to  refer  again  to  the 
subject  of  Registrars*  duties  on  these  and 
other  points. 


EVIDENCE  OF  WIFE  AGAINST  UEB 
HUSBAND. 

We  return  to  this  subject  in  consequence  of 
a  letter  (published  on  page  98  arUe)  from  a 
much  valued  correspondent  We  cannot, 
however,  find  any  argument  which  has  changed 
(and  we  are  always  glad  to  correct  errors  if 
made)  nor  do  we  think  the  evidently  hard  case 
put  by  him,  ought  to  change  our  expressed 
opinion  on  this  subject  The  case  put  bv 
**  Questioner"  is  a  peculiar  one,  and  if  the 
evidence  of  a  wife  is  to  be  received  at  all,  it 
ought  to  be  in  such  a  case  as  he  speaks  of,  and 
though  we  should  prefer  an  adherence  to  the 
general  rule,  we  do  not  undertake  to  say 
positively,  that  it  would  be  illegal  to  admit 
her  testimony.  It  would  be,  under  the  cir- 
cumstances, analogous  to  the  rule  in  Crown 
cases,  where  the  wife  is  admitted  on  a  chaige 
of  violence  against  herself  by  her  husband. 

The  wife  could  not  be  examined Mnder  the 
old  law— does,  then,  the  Evidence  Act  (Cnn, 
Stat  U.  0.  p.  402)  make  any  alteration  in  this 
respect  f  The  clause  touching  upon  this  may 
be  read  shortly,  thus—"  This  act  shall  not 
render  competent  or  permit  any  party  to  a 
suit,  or  the  husband  or  wife  of  such  party,  to 
be  called  on  behalf  of  such  party  ;  but  such 
party  (the  words  husband  or  wife  are  not  used 
it  will  be  observed)  "  may  be  called  by  the 
opposite  party — provided  always  that  the 
wife  of  any  party  shall  not  be  liable  to  be 
examined  as  a  witness  by  the  opposite  party/* 
It  may  be  that  this  latter  proviso  confers  merely 
a  personal  privilege  on  the  wife,  which  she 
may  waive  if  she  chooses ;  but  we  incline  to 
think  that  the  act  does  not  bear  such  a  con- 
^  ^  struction.  Moreover,  upon  the  broad  grounds 
of  public  policy,  to  prevent  discord  and  dis- 
sension between  husband  and  wife,  we  do  not 
think  that  the  evidence  of  the  wife  ought  to  be 
received.         

COMMITTALS  UNDER  PETTY  TRES- 
PASS ACT.     i« 

Since  writing  the  hurried  note  to  the  ques- 
tion of  ^*  a  Justice  of  the  Peace'*  in  our  June 
number,  we  have  more  thoroughly  looked  into 
the  statutes  referred  to  than  we  had  at  that 
moment  an  opportunity  of  doing,  and  we  hav« 


August,  186T.]  LOCAL  COURTS'  &  MUNICIPAL  QAZETTR  [Vol.  III.— 117 


to  come  to  a  romewhat  different  conclusion 
from  that  which  was  then,  though,  as  was 
said  at  the  time,  with  doubt,  intimated. 

The  foundation  for  a  contention  that  $0 
magistrate  has  power  to  commit  a  defendant 
to  prison  after  the  return  of  a  distress  warrant 
under  the  Petty  Trespass  Act,  would  be  under 
sec  62  of  Con.  Stat  C.  cap.  108,  and  one 
would  expect  upon  examining  it  to  find  a 
general  power  given,  but  a  careful  reading 
would  seem  to  shew  that  that  section  contem- 
plates a  provision  in  the  statute  under  tohich 
the  eancietion  U  had  authorising  imprison- 
ment ;  but  upon  turning  back  to  that  we  do 
not  find  such  power  given ;  except  so  far  as  it 
might  be  implied  from  reading  the  two  statutes 
together.  We  do  not,  however,  upon  the 
whole,  think  that  it  would  be  safe  without  a 
more  explicit  enactment,  for  a  magistrate  to 
proceed  by  commitment  under  the  act  re- 
ferred to. 

SELECTIONS. 


PUNISHMENT     OF     CRIMES      OF 
VIOLBNCB. 

The  manner  in  which  the  penalties  for  crimes 
are  meted  out  to  the  guilty,  is  a  matter  of  the 
greatest  social  importance,  inasmuch  as  there 
is  a  possibility  of  every  inc^vidual  being  du'ect- 
]y  or  indirectly  affected  by  the  process.  And 
this  being  so,  it  is  vitally  necessary  that  the 
criminal  classes  should  see  by  example  the 
various  degrees  of  turpitude  which  society 
attaches  to  their  crimes.  They  should  learn, 
if  peace  and  safety  are  to  be  the  portion  of 
honest  men,  the  stern  and  strong  determina- 
tion of  the  law  to  avenge  outrages  against  the 
rights  of  citizens. 

All  writers  of  eminence  rank  these  rights 
as  springing  immediately  or  ultimately  from 
safety  of  life,  limb,  and  property.  These  rights 
Ktand  in  order  as  here  written,  and  such  order 
is  the  result  of  common  sense.  The  protec- 
tion of  life  and  the  soundness  of  limb  are  of 
infinitely  more  importance  than  the  safety  of 
any  material  property,  however  valuable. 

Yet  in  these  days  a  certain  commercial  tinge 
overcolours  almost  everything,  and  assuredly 
docs  so  as  r^ards  the  law.  In  a  former  article 
I  alluded  to  the  instances  of  this  in  the  law  of 
slander,  and  it  will  be  seen  that  the  same  feel- 
ing affects  the  administration,  though  not  the 
spirit,  of  the  criminal  law. 

No  person  who  studies  the  newspapers  will 
have  omitted  to  see  the  enormous  dispropor- 
tion between  sentences  in  various  courts  for 
all  classes  of  crimes.  This  is  the  first  anomaly. 
The  second  is  that  of  the  reprehensible  leniency 
with  which  so  many  offences  against  the  per- 
son are  punished,  and  the  needless,  and  I 


might  say  absurd  severity  with  which  those 
against  property  are  punished. 

This  second  anomaly  flourishes  most  in 
many  magistrates'  courts,  those  of  stipendiary 
and  unpaid  magistracy  equally.  In  a  minor 
degree  we  find  it  at  Quarter  Sessions  and 
sometimes  even  at  the  Assizes. 

The  peculiar  class  of  cases  which  it  is  pro- 
posed to  discuss  in  this  article,  comprises — 1. 
Assaults  generally.  2.  Assaults  on  women. 
8.  Inflicting  grievous  bodily  harm.  4.  Man- 
slaughter. 

1.  Assaults.  That  admirably  drawn  Act — 
one  of  a  series  of  which  may  be  said  O  si  »ie 
omnia  /—the  24  1 26  Via  c.  100,  has  two  sec- 
tions relating  to  assaults.  One  of  these,  the 
42nd,  deals  with  **  common  assaults,**  and  fixes 
the  punishment  at  a  maximum  penalty  of  £6 
or  two  months'  hard  labour.  So  far  the  penalty 
is  severe  enough,  if  properly  administered; 
but  in  too  many  cases  it  is  not  property  ad- 
ministered. Day  after  day  we  read  in  the 
papers  of  brutal  assaults  punished  by  fines. 
Not  even  in  this  case  do  the  punishments  reach 
their  full  extent  of  £6.  **  Forty  shillings  and 
costs"  is  a  favourite  formula,  where  the  sen- 
tence ought  to  be  six  weeks*  hard  labour. 
Indeed,  some  magistrates — town  and  county 
ones* — appear  to  think  two  or  three  pounds 
a  heavy  punishment  for  a  savage  assault,  while 
jthey  adjudicate  constantly  on  petty  larceny 
hy  giving  the  full  sentences  of  imprisonment 
under  the  Criminal  Justice  Act 

It  would  only  encumber  these  pages  to  print 
examples  of  this  erroneous  leniency.  Any 
man  may  pick  out  dozens  of  them  from  the 
last  six  months-old  files  of  newspapers.  It 
seems  incredible  that  the  magisterial  mind 
should  prove  so  callous  to  brutality.  A  per- 
son inoffensively  proceeding  on  his  own 
business  is  perhaps  knocked  down,  shaken, 
agitated,  and  iniured  by  some  drunken  ruffian. 
Too  often,  in  place  of  sharp  and  swift  retribu- 
tion, comes  a  solemn  decision  that  the  offender 
shall  pay  a  sovereign,  or  two  sovereigns,  as  the 
case  may  be.  He  pays  it  and  vanishes,  and 
his  victim  goes  home,  his  nervous  system 

Scattered  perhaps  for  weeks,  to  meditate  on 
e  oomm«rctal  spirit  of  the  administrator  of 
the  law. 

We  say  commercial  spirit  If  this  same 
iuffian  has  picked  a  man's  pocket  of  a  cotton 
handkerchief^  he  need  expect  no  mercy.  At 
least  he  will  be  summarily  imprisoned,  and  he 
has  the  chance  of  indictment,  and  its  corol- 
laries of  possible  conviction  and  heavy  sen- 
tence  as  well.  Yet  in  the  name  of  common, 
sense  and  humanity,  what  proportion  does  his 
drime  bear  to  a  brutal  and  savage  attack  on  a* 
peaceable  man,  either  in  the  spirit  which  dic^ 
tates  or  the  consequences  which  may  accom*' 
pany  it?  Tet  the  law  is  strong  enough,  its 
administrators  weak. 

2.  Assaults  on  women  are  those  which  merit 
and  sometimes  meet  (when  the  right  man  is 

*  SlDctt  tbli  wu  written,  a  man  conTlctod  at  a  dty  police- 
court  of  kooekiag  down  and  b«atinf  a  eaboian  who  nukad 
for  hia  ISira,  and  eommltUng,  aa  the  aldarman  laid,  *%  bratal' 
aMaolt,**  waa  flnad  40a.  and  ooata. 


H8— Vol  nr.j 


LOCAL  COURTS'  A  MUNICIPAL  GAZETTE. 


[Aogust,  1867. 


in  the  right  place)  with  the  heaviest  punish- 
ments. The  4Srd  section  of  the  Act  above 
cited  fixes  a  monetary  maximum  penalty  of 
£20,  or  six  months'  imprisonment  with  hard 
labour  for  this  class  of  cases  if  dealt  with  sum- 
marily. Yet  month  after  month  two  classes 
of  assaults — violent  and  indecent— come  be- 
fore the  various  sessional  and  stipendary 
benches,  and  in  too  many  of  them  the  pecuni- 
ary punishment  is  resorted  to,  and  that  most 
inadequately.  Short  space  has  elapsed  since  a 
ruffian  attacked  and  struck  a  woman  —  a 
respectable  married  woman,  a  perfect  stranger 
to  him — more  than  twenty  times,  at  a  railway 
station,  and  otherwise  roughly  used  her.  Hi  3  , 
punishment  was  a  fine  inflicted  by  a  London 
magistrate.  Also,  a  young  lady  near  Bolton, 
was  brutally  assaulted  and  thrown  down  in  a 
footpath  crossing  some  fields,  while  according 
to  the  report,  her  hair  was  torn  out  and  head 
injured,  and  the  bench  of  magistrates  sentenc- 
ed the  ruffian  to  three  months'  imprisonment 
Many  similar  instances  of  misplaced  lenity 
must  occur  to  every  reader  of  police  reports. 
It  is  unsafe  for  any  girl  to  walk  alone  in  street 
or  lane ;  and  so  it  will  be  till  every  vagabond 
who  waylavs  or  molests  them  is  doomed  to 
six  months^  hard  labour  for  each  offence. 

It  is  the  height  of  absurdity  to  doom  the 
perpetrator  of  small  thefiB  to  long  terms  of 
caroeration,  and  to  allow  the  criminals  whok 
attack  defenceless  women  in  any  shape  to 
escape  with  a  trumpery  fine.  Moreover,  ii 
offers  a  premium  to  well  dressed  scoundrels 
to  follow,  annoy,  and  attack  any  female  who 
may  be  solitary.  And  lastly,  it  teaches  the 
lower  classes  to  imagine,  that  so  long  as  they 
let  stealing  alone,  they  may  assault  and  insult 
with  impunity.  One  special  observation  may 
be  made  on  both  classes  of  assaults,  common 
and  aggravated,  before  we  quit  this  branch  of 
the  subject  It  is  not  considered  by  many 
magistrates  how  many  afler-effects  may  folloff 
assaults.  Even  a  common  attack  on  a  man  of 
business  habits  and  regular  life  throws  him, 
so  to  speak,  or  may  throw  him,  out  of  gear, 
and  affect  his  nerves  for  several  days,  long 
after  his  assailant  has  paid  and  forgotten  th^ 
fina  And  with  respect  to  women,  the  ail- 
ment is  the  same.  Let  our  lenient  justices 
oonsider  their  own  feelings  if  their  wives  or 
daughters  were  indecently  or  brutally  assauh^ 
ed.  Let  thism  consider  the  victims'  outraged 
feelings,  their  terror,  their  nervous  and  hysteri- 
cal tendencies,  their  constant  fear  of  similar 
attacks,  and  the  agitation  and  anger  of  their 
male  relations.  When  a  paltry  fine  punishes 
a  brute  for  attacks  on  defenceless  girls,  doeis 
it  compensate  for  a  thousandth  part  of  the^ 
consequences  ?  Even  a  sentence  of  six  months' 
hard  labour  would  hardly  do  it,  much  less  'a 
paltry  fine. 

And  in  many  cases,  even  where  the  full 
two  months  or  six  months  are  allotted,  the 
c!tse  ought  to  be  sent  for  trial.  A  practice  has 
grown  up  among  magistrates  of  dealing  sum- 
marily with  assaults  that  ought  most  as- 
•uredly  to  be  made  the  subject  of  indictment 


Whether  it  be  from  anxiety  to  save  expense, 
or  whether  it  be  from  any  other  cause  I  can- 
not say,  but  certain  it  is  that  many  cases  are 
adjudicated  on  summarily  that  ought  to  be 
brought  within  the  jurisdiction  of  a  court  im- 
powered  to  inflict  a  heavier  sentenca  From 
whatever  cause  it  may  proceed,  any  adjudica- 
tion by  magistrates  on  a  case  unfit  for  sum- 
mary jurisdiction,  should  be  carefully  discoun- 
tenanced. Most  especially  is  this  rule  to  be 
followed  in  all  cases  of  assaults  on  women ; 
the  case  of  Thompson,  80  L,  J.,  M.  C.  19,  was 
one  wherein  the  Court  of  Exchequer  unani- 
mously decided  that  in  a  case  where  conviction 
for  an  aggravated  assault  had  taken  place  and 
rape  had  been  proved,  the  justices  should  not 
have  summarily  convicted,  but  should  have 
committed  for  trial. 

A  case  of  the  most  astounding  description 
was  reported  in  Feburary  last,  in  some  of  the 
London  papers.  It  was  one  decided  at  the 
Aberystwith  Petty  Sessions.  A  young  woman 
having  been  feloniously  assaulted  by  two  or 
three  men  (proof  whereof^  the  surgeon  gave), 
the  chairman  of  the  bench  calling  the  prisoners 
'*  blackguards  and  cowards,"  sentenced  them 
to  short  terms  (none  over  four  months)  of  im- 
prisonment The  Welch  papers  commented 
indignantly  on  this  case,  and  it  is  impossible 
(so  fkr  as  the  newspapers  may  be  relied  on)  to 
understand  the  decision.  At  the  very  least 
(if  the  evidence  is  correct),  an  indictment  and 
assault  with  intent  Ac.,  should  have  been 
preferrred.  But  beyond  this,  rape,  so  far  as 
one  understands  the  report,  was  proved.  If  so, 
it  was  dealt  with  not  even  the  maximum  for 
an  aggravated  assault  Ko  further  inquiry 
has,  we  believe,  been  made,  and  of  course  our 
remarks  are  simply  based  on  the  accounts  in 
the  local  and  London  papera 

Now,  in  all  these  cases,  no  consideration  of 
expense,  no  regard  for  convenience,  no  undue 
lenity  should  be  allowed  to  prevent  prisoners 
being  committed  to  the  assizes.  Indeed,  it 
is  difficult  to  overrate  the  importance  of  pun- 
ishing crimes  against  defenceless  women  with 
the  utmost  severity.* 

8.  Inflicting  grievous  bodily  harm.  We 
deliberately  assert,  that  cases  often  disposed 
of  by  a  magistrate  under  the  mild  Muhriqu$t 
of  **an  assault,"  are  properly  subjects  for 
indictment  under  the  foregoing  phrase.  Biting 
off  portions  of  the  human  face,  knocking  teeth 
out  snd  breaking  noses,  are  all,  in  our  opinion, 
inflictions  of  grievous  bodily  harm ;  yet  how 
many  cases  of  this  kind  are'  disposed  of  by 
magistrates.  Now,  at  the  outside,  two  or  six 
months'  incarceration  is,  as  we  have  shown, 
all  that  a  magistrate  in  Petty  Sessions  can 
allot  for  the  worse  case  of  this  kind.  By  in- 
dictment, such  cases  are  punUhable  by  two 
years'  hard  labour  or  penal  servitude. 

As  sentences  of  three  months'  and  six 
months,  hard  labour  are  common  enough  for 

*  A  bf  nch  of  rural  maciatratM  UteW  Mnt«D(»d  a  man. 
who  pat  hia  baby  on  a  bl«ilnf(  ftra  to  alz  moottui^  haid 
Ubotir.  lU  WNweharged  acoording  to  h<artlnf  of  raport,  wtth 
**Uifii«tiag  gii^rouf  bodilj  barm." 
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trifling  larceoiea,  any  reader  of  common  judg- 
ment may  imagine  the  effect  The  criminal 
classes  know  £at  for  ill-treating  a  woman, 
beadng  a  man,  or  breaking  his  nicial  appen- 
dages, they  are  not  half  so  likely  to  get  severe 
>uni8hmept  as  for  stealing  bread  and  ooals. 
t  is  almost  impossible,  to  write  with  patience 
on  such  an  idiotic  mal-administration  of  law— 
a  mal-administration  which  protects  primarily 
insensible  property,  secondarily  sensible  and 
sensitiTe  human  frames.  The '  infliction  of 
grieTOUs  bodily  harm  klways  citrries  Conse^ 
quences.  It  may  entail  heavy  medical  expenses, 
loss  of  income,  impaired  heialth,  the  prosperity 
of  a  family,  and  tne  sapping  of  a  life.  ~  There- 
fore, it  is  a  mockery — more  than  that,  is  a 
gross  public  wrong — ^when  any  functionary, 
be  he  judge,  chairman,  or  magistrate,  punishes 
the  brute  who  smashes  flesh  and  bone — ^the 
flesh  and  bone  perhaps  of  the  supporter  of  a 
&mily — lightly  or  weakly.  Long  terms  of 
penal  serritudo — the  sharp^  bitter  slavery  of 
the  convict  stations  and  the  lash — ought  to  be 
the  portion  of  every  man  convicted  of  savage 
attacks,  whidi  mutilate  and  impair  the  frame 
and  constitution.  We  say  the  lash,  and  we 
here  avow  our  conviction,  that  if  by  the  addi- 
tion of  a  few  words  to  the  statute,  the  judges 
were  empowered  to  add  a  maximum  sentence 
of  fifty  lashes  with  a  cat  to  every  person  being 
a  male  convicted  of  assaults  that  mutilated  or 
inflicted  grievous  bodily  ha^,  it  would  have 
the  best  and  happiest  effect 

And  be  it  remembered,  while  the  lash  is 
used  in  the  army  and  navy,  no  one  can  logi- 
cally object  to  it  for  felons.  While  you  punish 
crimes  against  discipline  with  flogging,  there 
is  every  reason  in  fitvour  of  so  punishing 
crimes  against  morality.  What  pity  is  there 
for  the  brutes,  without  s  brute^s  virtues,  who 
attack  women,  who  mash  and  pound  faces  into 
jelly,  who  bite  off  ears,  lips,  and  noses,  who 
put  children  on  fires,  who  cut  open  heads  with 
pewter  measures,  who  kick  their  victims 
savagely  in  the  most  vital  parts,  and  who  beat 
women  to  death^s  door?  Is  any  one  so  really 
an  example  of  *^ maudlin  sentimentality'*  as 
to  have  one  word  to  say  for  malefactors  like 
these  f  Savages  as  they  are,  without  any  of  a 
savages^  redeeming  points,  they  merit  the  only 
punishment  they  understand — the  sting  of  a 
lash.  If  pity  be  evoked,  let  it  be  so  for  the 
inoffensive  people,  maimed,  bleeding,  racked 
with  pain  and  sliced  from  their  daily  occupa- 
tion by  the  attacks  which  merciful  magistrates 
seem  to  consider  far  less  henious  than  paltry 
robberies. 

Even  as  it  stands,  the  law  is  strong  Why 
is  it  that  in  all  cases  where  grievous  bodily 
harm  is  proved  to  have  been  occasioned,  a  long 
term  of  penal  servitude  does, not  fall  to  the 
offender's  lot?  Why  is  it  that  watches  and 
purses  areguarded  more  sternly  than  heads  and 
Umbs  ?  What  in  tiie  name  of  common  reason 
is  their  relative  value  ?  And  when  will  the 
administrators  of  the  law  learn  to  deal  their 
sternest  measure  out  to  the  foes  of  life  and 
Umb,  rather  than  the  foes  of  the  pocket  ? 


4.  Manslaughter.  Making  all  allowance  for 
the  vast  difference  between  murder  and  man- 
slaughter— between  homicides  committed  in 
cold  and  in  hot  blood— there  is  still  a  certain 
amount  of  severity  to  be  shown  towards  any 
one  convicted  of  homicide  under  the  influence 
of  evil  passions.  Now  it  cannot  be  denied  that 
of  late  years,  several  instances  have  occurred 
of  strange  lenity  towards  persons  convicted 
of  this  offence.  Perhaps,  one  of  the  strangest 
instances  (with  all  respect  to  the  learned  judge 
who  tried  the  case)  occurred  at  the  last  gaol 
delivery  for  Maidstone.  A  man  was  convicted 
of  the  manslaughter  of  his  wife.  The  evidence 
proved  that  he  repeatedly  kicked  the  wretched 
woman  (with  threats  and  curses)  till  she  fell  in- 
sensible, and  shortly  died.  A  surgeon  deposed 
that  she  had  apoplectic  tendencies,  and  might 
have  died— or  did  die — from  that  A  sentence 
of  three  months'  imprisonment  was  passed. 
Now,  granting  the  surgeon's  opinion  to  have 
been  correct,  it  is  certam  that  an  assault  was 
proved  in  evidence,  which  was  about  as  aggra- 
vated as  any  could  be.  At  petty  sessions,  the 
perpetrator  would  have  been  liable  to  six 
months'  and  before  a  judge,  to  twelve  months' 
imprisonment  for  an  assault  simply.  And  the 
witnesses  deposed  to  expressions  of  the  con- 
vict, which  conclusively  showed  a  brutal  and 
savage  intention  to  injure.  This  case  was 
commented  on  severely  b^  the  press,  and  .it 
seems  in  our  humble  opinion  an  inexplicable 


'It  is  all  very  well  to  draw  a.nd  preserve  a 
k^n  distinction  between  murder  and  man- 
slaughter; but  in  all  cases  where  any  bad 
blood  is  shown,  there  should  be  a  long  sentence 
of  imprisonment;  I  except  cases  of  defence  and 
gross  provication,  of  course,  but  in  all  others 
there  ought  to  be  a  long  term  of  imprisonment 
Trivial  sentences  are  very  injurious  to  the 
estimation  of  the  law  in  the  eyes  of  people 
generally.  The  object  of  all  the  criminal  sen- 
tences should  be  to  show  that  life,  limb,  and 
property  are  to  be  protected,  but  the  former 
much  before  the  latter.  Discrimination  of  this 
kind,  properly  carried  out  would  be  a  most 
valuable  sociid  improvement  What  then  are 
the  suggestions  to  which  the  foregoing  brief 
remarks  are  prefatory?  They  are  four  in 
number,  and  very  brief,  but  the  working  out 
18  respectfully  recommended  to  the  present 
Home  Secretuy,  for  the  writer  naturally  feels 
ebnfidence  from  the  tried  legal  reforms  which 
have  emanated  from  his  own  p^rty. 

1.  A  circular  from  the  Home  Office  to  every 
bench  of  magistrates,  pointing  out  to  them  the 
punitory  powers  of  imprisonment,  given  by 
the  24  A  25  Yict,  c.  100 ;  and  the  heinousness 
pf  bad  assaults  over  larcenies. 

2.  A  clause  in  such  circular  recommending 
full  terms  of  imprisonment  wherever  slight 
personal  mutilation  has  been  inflicted. 

8.  An  Act  of  one  section  empowering  the 
judges  of  assfze  to  sentence  all  persons  convict- 
ed of  effecting  grievous  bodily  harm,  where 
there  is  permanent  serious  mutilation  certified 
by  a  surgeon,  to  the  penalties  of  the  lash. 
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The  same  power  has  worked  admirably  in 
garotte  robberies. 

4.  A  more  liberal  scale  of  expenses  allowable 
in  conviction  at  quarter  sessions  and  assize. 

It  is  our  earnest  and  sincere  hope  that  the 
gr&ye'and  paramount  subject  so  imperfectlr 
touched  on  in  this  little  paper  may  meet  wlln 
ihe  consideration  of  those  most  learned  in  the 
law.  A  crying  evil  exists — one  attacked  by 
the  press  continually — and  until  official  action 
is  taken  in  the  matter  it  will  not  be  remedied. 
As  the  remedy  implies  safety  and  secirity  for 
all,  and  more  especially  for  women,  the  sooner 
and  more  effectually  it  is  applied,  the  sooner 
will  such  police  reports  as  now  disgrace  our 
country,  cease  to  appear. 

William  Rbade,  jun. 


SIMPLE  CONTRACTS  &  APPAIB8 
OF  EVEBY  DAY  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

Mabtka  ahd  SniTAiiT — Railway  Company, 
Liability  or.— Action  for  assault  and  false  im- 
prioonment 

The  plaintiff  had  taken  a  hone  by  the  defend- 
ants' railway  to  an  agriealtnral  show  at  Salla- 
bnry.  By  the  arrangements  adyertised  by  the 
defendants,  the  plaintiff  was  entitled  to  take  t)^ 
faorse  back  free  of  charge  on  prodnoing  a  certifr- 
cate  that  he  was  ansold.  After  the  show  the 
plaintiff  prodaced  the  proper  oertificate,  and  the 
horse  was  accordinglj  pat  into  a  box  withoal 
any  payment  or  booking,  and  the  plaintiff  having 
taken  a  third-class  ticket  for  himself  traTclIed 
by  the  same  train.  -  On  his  arrival  at  bis  destin- 
ation, Romsey  station,  he  gave  up  his  ticket  and 
the  certificate,  and  was  taking  the  horse  away 
along  the  road  when  the  station-master  sent 
after  him  and  demanded  6s.  lOd.  for  the  carriage 
of  the  horse,  and  pn  the  plaintiff  explaining  the 
circumstances  and  refusing  to  pay,  he  was  de- 
taincd  and  taken  back  to  the  station  by  twe 
policemen  acting  under  the  orders  of  the  station- 
master.  After  he  had  been  detained  half-an-hoar, 
the  station-master  telegraphed  to  Salisbary,  and, 
on  receipt  of  a  telegram  *<  All  right,"  the  plaintiff 
was  allowed  to  proceed. 

The  jury  returned  a  verdict  for  £10 ;  leave 
being  reserved  to  move  to  enter  the  verdict  for 
the  defendants,  on  the  ground  that  the  station^ 
master  had  no  aathority  from  the  defendants  tp 
take  the  plaintiff  into  custody.  ^ 

The  Court  (Blackburn,  Mellor,  and  Shoe,  J  J.) 
made  the  rule  absolute.  A  railway  oompany 
has  power,  under  8  Vict.  e.  20,  68.  lOS,  104,  to 
apprehend  a  person  travelling  on  the  line  without 
having  paid  his  fare,  but  has  power  only  to 
detain  the  goods  themselves  for  non-payment  of 


the  carriage  (s.  97) ;  consequently,  as  the  de- 
fendants themselves  could  not  have  apprehended 
the  plaintiff  (assuming  him  to  have  wrongfully 
token  the  horse  by  the  train  withont  paying), 
there  oonld  be  no  authority  implied  from  them 
to  the  station-master  to  arrest  the  plaintiff  on 
that  assumption,  and  they  could  not  be  made 
liable  for  his  acts ;  and  the  Court  diatioguiahed 
Ooffr.  Oreat  Iforthtm  Railwny  Company,  30 
L.  J.  CL  B.  148 ;  8  E.  &  E.  672,  and  other  eases 
on  this  ground.— PottZ/on  v.  London  and  South 
Western  Railway  Company,  W.  N.  (1867)  210. 


,    WaABAVTY  OS  TBI  SaLI  or  A  CraTTBIi — BRIGHT 

or  Rkmotal. — The  plaintiff  purelifkaed  a  boiler 
of  the  defendant  under  the  following  circum- 
stances:— The  boiler,  which  was  embedded  in 
brickwork,  and  was  so  large  that  it  could  not  be 
got  out  of  the  building  entire,  without  taking 
down  part  of  the  wall  and  ii^nrtng  the  premises* 
but  which  might  be  removed  by  toking  it  to 
pieces,  had  been  seised  and  sold  under  a  distress 
for  poor-rate.  The  defendant  had  purchased  it 
at  the  sale  for  £19,  and  afterwards  sold  it  to  the 
plaintiff  for  £29.  The  plaintiff  was  aware  of 
the  circumstances  under  which  tbe  defendant  had 
bought  the  boiler,  and  after  he  had  purchased  it 
saw  the  boiler,  and  also  had  an  interview  with 
the  auctioneer,  who  sold  it  to  the  defendant, 
and,  having  paid  for  the  boiler,  was  allowed  by 
him  fourteen  days*  time  for  its  remoraL  The 
tenant  of  the  premises,  however,  refused  to 
allow  the  plaintiff  to  take  the  boiler  away. 

The  question  was  whether  there  was  any  evi- 
dence which  ought  to  have  been  submitted  to  the 
jury  of  a  warranty  or  engagement  by  the  drfen- 
dant  that  he  had  a  good  title  to  the  boiler,  and 
that  ne  would  deliver  it  to  the  plaintiff,  or  that 
the  latter  should  be  permitted  to  remove  it 

The  judges  who  heard  the  argument  were 
divided  in  opinion : 

BoTiLL,  C.J.,  and  Mortaoui  SMrre.  J.,  hold- 
ing that,  inasmuch  as  both  parties  were  aware 
of  the  circumstances  under  wh|ch  the  boiler  had 
been  cold,  no  warranty  of  title  conld  be  inferred. 

WiLKies,  J.,  holding  that  ^|^e  defendant  im- 
pliedly warranted  that  be  bad  a  right  to  sell, 
and  that  the  buyer  should  have  a  right  to  remove 
the  boiler. — Baguley  and  another  v.  HawUjft  W. 
N.  (1867)  222. 

PABT5KB8BIP — LIABILITY  Ot  i^^TATU  or  A  Dt- 
0BA8XD     PaRTNBB     rB.)M     FbaUDULKNT    ACT    OF 

ANOTHER  Pabtnbb.— Where  W.,  a  partner  in 
the  firm  of  C.  &  Co.,  solicitors,  in  negotiating  a 
mortgage  falsified  the  abstract  of  title  delivered 
to  the  mortgagees  for  the  purpose  of  conoealiog 
prior   incumbrances,    and    substituted    in   the 


August,  1867.] 


LOCAL  COURTS*  &  MUNICIPAL  GAZETTE. 


LVoL  ni.— 121 


schedule  of  the  draft  of  the  mortgmge  deed  for 
ID  anincambered  farm  the  name  of  a  farm  which 
he  knew  to  be  eneambered. 

Held  on  a  elatm  bj  the  mortgagees  to  proTe 
agaiDst  the  estate  of  one  of  the  other  deceased 
partners  for  any  defieiencj  in  their  secaritj. 

That  the  profits  of  the  transaction  being  for 
the  general  benefit  of  the  firm,  and  that  all  the 
partners  were  liable  for  the  fraud alent  act  of  W. 
Sawyer  t.  Ooodwin,  16  W.  B.  1008. 

High  Triasov— Liabilitt  or  DsriHDAVT  von 

ACTS   OF    00>001ISP1BAOIIS    DOHI    Arm    BIS    AA- 

KKST — STATora  OF  Trvasovs. — The  defendant 
was  indicted  f«f  blgh  treason  with  oTert  acts  of 
letjiog  against  the  Qneen^  and  of  conspiracy  to 
depose  the  Queen.  He  was  proved  to  have  been 
a  member  of  a  treasonable  oonapiracj  having 
these  objects,  and  also  of  a  Directory  or  govern- 
log  body  of  that  conspiracy,  formed  to  bring 
about  a  levying  of  war  against  the  Queen  in 
Ireland.  The  Directory  was  proved  to  have 
been  actively  engaged  during  the  month  of  Feb> 
ruary  in  preparing  for  a  rising  to  take  place  at 
an  early  date  in  Ireland.  The  defendant  was 
arrested  on  the  28rd  February;  a  rising  took 
place  in  Dublin  on  the  5th  March.  There  was 
evidence  that  this  rising  was  the  result  of  the 
iocitement  of  the  Directory. 

Held^  that  evidence  of  the  rising  of  the  6th 
March  was  admissible  against  the  defendant. 

Also,  that  his  responsibility  for  that  rising 
(whatever  it  amounted  to)  was  not  affected  by 
his  arrest,  he  having  made  no  attempt  after  his 
arrest  to  disaffirm  these  acts. 

Also  {dubitant€  Pioor,  G.B.),  that  the  Jury 
were  rightly  told  that  an  overt  act  of  levying 
war  in  the  County  of  Doblin  was  proved  against 
the  defendant  if  they  were  of  opinion  that  the 
events  of  the  6th  March  were  the  result  of  the 
commands  or  incitement  of  the  Directory  of 
which  he  was  a  member. 

Where  an  overt  act  requires  two  witnesses 
under  the  Statute  of  Treasons,  and  the  act  is 
compounded  of  severar  stages  and  circumstances, 
it  is  not  necessary  to  have  two  witnesses  to 
every  stage  and  ewtrj  circumstance  if  the  act  be 
established  by  the  joint  testimony  of  two  or 
more  witnesses.— i7<y.  v.  McCafferty,  16  W.  B. 
1022. 


Railway  CompahT  Liabxlitiis. — A  ferry-boat 
or  other  means  to  cross  a  body  of  water  on  the 
line  of  a  railroad,  whether  in  the  middle  or  at 
the  end  of  the  route,  is  part  of  the  railroad ;  and 
the  company  is  liable  for  neglect  to  carry  a  pas. 
senger  across  this,  as  well  as  any  other  part  o 
the  route. 


It  is  settled  that  a  railroad  company  may  con- 
tract to  carry  passengers  or  freight  beyond  its 
own  route,  and  the  liability  as  a  common  carrier 
continues  through  the  whole  distance  contracted 
ion. '^Wheeler  t.  Ban  FraneUco  and  Alameda 
Railroad  Company,  6  Am.  Law  Reg.  606. 

r  IJPFEB  CANADA  BEFORTS. 


ELECTION  CASE. 

(A^MTlBtf  by  Hmv  CBaisir,  A^.,  BarrUtfr^J^Law  and 
Bq^orttr  in  Praetiee  Cburl  and  ChamUrt.) 

Tbi  QuKiir   rPOH   thi  Rilatiov  or  Amdriw 
Grkoort  Hill  t.  Mosbs  BsTTsr 

Miudeipai  tavt^DiMtMli/loaiiim  ^  eandidaU—Omtraet  with 
corpnration—0ffecl  nf  aojttUtanee  from^  in  tquitg. 

A  ptnon  cannot  be  uld  to  ba  dlaqnalifled  as  a  member  of  a 
>ivnkipal  Oorporatlon  ai  Imtiuk  a  eoDtract,  Ac,  with  It 
if  be  be  plainly  ecqaltted  in  equity  from  each  eontract, 
aod  a  ■eeled  Inatrnment  la  all  tb«(  la  reqaired  to  pertet 
bie  dlncluirga  at  law. 

Tbe  ligbta  of  the  oandldate  mmt  be  lonked  upon  aa  they 
are  In  rabatanoe  and  effoct  at  tbe  tloM  of  tbe  eleeikm. 
[Cbambera,  May  27  tb,  29th.  1M7.] 

This  was  a  quo  warranto  summons. 

It  was  alleged  that  Moses  Beits  had  not  heen 
duly  elected,  and  that  he  unjustly  usurped  the 
office  of  RecTe  in  the  Tillage  of  Wet  land  and 
county  of  Welland,  under  pretence  of  an  election 
held  on  the  26th  of  March.  1867,  because  at  the 
tim^  of  his  election  he  had  a  contract  with  the 
corporation  of  the  county  of  Welland.  as  one  of 
the  bondsmen  or  sureties  of  James  McQiashen, 
treasarer  of  the  county,  not  discharged  or  re- 
leased. 

The  facts  were,  that  Moses  Betts  became  a 
surely  for  McGlashen,  the  county  treasurer  to 
the  county,  on  the  24th  of  July,  1865,  in  the 
sum  of  $2,000 ;  that  he  oiFered  himself  for  elec- 
tion as  reere  of  the  Tillage,  and  was  elected  In 
January  last 

That  bis  election  was  moTcd  against,  and  was 
▼acaied  because  of  his  suretyship  for  the  trea- 
surer with  the  connty. 

That  another  election  was  ordered  to  be  held, 
and  was  held  on  the  26th  of  March,  when  he 
was  again  elected  to  be  recTC. 

That  after  the  aToidance  of  the  first  election, 
and  before  the  holding  of  the  second,  tbe  County 
Council  agreed  to  release  him  from  his  liability 
as  surety,  and  on  tbe  14th  of  March  passed  a 
resomrion  to  the  effect:  **That  Hugh  N.  Rose 
be,  l«d  is  hereby  approTcd  and  accepted  as  se- 
curity for  the  county  treasarer,  in  the  sum  of 
$2000,  in  the  room  and  stead  of  Moses  BetU ; 
and  that  the  clerk  be  directed  to  prepare  and' 
have  executed  the  necessary  bond,  which  shall 
be  subject  to  the  approval  of  the  warden ;  and 
from  the  date  when  such  bond  shall  be  executed 
and  hpproved  and  filed  with  the  county  clerk, 
the  liability  of  Moses  Betts  to  the  county,  under 
his  boAd,  shall  cease  and  determine." 

That  the  bond  of  Hugh  N.  Rose  was  prepared 
and  executed  and  was  approved  by  tbe  warden, 
and  was  filed  with  the  county  clerk  on  the  23rd 
of  March. 

That  Betts  received  69  votes ;  and  the  relator, 
who  is  a  lawyer,  only  16  votes ;  and  ft  was  as- 
sorted  that  many  more  would  have  voted  for 
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Belts  if  they  had  not  looked  upon  hia  election 
as  sure. 

That  Betts  thought  he  was  discharged  from 
his  liabilitj  under  the  bond,  and  that  the  whole 
public  of  the  village  thought  so  to. 

That  the  auditors  of  the  county,  on  the  7th  of 
May  instant,  reported  on  the  accounts  of  the 
treasurer  to  the  81st  of  December  last,  and  found 
them  and  certified  them  to  be  correct;  and  since 
the  issuing  of  the  writ  in  this  matter,  the 
auditors  have  also  reported  on  the  accounts  of 
the  treasurer  up  to  and  InclusiTe  of  the  24th  of 
March  last,  and  haye  found  the  same  and  certi- 
fied them  to  be  correct. 

That  there  was  no  default  from  the  making  of 
the  hood  up  to  the  24th  of  March  last,  for  w^oh 
Bettd  was  liable  to  the  county;  and  that  the 
whole  security,  which  was  all  along  furnished 
by  the  trearurer  to  the  county,  was  to  the  extent 
of  $86^000,  of  which  sum  Mr.  Betts  was  liable 
only  to  the  amount  of  $2000. 

It  was  also  shewn  that  the  bond  was  destroyed 
by  erasure  of  the  signature  and  destruction  of 
the  seal — ^though  when  this  was  done  was  not 
stated. 

Dalton  shewed  cause,  and  contended  Chat  Betts 
had  been  absolutely  discharged  from  all  liability 
to  the  county,  in  equity,  by  what  had  taken  place ; 
and  if,  by  application  there,  Betts  could  compel 
the  county  to  give  him  a  release  under  seal,  so 
as  to  be  available  at  law,  he  was  at  liberty  to 
set  up  his  absolute  right  to  a  discharge  in  answer 
to  this  objection,  which  was  made  for  a  eoUatelral 
purpose,  and  by  a  person  who  was  almost^  if  Jiot 
altogether,  a  stranger  to  the  transaction.     vS 

That  Betts  had  been,  in  fact,  discharged  from 
'*  all  liability  under  his  bond,"  according  to  the 
terms  of  the  resolution ;  and  not  merely  from  all 
liability  from  the  time  of  his  acquittal,  leaving 
bim  yet  liable  for  any  supposed  default  which 
might  be  discovered  against  his  principal  up  to 
that  time  ;  and  that  the  bond,  by  the  removal  of 
the  signature  and  seal,  had  actually  been  de- 
stroyed, which  is  equal  to  a  release. 

RobL  A.  HarrUon^  contra. 

The  disqualification  created  by  statute  is  the 
*<  having  by  himself  or  his  partner  an  intereft  in 
any  contract  with  or  on  behalf  of  the  corpora- 
tion." 

Now,  firstly,  this  person  has  a  contract  in  fact, 
because  it  is  still  undischarged ;  and  we  have 
only  to  deal  with  legal  rights. 

Secondly,  if  the  contract  can  in  one  sense  be 
said  to  be  determined  by  reason  of  the  alleged 
equitable  claims  put  forward  for  that  purpose,  it 
is  quite  clear  he  has  yet  an  interest  in  that  con- 
tract—an interest  to  have  a  legal  acquittftnce 
procured  from  the  corporation  against  it. 

And,  thirdly,  at  the  most  Betts  is  only  entitled 
to  be  discharged  from  liability  from  the  23rd  of 
March  last,  and  he  remains  liable  for 
anything  which  has  happened  upon  it  up  to  that 
time. 

Adam  Wilson,  J. — Assuming  that  a  person 
having  a  contract  with  the  county  is  disqualified 
from  being  elected  a  member  of  council  of  a 
village  within  the  county,  I  am  of  opinion  that 
if  he  be  plainly  acquitted  in  equity  from  his  con- 
tract, and  only  wants  the  ceremonial  of  a  sealed 
instrument  to  perfect  his  discharge  at  law, — he 
cannot  be  said  to  be  a  person  having  a  contract, 
or  an  interest  in  a  contract  with  the  corporation. 


I  make  no  distinction  between  a  contract  and  an 
interest,  for  although  there  is  a  difference  between 
them,  that  difference  does  not  apply  here. 

I  have  no  doubt  that  Betts  could,  in  an  action 
on  the  bond,  plead  ao  equitable  plea  in  discharge 
upon  the  facts  stated — which  are  not  denied ; 
and  if  he  could,  and  should  succeed  upon  it, 
which  he  would,  that  would  certainly  determine 
his  liability  on  that  bond. 

I  think  I  should  look  upon  his  rights  as  they 
are  in  substance  and  effect,  and  as  be  can  make 
and  perfect  them  to  meet  every  requirement  of 
rigid  law  ;  rather  thto  by  the  mere'  imperfect 
form  in  which  they  happened  to  be  at  the  time 
of  his  election. 

I  think,  if  Betts  had  contracted  for  the  pur- 
chase of  land,  or  for  the  grant  of  a  lease  for 
years,  and  had  completed  those  acta  of  part 
performance  which  a  Coortof  Cfa^nceiy  receives 
as  sufficient  for  its  jurisdiction,  in  lieu  of  tbe 
formal  written  contract  required  at  law,  I 
should  'hold  that  he  was  disqualified  from  being 
elected  by  reason  of  such  a  oontract»  though  he 
could  maintain  no  action  upon  it  at  law,  aod 
his  remedy  lie  only  in  equity. 

If,  therefore,  this  disqualification  includes 
such  a  case,  it  should  exclude  tbe  case  of  a 
person  nominally  and  formally  a  oontraeter  at 
law,  but  not  so  in  truth,  and  able  to  be  declared 
not  to  be  so,  even  at  law. 

I  am  also  of  opinion  that  the  facts  show  that 
Betts  was  entirely  discharged  from  all  liability 
upon  his  bond,  and  not  only  from  further 
liability  upon  it  from  and  after  the  23rd  of 
March. 

I  must  discharge  this  proceeding,  with  costs, 
to  be  paid  by  the  relator. 

Summoiu  dUtkargtd, 


COUflTy  COURTS. 


{Eiparitd 6y  Waesih  Torw,  Bag.,  aaerrUkr^Lam ) 
QoRs  Bank  y.  Eaton,  bt  al. 

ertdiUnr—Merpe  r  of  liabilitjf  in  higher  <ecicri<y — h'^futr*- 
mtnU  o/Mvb^c  7,  <(f  Me.  3,  itf /HMfenrf  JUt — SUUd^  «ade 


The  above  named  Andrew  Eaton  and  James 
McWbirter,  miller  and  commission  merchant, 
having  respectively  drawn  and  accepted  bills  of 
exchange,  and  discounted  them  witn  the  Gore 
Bank  to  the  amount  of  $l8,OoO,  the  Bank,  on  the 
SOth  day  of  November,  1866,  took  a  morte^sge 
from  Eaton  to  secure  the  whole  indebtedness. 
On  the  nth  of  March,  1867.  the  Gk>re  Bank  pot 
their  debtors  above  nained  into  iDSolvencv. 
The  fiat  for  the  writ  of  attachment  was  ma^ 
upon  two  affidavits  of  Robert  Park,  Esq.,  manager 
at  Woodstock,  and  two  C4trroborative  affidavits. 
The  manager  stated  in  substance  the  indebtedness, 
reciting  the  several  bills  of  exchange,  and  that  to 
the  best  of  his  knowledge  and  belief,  the  defend- 
ants were  insolvent  within  the  true  intent  and 
meaning  of  the  Insolvent  Ace.  of  18«i4.  and  have 
rendered  themselves  liable  to  have  their  estat^es 
placed  in  compulsory  liquidation,  aod  gives  as 
nis  reason  for  so  believing,  that  the  bills  of  ex- 
change are  all  due  and  unpaid  and  have  been  due 
and  have  remained  unpaid  from  the  times  they 
respectively  matured,  and  that  he  has  frequently 
applied  for  payment  thereof  and  that  he  believer 
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the  defendants  have  not  the  means  or  property 
sufficient  to  pay  the  said  claims  in  full  In  his 
other  affidavit  he  says  that  the  defendants  have 
a  eonsiderahle  oaantitj  of  grain  in  a  warehonse 
in  Woodstock.  That  he  had  good  reason  to  believe 
and  verily  did  believe  that  the  defendants  were 
iounediately  about  to  remove  and  dispose  of  the 
said  ^un  with  intent  and  design  to  defraud  the 
plaintiffift.  The  oorroborative  affidavits  stated 
that  they  were  acquainted  with  the  defendants 
and  were  aware  of  the  indebtedness,  and  that  to 
the  best  of  their  knowledge  and  belief  they  were 
wholly  unable  to  pay  the  amount  of  the  indebted- 
ness, amd  had  not  sufficient  property  or  means  to 
pay  the  same,  and  that  the  defendants  were  insol- 
vent to  the  best  of  th^ir  knowledge  and  belief. 

This  was  an  application  by  petition  presented 
to  the  judge  of  tms  court,  to  set  aside  the  order 
and  irrit  of  attachment  issued  in  this  cause,  upon 
various  grounds  stated  below. 

Beard,  in  support  of  the  petition^  objected, 

lat.  That  the  attachment  was  irrmUriQ  not 
beings  made  returnable  properly.  It  being  made 
returnable  on  a  day  certain,  instead  of  after  the 
expiration  of  ^'v^  days  from  the  service. 

2nd.  That  there  were  no  snffieient  grounds 
stated  in  any  of  the  afidavita  to  warrant  the 
issuing  of  the  attachment,  that  the  facts  and  oir- 
cumstaaces  charging  the  act  of  insolvency  should 
be  positively  stated,  and  not  according  to  belief. 

3rd.  That  the  plaintifls  do  not  show  themselves 
to  be  creditors,  and  that  they  could  not  proceed 
jointly  in  bankruptcy  on  these  bills.  H e  cited  Con. 
Stat.  U.  C.  cap.  42,  sea  28,  contending  that  the 
proceedings  being  in  rwm  and  not  in  penonam, 
they  were  not  authorized  by  this  act. 

4th.  That  there  was  not  any  debt  due,  because 
the  liability  on  the  bills  was  merged  in  the  mort- 
grage  given  by  the  defendant  Eaton,  80th  Nov., 
1866.  He  cited  Price  v.  MwUUm,  )0  C.  B.  678; 
MnlihaoH  v.  Brouae,  1  U.  C.  Q.  B.  272. 

5th.  That  alter  au  adjudication  the  grounds 
cannot  be  shifted,  30  L.  T.  O.  S.  106;  10  Ves. 
236  ;  9  Ves.  207;  10  Yes.  290;  Ex.  Sa.  9  L.  T. 
N.  S.   120. 

6th.  That  the  adjudication  cannot  be  supported 
hecanse  the  debt  has  been  secured  to  plaintiffii  to 
the  full  amount.  Sec.  6,  sub-aec.  5  of  the  Act 
of  1864.  That  the  plaintiffs  are  out  of  court, 
having  full  security.  As  to  the  value  of  the 
security,  he  referrea  to  the  affidavits  filed,  that 
the  plaintiffs  required.it  to  be  insured  to  the 
amount  of  $7,000,  which  showed  the  value  they 
placed  upon  it.  That  our  act  was  part  materia 
with  the  English  Act,  24  and  25  Vic.  cap.  184, 
sec.  97,  sub-sec.  U  ^^^  these  securities,  being 
recent,  repelled  any  presumption  of  fraud  as  to 
the  dealings  of  the  defendants  with  regard  to  the 
rest  of  their  property. 

Ith.  That  the  plaintiffs  cannot  maintain  the 
adjndica^on,  hecanse  they  have  given  time,  and 
that  the  short  form  of  mortgage  g^ven  in  the 
statute  27  and  28  Vic.  cap.  8  i ,  shows  that  time 
was  given,  Tudor's  L.  C.  260 ;  that  the  clause 
ahowine^  that  tha  mortgagee  is  to  have  possession, 
pp.  220,  216,  828  of  the  Act,  shows  that  the 
plaintiffs  did  give  twelve  months  time,  and  the 
proviso  means  that  they  would  g^ve  further  time 
after  the  expiration  of  the  twelve  months. 

8th.  That  the  affidavits  show  that  the  Royal 
Canadian  Bank  was  to  make  certain  advances, 
and  the  affidavit  of  Mr.  Burns,  shows,  that  under 
the  warehouse  receipts,  the  grain  in  store  was 


secured  to  the  Royal  Canadian  Bank  for  advances. 
That  the  sale  was  valid  nnder  the  two  acts  recited 
therein,  and  vested  the  property  in  the  Royal 
Canadian  Bank,  and  showed  there  was  no  fraud. 
As-  to  what  is  an  act  of  bankruptcy,  he  cited 
I%mi  V,  Smith,  1  Hil.  A  C.  849;  WkUman  v. 
Claridge,  9  L.  T.  N.  S.  461 ;  Exp,  Colmaere  v. 
Colmacre,  18  L.  T.  N.  S.  621 ;  BuckHston  v.  Cook, 
6  Coll.  A  B.  297 ;  Farrell  v.  JUynoldM,  11  C.  B. 
N.  S.  709.  That  the  sale  was  not  a  sale  of  all  the 
property,  bnt  of  part,  and  not  to  secure  an  ante- 
cedent aebt,  but  to  secure  advances. 

Ball,  and  with  him,  BichardMm,  contra, 
contended  that  under  the  amended  act,  the  judge 
may  name  a  day  for  the  return  of  the  attachment, 
but  if  the  return  day  was  wrong,  he  asked  to 
amend,  as  in  i?«  OufM8,  8  U.  C.  L.  J.  N.  8.  22  ; 
that  the  form  "  F."  only  requires  the  party  to 
swear  to  his  belief,  as  to  the  facts  and  circum- 
stances, and  that  having  complied  with  the 
requirements  of  the  act  in  this  respect,  the  affi- 
davits were  sufficient ;  that  the  defendants  had  an 
interest  in  the  grain  which  might  be  attached ; 
that  the  statute  22  Vic.  642,  shews  that  the 
defendants  were  jointly  liable  on  the  bills,  and 
the  affidavits  showed  tnat  they  were  partners  as 
to  the  grain.  (Mr.  Ball  put  in  two  bills  of  sale, 
one  tnade  by  McWhirter  to  White  for  |260.  and 
one  by  Eaton  to  T.  J.  Clark  for  .9600,  to  which 
Mr.  Beard  objected,  on  the  ground  that  they  did 
not  relate  to  any  question  in  if  sue.  Mr.  Ball 
cited  In  re  Ulbun,  12  L.  T.  N.  8.  209;  Graham 
V.  Ch<q>man,  12  C.  B.  85.)  That  as  to  the  merger 
the  hank  had  the  right,  under  25  Vic.  cap.  416, 
to  take  additional  security  for  the  payment  of 
thmr  bills,  without  loosing  their  remedy  on  the 
bills ;  that  the  grain  did  not  become  the  property 
of  che  Royal  Canadian  Bank,  till  the  debt  becomes 
due;  that  the  warehousemen  were  the  parties 
removing  the  grain;  that  the  receipts  were  not 
indorsed  as  meant  by  the  statute ;  that  the  stuff 
must  be  in  store,  and  that  the  bank  cannot  take 
security  on  property  not  in  e$ae,    8ee  schedule  H. 

McQuBkN,  Co.  J.— I  do  not  see  that  the  petitioners 
have  been  in  any  way  prejudiced  by  tne  attach- 
ment being  made  returnable  on  the  22nd  March, 
a  daf  4>ertain  instead  of  after  the  expiring  of  five 
days  from  the  service  thereof,  as  the  Amendment 
Act  29  Vic.  cap.  1 8,  sec.  8,  provides,  as  it  appears 
from  the  date  of  the  service  thereof  on  the  peti- 
tioners. They  have  had  the  advantage  of  having 
the  period  for  presenting  their  petition  extended, 
by  the  irreg^arity.  The  irregularity  may  now 
be  amended,  and  the  plaintiffs  are  at  liberty  to 
amend  if  they  think  proper  to  do  so.  Be  Owens, 
8  U*  C.  L.  J.  N.  S.  22. 

Th^  adjudication,  if  the  Jiat  for  the  4ittachment 
may  be  termed  such,  is  not,  1  am  inclined  to  think, 
founded  on  sufficient  materials  to  support  it.  The 
7th  sob-sec.  of  sec.  8,  is,  that  in  case  any  creditor 
by  affidavit  (form  F.)  shews  to  the  satisfaction 
of  the  judge  that  he  is  a  creditor  of  the  insolvent 
for  a  sum  of  not  less  than  $200,  and  also  shews 
by  the  affidavit  of  two  credible  persons,  such 
facts  and  circumstances  as  satisfy  such  judge  that 
the  debtor  is  an  insolvent  within  the  meaning  of 
this  Act,  and  that  his  estate  has  become  subject 
to  compulsory  liquidation,  such  judge  may  order 
thu  issue  of  a  wnt  of  attachment,  Ac.  Sec.  8  and 
its  sub-sec,  and  sub-sec.  2  and  8  of  sec.  8,  point 
out  the  different  cases  in  which  a  debtor  shall  ha 
deemed  insolvent  and  his  estate  shall  become  sub- 
ject to  compulsory  liquidation. 
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Belts  if  they  had  not  looked  upon  his  election 
as  sure. 

That  Betts  thought  he  was  discharged  from 
his  li ability  under  the  bond,  and  that  the  whole 
public  of  the  Tillage  thought  so  to. 

That  the  auditors  of  the  county,  on  the  7th  of 
May  instant,  reported  on  the  accounts  of  the 
treasurer  to  the  81st  of  December  last,  and  found 
them  and  certified  them  to  be  correct;  and  since 
the  issuiDg  of  the  writ  in  this  matter,  the 
auditors  have  also  reported  on  the  accounts,  of 
the  treasurer  up  to  and  InclnsiTe  of  the  24th  of 
March  last,  and  haye  found  the  same  and  certi- 
fied them  to  be  correct. 

That  there  was  no  default  from  the  making  of 
the  bond  up  to  the  24th  of  March  last,  for  wl^ich 
Bctt^  was  liable  to  the  county;  and  that  the 
whole  security,  which  was  all  along  furnished 
by  the  trearurer  to  the  county,  was  to  the  extent 
of  $86^000,  of  which  sum  Mr.  Betta  was  liabl' 
only  to  the  amount  of  $2000. 

It  was  also  shewn  that  the  bond  was  destro. 
by  erasure  of  the  signature  and  destructi'V^ 
the  seal — ^though  when  this  was  done  w         <^  ^ 
stated.  [^^*    J  . 

Dalum  shewed  cause,  and  contended  /•    ;  *  ^ '.  . 
had  been  absolutely  discharged  from  , ;  ^    \',  ^ 
to  the  county,  in  equity,  by  what  had       ' '       * 
and  if,'  by  application  there,  Bettr ; ; '"  .  i' 
the  county  to  give  him  a  release ,   l^t* 
as  to  be  available  at  law,  he   '^    '  * '  ^m. 

set  up  his  absolute  right  to  a  d^ .  ^ »  ^ems  to 

to  this  objection,  which  was  ,^  t  ^f  another 

purpose,  and  by  a  person  r  ^  .^^  belqi^-  in- 

altogether,  a  stranger  to  '•  aicy  relied  i^on, 

That  Betts  had  been,^  '  sustained,  and  the 

<*  all  liability  under  hS.  ^rseded.  I  cite  as  an- 
terms  of  the  resolutir'  ^j,'/,»  re  OHUapit,  a  bank- 
liability  from  the  t»  i]  Jn  rt  Bose,  a  bankrupt, 
bim  yet  liable  for  r-^^'the  authorities  quoted  by 
might  be  discoTP    y^"* 

that  time  ;  aW  ^  ^  j^^^  ^^^^  ^^^  ^^.^  ^  ^ 
the  signaturr  .-.^^-flS^udication  and  the  writ  of 
stroyed,  wh' '„j;  Vj^^,^^  ^f  them  are,  I  am  con- 
'*'    ^ffry  formidable.     Entertaining 


I  make  no  distinction  betwof^ 
interut,  for  although  ther^ 
them,  that  difference  dQi^  | 
I  have  no  doubt  thftt  0  ^ 
on  the  bond,  plead  1^  t,  ^^ 
upon  the  facts  8t»  4  %.  ^-^ 
and  if  he  coul4  |||^Pf-^ 
which  he  wonl^  '4  f  j  -^^^  ^  ^ 
his  liability  a*  jl  ^  X^  fe  i 
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noo^.  A  ,^  ':  ffry  lormiaaoie.  entertaining 
The  d'  i'^i*  endeavoured  to  express,  as  to 
havir  V^ '  ^  defendants  to  have  this  ACfiach- 
ly  c  /"^Jj^,  I  need  not  I  think  allude  to  all  of 
^  -^  gorged,  but  there  are  some  of  them 
^^  V  iMii^icular  observation,  on  account  of 
if  '^l^t  interests  involved  in  this  case.  The 
Sk^JV^  besides  dispotingany  act  of  insolvency 
^"^  hy  them,  impeach  the  validity  of  the 
.^#»  <*•*"  ^'^  several  grounds,  and  some  of 
>^^»«nds  are  entitled  to  the  most  attentive 

'^f^  tibjeotlon  that  the  plaintifts  canndt  maintain 
.^#uit— 1st.  Because  the  defendants  liability  on 
i  ^ills  of  exchange  was  mergea  m  the  mortgage 
IJ;^  by  the  defendant  Eaton  siOth  November, 
^j^,  reciting  these  bills,  2nd.  Because  the  pro- 
^>»  In  the  mortgage,  with  a  covenant  for  payment, 
^xionds  the  time  of  payment  of  these  bills.    »rd. 
|t(H3iiuse   the    plaintiflfe    are    creditors    holding 
^uri^  nod  are  only  entitled  to  prove  on  the 
estate  for  the  difference  between  the  value  of  the 
Becurity  and  the  amount  of  their  claim, — ^seems  to 
iDO  to  be  unanswered.     Undoubtedly  the  plaintiffs 
in  their  corporate  capacity  may  take  mortgages 
on  real  and  personal  estate  by  way  of  farther  or 
additional  security  for  debte  contracted  to  the 
bank  in  the  course  of  its  dealings,  but  the  enact- 
ments conferring  upon    banks  such  privileges. 


r  1  '     ■  .  3StiOt« 

i  >   ,'        ."  jok Ih.: 

#  i  :  .    "  -  .a  C.  B.  57?, 

^i^B.  272.  govern 
AAule,  J.,  after  remark- 
..ase  before  the  court,  sajs. 
;       -  -  clear  that  a  man  cannot  hare 

-'venant  and  by  assumpsit,  for  the 
cUe  two  are  wholly  incooapatible  and 
co-exist  If  the  promue  was  made  before 
covenant,  the  latter  must  prevaiL  Hu  UUefh 
.ion  of  the  parties  hot  nothing  to  do  wUk  AaL  I 
entirely  agree  with  the  <Kcium  of  Park,  B..  in  the 
case  of  the  Norfolk  Railway  Oo.  v,  McXamim. 
when  he  says,  if  the  bond  or  covenant  had  b^ea 
for  the  identical  debt,  the  plea  would  have  been 
a  good  answer  without  the  additional  alle^tioa 
that  the  instrument  was  griven  in  sati^ctioo." 
The  policy  of  the  law  is  Uiat  there  shall  not  be 
two  subsisting  remedies,  one  upon  the  covenant 
and  another  upon  the  simple  contract,  by  the 
same  person  against  the  same  person  fo*r  the 
same  demand.  And  in  the  latter  case,  Kobinsoo, 
C.  J.,  in  delivering  the  judgment  of  the  ooart^ 
says,  "  If  B.  on  the  11th  of  November  had  made 
a  note  to  M.  for  the  sum  due  him,  payable  on  the 
14th  February,  and  had  afterwards  given  him  4 
mortgage  for  the  same  debt,  with  a  covenant  to 
pay  the  money  on  the  4th  of  March,  it  is  clear 
that  the  debt  due  on  the  simple  contract  would 
be  merged  in  the  higher  security,  and  there  would 
no  longer  remain  a  remedy  to  Bl  on  the  not«. 
But  I  see  no  substantial  difference  between  that 
case  and  the  present." 

And  I  may  now  remark  that  I  can  see  no  sub- 
stantial difference  between  the  caae  just  cited  and 
the  present.  Then,  again,  I  think  the  plaintiffs 
are  seeking  too  much.  .They,  being  creditors 
holding  security,  could  oply,  according  to  the 
rules  of  law  in  England  and  which  should  pre- 
vail here,  proceed  and  rank  on  the  estate  for  the 
difference  betwet*n  the  value  of  the  security  and 
the  amount  of  the  claim. 

What  that  difference  would  be,  would  be  rather 
difficult  to  determine  upon  the  contradictory 
statements  contained  in  the  affidavits  as  to  the 
value  of  the  property.  I  may  very  possibly 
be  wrong  in  the  conclusions  I  have  come  to, 
and  if  so  I  shall  only  be  too  glad  to  be  corrected 
by  an  appeal  to  a  superior  court 

As  I  do  not  know  what  has  been  done  since 
the  writ  of  attachment  was  issued  that  may  effect 
this  property,  the  order  will  be  to  set  aside  the 
fiat  and  the  writ  of  attachment,  see  SmaUoun  v. 
Oliver,  8  Jurist  606. 
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«  .uree  mills, 

uumbers  1,  2, 

..ill  of  the  plaintiff. 

.0.  8  a  stream  of  »ome 

ver.     Above  the  town  the 

.o  be  n  clear  aod  rapid  stream, 

.«  mills  its  flow  became  slnggisb, 

ud  and  weeds  in  it  increased.     The 

width,  ezolnsive  of  the  mill-ponds,  was 

^t  fifteen  feet,  and  depth  three  or  four  feet 

"•middle  of  the  stream. 

J.  I  .*^^*'*»*8«  ^ork»  of  which   the   plaintiff 

wmpiaiiied  coobi^ted  of  a  main  pipe  or  sewer 

;.h  I    '°^  from  the  town  near  and  almost  pa- 

«ne  10  the  ooorse  of  the  river  to  some  tanks  a 

_^^'t  diBUnce  above   mill    No.  2,  whence  the 

."age  maiter  passed  through  filters  composed 

"Stones  and  charcoal  into  the  river. 

J  ,  ®  P'»>»it>ff  complained  of  the  naisance  in 

^y,  i86;j,  bjr  a  letter  to  the  defendant,  and  re- 

''JH  an  answer  to  the  effect  that  the  board 

je  liiaking  considerable  alterations  in  the  filter 

Unlfi  ^^^  °"^^*"'  "^^^^^^  ^**«"  completed,  they 

b/n   ^°^^^  obviate  all  ground  of  complaint. 

«  alleged  in  bis  bill  \bat,  relying  on  such  re- 

jlj^jenitttion,  he  made  no  further  complaint  until 

,     cii,  1866.   Some  correspondence  then  ensued 

J*»»eep  the  plwntiff'a  solicitor  and  the  defen. 

Dt  with  reference  to  a  plan  then  contemplated 

f  irrigating  certaia   meadows   adjoining   the 

J.  ®'  ^^^^  the  sewage,  instead  of  discharging  it 

J^fectly  into  the  river,  but  the  plaintiff  was  the 

wner  of  acme  and  occupier  ot  others  of  these 

">«a<iow8,  and  refused  to  consent,  and  for  this 

rwEon,  and  oti  account  of  the  low  leTel  of  the 

meadows,  the  plan  was  given  up.     The  bill  was 

fiN  on  the  6th  June,  1866. 

Tbe  plaintiffs  case  was,  that  before  the  con- 
"fyciion  of  the  drainage  works  in  1862.  the 
^wer  of  the  ri?er  dpwA»  to  his  mill  was  perfectly 
P««,  ind  abounded  with  fish,  especially  trout ; 
n?ti '^*"  antil  then  used  not  only  for  watering 
**"le,  but  for  drinking,  washing,  and  other  do- 
»eatic  purposes;  that  the  weeds  growing  in  the 

!o?H  '*'*  '1**°  *"^  •'■^  ^  **"*'  *"^  ^^^^  ^^^ 
»«5  ?***y  without  causing  any  offensive  smell ; 
ua  tbtt  the  mud  deposited  in  the  channel  of  the 


stream  and  mill-pond  was  not  offensive ;  that  the 
sewers  made  In  the  year  1862  diverted  much  of 
the  rain  and  spring  water  which  would  have 
found  its  way  into  the  river  in  a  pure  state ; 
that  soon  after  the  construction  of  the  works  the 
river  became  so  foul  by  reason  of  the  sewage 
poured  into  it,  that  a  peculiar  fungus  and  scum 
floated  upon  it ;  that  the  numbers  of  the  fish  had 
been  greatly  reduced,  the  trout  had  almost  en- 
tirely dipRppeared.  the  character  of  the  weede 
had  phanged.  the  channel  being  nearly  choked 
by  masses  of  the  anaeharis  or  American  weed, 
which  was  very  diiScult  to  cut,  and  when  cut 
gave  off  a  most  offeneive  gaseous  vapour,  so  that 
it  was  very  difficult  to  induce  any  labourers  to 
ndertake  the  work  of  dcahing  the  stream ;  and 
*  Xhi  health  of  the  piniiitiff  and  his  family 
'^een  seriously  affected,  and  that  tbey  were 
*r  able  to  drink  or  use  the  water  even  for 
attle. 

J  defendant's  answer  was  in  substance  to 
.d  effect  tbat^tbe  river  had  always  within  the 
memory  of  persons  living  been  polluted  by 
drains  and  refuse  from  the  bouses  in  Alton,  and 
in  particular  from  the  paper-mill  No.  1.  and  been 
quite  unfit  for  drinking,  brewing,  or  cooking ; 
that  in  1 840  a  large  brick  sewer  was  construct^], 
and  a  quantity  of  filth  thereby  discharged  into 
the  King's  mill-pond,  and  that  actions  having 
been  brought  in  1860  by  the  owners  and  occu- 
piers uf  mill  No.  1  on  account  of  the  nuisance, 
the  board  was  constituted  for  the  purpose  of  ef- 
fectually draining  the  town ;  that  in  consequence 
of  the  ^9  of  chloride  of  lime,  and  other  chemi- 
cals, at  the  paper-mill  No.  1,  and  the  sheep- 
washing-and  poaching,  the  fish  had  diminished 
in  numbers  seme  years  previous  to  1862.  The 
defendant  admitted  that  some  subsoil  and  perco- 
lating water  might  be  ^  intercepted  by  the  main 
sewer,  but  believed  that  below  the  outfall  the 
river  was  fuller  than  before.  After  the  plaintifl^a 
complaint,  and  in  August,  1868,  the  board  made 
some  considerable  improvements  in  the  filter- 
tanks,  and  believed  that  they  were  satisfactory, 
the  effect  being  that  all  solid  matter  was  arrest- 
ed, and  the  liquid  passed  into  the  river  almost 
colooriaas  tnd  inodorous.  The  discharge  of  the 
sewage  might  have  had  a  trifling  effect  on  the 
weeds,  but  not  a  material  one.  That  the  vici- 
nity of  the  plaintiff's  house  and  premises  were 
affected  in  som^ degree  by  the  works  of  the  board 
was  admitted,  but  the  injury  was  denied  to  be 
excessive,  and  the  oeottpiers  of  mills  2  and  8, 
the  effect  on  which  must  have  been  far  greater, 
had  not  complained,  nor  bad  the  rente  of  those 
mills  (held  on  yearly  tenancies)  been  raised. 
The  board  had  abandaned  their  scheme  of  irri- 
gation, and  in  June,  1865,  by  the  advice  of  the 
Local  Government.  Act  Office  in  London,  called 
in  the  assistance  of  Mr.  Lawson.  C.  E  He  re- 
commended another  pipe  for  the  sewnge.  and 
that  the  subsoil  water  passing  through  the  exi^t- 
ing  pipe  should  be  used  t«>  work  a  turbine  for 
pumping  up  thesewHge  to  a  higher  lf*v(*l.  whci>c«« 
it  might  t>e  applio«l  for  purpo^iei*  of  irrigmiiMi. 
This  plan  was  not  atlopied.  the  wattr  power 
being  oonsidered  in^-uffi'-ient.  and  pevcriil  oth^r 
plans  were  const^lervd  awI  rejected.  The  board 
claimed  to  havu  c«>n«nlted  the  int^tv^tH  of  the 
inhabitants  of  Alton,  and  that  the  H«*werAge 
works  had  been  and  were  nckuowiciigt^l  to  bo 
very  beneficial. 
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There  was  a  eonflict  of  eTidenoe  both  as  to  the 
former  and  existing  ooDdition  of  the  Wej,  the 
oecapiers  of  mills  Nos.  2  and  3  (to  whom  bow- 
ever  the  discharge  of  the  sewage  water  appeared 
to  be  sometimes  an  adTantage,  when  the  river 
above  the  outfall  was  dry)  supported  the  defen- 
dant's case.  Drs.  Lethebj  and  Frankland  gave 
evidence  for  the  defendant,  and  there  was  no 
scientific  evidence  for  the  plaintiff,  whose  case 
rested  mainlj  on  the  evidence  of  himself  and  his 
servants.  Weeds  had  for  sOme  years  been  allow- 
ed to  accumulate  in  the  plaintiff's  pond,  and  the 
scientific  as  well  as  local  witnesses  attributed 
any  offensive  smell  from  the  river  in  summer  to 
this  cause.  The  cause  came  on  for  hearing  on 
the  20th  February,  but  as  it  appeared  that  some 
operations  were  going  on  which  would  consider- 
ably abate  the  nuisance*  if  any  then  existed,  and 
that  much  had  been  done  since  the  evidence  was 
closed,  it  was  on  the  suggestion  of  his  Honour 
agreed  that  a  reference  should  be  made  to  Mr. 
Baxalgette,  to  report  on  the  present  state  of  the 
drainage  works  and  of  the  river,  and  whether 
the  latter  was  in  such  a  condttion  as  to  be  a 
nuisance  to  the  plaintiff,  and  if  so  to  advise  what 
should  be  done,  and  that  the  cause  should  sund 
over  for  that  purpose.  Mr.  Baxalgatte  accord- 
ingly made  his  report,  the  substance  of  which 
wivs,  that  at  the  time  of  his  visit  (in  March),  no 
part  of  the  river  could  be  termed  offensive  so  Us 
to  create  a  nuisance,  but  that  he  was  informed 
that  in  summer,  when  there  was  little  water  in 
the  stream,  apd  the  weeds  and  slime  rising  to 
the  surface  accumulated  at  the  mill  heads^  they 
were  very  offensive  The  quantity  of  sewage 
entering  the  tanks  was  estimated  at  from  80,090 
to  125,000  gallons  per  diem.  The  sewage  was 
so  much  purified  before  its  discharge  into  the 
rivpr  that  it  ceuld  not  be  said  to  create  a 
nuisance,  but,  as  the  filters  were  apt  to  become 
clogged,  he  recommended  that  to  prevent  its  be- 
coming injurious  hereafter,  it  should  be  utilised 
by  way  of  irrigation  on  the  lands  near  to  the 
outfall,  for  which  purpose  it  might  be  pumped 
up  to  a  higher  level  by  a  small  steam  engine. 
Some  bottles  filled  with  water  taken  by  him  from 
the  outfall  were  produced,  and  it  appeared  to  be 
clear  and  pure. 

Baify,  Q.  C.,  Fearton,  J.,  Q.  C,  and  Stevtm, 
for  the  plaintiff.  The  nuisance  might  be  less  at 
certain  periods -of  the  year  and  in  some  condi- 
tions of  the  atmosphere  than  in  others,  but  if 
there  was  any  nuisance  the  plaintiff  had  the 
right  to  an  ixg unction :  Attorney  Oeneralf.  Coun- 
eil  of  the  Borough  of  Birmingham,  4  K.  ft  J.  686, 
6  W.  R.  811;  Catorr,Lewieham  Board  of  Works, 

13  W.  R.  254.  Referring  to  Mr.  Bualgetto's 
reports,  there  is  at  any  rate  a  prospective  nui- 
sance :  Ooldemid  v.  TSinbridj^e  Welle  Oommietionere, 

14  W.R.  562.  The  delay  was  material  only  when 
the  application  was  interlocutory:  Johneon  v. 
Wyatt,  2  D.  J.  &  8.  18.  12  W.  R.  284.  They 
also  referred  to  Attorney  General  y,  Richmond,  14 
W.  R.  686. 

Osborne,  Q.  0.,  and  Jaeon  Smith  (for  SUrrage), 
insisted  thut  there  was  no  nuisance  except  that 
caused  by  the  plaintiff's  neglect  in  cleaning  his 
pond.  The  court  would  not  interfere  on  the 
ground  of  anticipated  nuisance :  Attorney  General 
V.  M'yor  of  Kingtton'On- Thames,  18  W,  R.  889. 
In  the  cases  in  which  injunctions  bad  been 
granted  there  had  been  no  filtering  and  deodor- 
ising wor  :s  as  there  were  here. 


Baity,  in  reply,  relied  on  the  admission  In  the 
answer  of  there  being  some  nuisance,  which  gave 
the  plaintiff  a  right  to  an  injunction  ;  and,  if  the 
nuisance  were  not  abated,  sneb  injunction  would 
do  the  defendant's  board  no  harm. 

Mauvs.y.C,  said  that  the  principles  involved 
in  this  case  were  well  settled ;  that  however  de- 
sirable public  improvements  might  be,  if  tod 
could  not  effect  them  without  interfering  with 
private  rights,  private  rights  mast  prevail,  a!sd 
those  who  desired  snch  improvements  mast  ^ect 
them  as  best  they  could  ;  but  that,  on  the  other 
hand,  if  there  was  any  great  and  important 
public  object  to  be  effected,  snch  as  the  draionfe 
of  a  town,  one  of  the  diffioolties  and  increasing 
difficulties  of  the  present  age,  snoh  obyeets  should 
not  be  wholly  overlooked,  and  the  court  ought 
not  to  put  any  difficulty  in  Ibe  way  of  effeetlng 
such  object  if  it  could  be  avoided.  As  to  tbe 
case  before  him,  he  was  satisfied  that  the  sewage 
poured  in  by  the  sewer  constructed  in  1840  va 
of  a  most  offensive  character,  and  that  it  waf  a 
gross  exaggeration  to  say  that  before  ]8'>2  tb« 
stream  below  the  town  was  a  perfectly  part 
stream,  the  water  of  which  was  fit  for  driokio^ 
and  domestic  purposes,  and  that  aoeb  a  misstate- 
ment by  the  plaintiff,  and  the  circamatai»ce  that 
against  a  most  important  public  work  being  c^ir- 
ried  out  he  stood  alone  in  his  opposition.  ««re 
not  to  be  disregarded.  Every  fact  suted  by  his 
with  regard  to  the  injuries  he  susuined  vo* 
contradicted  by  witnesses  who,  if  he  did  savtain 
those  injuries,  must  in  the  nature  of  things  sus- 
tain still  greater  injuries.  In  answer  to  the 
suggestion  of  the  plaintiff's  oonneel  that  there 
were  other  means  of  draining  the  town,  as  that 
recommended  by  Mr.  BazaTgette,  no  evidence 
had  been  brought  to  show  that  the  Board  conid 
acquire  tbe  land  necessary  for  that  purpose,  and 
when  they  had  previously  sought  to  do  so,  the 
plaintiff  had  stood  in  their  way.  It  had  been 
pressed  upon  him  that  it  was  a  mere  questioo 
whether  there  was  a  nuisance  or  not ;  that  if 
there  was,  heiras  bound  to  interfere,  and  not  t« 
regard  the  extent  of  the  nuisance.  H^  had, 
however,  always  understood  it  to  be  the  doetriot 
of  the  court  that  in  all  these  matters  you  most 
have  some  regard  to  the  balance  of  inconve- 
nience, and  if  the  extent  of  inconrenicnoe  sus- 
tained by  the  plaintiff  was  of  a  trifling  natare, 
such  as  might  be  readily  compensated  for  is 
money,  you  could  not  and  ought  not  to  tnterf^ere 
with  the  rights  of  others  in  a  matter  of  so  much 
imporUnce  as  the  drainage  of  a  not  inconsider- 
able  town. 

His  Honour  then  referred  to  the  deeistoa  in 
Ooldemid  r.  7Sinbridg$  WtUe  Improvement  Oea- 
mieeionere,  in  which  case  he  considered  the  in- 
junction to  have  been  granted  because  they  were 
causing  an  unmistakable  nuisanee  by  poaring 
refuse  into  a  stream  which  they  had  no  occasion 
to  use  for  that  purpose,  or  which  they  oonld 
have  used  in  such  a  manner  as  to  produce  no 
material  effect,  and  after,  reading  a  portion  of 
the  judgment  of  Lord  JosCloe  Turner  in  that 
case,  continued : —Now,  in  an  analogous  ea«e. 
for  it  is  an  analogous  case,  the  interference  with 
ancient  lights,  we  have  the  rule  laid  down  bj 
Lord  Eldon  in  the  case  of  Attorney  Oener^  v. 
Nichol,  and  since,  after  some  fluctuation  of  opi- 
nion, established,  that  you  are  not  to  interfere 
with  the  operations  of  the  defendant  onless  joa 
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can  ebow  that  the/  afTeot  the  enjoyment  of  the 
plBintiflTB  property  to  each  an  extent  that  the 
damnges  at  law  will  be  an  insoffioient  compensa- 
tion. Upon  the  same  principle  the  court  will 
not  interfere  in  these  mattera  of  public  workp, 
nnleas  it  can  be  shewn  that  there  is  snch  an 
extensiTe  nuisance  as  materially^  to  interfere 
with  the  enjoyment  of  health  or  the  Talue  of 
the  property.  His  Honour. then  referred  to  the 
eTideno^,  and  said  that  upon  the  weight  of  evi- 
dence he  was  oompeiled  to  come  to  the  conclu- 
sion that  there  was  not  such  an  extent  of 
nuisance  or  iqjorjr  to  the  plaintiff  as  would  Jus- 
tify the  interference  of  the  court  There  was 
also  strong  concurrent  testimony  that  the  nui- 
sance, so  far  as  it  existed,  was  due  to  the  g^ss 
neglect  of  the  plaintiff  in  the  cleanliness  of  his 
property,  an<iftt  the  suit  of  snch  a  plaintiff,  who 
had  made  a  most  exaggerated  statement  of  his 
injury,  he  could  not  prevent  by  injunction  such 
an  important  work  as  that  of  the  defendant's 
board.  The  scientific  eridence  must,  he  admitted, 
be  receiTed  with  caution ;  but  here  it  was  all  on 
one  side,  and  showed  that  there  is  less  impurity 
in  the  water  flowing  by  the  plaintiff's  mill  than 
io  that  taken  from  the  Thames  above  Teddington 
Lock.  He  considered  that  Mr.  Baxalgette's  re- 
port corresponded  with  the  weight  of  evidence 
in  the  ease,  and  that  without  disregarding  the 
principle  laid  down  in  Attortuy  Oeneral  v.  Th§ 
Council  of  the  Borough  of  Birmingham,  where 
there  was  a  material  private  injury,  he  should, 
unless  such  were  the  case,  refuse  to  grant  an 
injunction  which  would  have  the  effect  of  fetter- 
ing the  most  important  operation  of  cleansing  a 
town  and.  removing  the  sewage,  done  merely  for 
the  purpose  of  producing  public  health  and  as 
conducive  to  publie  convenience.  The  bill  must 
be  dismissed,  but  having  regard  to  all  the  facts 
and  the  admissions  in  the  answer, .  that  there 
was  then  Some  injury  produced  by  the  works, 
and  the  strength  of  authorities  on  the  subject, 
there  was  not  a  total  want  of  justification  for 
filing  the  bill,  and  the  dismissal  must  be  without 
costs. 


COBBESFOITDEirCE. 

Li$U  of  Voten  at  Parliamentary  Election*, 
To  TBB  EnrroRS  or  the  Local  Coubts'  Gazstti. 

Gbntlsxek, — I  would  like  to  ascertain  your 
opioion  as  to  the  following  question  upon  the 
Act  relating  to  Parliamentarj  Elections : — 

The  flret  section  of  Chap.  VL  of  the  Con. 
Stats.  Canada,  names  certain  persons  as  those 
'*  who  shall  not  vote  at  elections  ;*'  ih^  fourth 
section,  those  "  who  may  vote  at  elections  *' 
(this  was  amended  as  to  the  amount  of  qualifi- 
cation, last  jear);  and,  finally,  the  eixth 
section  says  the  Clerk  is  to  make  out  a  list  of 
persons  "  who  are  entitled  to  vote." 

Now,  what  1  wish  to  know  is,  am  I  right 
in  leaving  off  the  list  the  names  of  those 
persons  who  are  on  the  Assessment  Roll,  and 
named  in  the ^ri(  section  just  referred  to. 


Tour  views  on  the  above  points  will  confer 
a  favour  on  myself  as  well  as  others. 
1  am,  &c', 

Town  Clerk. 

[Strictly  speaking,  perhaps  the  Clerk 
should  only  put  upon  the  list  the  names  of 
pmons  "  entitled  to  vote,"  and  therefore  not 
include  names  of  persons  who  come  under  the 
disqualifying  clause.  But  the  question  im- 
mediately arises,  how  is  he  to  know  who  are, 
ant^who  are  not  disqualified?  And  even  if  he 
could  ascertain  this  without  fear  of  a  mistake, 
might  not  circumstances,  such  for  example  as 
a  judge  or  custom  officer  giving  up  his  office 
before  the  election,  entitle  such  person,  if  other- 
wise qualified,  to  vote  ?  and  if  such  course  were 
adopted  in  making  the  list,  the  name  of  such 
penson  would  not  appear.  But,  however  this 
may  be,  the  practice  is,  so  fiur  as  we  know,  and 
as  in  Toronto,  for  the  Clerk  not  to  take  upon 
himself  the  responsibility  of  deciding  what 
names  are  to  be  left  off  the  list ;  and  this 
would  seem  upon  the  whole,  though  the  sub- 
ject is  not  free  from  doubt^  to  be  the  safer 
course. — Eds.  L.  C.  O.] 


The  Question  of  DiviHon  Court  Costs, 

To  THE   EpiTOBS  or  THE  LoCAL  CoURTS'  GaZSTTS. 

Gkxtlemen, — ^The  communicated  article  in 
your  July  number,  on  the  subject  of  **  Divi* 
sion  Court  Costs,"  suggests  a  question  of 
serious  importance.  I  allude  more  particu- 
larly to  the  following  paragraph  ; — 

..t'«As  the  business  begins  to  fall  off  in  these 
Courts  very  perceptibly  everywhere,  many 
officers  appear  to  exert  every  possible  inge- 
nuity to  charge  what  they  legally  can,  and 
some,  it  is  feared,  go  beyond  the  law." 

Here  ate  clearly,  and  forcibly  shewn,  in  a 
few  words,  some  of  the  results  of  what  is 
now  pretty  fireely  admitted  to  be  a  defect  in 
out  Division  Court  system,  viz.,  inadequate 
remuneration  to  the  officers  of  these  courts. 

When  the  tariff  of  fees  was  passed,  and 
for  some  years  afterwards,  the  business  of 
these  courts  was  such  as  to  afford  a  living, 
more  or  less  comfortable,  to  many  of  these 
ofilsors,  notwithstanding  the  insufficiency  of 
the  tariff.  Indeed,  if  report  is  to  be  credited, 
some  of  them  had,  firom  this  source,  incomes 
scarcely  inferior  to  those  of  the  Superior 
Court  Judges.  This  is  now  entirely  changed. 
The  business  has  decreased  by  degrees  until 
it  is  now  only  a  very  small  proportion  of  what 
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it  has  been.  In  some  courts,  within  mj  own 
knowledge,  there  is  scarcely  one-eighth  of  the 
business  now  done  that  there  once  was-  A 
clerk,  grown  grey  in  the  service,  well  fitted  in 
all  respects  for  his  office,  and  who  has  bad 
nearly  a  thousand  suits  in  a  year,  returns 
$56  as  his  last  half-year's  income.  Another, 
who  has  had  four  hundred  suits  in  a  single 
court,  returns  a  little  over  $100.  These  may 
be  exceptional  cases ;  but  I  think  it  is  within 
the  mark  to  assume  that,  throughout  the 
Western  section  of  the  Province,  the  business 
of  these  courts  has  been  at  least  four  times  as 
great  as  at  present. 

It  is  not  necessary  to  discuss  the  reason  fbr 
this  change.  We  must  accept  it  as  we  find  it; 
and  with  it  the  stubborn  and  important  &ct, 
that  the  tariff  of  fees,  which  once  gave  some, 
thing  like  a  reasonable  allowance  to  clerks  and 
bailiffs,  does  so  no  longer  The  paragraph 
quoted  shows  some  of  the  results.  Many  of 
these  officers  have  no  other  means 
of  subsistence.  To  eke  out  a  living  for  them- 
selves and  their  familiss,  they  are  obliged  to 
"exert  every  possible  ingenuity  to*  charge 
what  they  legally  can ;"  and  from  this  it  is 
only  one  step,  under  the  strong  temptation,  to 
**  go  beyond  the  law." 

Another  serious  result  is  the  difficulty,  when 
vacancies  occur,  in  getting  suitable  persons  to 
accept,  and  attend  to^  these  offices.  Except 
in  cities  and  large  towns,  scarcely  any  person 
will  now  take  either  of  the  offices,  and  attend 
to  that  alone,  or  give  it  his  undivided  or  even 
his  best  attention.  Nearly  every  applicant 
has  already  some  business  or  occupation  taking 
up  a  good  part  of  his  time,  and  wishes  the 
office  merely  to  fill  up  spare  time,  or  thinks 
that  the  fees  would  be  an  acceptable  addition 
to  his  income,  and  that  these  duties  would 
not  interfere  much,  if  at  all,  with  his  other 
affairs  In  such  cases,  the  proper  perform- 
ance of  these  duties  is  too  apt  to  be  considered 
a  mere  secondary  matter — the  business  of  the 
courts  carelessly  attended  to  or  neglected,  the 
interests  of  suitors  prejudiced,  and  the  courts 
themselves  brought  into  disrepute. 

We  have,  then,  the  tendency  on  the  one 
hand  towards  an  undue  forcing  of  the  busi- 
ness, soliciting  of  suits,  multiplying  proceed- 
ings unnecessarily,  and  stretching  the  tariff  to 
or  beyond  its  utmost  limits,  by  those  who 
must  make  a  living  out  of  the  office  ^  and  on 
the  other  hand,  an  indifferent  attention  to,  or 
utter  neglect  of,  the  duties  of  the  office,  by 


those  who  take  it  merely  as  a  make-weight  to 
their  ordinary  business. 

I  do  not  wish  to  be  understood  as  making  a 
charge  of  extortion  or  neglect  against  these 
officers  as  a  body,  or  any  of  them  individually, 
— I  only  wish  to  point  out  the  ineveitable  ten- 
dencies of  the  present  position  of  affiurs  with 
the  view  of  calling  public  attention  to  the 
necessity  for  a  remedy. 

What  this  remedy  should  be,  is  the  ques- 
tion suggested  by  the  article  referred  to.  The 
reply,  in  general  terms,  would  be  to  pay  these 
officers  better ;  but  a  difficulty  arises  in  shew- 
ing how  this  is  to  be  done.  In  my  opinion, 
given  very  diffidently  however,  the  most 
feasible  method  would  be  to  remodel  the 
tariff  by  giving  higher  fees  on  several  items, 
and,  more  especially,  allowing  fees  for  many 
services  which  clerks  and  bailifl^  have  now  to 
perform  for  nothing,  and  which  they  may 
justly  feel  to  be  a  hardship.  Other  methods 
have  been  suggested,  such  as  paying  these 
officers  by  salary,  funding  the  fees,  and  making 
up  the  deficiency  from  Municipal  or  Provin- 
cial sources,  or  increasing  the  emoluments  by 
diminishing  the  number  of  the  courts. 

I  shall  at  present  offer  no  argument  for  or 
against  any  particular  course,  in  the  hope  that 
you,  or  some  of  your  correspondents  of  greater 
ability  and  experience  than  myself,  may  dis- 
cuss the  question  thoroughly  and  practically, 
with  a  view  to  bring  about  a  remedy  by  legis- 
lative interference. 

NOVICK. 

APPOIITTMENTS  TO  OFFICE. 


OLBRK  or  THB  OBOWN  IN  OEANGKRT. 
SDWARD  J08BPH  LANOBVIN,  Ssquin,  to  be  Cteft  of 
thia  Crown  In  ObanoMry,  in  and  for  tb*  nwntnlon  of  Ouad& 
(QuettMlJnly  18, 1807.) 

OORONKBS. 

JOHN  DaYSNPORT  ANDREWS,  df  Little  Britoo,  £•• 

nlra,  M.D.,  to  be  an  Anoeiate  Oofxmor  for  tbe  Goontj  of 

Yiotorla,  in  tbe  PrOTrnoe  of  Ontarla    (OsMtted  Jaly  IS, 

1807.) 


TO  COBBESPONDEITTS. 


**  Ah  old  SUBfCEaoL"— Wtt  eannot  undertake  to  antver 
yonr  qoeflUoo  In  tbe  pieeent  position  of  tbe  ceee,  even  if  «• 
•bonld  otberwiie  be  inclined  to  do  so.  We  bare  no  doubt 
tbe  learned  Judge  of  tbe  County  Obort  will  give  due  attentloa 
to  tbe  matter. 

'•Town  Cuu,**  *'Notxoi»'' under  Coirwpoodenoe.  '*A 
JunoB  Of  TBI  PsAoef  **T.  A,  AaAm;**  **CL  D.,"  crowded 
out— wlU  q)pear  next  montb. 
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MUNICIPAL  GAZETTE. 

SEFTEMBEB,  1867. 

THE  MARRIAGE  LAWS. 

There  is  a  case  now  standing  for  judgment 
in  the  Court  of  Chancery,  which  discloses  the 
necessity  for  a  thorough  revision  and  amend- 
ment of  our  Marriage  Laws. 

An  action  for  alimony  was  brought  by  the 
wife  against  the  husband,  on  the  ground  of 
desertion,  and  the  defence  set  up  was  that  the 
alleged  marriage  of  the  parties  was  celebrated 
by  the  Roman  Catholic  Bishop  of  Toronto, 
without  the  publication  of  banns  or  the  pro- 
curement of  a  license  from  the  Governor,  under 
the  statute,  and  that  such  marriage  was  cele- 
brated privately  in  the  Bishop^s  house,  without 
any  witness  being  present,  and  after  canonical 
hours.  The  aid  of  the  English  statute,  known 
as  Lord  Hardwicke's  Act,  was  also  invoked, 
whereby  it  is  provided  that  marriages  celebrated 
without  banns  or  license,  shall  be  deemed  clan- 
destine, and  shall  be  null  and  void  to  all 
intents  and  purposes  wJiatsoover. 

The  plaintiff  sought  to  avoid  this  defence 
by  setting  up  that  these  acts  did  not  apply  to 
Roman  Catholics  (both  parUes  being  such  in 
this  case,  and  resident  within  the  diocese  of 
the  Bishop  who  officiated  at  the  marriage 
ceremony) ;  that  marriage  was  accounted  a 
sacrament  by  the  Roman  Church,  and  as  such, 
being  a  part  of  their  religion,  it  was  preserved 
to  them  intact  by  the  stipulations  made  upon 
the  capilulation  of  Canada,  and  that  it  was 
open  to  that  church  to  regulate  the  celebra- 
tion of  marriage  by  their  own  ecclesiastical 
rules  —  and  at  all  events,  if  the  aforesaid 
statutes  did  apply,  then  the  marriage  was 
at  most  only  irregular,  but  not  null  and  void. 


It  is  evident  that  here  are  very  important 
questions  as  to  the  privileges  of  our  Roman 
Catholic  fellow  subjects,* and  as  to  the  status 
of  many  of  those  who  are  not  Roman  Catholics, 
upon  which  no  shadow  of  doubt  should  be 
allowed  any  longer  to  rest  It  should  be  one 
of  the  first  objects  of  the  Confederate  Parlia- 
ment, to  declare  the  law  authoritatively  upon 
these  points.  On  the  one  hand,  privileges 
are  claimed  for  the  Roman  Catholics  which 
exceed  those  granted  to  any  other  religious 
body  ;  on  the  other  hand,  if  they  are  on  the 
same  footing  as  other  churches,  it  would 
appear  that  a  deviation  from  the  requirements 
of  Lord  Hardwicke's  Act,  operating  as  a  total 
annulment  of  the  marriage  tie,  would  produce 
consequences,  especially  as  to  the  issue  of 
such  marriages,  frightful  to  contemplate. 

As  regards  the  marringe  in  question,  the 
matters  presented  for  adjudication  are,  as  the 
Chancellor  remarked,  whether  the  marriage  of 
Roman  Catholics  by  their  own  Bishop  is  regu- 
lated by  our  statute,  or  by  the  French  law 
applicable  to  the  subject  which  obtained  at 
the  time  of  the  cession  of  Canada,  or  whether, 
exempt  from  both,  the  Roman  Catholics  are 
in  this  respect  a  law  unto  themselves. 

It  is  our  object,  in  a  few  papers,  to  discuss 
some  of  the  points  which  present  themselves 
in  this  case,  in  order  that  the  necessity  for 
legislative  interference  may  be  the  more  mani- 
fest, and  that  the  best  mode  of  applying  a 
remedy  may  be  elicited. 

And,  first,  there  would  seem  to  be  but  little 
doubt  that  Lord  Hardwicke's  Act  is  in  force 
in  Upper  Canada.  Under  English  law,  mar- 
riage is  a  civil  contract,  involving  civil  rights 
and  liabilities,  and  the  v^  first  act  of  the 
Local  Legislature  of  Upper  Canada,  when 
called  into  existence,  was  to  pass  an  act  adopt- 
ing English  law  in  regard  to  "all  matters  of 
controversy  relative  to  property  and  civil 
righur  P.  S.  82  Geo.  IIL  cap.  1,  sec.  8. 
See  Con.  Stats.  U.  C.  cap.  9,  sec.  1.  The 
marriage  law,  then  in  force  in  England,  and  by 
such  act  introduced  into  Upper  Canada,  was 
26  Geo.  II.  cap.  88  (Lord  Hardwicke's  Act). 
This  position  appears  to  have  been  at  first 
doubted  by  the  late  Chief  Justice  Robinson,  in 
Reg.  V.  Seeker,  14  U.  C.  Q.  B.  604,  and  Reg.  v. 
Bell,  15  U.  C.  Q.  B.  290  ;  but  subsequently  he 
announces  the  deliberate  opinion  of  the  court 
in  Reg.  v.  Rohlin,  21  U.  C.  Q.  B.  352,  in  the 
following  language : — 

"  We  consider  that  oar  adoption  of  82  Geo.  III. 
cap.  I,  of  the  law  of  England    *    •    •  included 
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the  law  generally  which  related  to  marriage. 
The  statute  26  Geo.  U.  cap.  S3,  being  in  force  in 
England  when  our  statute  82  Geo.  III.  cap.  1  was 
passed,  was  adopted  as  well  as  other  statutes,  so 
far  as  it  consisted  with  our  ciyil  institutions,  being 
part  of  the  law  of  England  at  that  timerdatinffio 
civil  rights :  that  is,  to  the  civil  rights  which  an 
inhabitant  of  Upper  Canada  may  claim  as  a 
husband  or  wife,  or  as  lawM  issue  of  a  marriage 
alleged  to  have  been  solemnixed  in  Upper  Canada. 

"  The  Legislature  of  Upper  Canada  have  so 
regarded  this  matter,  as  appears  by  the  statute 
88  Geo.  III.  cap.  6,  sees.  1, 8  and  6;  88  Geo.  III. 
cap.  4,  sec.  4;  and  11  Geo.  IV.  cap.  86,  in  which 
they  have  recognized  the  English  Marriage  Act^ 
in  effect  though  not  in  express  terms,  as  having 
the  force  of  law' here  in  a  general  sense,  and  con- 
trolling the  manner  in  which  marriage  is  to  be 
solemnized. 

"We  find  nothing  in  the  ordinances  of  the 
Governor  and  Council  of  the  province  of  Quebec 
nor  anything  in  the  British  Statutes,  14  Geo.  III. 
cap.  88,  or  81  Geo.  III.  cap.  81,  or  in  any  other 
British  Statute  passed  between  the  26  Geo.  II. 
cap.  88,  and  the  time  of  our  adopting  thd  law  of 
England,  which  can  affect  us  in  this  matter,  nor 
*  anything  in  any  British  or  Imperial  act  passed 
since,  which  either  extends  to  the  Colonies  gene- 
rally or  to  Canada  in  particular." 

Besides  the  Provincial  Statutes  above  cited 
by  the  Chief  Justice,  reference  may  also  be 
made  to  2  Geo.  IV.  cap.  11,  sec.  1,  which  con- 
tains express  mention  and  recognition  of  the 
English  Marriage  Act  as  in  force  in  Upper 
Canada.  The  only  case  reported  subsequent 
to  Beg.  T.  Rciblin^  in  which  the  marriage  laws 
were  considered,  is  that  of  ffodgins  v.  McNeill^ 
9  Grant,  805,  wherein  Esten,  V.  C,  takes 
the  same  view  of  the  law  and  substantially 
follows  the  previous  case. 

Both  courts  agree  in  this,  that  while  Lord 
Hardwicke's  Act  is  generally  in  force,  yet  the 
11th  section  is  not  to  be  considered  as  part  of 
the  law  of  this  Province.  That  section  avoids 
the  marriages  of  minors  without  the  consent 
of  their  parents  and  guardians  first  had,  and 
the  12th  section  provides  that  if  the  parents 
and  guardians  are  of  unsound  mind,  or  beyond 
the  seas,  or  ah^l  unreasonably  withhold  con- 
sent, an.  application  may  be  made  to  the 
Lord  Chancellor  who  has  power  to  order  such 
marriage  without  such  consQnt  And  our 
courts  hold  that  as  it  would  work  great  hard- 
ship to  have  the  11th  clause  in  force  without 
the  12th  or  any  other  provision  as  a  substitute 
for  it,  therefore  it  is  to  be  taken  that  in  this 
Province  the  marriages  of  minors  without  the 


consent  of  their  parents  or  guardians,  are  not 
to  be  accounted  invalid,  but  simply  ii regular, 
illegal,  and  in  breach  of  the  usual  bond-con. 
dition  that  no  impediment  exists. 


SEIiECTIOirS. 


TESTIMONY.  OF  PERSONS  ACCCSED 
OF  CRIME. 

On  the  26th  day  of  May,  1866,  the  L^sU- 
ture  of  Massachusetts  enacted,  that,  **  in  the 
trial  of  all  indictments,  complaints,  and  other 
proceedings  against  persons  charged  with  the 
commission  of  crimes  or  offences,  the  person 
so  charged  shall,  at  his  own  request,  but  not 
otherwise,  be  deemed  a  competent  witness; 
nor  shall  the  negle6t  or  refusal  to  testify  create 
any  presumption  against  the  defendant"  In 
these  few  wrrds,  with  very  little  discussion 
and  with  no  great  amount  of  inquiry,  the 
Commonwealth  of  Massachusette  enters  upon 
what  to  some  appears  merely  an' experiment, 
and  to  others  a  thorough  revolution,  in  the 
administration  of  criminal  law.  Whether  it 
should  bo  designated  as  an  experiment  or  a 
revolution,  it  cannot  be  said  to  have  been 
called  for  by  any  generally  acknowledged 
necessity,  or  to  be  intended  for  the  purpose 
of  reforming  any  practical  abuse  or  defect  that 
had  been  a  matter  of  general  complaint  On 
the  contrary,  if  there  had  been  any  one  thing 
in  which  the  old  rules  of  the  common  law  were 
successful  in  their  practical  working  it  was  in 
the  protection  of  persons  accused  of  crimes 
against  the  danger  of  being  unjustly  conTict* 
ed.  Here,  if  anvwhere,  was  to  be  found  a 
justification  of  the  cry  of  the  old  baronis, 
**  Nolumus  leges  Anglia  mutare^'*  It  is  a  just 
and  well-founded  boast  of  the  common  law, 
that  under  its  humane  provisions,  the  risk 
of  convicting  a  man  of  a  crime  of  which  he  is 
not  guilty  is  reduced  to  its  very  lowest  ex- 
pression. 

Under  the  law  of  Massachusetts,  as  it  stood 
until  May  26,  1866,  the  great  practical  defence 
of  every  person  accused  of  a  crime  was,  first, 
the  presumption  of  his  innocence  ;  and, 
secondly,  the  certainty  that  he  could  not  be 
compelled  to  furnish  evidence  against  himselC 
The  law  not  only  presumed  him  to  be  innocent 
but  allowed  him  to  keep  his  own  secrets.  lie 
was  not  called  upon  to  explain  anything,  or  to 
account  for  anything.  He  was  not  to  be  sub- 
ject to  cross-examination.  He  had  nothing  to 
do  but  to  fold  his  arms  in  silence,  and  leave 
the  prosecutor  to  prove  the  case  against  him 
if  he  could.  *  The  penitentiary  could  not 
open  "its  ponderous  and  marble  jaws''  to 
devour  him,  unless  his  guilt  was  made  out 
affirmi^tively  beyond  reasonable  doubt  The 
vordict  of  "  Not  guilty"  was  perfectly  under- 
stood to  mean  precisely  the  same  as  the  Scotch 
verdict  of  "  Not  proven."  No  better  protec- 
tion* to  innocence  could  ever  be  devised.  The 
only  reasonable  reproach  ever  uiged  against 
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the  system  has  been  that  it  sometimes  let  the 
guilty  escape. 

It  will  be  found,  we  think,  on  examination, 
that  this  experiment,  or  this  revolution  (which- 
ever  term  may  best  describe  this  new  statute) 
mast  inevitably  and  very  greatly  impair  both 
of  these  defences  against  a  criminal  prosecu- 
tion. It  substantially  and  virtually  destroys 
the  presumption  of  innocence  i  and  it  compels 
an  accused  party  to  furnish  evidence  which 
may  be  used  against  himself. 

If  the  statute  merely  provided  in  general 
terms  that  the  "person  charged  with  any 
crime  or  offence  should  be  deen^d  a  competent 
witness"  on  the  trial  of  the  indictment,  its 
cruelty  and  injustice  would  be  manifest  at 
once.  No  man  can  doubt  that  it  would  be 
utterly  unconstitutional,  and  would  be  held  to 
be  so.  in  all  the  courts,  without  even  the 
slightest  hesitation.  It  is  for  this  reason,  that 
the  statute  contains  the  fallacious  and  idle 
words,  "  at  his  own  request,  but  not  other- 
wise." and  the  equally  idle  and  fallacious 
words,  ^*  his  neglect  .or  refusal  to  testify  shall 
not  create  any  presumption  against  defendant." 
We  take  the  liberty  to  call  these  words  "  idle 
and  fallacious,"  because  the  option  which  is 
given  to  the  accused  party  is  practically  no 
option  at  all.  In  its  actual  workings,  it  will 
be  found  that  this  new  statute  will  inevitably 
cmnpel  the  defendant  to  testify,  and  will  have 
substantially  the  same  effect  as  if  did  not  go 
through  the  mockery  of  saying  that  he  might 
testify  if  he  pleased. 

Let  us  suppose  that  a  person  is  on  trial  on 
a  crimmal  charge,  and  that  the  same  evidence 
which  was  sufficient  to  cause  the  Grand  Jury 
to  find  a  true  bill  against  him  is  brought  for- 
ward at  the  trial.  There  will  be  some  plausi- 
bility in  the  evidence;  otherwise,  no  bill 
would  have  been  found.  There  will  be  some 
show  of  a  case  against  him.  The  court,  the 
prosecutor,  the  defendant,  and  the  jury  all 
understand  that  he  can  testify  if  he  will.  In 
fact,  it  is  difficult  to  see  how  the  presiding 
judge  can  possibly  avoid  informing  him  (if  he 
is  without  counsel)  of  this  privilege  which  the 
.  law  gives  him.  How  can  he  possibly  do  other- 
wise than  testify  ?  How  can  he  be  silent  ?  Or 
if  he  should  see  fit  to  be  silent,  of  what  practical 
value  to  him  will  be  the  presumption  of  inno- 
cence ?  How  can  the  jurors  avoid  fhe  feeling  that 
the  reason  why  he  doesnot  testify  is  because  he 
cannot  explain  the  suspicious  appearances  of 
his  case,  and  because  ne  dares  not  subject 
himself  to  the  risks  and. perplexities  of  a  cross- 
examination?  If  be  has  counsel,  it  is,  if 
possible,  even  worse  and  worse ;  for  the  feel- 
ing will  be  that  his  counsel  are  afraid  to  put 
him  on  the  stand.  It  will  be  found,  in  prac- 
tice, that  Uie  defendant)  in  every  casein  which 
there  is  any  apparent  plausibility  in  the 
charge,  will,  "  at  his  own  request,"  be  made  a 
witness ;  and  the  request  will  be  made  because 
he  cannot  help  it.  He  will  voluntew  under 
the  strongest  compulsion,  under  a  necessity 
tliat  is  wholly  irresistible.  The  moment  he 
takes  the  stand  as  a  witness,  the  presumptioD 


of  innocence,  that  bridge  which  has  carried 
thousands  safely  across  the  roaring  gulf  of  the 
criminal  law,  is  reduced  to  a  single  and  a  very 
narrow  plank,— he  must  then  stand  or  &ll  by 
the  story  which  he  can  tell. 

But  it  will  be  said,  that  the  statute  provides 
in  express  terms,  that  his  neglect  or  refusal  to 
testify-  shall  not  create  any  presumption 
against  him.  This  is  an  attem{>t,  on  the  part 
of  the  Legislature,  to  cure  the  inhumanity  of 
the  '*  experiment,"  and  would  answer  the  pur- 
pose admirably,  if  it  could  be  done  by  any 
amount  of  "provided  nevertheless."  The 
difficulty  is,  that  the  jurors  all  know  that  the 
defendant  has  the  privilege  (as  it  is  called)  of 
making  himself  a  witness  if  he  sees  fit ;  and 
they  also  know  that  he  would  if  he  dared. 
They  will,  and  they  must,  draw  every  con- 
ceivable inference  to  his  disadvantage  if  he  do 
not  His  neglect  or  refusal  to  testify  will^ 
and  inevitably  must,  create  a  presumption 
against  him,  even  if  every  page  of  the  statute 
book  contained  a  provision  that  it  should  not. 
The  statutes  might  a»  well  prohibit  the  tide 
from  rising,  or  try  to  arrest  the  course  of  the 
heavenly  bodies,  as  to  prevent  a  juror  from 
putting  upon  the  defendant's  silence  the  only 
interpretation  that  it  will  bear.  The  juror 
cannot  fail  to  see  that  the  defendant  must 
know  whether  he  is  guilty  or  not ;  must  know 
all  about  his  own  connection  with  the  case ; 
must  know  where  he  was  and  what  he  was 
doing  at  the  time  in  controversy;  must  be 
able  to  explain  every  thing  that  bears  against 
him ;  must  be  not  only  ready,  but  most  eager 
to  do  so,  if  he  is  in  fact  innocent  of  the  charge, 
and  yet  that  he  refuses  to  do  so.  There  is 
but  one  construction  to  be  put  on  such  refu- 
sal ;  and  no  statute  can  be  devised  that  will 
prevent  that  construction  from  having  its  full 
effect. 

The  inevitable  effect  of  the  statute  will  be, 
that  "in  the  trial  of  all  indictments,  complaints 
and  other  proceedings  against  persons  charged 
with  the  commission  of  crimes  or  offences," 
the  defendant  will  request  to  be  himself  a 
vritness.  This  will  be  the  invariable  course  of 
things  in  every  criminal  case  which  makes  any 
show  of  plausibility,  or  exhibits  evidence  of 
any  force  or  weight  at  alt  against  the  defend- 
ant The  necessity  which  has  been  pointed 
out  will  press  equally  and,  irresistibly  on  all. 
The  innocent  will  be  ready  and  the  guilty  will 
be  compelled  to  ask  the  privilege,  and  all  will 
use  it  Passing  over  the  question  (though  by 
no  means  a  trivial  one)  of  what  value  testi- 
mony will  be  that  is  given  under  such  f^ful 
and  overpowering  temptation  to  perjury,  let  us 
ask  attention  to  the  predicament  in  which  a 
guilty  man  vrill  be  fbund:  Suppose  the  evi- 
dence against  him  to  be  formidable,  he  may 
understand,  or  be  advised,  that  silence  would 
be  better  for  hhn  thanany  thine  he  can  possibly 
say ;  yet,  under  the  pressure  of  this  terrific  sta- 
tute, he  must  go  upon  the  stand  as  a  vritness. 
Ruin  stares  him  in  the  fiice  if  he  do  not ;  and, 
if  he  does,  what  becomes  of  the  constitutional 
provision  that  no  man  shall  be  compelled  to 
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furnish  evidence  against  himself?  Can  he  de- 
cline to  answer  on  the  ground  that  bis  answer 
might  tend  to  criminate  him?  Has  he  not 
thrown  overboard  all  his  defensive  armor  ?  Is 
he  not  to  be  stretched  on  the  rack  of  cross-ex- 
amination ?  Will  not  all  his  secrets  be  wrung 
out  of  him  by  the  torture  of  question  after 
question  ?  Plainly,  the  result  must  be  that  he 
will  bo  compelled  either  to  furnish  eyidence 
against  himself,  or  to  defend  himself  by  lies 
''  gross  as  a  mountain ;"  an  altematiye  to  which 
the  Constitution  giv^  us  no  right  to  subject 
even  a  felon.  We  then  should  see  the  spec- 
tacle of  smooth,  ingenious,  and  plausible  liars 
wriggling  ingeniously,  and  perhaps  with  suc- 
cess, out  of  the  toils  in  which  dumsier,  and 
perhaps  better,'  men  are  hopelessly  inyolved. 
It  is  occasionally  said,  howeyer,  that  it  is  of 
no  eon  sequence,  or,  on  the  whole,  it  is  a  good 
result  rather,  if  the  new  statute  facilitates  the 
conviction  of  the  guilty,  and  diminishes  their 
chance  of  escape.  Is  it  right,  however  to 
compel  the  guilty  to  furnish  evidence  against 
themselves  ?  Are  we  so  fond  of  perjury, 
that  we  insist  on  forcing  every  man  who 
really  does  not  wish  to  go  to  the  peni- 
tentiary or  house  of  correction,  and  yet  is 
fuilty,  to  swear  that  he  is  innocent  ?  Is  not 
is  plea  of  "  Not  guilty"  enough  ?  It  is  idle, 
however,  to  waste  words  on  Uiis  part  of  the 
case.  The  Constitution  says,  that  no  man 
shall  be  required  to  furnish  evidence  a^nst 
himself.  The  statute,  practically  and  m  its 
effect,  compels  the  guilty  man  either  to  furnish 
evidence  against  himself,  or  resort  to  a  refuge 
of  lies. 

But  suppose  the  defendant  to  be  innocent. 
He  may  be  wholly  innocent  of  the  particular 
crime  laid  to  his  charge,  and  yet  very  &t  short 
of  being  a  saint  or  an  angel.  He  may  have 
committed  every  crime  in  the  decalogue  or  the 
statute. book  exc^t  the  one  set  forth  in  the 
indictment  He  may  be  a  veteran  from  what 
Carlyle  calls  the  deviPs  regiments  of  the  line. 
He  may  manifestly  belong  to  the  dangerous 
classes;  he  may  be  guilty  of  the  great  and 
heavy  crime  of  raes,  stupidity  and  poverty, — 
yet  he  is  thrown  uito  the  mill  of  the  statute, 
and  whirled  off  to  the  stand  as  a  witness, 
where  the  most  humane  and  tender  of  judges 
cannot  protect  hifai.  The  result  is  easy  to 
forsee.  He  is  torn  to  pieces  by  cross-examin- . 
ation.  There  are  fifty  things  that  he  would 
keep  back  if  he  could.  In  a  word,  he  breaks 
down;  and  the  jury  disbelieve  him  when  he 
is  really  telling  me  truth,  and  find  him  guilty 
of  the  one  crime  of  which  he  is  really  inno- 
cent Surely,  the  advocates  and  admirers  of 
the  statute  would  hardly  say  that  it  is  desira- 
ble to  convict  even  a  bad  man,  in  such  a  way 
as  this,  of  a  crime  of  which  he  is  not  guUty. 

To  illustrate  still  further  the  operation  of 
this  new  system  in  extorting  eyidence  from 
the  defendant  himself  let  us  take  a  case  which 
has  already  occurred,  and  which  Baay  reour  at 
every  term  of  the  court  Let  us  suppose, 
then,  a  man  by  no  means  dead  in  trespasses 
and  sins,  but  having  a  character  to  loM,  and 


incommoded,  besides,  with  the  possession  of  a 
conscience,  to  be  indicted  as  a  common  seller 
of  intoxicating  liquors.  Suppose  it  to  be 
proved  that  he  is  the  owner  and  keeper  of  a 
grocery.  Suppose  some  loafer,  who  has  beeu 
disappointed  in  the  hope  of  buying  liquor  on 
credit  at  his  shop,  should  swear  positively  to 
the  "  three  distinct  and  separate  skies"  within 
the  period  covered  by  the  indictment,  which 
the  law  says  shall  be  sufficient  proof  of  the 
charge.  If  he  should  decline  to  make  himself 
a  witness,  the  jury  would  convict  him  without 
leaving  their  seats.  He  takes  the  stand,  ana 
swears  that  he  never  in  his  life  sold  one  drop 
to  the  witness  Vhose  testimony  has  been  given 
in.  Then  comes  the  cross-examination  ;  and 
he  finds  that  the  whole  subject  of  the  general 
charge  against  him  is  open  to  inquiry.  The 
confession  that  he  has  made  three  other  sales 
is  forced  out  of  him ;  and  he  is  convicted  on 
his  own  evidence,  after  he  has  been  successful 
in  demolishing  all  other  evidence  in  favor  of 
the  prosecution. 

If,  in  the  trial  of  an  indictment,  the  defend- 
ant is  made  a  competent  witness,  he  must 
stand  or  fall  by  the  story  which  he  can  telL 
If  he  is  a  witness  at  all,  he  will  fare  like  ever}- 
other  witness,  and  will  besides  lal*or  under 
the  disadvantage  of  being  an  interested  wit- 
ness ;  telling  his  story  under  suspicious  dr- 
cumstances,  and  laboring  under  the  mo^t 
extreme  temptation  to  perjury.  The  guiUj 
(and,  practically,  they  are  more  than  half  of 
the  whole  tiumber  of  the  accused  parties  at  a 
criminal  term)  will  add  the  crime  of  perjurv 
to  the  crime  set  forth  in  the  indictment  Even 
of  the  innocent,  some,  under  the  influence  of 
'  terror  and  anxiety,  may  mix  some  falsehood 
with  the  truth,  and  so  incresse  the  embarrass- 
ment and  aggravate  the  dangers  of  their  posi- 
tion ;  some,  and  probably  not  a  few,  from 
stupidity,  from  unskilfulness,  or  from  want  cf 
established  good  character,  may  tell  their  story 
badly,  and  fail  to  command  belief,  even  when 
they  speak  the  truth  ;  others  will  get  no  far- 
ther than  simply  to  protest  their  innocence, 
which  protest  simply  leaves  the  case  where  it 
stood  before.  In  aU  such  cases,  the  alleged 
privilege  of  testifying  will  simply  be  either 
nugatory  and  useless,  or  an  engine  of  torture 
and  oppression.  It  is  to  be  remembered,  that 
the  statute  is  universal  in  its  application,  and 
reaches  the  case  of  the  adroit  and  hardened 
culprit,  the  experienced  felon,  the  -green  and 
ignorant  novice,  the  nervous,  timid,  and  feeble 
boy  or  woman,  the  foreigner,  all  orders  and 
conditions  of  men,  and  almost  every  form  of 
helplessness.  All  will  be  tempted  to  false- 
hood ;  all  will  be  badgered  on  cross-examina- 
tion. The  experienced  and  self-possessed 
villian  may  possibly  succeed  in  swearing  his 
way  through;  the  inexperienced  and  unskilled 
will  be  swallowed  up. 

But  it  is  said  that  appearances  may  be  so 
much  against  an  innocent  man  that  he  cannot 
escape  an  unjust  and  wrongful  conviction  in 
any  way  unless  he  can  testify  in  his  own  be- 
half.   It  certainly  must  be  a  very  peculiar  and 
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extraordinary  state  of  facts  which  could  place 
an  innocent  inan  in  such  a  position — so 
peculiar  and  so  extraordinary  that  ft  may 
be  safely  said  to  be  of  exceedingly  rare  and 
iiifirequent  occurrence.  False  testimony  may 
do  it  at  any  time ;  but  it  is  not  possible  for 
mere  statutes  to  protect  the  accused  against 
perjury.  It  must  be  "  the  lie  with  circum- 
stance'' that  creates  the  danger  in  such  cases ; 
and  mere  denial  by  the  accused,  even  though 
under  oath,  might  avail  very  little.  But  if 
appearances  are  against  a  defendant, — that  is 
to  say,  if  facts  and  circumstances  are  proTcd, 
by  honest  testimony,  which  tend  strongly  to 
prove  his  guilt, — he,  of  course,  \nust  meet  and 
explain  those  facts  and  circumstances.  If  he 
has  counsel,  the  defendant's  explanation  will 
at  least  be  suggested.  If  he  has  no  counsel, 
he  will,  in  answer  to  the  call  of  the  presiding 
judge,  make  the  suggestion  himself.  If  he  is 
really  innocent,  all  the  true  and  honest  evi- 
dence against  him  will  be  consistent  with  his 
innocence.  Truth  is  always  consistent  with 
itself,  and  requires  no  ingenuity  or  skill  for  its' 
exhibition.  The  explanation  will  come  out 
and  be  made  known.  If  it  meets  and  covers 
the  case,  it  will  relieve  him,  even  if  it  be  only 
laid  before  the  jury  as  a  theory,  or  as  a  possi- 
ble 8<ate  of  facts,  consistent  with  the  evidence, 
and  also  consistent  with  the  innocence  of  the 
defendant.  If  it  do  not  meet  and  cover  the 
case^  it  will  avail  nothing  to  swear  to  it.  The 
presumption  of  innocence,  and  the  reasonable 
possibility  of  innocence,  consistently  with  the 
facts  proved,  constitute  the  real  and  effective 
defence  in  all  such  cases. 

It  sometimes  happens  undoubtedly,  especi- 
ally in  the  case  of  atrocious  and  startling 
crinoes,  that  the  public  anxiety  and  alarm 
stimulate  detectives  into  extreme  activity,  and 
rouse  up  some  witnesses  into  a  degree  of  posi- 
ti  vcness  and  firmness  of  recollection  that  may 
be  quite  unwarrantable.  Fearful  mistakes  are 
'  .sometimes  made  as  to  the  identity  of  the  per- 
son arrested  and  on  trial  with  the  actual 
perpetrator  of  some  great  outrage.  But,  in 
such  eases,  the  mere  denial  by  the  accused 
would  not  be  greatly  reinforced  by  his  oath. 
It  costs  80  little  for  a  felon  to  deny  his  crime! 
Of  course,  he  would  deny  it  The  true  pro- 
tection is  the  discrimination  and  carefulness  of 
the  presiding  judge,  the  zeal  and  energy  of  the 
counsel  in  defence,  the  fairness  and  int^nty 
of  the  public  prosecutor,  and,  last  and  best  of 
all,  the  conscientious  and  wise*caution  of  the 
jury. 

To  sum  up,  then,  the  objections  to  the  new 
system  of  the  administration  of  criminal  jus- 
tice, we  take  these  points : — 

It  will  be  found  to  be  compulsory  in  its  opera- 
tion, and  will  force  defendants  generally,  in 
criminal  cases,  to  take  the  stand  as  witnesses. 

It  will  compel  the  guilty  either  to  criminate 
themselves,  or  rely  upon  perjury  for  their  pro- 
tection. 

It  will,  to  a  great  d^ee,  deprive  all  accused 
parties  of  the  benefit  of  the  presumption  of 
innocence. 


It  will  lead  to  such  an  accumulation  of  false 
and  worthless  testimony  in  the  criminal  courts, 
that  there  will  be  great  danger  that  jurors  will 
habitually  disbelieve  all  testimony  coming 
from  any  defendants. 

It  gives  to  persons  who  are  really  not  guilty 
of  any  offence  charged  against  them  no  sub- 
stantial advantage  over  the  presumption  of 
innocence,  and  is  wholly  illusory  as  a  privilege. 

It  tends  to  degrade  the  trial  of  a  criminal 
case  into  a  personal  altercation  between  the 
prosecutor  and  the  accused. 

It  is  an  experiment  entered  upon  without 
necessity,  not  called  for  by  the  profession,  not 
petitioned  for  by  anybody,  demoralizing  from 
its  encouragement  of  penury,  and  useless  for 
the  purpose  of  acoomplisnlng  any  substantial 
good  result — American  Law  Review, 


MAOISTBATBS,  MUNICIPAL, 
INSOLVENCY,  &  SCHOOL  LAW. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

Insolvinct— ExKcvTioM — Attachment— Pbi- 
OBiTT.— By  sec.  13  of  29  Vic,  ch.  18,  the  divest- 
ing of  any  lien  or  privilege  (i  $.  priority  of  right) 
does  not  extend  beyond  the  fact  of  levying  upon 
or  Bdizing  under  the  writ  of  exeoution :  it  does 
not  extend  to  the  sale  tbereander.  In  this  casie 
a  writ  of  exeoution  had  been  placed  in  the 
Sheritra  hands  on  16th  March,  1866,  and  on  the 
26th  of  the  same  month  a  sale  of  the  goods 
thereunder,  oommenced  at  10  a.m.,  was  complet- 
ed at  11  a.m  At  the  latter  hour  of  this  subse- 
quent daja  writ  of  attachment  was  placed  in  the 
Sheriff's  hands  against  the  defendant : 

Heldf  that  the  attachment  was  not  entitled  to 
prevail  over  the  execution,  and  that  the  Sheriff 
was  not,  therefore,  liable  to  the  assignee  of  the 
insolvent  for  having  sold  under  the  execution 
Convene  v.  Miehie,  16  U  a  C.  P.  167,  distin- 
guished.—TFAi7s  V.  TreadweU  {Sheriff),  17  U.  C. 
C.  P.  488. 

Iksolvbhot — JuaisDioTioir  or  Countt  Jcdqi 
— AppiAL.^The  County  Judge  has  a  general 
jurisdiction  in  matters  of  insolvency,  and  may 
sanction  a  suit  in  the  name  of  the  assignee  for 
the  benefit  of  the  estate,  notwithstanding  a  ma- 
jority, both  in  number  and  value,  of  the  creditors 
pass  a  resolution  forbidding  further  proceedings. 

An  order  to  that  effect  having  been  made  by 
the  Judge,  the  assignee  appealed  therefrom  in 
the  interest  of  the  creditors  whose  transactions 
the  suit  impeached  for  fkaud,  and  the  appeal  was 
dismissed  with  costs;  the  Court  observing  that 
it  was  not  the  duty  of  the  assignee  to  appeal 
from  such  an  order  >at  the  expense  of  the  estate. 
— /n  re  Lambe,  18  U.  C.  Chan.  Rep.  891. 
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SIMPLE  OONTBACTS  ft  AFFAIRS 
OP  EVBEY  BAY  UPB. 


*0TE8  0^  NEW  DECISIONS  AND  LEADING 
CASES. 
Notary— Sbal.— It  is  not  neoessaTj  that  the 
notary  who  protests  a  note  should  use  an  official 
seal,  or  subscribe  himself  in  writing  a  notary 
public :  any  seal  i^hich  he  declares  in  the  protest 
to  be  his  official  seal  is  sufficient,  and  the  placing 
his  signature  before  the  printed  words  <*  notary 
public"  amounts  to  an  adoption  of  them. — The 
Commereial  Bank  of  Canada  y.  Brega,  17  U.  C 
C.  P.  473. 


DSYISK  TO  SIIL  ICE  PAT1IK5T  Of  OKBTS — DlI.B- 

Oatiok  of  powbb. — A  testator  doTised  all  his  real 
and  personal  estate  to  his  ezeeutors  in  fee,  in  trust 
for  sale  to  pay  debts  i 

Held,  on  the  authority  of  StronghUl  t.  Anslep, 
16  Jur.  676,  that  a  bona  fide  purchaser  for  Talue 
was  not  bound  to  enquire  whether  there  were 
debts  which  authorised  the  executors  to  sell. 

By  a  subsequent  clause  in  his  will  the  testator 
directed  that  all  his  real  estate  not  specifically 
devised  or  required  to  pay  debts  should  be  sold 
by  his  executors  as  they  thought  best,  and  the 
moneys  arising  from  the  sale  and  from  other 
sources  should,  after  payment  of  debts,  be  in* 
vested  by  them :  Qucere,  whether  a  mer«  power 
was  created  by  this  clause  of  the  will,  and  if  so, 
whether  it  was  well  executed  by  a  delegated 
power ;  or  whether,  on  a  fair  constmction  of  the 
whole  will,  and  to  give  effect  to  the  general  pur- 
pose which  the  testator  had  in  yiew,  a  similar 
estate  might  not  be  deemed  to  be  continued  in 
the  executors  for  the  objects  of  the  second  as 
well  as  for  those  of  the  first  clause. — Burke  t. 
Battle,  17  17.  C.C.  P.  478. 


Salb  of  Goons— Wbiqbv  not  ascbrtaibbd — 

DbUYKBT  at  FUTT7RB  TIMB — InSOLTXNOT  OF  TBR- 

DOR—- Chattbl  hortgaobto  Babk. — On  the  18th 
of  September,  1866,  S.  agreed  to  deliver  on  ac- 
count of  K.  at  a  railway  station,  when  wanted, 
600  boxes  factory  cheese  at  a  certain  rate  per 
pound,  and  to  keep  the  same  insured  until 
wanted.  The  weight  of  cheese  had  not  at  this 
time  been  ascertained ;  in  fiaot,  the  whole  quan- 
tity had  not  been  manufactured.  Subsequently 
two  warehouse  receipts,  dated  respectively  21st 
September  and  9lh  October,  were  given  to  K., 
the  one  for  330  and  the  other  for  280  boxes, 
signed  by  S.,  and  specifying  the  weight  of  the 
cheese.  Qn  the  22nd  of  October  E.  executed  a 
mortgage  to  plaintiffs  on  400  boxes  of  cheese 
purchased  by  him  from  S.  on  or  about  the  18th 
of  September,  and  then  ia  the  caring  house  of 


S.,  to  secure  the  payment  of  moneys  advanced 
to  him  by  plaintiffs  upon  the  seaurity  of  part  of 
the  cheese.  This  mortgage  was  not  filed.  8. 
became  insolvent  on  the  19th  of  October  follow- 
ing, and  K.  became  aware  of  it  on  the  following 
day.  The  plaintiffs  replevied  841  toxes  <^ 
cheese. 

Quceret  whether  the  property  in  the  cheese 
passed  to  K.  on  the  18th  of  September;  but  if 
it  did  not,  because  the  weight  bad  not  been 
then  ascertuned,  that  objection  was  removed  on 
the  21  St  of  September,  as  the  receipts  of  thtt 
date  specified  the  weight.  Bat,  Held,  that  the 
fact  that  the  cheese  was  not  to  be  delivered  until 
a  future  time,  when  K.  wanted  it,  and  that  S. 
was  to  keep  it  insured  is  the  meantime,  did  not 
preyent  the  property  passing ;  for  it  is  the  inten- 
tion of  the  parties  to  the  contract  which  is  to 
govern  in  such  cases. 

.  Beld,  also,  that  even  if  the  property  did  not 
pass  before  the  2lst  ef  September,  in  consequence 
of  the  weight  not  having  been  before  then  ascer- 
tained, the  subsequent  insolvency  of  S.  did  not 
affect  K.'s  right  respecting  it ;  for  that  the  only 
portion  of  the  Insolvency  Act  of  1864  applicable 
to  the  case  (see.  8,  sub-sec  2)  did  not  in  fact 
apply,  as  there  was  no  evidence  here  of  obstruct- 
log  or  injuring  creditors,  but  the  eontrarj,  the 
property  having  been  sold  at  its  full  value ;  but 
even  if  the  case  were  within  the  operation  of 
that  clause  of  the  act,  the  contract  would  be 
voidable  only,  under  the  order  of  a  competent 
tribunal,  and  no  such  order  had  yet  been  made, 
and  would  only  be  made  upon  such  protective 
terms  to  the  person  from  actual  les4  or  Habilit; 
as  the  court  might  direct. 

Held,  also,  that  the  mortgage  to  the  plaintiffs 
was  valid,  having  been  taken  "  by  way  of  addi- 
tional security  for  a  debt  contracted  to  the  Bank 
in  the  course  of  its  business,*'  and  therefore 
within  C.  S.  C.  oh.  54,  sec.  4  ;  that  it  could  not 
be  impeached  by  any  one  for  want  of  filing  bat 
an  opposing  creditor  of  K.,  and  that  as  S.  coold 
not  impeach  it,  neither  could  the  defendant,  his 
assignee  in  insolvency. — The  Bank  of  Montreal 
V.  McWhirter,  17  U:  C.  C.  P.  606. 

Locates  op  Cbowb  —  Exbcution  against 
lands. — This  court  will,  at  the  Instance  of  a 
judgment  creditor  of  a  locatee  of  the  Crown, 
with  execution  against  lands  in  the  hands  of  tbe 
Sheriff,  direct  the  interest  of  the  locatee  to  be 
sold,  and  order  him  to  join  in  the  necessary 
conveyance  to  enable  the  porohaser  under  the 
decree  to  apply  to  the  Crown  Lands  Department 
for  a  patent  of  the  land  as  vendee  or  assifinee  of 
the  locatee.— Fa/«  v.  ToUerton^  18  U.  C.  Cfa&n. 
Rep.  802. 
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Dked  OB  Will — Cohsteuctiox. — Where  one 
J.  S.,  lif  iDg  on  hia  farm,  made  what  he  called 
*'thia  indenture*'  to  hia  aon,  J.  W.  S.,  upon 
consideration  of  natural  Ioyo  and  affection; 
and  "alao  that  the  said  J.  W.  6.  hath  thia 
day  agreed  to  lire  with  the  aud  J.  S.,  and  la- 
boar  and  aaaiat  him  in  working  the  land  herein, 
after  described,  and  to  maintain  P.  S.,  the  wife 
of  the  said  J.  S.,  if  she  annrirea  him,  during 
her  natural  life ;"  canreying  the  said  farm  by 
metes  and  bounda  to  him  in  fee  aimple,  **  ex- 
cepting and  reaerring  ncTertheleaa  the  entire 
use  and  poaaeaaion  of  aaid  premiaea  unto  the 
said  J.  8.  and  hia  aaaigna,  for  and  daring  the 
term  of  hia  natural  life,  and  thia  couTeyance  in 
no  way  to  take  effect  until  after  the  deceaae  of 
the  said  J.  8.,  the  grantor;*'  the  habendum 
being  to  hare  and  to  hold  the  premiaea  **  after 
the  deoeaae  of  the  aaid  J.  S.,"  to  him  the  aaid 
J.  W.  S.,  hia  heira  and  aaaigna,  <ko. 

Jlfld,  that  the  inatrument  la  to  be  considered 
as  a  will,  not  aa  a  deed,  and  was  therefore  re- 
Tocable.- -TVim^r  and  oiherM,  Deviaett  of  John 
Scott  V.  John  W.  Scott — Sup.  C.  Penn.,  July 
16th,  1807. 

HuaBA  RD  AMD  WIFB — D»D  OY  TEU8T  YOB  BUP- 

POBTIHO  Win  —  SiPABATiOM.  —  AUhough  the 
policy  of  the  law  is  to  induce  a  man  and  wife  to 
resume  co-habitation,  notwithstanding  they  may 
have  agieed  to  a  aeparation,  and  that  on  auoh 
renewal  of  co-habitation  a  deed  of  aeparation 
will  be  held  roid  ;  still  where  property  waa  con- 
▼eyed  to  a  trustee  for  the  support  ani  mainten- 
ance of  a  wife  and  her  children  in  settlement  of 
a  suit  for  alimony,  and  the  husband  and  wife 
afterwartls  renewed  co-habitation,  but  the  hus- 
band subsequently  deserted  his  wife  and  family, 
the  court  refused,  at  the  instance  of  the  husband, 
to  set  a*<ide  the  deed.— i/cilrMfir  t.  WM,  18 
U.  C.  Chan.  Rep.  803. 


I^csuBA  ROB. —When  a  pnrty,  on  applying  to 
effect  an  insurance  of  buildings,  orer-states  the 
Talue  of  them,  the  policy  will  not  thereby  be 
avoided  where  it  appears  that  such  orer-ralue 
was  not  made  with  a  fradulent  intent. 

Where  a  party,  on  applying  to  effect  an  insur- 
ance, in  answer  to  one  of  the  interrogatories  in- 
dorsed on  the  printed  form  of  application,  stated 
that  he  was  the  owner  of  the  estate  subject  to  a 
mortgage  in  faror  of  a  Building  Society  for  %\  ,600  r 
the  facts  being,  that  he  only  held  a  contract  of 
purchaae  ;  that  a  portion  of  the  purchaae  money 
remained  unpaid ;  and  that  a  mortgage  for  the 
amount  mentioned  had  been  agreed  for,  but  not 
executed ;  of  which  facts  the  Company  through 
their  agent  was  aware  : 


Held^  that  the  insurance  was  not  arolded  by 
the  inaccuracy  of  the  statements  in  the  applica- 
tion, it  not  being  shewn  that  stich  tulastcLtemistit 
was  intentional  or  materiaL 

A  party  on  applying  to  insare  omitted  uninten- 
tionally from  his  description  of  the  prapertj  aome 
particulars  which  he  waa  not  asked  rf^jspecdng, 
but  which  had  the  Company's  ag^Eit  kuowo,  be 
awore  he  would  sot  hare  insured : 

Eeldf  that,  there  being  no  fraud nlent  conceal- 
ment, the  omiaaion  to  aet  forth  the  pfirtlculars 
referred  to,  did  not  render  the  policy  voiiL^ 
Laidlaw  ▼.  The  London  and  Liwrpocl  ^e ,  jr., 
Inntranee  Co.,  IS  U.  C.  Chan.  Hep.  377. 

Mabbiid  woman — Alibratiom  Of  uin  rstati 
— FoBM  Of  ORBTiTiOATB.— Where  the  certifK;»ff 
aigned  by  two  Juaticea  of  t^e  Peace  endorBed  oo 
a  eonveyance  by  a  married  woman  as  to  bor 
conaent  to  part  with  her  eetnie,  &o  ,  omitted  Co 
state  in  the  body  thereof  any  place  wberc  tht* 
execution  of  the  deed  or  the  examination  if  tiie 
married  woman  took  place,  but,  in  the  mpirgifi* 
the  County  of  Prince  Edward  waa  gWen  aa  the 
place  wherein  the  Juaticea  were  autbortied  to 
act 

ffeld,  thatauch  certificate  eafficiently  complietl 
with  the  atatutea  reapecting  the  alienatiQn  of  ibc 
eatate  of  married  women. — Ro^tiuon  r.  Btf£r:t* 
13  U.  C.  Chan.  Rep.  888. 


UPPER  CANADA  EEPOSTS, 


QUEEN'S  BEl^CH. 

{Reported  by  0.  BoBoraov,  Eaq ,  Q.C.|  litpiirUr  la  fA«  Qnfrt,) 

MiTOHILL  T.  Ba&BY- 

Waier  Qmrte—Adian  for  oUtruetum—Injury  ta  FlaiftMjf** 
Hght—Rtght  to  rtevoer,  though  no  dama^t  prv>vfd. 

The  plaintiff  daeUred  that  ha  waa  entUM  to  the  trnt^^  <>r  a 
eertaln  itream  Ibr  working  hia  in  lit.  Rml  oamt^t-iSr .  .1  Oitl 
defendant,  owning  a  mlllnlghar  up,  hud  unknf  iii  iS^^ 
poaitad  aawdoat,  bark,  Ae.,  In  ths  KtnMii].  «lii  L  ^  >h  ..ir- 
rlad  down  and  ehokad  op  the  plaJutifTt  ml!)  i-'ml  -irsl 
raoea,  Ae.  Defendant  b j  hia  aeou  h  <1  |  ►!  *■  *  dfto  I*h1  r  I j  -  |>1*  I  ii  • 
tiff's  right  to  the  water,  which  Ihu  pLiintirr  »iummiiUy 
prored,  but  there  being  no  appnTf^riiu  ddujuti^e,  U)«^  jur^r 
found  a  general  verdict  for  defer,  j  i,rj  I. 

Held,  that  there  must  be  a  new  cri^l  fjr  tl^o  Hi^hL  Mng 
eatabUahad,  the  depoalt  of  Mawdti!»t.  vr..  wk^  mi  lEjjutrjr  Xu 
It,  for  whleh  the  plaintiff  waa  eoUt]..  i]  tn  n  v^rdlot 

Wtien  an  act  done  would  be  eyideDCa  agntnnt  tl^a  fl3iial«D''» 
of  a  right,  it  la  an  mury  to  auch  rlgbt,  fur  wlikh  iha  pai  t;i 
injured  maj  ana. 

[Q.  B^  If.  T,  ise;.] 

The  declaration  atated  that  the  pbintlfT  wa^ 
poaaeased  of  certain  land  and  a  frater  grists 
mill,  water-wheel,  head-race  and  tail  race,  in 
the  township  of  Pickering,  and  near  to  a  certftin 
water-courae  and  stream,  and  wae  entitled  lo  Uie 
benefit  of  the  water  of  the  EAid  water- course  fur 
the  working  the  aaid  mil),  and  ought  to  bn  ? ci  been 
aupplied  with  a  fall  of  water  flowing  dowTi  und 
along  the  bed  and  channel  of  the  saiil  atrium  into 
a  certain  mill-pond  of  the  plaintiQ',  furroi'd  by  a 
wier  or  dam  of  the  plaintiff|  erected  acrosd  the 
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said  stream,  and  out  of  the  said  pond  along  the 
said  head-raoe,  and  upon  and  over  t>  e  said  water- 
wheel,  and  thence  into  and  along  the  said  tail- 
race,  and  from  thence  into  the  bed  or  channel  of 
the  said  stream  belonging  to  the  plaintifT,  imme- 
diately below  the  said  weir  and  tail-race ;  which 
fall  of  water,  by  means  of  the  mill-pond,  head- 
race, weir,  and  tail-race,  until  the  committing  of 
the  grievances,  &c-,  was  of  right  used  by  the 
plaintiff  for  the  working  his  mill ;  that  defendant 
was  possessed  of  a  saw- mill  on  the  said  stream 
higher  up  than  the  plaintiff's  mill ;  yet  the  de- 
fendant on  divers  days,  &c.,  unlawfully  placed 
and  deposited  and  caused  to  be  placed  and  de- 
posited into  the  bed  and  channel  of  the  said 
stream,  and  upon  the  banks  and  ndes  thereof, 
near  the  defendant's  mill,  large  qaantitie«  of 
sawdust,  slabs  bark,  wastewood  and  refuse  of  hie 
mill,  whereby  the  said  sawdust,  &c.,  fell  and  were 
washed,  blown  and  carried  down  the  said  stream, 
along  the  channel  thereof,  into  plaintiff's  mill- 
pond,  and  his  head  and  tail-races,  and  into  and 
upon  the  plaintiff's  part  of  the  bed  and  channel 
of  the  stream,  below  the  weir  and  tail-race, 
whereby  the  said  mill-pond  and  races  on  the 
plaintiff's  part  of  the  bed  of  the  stream,  below 
the  weir  and  tail-raoe,  were  filled|and  obstructed 
by  the  said  sawdust,  &o.,  and  the  fall  of  water 
to  the  plaintifi's  mill,  for  the  working  of  his  mill, 
was  greatly  diminished  ;  that  heretofore,  and 
whilst  the  plaintiff  was  so  possessed,  &c.,  and 
before  the  commencement  of  this  suit,  the  plain- 
tiff gave  notice  to  defendant,  and  requested  him 
to  remove  the  said  obstructions  and  prevent  the 
continuance  of  the  said  grievances ;  yet  defendent 
did  not,  &c.,  and  the  plaintiff  was  hindered  from 
working  and  using  the  said  mill  and  fall  of 
water,  &o. 

Pleat.— -I,  Not  guilty.  2.  Traversing  the 
plaintiff's  right  to  enjoy  the  benefit  and  advan- 
tage of  the  water  of  the  said  water-coarse  for 
woiking  of  the  said  mill.    Issue. 

The  trial  took  place  at  Whitby,  in  October 
«  last,  before  Morrison,  J. 

The  substance  of  the  plaintiff's  evidence  was 
to  shew  that  there  was  a  gradual  accumulation  of 
sawdust  and  other  refuse  which  came  down  from 
defendant's  sawmill  and  was  deposited  in  the 
mill-pond  principally,  though  some  small  quanti- 
ty  also  seemed  to  have  found  its  way,  miied  with 
mud  and  sand  which  washed  in  from  the  natural 
banks  of  the  pond  and  stream,  into  the  head-race 
of  the  plaintiff's  mill.  The  evidence  scarcely 
warranted  the  conclusion  that  there  was  any  ap- 
preciable damage  fh>m  this  latter  cause,  for  which 
the  defendant  could  be  made  liable ;  at  all  events, 
the  damage  actually  sustained  by  the  hindrance 
of  the  working  of  the  mill  was  not  so  proved  as 
to  afford  the  foundation  of  a  verdict  for  more  than 
nominal  damages,  and  as  regarded  the  deposit  in 
the  plaintiff's  mill-pond,  there  was  no  foundation 
whatever  for  more  than  nominal  damages. 
The  jury  found  for  defendant  generally. 
Robt.  A.  Earritoftt  in  Michaelmas  term,  ob- 
tained a  rale  niti  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  law  and  evidence 
and  perverse  ;  and  for  misdirection,  in  charging 
the  jury  to  find  a  verdict  for  defendant,  unless 
the  plaintiff  was  proved  to  their  satisfaction  to 
have  sustained  substantial  damage,  and  refusing 
to  tell  them  that  if  the  plaintiff  had  the  right  to 
the  flow  of  water  in  a  state  of  nature,  the  inter- 


ference of  the  plaintiff  with  that  right,  if  esttb- 
lisheo,  entitled  the  plaintiff  at  least  to  a  verdict 
for  nominal  damages,  although  no  apecinl  damage 
was  proved ;  for  the  repetition  of  the  nolawfai 
act,  if  unintermpted  and  undistarbed,  will  by 
the  foundation  of  a  legal  right 

M,  C.  Cameron,  QC,  shewed  ean^e,  citing 
Frankum  ▼.  JSarl  of  Falmouth,  2  A.  &  B.  452; 
Sampton  y.  HoddmoU,  I  G.  B.  N.  8.  61H>;  J)iek' 
inson  r.  The  Orand  Junction  Canai  To.,  7  £i. 
299.    ^ 

ffarriaon,  in  rapport  of  the  rule,  oited  Wooi 
T.  Waud,  8  Ex.  748 ;  Embre^  v.  Owen,  C  Ex.  358 ; 
RoehdaU  Canal  Co,  ▼.  King,  14  Q.B.  135;  Bic- 
kett  Y.  M^irriM,  L.  R.  1  8e.  &  Div.  Af^.  47 ;  Wot^ 
•on  Y.  Ferine  ei  al,  18  0.  P.  229 ;  Addison  on 
Torts,  58. 

Drapib,  G.J.,  delivered  the  judgment  of  the 
Court. 

If  this  general  verdict  for  the  defeud^t  in- 
volved no  other  question  or  consequence  than  the 
claim  to  small  damages  and  the  refusal  of  the 
jury  to  award  them,  we  ahould  be  prepared  to 
discharge  the  rale  at  once. 

But  the  second  plea  put  in  iasne  the  plaintiff's 
right  to  the  water  of  the  stream  for  the  working 
of  his  mill ;  and  the  jury,  as  the  verdict  is  taken, 
have  found  against  the  plaintiff  upon  that  qaes- 
tion,  and,  as  appears  to  us,  improperiy. 

If  this  denial  of  the  plaintiff's  right  to  the  use 
of  the  water  is  sustained,  then  the  defendant  may 
apparently  continue  to  allow  sawdust  and  mill- 
refuse  to  pass  from  his  saw-mill  into  the  stream 
and  so  into  the  plaintiff's  mill-pond,  and  sooner 
or  later  a  conUnuous  deposit  of  this  eharaeter  at 
the  bottom  of  the  pond  will  diminished  the  space 
for  holding  water,  and  so  diminish  the  volume  of 
water  kept  back  by  the  dam  or  weir,  for  the 
working  of  the  mill.  In  time,  the  injury,  not 
BOW  appreciable,  will  become  serious,  while 
twenty  years'  enjoyment  without  interraptien 
will  afford  eridence  of  an  easement  in  the  owners 
of  the  defendant's  saw-mlU,  to  deposit  sawdust, 
&o.,  on  the  plaintiff's  land,  and  thus  the  owners 
of  the  plaintiff's  grist-mill  will  be  remediless, 
when  the  ii:gury  becomes  severely  felt 

The  plaintiff's  counsel  objected  at  the  trial  to 
tlie  learned  Judge's  charge,  because  he  directed 
that  unless  the  plaintiff  proved  he  had  suffered 
damage  the  defendant  was  entitledto  a  verdict  on 
the  first  issue.  In  the  rule  this  objection  is  ampU- 
ified  into  a  statement  that  the  learned  Judge 
charged  the  jury  to  find  for  the  defendant  unless 
the  plaintiff  was  proved  to  their  satisfaction  to 
have  sustained  substantial, damages,  and  refused 
to  tell  them  that  if  the  plaintiff  had  the  right  to 
the  fiow  of  water  in  a  state  of  nature,  the  inter- 
ference with  that  right,  if  established,  entitled 
the  plaintiff  to  at  least  nominal  damages.  The 
learned  Judge's  report  affords  no  colour  for  this 
amplification,  but  it  shews  that  the  jury,  when 
they  rendered  a  general  verdict  for  the  defendant, 
stated  in  answer  to  a  question  that  thoy  did  not 
oonsider  the  second  issue.  8tHl  if  judgment  be 
entered  on  the  general  finding  on  the  record,  it 
will  greatly  embarrass  if  it  will  not  wholly  bar 
an  action,  when  this  apparently  continuous  de- 
posit in  the  plaintiff's  mill-pond  does  not  create 
serious  loss  and  damage. 

Now  if  the  plaintiff  has  the  right  to  the  water 
of  the  stream  for  the  working  of  his  mill,  and  we 
think  there  was  sufiSdent  eridence  to  sustain  it, 
then  the  deposit  of  sawdust  in  the  bed  of  the 
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stream,  or  ia  the  milUpond,  which  aeoording  to 
one  iriiaesfl  tnolades  the  bed  of  the  stream,  is  an 
iolurj  to  the  right,  eTen  though  the  plaintiff  had 
lost  nothing  in  the  working  of  his  mill.  In 
mcklin  T.  WtUiunu,  10  Ex.  269,  during  the  ar- 
gument, Parke,  B.  says,  (p.  267) :  **  Whenerer 
an  act  done  would  be  eridenee  against  the  exist- 
ence of  a  right,  that  is  sn  injurj  to  the  righi,  and 
the  party  injured  may  bring  an  action  in  respect 
of  it."  And  although  NiekUn  t.  WUlianu  was 
not  upheld  (see  Bonomi  t.  Baekhouie,  in  appeal, 
£.  B.  ft  B.  646,  and  Baehhow  t.  Bonomi,  in 
error,  7  Jur.  N.  8.  800,  in  Dom.  Proc.,  yet  the 
principle  abore  stated  is  neither  shaken  nor 
questioned. 

It  appears  to  us  therefore  there  must  be  a 
new  trial,  with  costs  to  abide  the  eTent. 

RuU  abiolute. 


PRACTICE  COUBT. 

(Bqporteibjf  Hmr  O'BaiBir,  Bsq.,  Barrtsler<U-Law, 
BtporUr  in  PratUM  OouH  and  Ousmben.) 

Adshkad  t.  Gbaht. 

29,  30  Fie.  cap.  68,  $te  W^Seuwn  fmdtr  jL.  fpu  goodi  — 
Claim  by  CoUedor  for  Utut—PriorUy, 

A  Bberiff  returned  to  a  ten.  ex.  and^l.  /a.  rMldae  agalnit 
goods,  that  he  had  made  $50,  out  dl  which  ha  had  paid  a 
collector  of  taxes  $48  89,  claimed  ibr  taxee  due  bf  defend- 
aot  at  the  tine  of  the  lelsare  nnder  the  wrti,  on  land  upon 
which  the  goode  were,  and  ot^  which  the  sheriff  had  notice 
prior  to  the  sale,  and  that  he  had  retained  halanoe  towards 
hie  firee,  Ac    No  dlatnee  had  been  made  by  the  collector. 

Beld,  that  the  sheriff  mnst,  nerertheless,  aoooont  to  the 
cxecatlon  creditor  for  the  $60,  because  a  distress  bj  the 
colteetor  is  a  necessary  anteosdant  to  obtaining  the  benefit 
of  the  statute. 

[P.O.,B.T.,18e7.] 

B  Martin^  last  term,  obtained  a  rule  on  the 
sheriff  of  the  United  Counties  of  Prescott  and 
Russell,  to  show  cause  why  his  return  to  the  writ 
of  vtnditioni  exponau  for  part,  and  aliat  fieri  faeiM 
for  residue,  should  not  be  quashed,  because  it 
contradicted  the  return  made  by  him  to  the  preri- 
0U8  writ  of  fieri  facia*  against  goods,  and  contra^ 
diets  also  the  said  writ  of  venditioni  exponas  and 
fi^i  facias  for  residue,  and  because  the  return 
complained  of  was  TSgue  and  uncertain,  and  did 
not  show  under  what  writ  the  goods  were  seised 
and  sold,  or  what  goods  were  sold ;  and  why  he 
should  not  make  a  proper  return;  or  why  he 
should  not  pay  the  plaintiff,  or  bring  into  court 
the  sum  of  fifty  dollars  mentioned  in  the  return, 
or  so  much  thereof  as  should  remain  after  de- 
ducting his  fees,  but  without  deducting  the  taxes 
mentioned 'in  the  return;  or  why,  if  the  taxes 
should  properly  be  deducted,  he  should  not  pay 
to  the  plaintiff  or  bring  into  court  the  balance, 
after  payment  of  the  taxes  and  sheriff's  fees,  and 
amend  the  return  made  by  him  as  aforesaid 
according  to  the  facts ;  and  why  he  should  not 
pay  the  costs  of  this  application. 

The  return  to  the  original  fi.fa,  against  goods 
wa:),  **  Goods  on  hand  to  the  Talue  of  $20,  and 
nulla  bona  as  to  the  residue ; "  and  the  return  to 
the  second  writ  was,  **  I  hsTS  caused  to  be  made 
of  the  goods  $50,  out  of  which  I  haTc  paid  to  the 
colleotor  of  taxes  for  the  municipality  of  Lon- 
gueuil,  in  which  the  said  goods  and  chattels  were 
at  the  time  of  the  seizure  and  sale  thereof  by  me, 
the  sum  of  $48  89,  claimed  by  him  for  taxes  of 
the  lands  and  premises  whereon  the  said  goods 
w«re  taken  in  execution,  and  of  which  I  had 


notice  IVom  him  prior  to  the  sale — due  by  the 
defendant  to  the  municipality  at  the  time  of  the 
seisure— and  I  ha^e  retained  the  sum  of  $1  60, 
the  residue  thereof,  towards  my  own  fees ;  and 
that  the  defendant  has  no  other  goods,  &o., 
whereof,  Ac."  ^ 

ET.  Cameron,  during  this  Term,  showed  cause. 
He  filed  the  affidaTtt  of  the  sheriff,  which  stated 
the  deliTery  of  the  original  fi.  fa.  to  him  on  or 
about  the  27th  NoTcmber,  1866,  endorsed  to  levy 
$1,926  84  for  debt,  and  $68  60  for  costs,  besides 
interest,  sheriff's  fees,  &o. ;  a  seisure  made  of 
certain  goods,  and  a  return  of  the  same  being  on 
hand  to  the  ralue  of  $20;  the  deliTery  of  the 
ven,  ex.  and  fi.  fa.  for  residue  to  him  on  the  17th 
December,  under  which  he  sold  the  goods  so 
seized  for  $50 ;  the  seizure  of  the  goods  on  land 
of  the  defendant  in  the  town  of  L'Orignal ;  the 
notice  by  the  collector  of  the  township  of  Lon- 
gueuil  to  the  sheriff,  that  the  taxes  for  the  past 
year,  charged  on  the  land,  amounting  to  $48  89, 
were  due,  and  that  he  required  payment  of 
the  same  to  be  made  or  secured  to  him  out  of  the 
proceeds  of  the  goods  before  the  remoTal  of  the 
same  from  the  land  ;  the  giring  of  the  undertak- 
ing by  the  sheriff  to  pay  the  taxeis,  and  the  sale  * 
of  the  goods  for  $50 ;  and  his  belief  that  this 
amount  was  rightly  paid  by  him  for  taxes,  and 
that  his  return  is  correct;  and  the  conclusion  was, 
**  And  I  am  adrised  and  belicTe  that  the  right  of 
the  collector  fof  the  township]  to  be  paid  the 
said  taxes  arises  under  the  English  statute  48 
Geo.  III.  cap.  99,  sec.  87,  and  the  Canadian  sta- 
tute 29  &  80  Yic.  cap.  58,  sec.  98,  the  said  defen- 
dant being  a  non-resident  owner  of  lands." 

Martin  supported  the  rule.  What  the  collector 
did  was  not  a  seizure  by  him :  Arch.  Pr.  2  edn. 
619;  Nath  t.  Dickenson,  L.  R.  2  G.  P.  252,  and 
th'e  collector  could  not  take  goods  in  the  custody 
of  the  law. 

Adam  Wilsoh,  J. — The  aflidarit  is  rery  obscure- 
ly worded.  It  is  stated  that  the  lands  on  which  the 
goods  were  seised  by  the  sheriff  is  situate  in  the 
town  of  L'Orignal,  and  again  that  it  is  situate  in 
the  township  of  Longueuil ;  and  that  the  defen- 
dant does  not  reside  on  the  land,  but  two  or  three 
miles  distant  ttom  it;  and  firom  this  it  is  desired, 
in  connection  with  the  last  pacagraph  of  the  affi- 
darit,  that  it  should  be  assum^  the  defendant 
was  a  non-resident  owner  of  the  land,  and,  as  such 
non-resident  he  had  required  his  name  to  be 
entered  on  the  roll,  under  the  29  &  80  Vic.  cap. 
68,  sec.  98,  or  the  prior  act  of  the  Consolidated 
Statutes  for  Upper  Canada,  cap.  55,  sec.  97  ;  and 
that  (assuming  the  roll  to  haTC  been  giTcn  to  the 
collector^  the  collector  had  duly  made  a  demand 
on  the  aefendant  for  payment  of  the  taxes,  so 
as  to  be  entitled  to  distrain. 

I  cannot  take  all  this  for  granted.  But  eren 
if  it  were  true,  I  am  not  of  opinion  that  the  col- 
lector has  the  right  to  forbid  the  remoTal  of  the 
goods  by  the  sheriff,  who  acts  under  an  execu- 
tion. The  statute  enables  the  collector  to  »*  make 
distress  of  any  goods  and  chattels  which  he  may 
find  upon  the  land ;"  and  if  he  make  distress,  then 
•'  no  claim  of  property,  lien  or  pririlege  shall  be 
arailable  to  prcTent  the  sale,  or  the  payment  of 
the  taxes  and  costs  out  of  the  proceeds  thereof;" 
under  which  latter  words  it  is  rery  probable  the 
distress  by  the  collector  would  supersede,  to  the 
extent  of  the  taxes,  the  prior  seizure  of  the  sheriff 
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noder  the  execation ;  but  the  mere  notice  by  the 
collector  is*  not  to  haTO  this  effect. 

In  the  case  of  landlords,  under  the  8  Anne, 
cap.  14,  the  proTision  is  Tery  different:  it  is, 
that  **no  goods  on  any  land  leased  for  lif^,  &o:, 
,  shall  he  liable  to  be  taken  by  Tirtne  of  an  execu- 
tion on  any  pretence  whatsoever,  unless  theparty 
at  whose  suit  the  execution  is  sued  out  shall, 
before  the  removal  of  the  goods  from  the  pre- 
mises by  virtue  of  the  execution,  pay  to  the  land- 
lord all  such  sums  as  are  due  for  rent  for  the 
premises  at  the  time  of  taking  such  goods  by 
virtue  of  the  execution,  provided  the  arrears  do 
not  exceed  one  year's  rent,  &c." 

In  the  absence  of  a  dittrest  by  the  collector,  I 
must,  even  if  the  return  were  sufficient  in  other 
respects,  direct  the  sheriff  to  return  and  account 
to  the  execution  creditor  for  the  $50  produced  by 
the  sale  of  the*  goods. 

Rule  tibsolute. 


CHANCERY  REPORTS. 
{Rqported  by  Aux.  Gka!(T,  Ksq.,  RqHnrler  to  the  OourL) 

POWKLL  T.    BkQLBT. 
Injujution — Bxtent  riffht^Chair  back  pump. 

The  timpliclty  of  «n  invention  li  no  reaaon  why  a  nttent  in 
respeet  thereof  should  not  be  protected ;  where,  tiierefore, 
by  a  simple  oontrivaoce  of  cutting  away  a  portion  of  the 
los  ont  of  which  a  pnmp  was  to  be  manofiMtured,  thus 
cfring  it  the  form  of  a  chair;  and  by  the  introducticn 
into  the  tube  of  a  conical  tube  thronffh  wliieh  the  piston 
worlced,  the  plaintiff  had  been  enabled  to  constroct  a 
furoe-pamp  made  of  weod,  for  which  he  had  procured  a 
patent  of  InTentlon,  ^e  court  restrained  the  infringement 
of  the  patent. 

[13  U.O.  Oban.  11^88.] 
This  cause  came  on  for  the  examination  of 
witnesses  and  hearing  before  the  Chancellor  at 
the   dttings  of  the  Court  at  Toronto,   in  the 
spring  of  1867. 

Bell,  Q  C,  and  THlt,  for  the  plaintiff. 
C.  8.  Paiterion  and  J,  C.  Hamilton,  for  the 
defendant. 

MiUer  v.  Scott,  6  U.  C.  Q.  B.  206 ;  Smith  t. 
Ball,  21  U.  C.  Q.  B.  122 ;  Tetl^  v.  Uoitoh,  2  E. 
&  B.  966;  Emery  v.  Iredale,  11  U.  C.  C.  P.  at 
page  117;  Newton  v.  Grand  Junction  Railway 
Co.,  6  Exch.  331 :  Harwood  v.  The  Oreai  Nor- 
thern RaUway  Co,,  12  L.  T.  N.  S.  771 ;  Thompton 
V.  James,  32  Beav.  670 ;  Lister  v.  Leather,  8  Ellis 
&  B.  1004,  1023,  1033;  MerrUl  v.  Cousins,  26 
U.  C.  Q.  B.  49 ;  McCormaek  v.  Gray,  7  H.  &  N. 
25  ;  Ormson  v.  Clarke,  14  C.  B.  N.  8.  475 ;  Hor- 
ton  V.  McMahon,  16  C.  B.  N.  S.  141 ;  The  Patent 
Bottle  Envelope  Co.  v.  Seymer,  5  0.  B.  N.  S.  164 ; 
Booth  V.  Kennard,  8  Jur.  N.  8.  21,  were  re- 
ferred to. 

VANKouaHNST,  C. — I  think  the  novelty  intro- 
duced by  the  plaintiff  into  the  use  of,  and  con- 
struction for  that  use,  of  wood  as  a  foree  pump, 
is  entitled  to  the  protection  of  a  patent.  It  is 
established  that  the  old  wooden  log  lift-pump 
has  been  in  use  for  upwards  of  thirty  years  ;  and 
though  force-pumps  areas  old,  probably,  as  hills 
and  valleys,  it  appears  never  to  have  occurred  to 
any  one  to  adapt  a  wooden  pump  to  such  a  pur* 
pose  until  some  three  years  ago,  when  the  plain- 
tiff so  applied  it  by  a  contrivance  simple  enough 
in  itself,  but  not,  on  that  account,  the  less 
iogeuious  or  the  less  worthy  of  merit.  The 
frame  of  the  ordinary  lift-pump  in  use  previously 


and  since  was  formed  by  exeavatinfc  and  borini; 
through  a  log  ef  pine  wood.  Through  this 
hollow  the  piston,  was  inserted,  and  it  was  worked 
by  a  handle  on  the  outside  of  the  frame.  In 
this  way  the  purposes  of  a  lift-pump  were  accom- 
plished. But  in  a  frame  sw  constituted  the 
means  for  providing  a  force-pump  were  waotiog, 
and  impossible,  as  it  proved.  To  obviate  this 
difficulty,  instead  of  permitting  the  frame  to  re- 
tain its  square  or  circular  form,  the  pluotiff 'a 
ingenuity  suggested  the  cutting  away  about  two- 
thirds  of  the  face  of  the  solid  lo^  of  wood  for 
about  two-thirds  of  its  length,  leaving  the  bottom 
or  lower  extremity  of  the  log,  say  its  one-third 
part,  solid.  The  log  thus  presented  the  shape 
of  a  rude  chair,  in  itself  no  novel^,  for  such 
forms  of  churs  were  not  unoommon  in  oldea 
times  and  may  be  seen  now.  This  shape,  how- 
ever, has  given  to  the  pump  which  the  plaintiff 
has  continued  to  use  through  the  medlnm  of  this 
frame,  the  name  of  "Chair-backed  Pump." 
Now,  on  the  chair-back  the  piston,  worked  on  the 
side  by  a  handle,  is  fastened,  and  about  mid- way 
down  it  is  divided  by  a  hinge  and  the  lower 
length  passes  through  an  iron  belt  or  groove,  so 
that  it  descends  perpendieularly  on  to  the  box 
or  solid  part  of  the  log  below,  or  what  may  be 
called  the  seat  of  the  chair,  and  into  an  orifice 
in  this  seat  passing  down  it  through  a  conietl 
packing  box  of  iron  inserted*  in  the  seat.  This 
packing-box  is  of  an  unusual  shape,  being  coni- 
cal and  inserted  in  the  log  seat  from  below  and 
forced  up  Uirough  the  tube  out  therein  till  it 
reaches  nearly  the  top ;  being  of  larger  circom- 
ference  at  the  bottom  than  at  the  top,  which 
gives  it  its  conical  shape.  By  this  shape,  as 
well  as  by  an  iron  band  inserted  in  the  top  of  the 
upper  part  of  this  log-seat  at  a  distance  of  aboot 
half  an  inch  from  the  outer  edge  of  the  nng 
through  which  the  piston  passes,  whereby  the 
wood  forming  the  ring  is  held  firm  and  tight  ia 
its  plaoe,  the  position  of  the  pack-box  is  secured, 
and  there  is  no  chance  of  its  becoming  loose  or 
being  forced  upwards,  unless  the  chair  or  log 
which  holds  it  gives  way.  Well,  by  this  contri- 
vance of  sending  ^he  piston  down  into  the  rube 
of  this  otherwise  solid  portion  of  the  pump  frame 
or  body,  through  the  packing-box  so  tigbtiy 
closed  as  to  exclude  all  air,  the  power  of  forcing 
up  water  is  obtained.  It  is  clear,  and  is  admit- 
ted that  this  could  not  be  effected  in  the  old 
enclosed  pump  or  chamber,  because  it  would  be 
necessary  to  remove  the  facing  of  it  to  secure  a 
perpendicular  descent  of  the  piston  and  to  pre- 
pare the  lower  part  of  it  for  the  reception  of  the 
piston,  and  for  the  packing-hox.  Now.  tn  whom 
did  this  notion,  this  new  idea  of  so  preparing 
the  pump-body  or  frame  as  to  serve  the  purpf>!«es 
of  or  furnish  the  meank  for  employing  a  fi^rce- 
pump  occur,  but  to  the  plaintiff  ?  It  is  clenr  that 
he,  by  this  alteration,  converted  the  old  woodeo 
lift-pump  into  a  shape  whioh  enables  the  forciog 
power  to  be  used  in  and  by  it  During  the  inAtij 
long  years  the  wooden-pump  has  been  u«el.  thi.^ 
idea  does  not  suggest  itself  to  any  one,  bat  to 
the  plaintiff;  and  it  seems  to  me  that  it  has 
that  merit  of  invention  which  falls  within  the 
language  of  the  Lord  Chancellor  in  Penn  v.  BMy, 
Law  Rep.  2  Ch.  App.  127.  His  lordship  there 
after  speaking  of  the  difficulty  of  laying  down 
any  rule  in  such  matters,  says :  In  every  ca«e  of 
this  description  one  main  consideration  seem^t  to 
be,  whether  the  new  application  lies  so  much  out 
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of  the  former  use  as  not  natnr&lly  to  BUfrgest 
itself  to  a  person  taming  his  mind  to  the  subject, 
but  to  require  some  application  of  thought  and 
study.  Nov,  strictly  applying  this  test,  which 
cannot  be  considered  an  unfair  one,  to  the  present 
case,  it  appears  to  me  impossible  to  say  that  the 
patented  iuTention  is  merely  an  application  of  an 
old  thing  to  a  new  purpose." 

The  usefulness  of  this  invention  of  the  plaintifT 
is  not  questioned.  To  the  farmers  it  must  be  of 
the  greatest  possible  value.  At  a  cost  of  $5  mote 
tbnn  the  ordinary  lift-pump — ^a  cost  in  all  of  from 
$25  to  $80— a  forcing  apparatus  can  be  applied 
to  the  chair-shaped  pump,  by  which,  as  is 
proved,  a  stream  of  water  of  considerable  vol- 
ume can  be  thrown  a  distance  of  from  eighty 
to  one  hundred  feet.  Consider  the  great 
advantage  of  this  on  isolated  premsies,  where 
fire  engines  are  not  to  be  had ;  the  farmer  can 
use  the  pump  for  all  ordinary  domestic  purposes 
with  greater  ease  than  he  can  the  old-shaped 
one-,  for  it  is  proved  to  work  more  easily — 
though  if  this  had  been  its  only  merit  a  patent 
for  it  could  not  have  been  maintidned,  I  think  ; 
but,  ii^  an  emergency,  with  little  if  nny  more 
force  applied  to  it,  he  can  by  attaching  a  hose 
convey  water  to  buildings  on  fire  within  a  hun- 
dred feet,  and  more,  of  the  pump,  and  will  most 
probably  thus  extinguish  the  flames.  One  man, 
or  as  some  of  the  witnesaee  say,  a  child,  can  pro- 
dace,  by  working  the  pump,  a  sufficient  stream 
of  water  for  this  purpose.  No  doubt,  force- 
pump?,  with  perpendicular  pistons,  constructed 
of  metal  and  permanently  affixed  to  walls  or 
solid  frames,  have  been  In  use  for  many  a  year ; 
but,  an  ordinary  wooden-pump,  never,  until 
adapted  to  the  purpose  by  the  change  which  the 
plaintiff  has  introduced.  It  i»  said,  however, 
that  the  defendant  is  not  infrioging  the  plain- 
tiff's patent  because  he  does  not  spply  to  the 
pump,  manufactured  and  sold  by  him,  the  appli- 
ances necessary  to  work  it  as  a  force-pump. 
True  ;  but  by  adopting  the  ch>«ir-back  shape,  he 
enables  those  to  whom  he  sells  to  make  these 
appliances  without  any  nece-Mty  for  the  plain- 
tifi's  aid,  and  without  any  notice  to  him.  It 
would  be  a  great  grievance  and  wrong  to  the 
plaintiff  to  tell  him  that  he  must  search  all  over 
the  country  for  every  individual  who  converts 
one  of  the  pumps  sold  by  defendant  into  a  force- 
pump,  and  apply  to  the  Court  for  an  injunction 
against  him.  The  man  who,  by  disposing  of  the 
plaintiff's  contrivance  puts  it  in  the  power  of 
others  to  interfere  with  the  plaintiff's  patent 
right  is  the  wrong-doer,  and  should  be  punished. 
The  chair-back  shape  is  the  contrivance,  and,  on 
the. evidence,  the  only  contrivance,  by  means  of 
which  a  force-pump  of  wood  can  be  formed  and 
used — and  it  is  not  valuable  for  any  other  pur- 
pose of  a  pump.  The  old  style  of  pump  answers 
the  purposes  of  the  ordinary  lift-pomp  as  well, 
and  the  use  of  the  chair-back  shape  can  have  no 
other  advantage  than  to  enable  the  possessor  of 
it  to  turn  it  into  a  force-pump.  The  evidence 
shows  that  the  defendant  adopted  in  manufac- 
ture this  form  of  pump,  with  the  deliberate 
intention  of  damaging  the  plaintiff;  and  its  im- 
portance as  a  novelty  in  his  estimation,  is  estab- 
lished by  his  marking  on  the  article  when  exposed 
for  sale  ***  Begley's  Patent"  This  is  a  fraud 
upon  the  public ;  and  the  defendant  cannot  com- 
plain if  he  is  judged  by  his  own  estimate  of  the 


importance  of  the  invention.  I  had  occasion  to 
make  some  remarks. upon  the  effect  of  such  con- 
duct in  a  case  of  Walker  v.  Alley,  ante  p.  866. 
It  is  contended  that  the  specifications  do  not 
sufficiently  describe  the  invention.  They  are  not 
very  artistically  prepared,  and  the  language  is 
somewhat  obscure  and  vague,  but  probably  not 
so  much  so  to  mechanics  and  farmers  as  to  those 
accustomed  to  more  choice  and  accurate  expres- 
sions ;  still,  I  think,  they  in  substance  describe 
the  invention  as  a  wooden  force-pump,  provided 
by  a  chair-back  shape  or  frame,  wiih  a  piston 
passing  through  an  iron  groove  fastened  on  the 
back  of  the  chair,  and  working  in  its  lower  half 
perpendicularly  into  the  chair-bottom  through  a 
tightly  enclosed  and  secured  conical  iron  pack- 
ing box. 

I  decree  a  perpetual  injunction  and  account 
with  costs. 


The  Bank  or  Montbeal  t.  McTavish. 
iVre  poUejf  uizabU  under  exeeutitm. 

▲  llr«  policy,  afUr  a  Iom  has  taken  place,  and  money  has 
become  payable  thenon,  la  each  a  upedalty  or  secority 
fi>r  money  aa  ii  sellable  under  execution,  though  the 
amount  payable  baa  not  tieen  aaoertalced. 

Where  aneh  a  pollcv  waa  vertwilly  aasigned  to  a  creditor  by 
a  person  In  inaolTent  eircnmiUneee,  In  latli&etion  of  a 
debt  not  due,  and  la  eonslderatlon  of  an  advance  of 
money  at  the  time,  the  awlgnment  waa  held  void,  as  a 
flnaudulent  prefiBrenee  within  the  Coniol.  Stat.  U.  G.  ch. 
20,  lee.  18. 
^  [18  U.  a  Chan.  Rep.] 

Hearing  at  Toronto  before  Vioe-Chancellor  . 
Mowat  on  evidence,  taken  partly  before  him  at 
Stratford  at  the  sittings  of  the  court  there  in  the 
Spring  of  1867,  and  partly  afterwards  before  the 
examiner  by  consent 

Blake,  Q.  C,  for  the  p'aintiffs. 

Mo8a  and  Rae  for  the  defendants. 

Mowat,  V.  C. — The  plaintiffs  are  execution 
creditors  of  the  defendant,  William  M.  Gardell ; 
and  the  substantial  object  of  the  bill  is  to  obtain 
payment  upon  their  execution  of  the  amount  due 
on  a  Fire  Policy,  dated  12th  August,  18G4,  and 
nnder  which  the  defeudants,  The  County  of 
Perth  Mutual  Fire  Insurance  Company,  who  are 
the  insurers,  became  liable  in  respect  of  a  fire 
which  took  place  on  the  i9tb  October  following. 
Before  the  amount  to  be  paid  on  the  policy  had 
been  adjusted  with  the  Company,  viz,  on  the 
19tb  December,  1864,  Cardell  assigned  this  policy 
to  ihe  defendant,  Alexander  McTavish,  in  satis- 
faction of  thfee  promissory  notes  then  heM  by 
McTavish,  and  to  which  Cardell  was  a  party, 
and  in  consideration  of  a  further  sum  of  $100 
in  cash.  The  notes  were  not  due  at  the  time  of 
this  transaction.  The  plaintiffs  contend  that 
this  assignment  was  a  fraudulent  preference 
within  the  meaning  of  the  Statute  U.  C.  Con. 
ch.  26,  sec.  18.  The  plaintiffs  were  creditors  of 
Cardell  at  this  time. 

I  am  satisfied  from  the  evidence  that  at  the 
Ume  of  this  assignment  Cardell  was  in  insolvent 
circumstances,  and  unable  to  pay  his  ddbts  in 
ftill ;  that  both  he  and  McTavish  were  aware  of 
this  at  the  time  of  negotiating  for  the  transfer  ; 
that  the  object  of  McTavish  in  advaucing  the 
$100  was  to  obtain  a  preferance  over  Cardell 's 
other  creditors  to  the  extent  of  the  balance ;  and 
that  Cardell  intended  he  should  have  this  prefer- 
ence, and  made  the  assignment  with  that  intent. 
Cardell  was  more  anxious,  I  have  no  doubt,  to 
get  the  f  100    than   to   give  a    preference   to 
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MoTavish ;  what  he  wanted  that  sum  for,  or 
what  use  he  made  of 'it,  does  not  Terj  distinctly 
appear ;  the  evidence  furnishes  no  ground  for 
supposing  that  he  wanted  it  for  any  emergency 
of  business,  or  that  he  applied  it  to  any  purpose 
of  which  his  creditors,  directly  or  indirectly, 
got  the  advantage* 

It  does  not  seem  to  me  to  be  material  for  the 
plaintiflfd  to  make  out  that  the  intent  to  prefer 
was  the  assignor's  sole  intent,  or  even  principal 
motive,  in  making  the  assignment.  I  think  it 
sufficient  that  the  preference  was  one  intent,  and 
am  of  opinion  that  any  other  motive  which  oper- 
ated with  the  assignor,  was  not  of  such  a  charac- 
ter as  to  render  this  intent  harmless  in  reference 
to  the  policy  of  the  Act. 

There  was  some  forcible  argument  at  the  bar 
as  to  whether  notice  by  McTavish  of  his  debtor's 
insolvency  was  material  to  the  plaintifif's  case ; 
but  it  is  unnecessary  for  me  to  ezpres^s  any 
opinion  on  that  point,  as  I  think  he  h>id  such 
notice. 

The  Sheriflf  is  autboriied  by  the  26 1st  section 
of  the  Common  Law  Procedure  Act  to  **  seize 
specialties  or  other  securities  for  money."  A 
fire  policy  under  seal,  after  money  has  become 
payable  thereon,  is  certainly  within  these  words ; 
and  I  have  failed  to  satisfy  myself  that  the  fact 
of  the  amount  to  be  paid  not  having  been  ascer- 
tained and  liquidated  before  the  assignment,  or 
of  the  policy  being  in  a  Mutual  Insurance  Com- 
pany— circumstances  relied  on  by  the  defendant 
— constitutes  any  solid  ground  for  holding  that 
the  policy  was  not  within  the  meaning,  a^  well 
as  the  words  of  the  statute.  I  must  therefore 
decree  for  the  plainti£fs. 

Part  of  the  consideration  for  the  assignment 
was  money  advanced  at  the  time,  but,  the  assign- 
ment being  void  as  a  fraudulent  preference, 
MoTavish  could  not.  I  think,  in  equity,  any 
more  than  at  l&w ^Lempriere  t.  PasUy^  2  T.  R. 
485;  At/ling  Y.  Williama,  6  C  &  P.  401  ;  Feather- 
stone  V.  Hutchinson,  Cro.  Elii.  199;  Scott  v. 
Agilmore,  8  Taunt  226;  Thomas  y.  WUliams,  10 
B  &  C.  671;  Ferguson  v.  Norman,  6  Sc.  810; 
Higgins  v.  Pett,  4  Ezh.  824— claim  to  hold  it  as 
a  security  for  the  advance,  or  any  part  of  it. 

After  the  assignment,  Cardell  agreed  with  the 
Company  to  accept  $800  in  full,  in  respect  of 
his  ioss,  and  the  plain tififs  acquiesce  in  this 
agreement.  I  understood  all  parties  to  admit 
that  more  than  that  sum  was  due  the  plaintiffs 
on  their  execution.  If  so,  the  decree  will  be  for 
payment  to  the  plaintiffs  of  that  sum  by  the 
Company,  less  the  Company's  costs  of  this  suit. 
The  plaintiffs  i^ill  add  the  Company's  costs  to 
their  own,  and  are  entitled  to  both  against  the 
other  defendants.  If  it  is  not  admitted  thst  so 
much  is  coming  to  the  plaintiffs  on  their  execu- 
tion, there  must  be  a  reference  to  ascertain  the 
amount. 


COBBESPOKDENCE. 


The  Question  of  Ditieion  GourU  Costs. 
To  TBB  EnrroBS  or  thb  Local  Courts'  Gazsttk. 

Gentlbicen, — ^Business  has  faUen  off*  in  tlie 
Division  Courts  eo  very  perceptiblf/^  that  the 
clerks  in  the  country  and  small  town  courts, 
who  have  for  soreral  years,  by  the  exercise  of 
very  great  prudence  and  economy,  maintained 
their  families  on  incomes  not  exceeding  those 
of  carpenters  or  masons,  are  now  reduced  to 
Tery  near  starvation  point  Is  it  any  crime 
then  I  ask  that  they  should  charge  all  they 
legally  can  for  their  serrices?  Especially 
since  all  they  can  legally  claim  is  such  an 
amount  in  compiarison  with  the  work  which 
has  to  be  done  for  it  is  no  other  men  hare 
been  asked  to  accept 

I  say  fearlessly  that  no  body  of  men  in 
Canada  haye  been  worse  paid,  more  unjustly 
used,  or  more  insulted  by  public  men  than  the 
respectable  body  of  Division  Court  Clerks  of 
the  Province  of  Ontario,  and  their  Bailiffs. 
The  number  of  those  of  them  who  go  beyond 
the  correct  rendering  of  the  tariff  in  charging 
costs,  are  I  know,  and  will  continue  to  think 
until  proof  is  given,  fitly  represented  by  0. 

I  do  not  know  whether  I  am  "the  out 
County  Clerk"  who  is  accused  of  having 
charged  $4  on  an  application  for  new  trial,  by 
your  correspondent,  or  no ;  but  lately  on  an 
application  for  a  new  trial,  where  one  of  the 
parties  liyed  out  of  the  county  and  sundry 
papers  and  notices  had  to  be  seryed  requiring 
transmission  to  the  clerk  of  the  division  in 
which  the  party  lived,  the  fees  amounted  to 
$3  36,  of  which  30c.  went  to  the  F.  F.  for 
judge^s  orders., 

It  certainly  is  out  of  my  memory  and  I 
think  out  of  that  of  the  very  '*  oldest  inhabi- 
tant*' when  justice  or  law  could  be  got  without 
money  or  without  price,  or  mercy  either  for 
that  matter,  except  in  Uearen.  The  Queen's 
judges  are  now  I  presume  paid  by  the  public, 
as  the  "  King's  judges"  were  formerly.  Bat 
I  have  not  yet  heard  of  lawyers  being  paid  by 
the  public,  nor,  except  in  part,  officers  of  the 
courts  either.  And  the  County  Court  judges 
are  paid  from  the  Fee  Fund,  so  cannot  be  said 
to  be  paid  by  the  public  in  the  sense  that  the 
superior  court  judges  are  sidd  to  be^  "In 
Toronto  and  many  counties,  bailiffs  claim,  and 
are  allowed  fees,  varying  from  30  to  75c  on 
return  of  executions  nulla  hona,^^  and  very 
properly  so  and  on  good  authority — ^that  of 
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the  late  Hod.  S.  B.  Harriion,  one  of  the  fire 
framers  of  the  Diyision  Court  Rules,  and  no 
mean  authority  on  matters  of  law  and  practice. 
He  told  me  nearly  thirteen  years  ago,  when  I 
asked  him  what  authority  the  bailiff  had  for 
the  charge,  that  '*  the  item  in  the  tariff  enforc- 
ing execution"  was  the  authority.  And  I 
looked  no  higher  for  a  warrant  to  continue  a 
practice  that  had  so  good  a  foundation  in 
justice,  and  that  was  in  force  since  Division 
Courts  were  established.  Your  correspondent 
thinks  it  simply  extortion.  I  think  it  simply 
justice.  And  I  eonceive  that  I  am  supported 
in  my  riew  by  the  practice  in  the  courts  pre- 
sided OTer  by  that  most  excellent  judge,  Mr. 
Gowan,  of  the  County  of  Simcoe,  whose 
practice  it  is  to  fine  his  bailiffs  if  they  do  not 
return  executions  withift  30  dayS,  **  The  law 
says  bailiffs  shall  forfeit  their  fees."  If  they 
hare  no  fees  on  nulla  h<ma  returns,  how  can 
they  forfeit  them  f  Clearly  they  cannot  Yet 
in  Simcoe  if  the  return  is  not  made  within  the 
allotted  time,  the  bailiff  is  fined  the  amount 
exactly  of  the  fee  that  he  is  allowed  for  en- 
forcing execution.  One  of  two  things  is  to  me 
rery  plain,  either  the  bailiff  has  a  right  to  the 
fee  on  return  of  milla  lana^  or  the  judge  has 
no  right  to  inflict  a  fine  for  non-returning  of 
execution.  Well,  in  my  Tiew,  his  honour  is 
quite  right  in  inflicting  the  fine,  and  all  clerks 
are  quite  right  in  taxing  the  fee  for  the  bailiff. 
It  has  been  over  and  over  again  complained 
of,  that  bailiffs  are  liable  to  be  sent  (and  are 
sent)  scores  of  miles  all  orer  the  county 
without  recompense,  whenerer  a  spiteful  or 
ill  designing  person  who  has  an  unsettled 
judgment  wants  to  play  them  a  trick.  A 
paltry,  25c.,  30c.,  40c.,  will  procure  an  execu- 
tion against  a  defendant,  said  defendant  being 
weU  hnaton  not  to  have  a  cent  above  what  our' 
yery  humane  laws  allow  him  to  cheat  his 
creditors  out  of.  And  go  the  bailiff  must,  it 
may  be  hub-deep  in  mud,  it  may  be  to  the 
further  end  of  the  county,  and  all  his  remun- 
eration for  a  day's  time  lost,  tolls,  fe^d  for 
horse  and  man,  wear  and  tear  of  buggy  and 
harness,  body  and  mind,  is  (your  correspond- 
ent  says  nothing  at  all)  from  30  to  75c.  In 
my  opinion,  any  plaintiff  or  his  agent  who 
orders  an  alioi  execution  and  will  not  shew 
goods  liable  to  seizure,  should  himself  be 
made  pay  the  bailiff's  fees,  as  if  leyy  had  been 
made  and  money  made. 

Your  correspondent  objects  to  the  charge  of 
the  transmission  fees  on  transcript  of  judgment 


and  appeals  to  ths  letter  of  the  tarifiT  **  For 
service,"  it  does  not  say  what  or  whose  service, 
I  appeal  to  the  letter  also  of  the  law,  and  bold 
that  the  transcript  h  sent  for  the  iertiet  of 
the  plaintifi^  in  enabling  him  to  recover  bis 
debt.  Whether  the  charge  ia  right  in  the 
letter  of  the  law  or  not,  ^tis  ri^^hteoua  in  the 
spirit,  which  is,  that  the  clerk  hhall  be  paid  for 
his  trouble  in  transmitting  pHpers,  It  \s  very 
easy  and  very  wrong  for  jour  correspondent 
to  get  up  a  bad  feeling  agninst.  the  ofTiccrd  of 
the  courts  by  his  insinuatif'ns.  "  Clerks  aro 
in  the  habit,"  and  '*  His  said  one  clerk,  ^c." 
because,  both  with  ijL^nurant  and  prejudiced 
persons  and  also  oftcTi  with  those  who  are 
neither,  "it  is  said  one  clerk"  does  so  and  so, 
speedily  becomes  the  firm  belief  that  aUclerki 
really  do  the  thing  imputed, 

I  have  heard  so  in  any  false  charges  brought 
against  judges,  clerks,  bailiffs  and  lawyers, 
that  I  believe  none  without  posit  ire  proof. 
And  I  do  not  beliere  what  your  corre?^  pond  ent 
says  about  charging  for  judges*  certificates  on 
execution.  There  is  no  warrant  for  such  a 
charge  (there  should  be)  and  as  Division  Cotirts 
Clerks  are  not  generally  either  fools  or  knaves, 
I  do  not  think  any  of  them  would  make  the 
charge. 

It  is  just  possible  that  the  cost  of  a  |20  suit 
may  by  the  foolishness  or  knavery  of  the 
defendant,  be  run  up  to  |20.  But  I  venture 
to  say  not  one  in  five  hundred  does,  and 
never  illegally  or  by  fault  or  fraud  of  judge, 
clerk  or  bailiff,  or  apart  from  witness  feofi, 
and  your  correspondent  docs  not  know  much 
of  the  relation  of  costs  of  Division  Court  and 
County  Court  suits,  or  he  would  not  venture 
on  the  assertion  that  Division  Court  costs  are 
higher  in  proportion.  I  have  no  more  to  say 
now  in  remarks  upon  your  communicated 
article  in  your  August  number ;  hni  I  have  a 
word  \o  say  to  my  brother  clerks.  To  them 
I  would  say,  you  know  that  our  fees  were 
always  miserably  inadequate  as  compensation 
for  the  time,  sense  and  caro  required  of  us  in 
the  discharge  of  our  onerous  duties.  You 
know  that  when  said  feea  ever  did  attain  a 
bulk  sufficient  to  do  anything  more  than  sup- 
port our  families,  wc  had  to  work  ni^;Ut  and 
day,  employ  clerks,  or  ^vi  our  wives,  and 
sisters,  sons  or  dau^httn-s,  to  help  us.  If  we 
were  paid  even  poorly  fur  tn-LTythin*^  requirc4 
of  us  by  law  to  do,  we  might  yet  make  a 
livi/ig.  Therefore,  I  propose  thnt  I  he  clerks 
of  each  county  should  meet  some  day  soon, 
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4ind  after  such  consideration  draw  up  a  just 
and  moderate  tariff  as  would  deserve  and  com- 
mand the  attention  and  approbation  of  our 
fieyeral  judges.  Then  send  one  of  their  num- 
ber as  a  delegate,  to  a  meeting  to  be  held  in 
some  central  place,  with  said  tariff.  The 
tariffs  so  brought  together  to  be  compared, 
and  one  fixed  upon  by  the  delegates  and  that  to 
be  printed  and  a  copy  sent  to  each  county 
judge  with  a  request  from  all  the  clerks  to  all 
the  judges  to  interest  themselves,  and  see  that 
their  clerks  get  common  justice  from  the 
Legislature,  fair  wages  for  work  done. 

I  have  a  list  of  duties  required  to  be  per- 
formed by  Division  Court  Clerks  without  any 
remuneration,  that  would  fill  a  column  of 
your  journal,  but  J  do  not  wish  to  afflict  your 
honest  soul  with  such  a  list  of  wrong,  and  I 
have  taken  up  too  much  of  your  time  and 
space  already  I  fear.  For  eight  years  past  I 
have  been  musing  (and  that  was  a  mu$ing 
that  was  not  amunng)  and  at  last  the  fire  has 
kindled  and  I  have  writ  with  my  pen.  Are 
not  we  Division  Court  Clerks  as  a  body, 
as  respectable  and  intelligent  a  body  of  men 
as  the  clerks  of  County  Courts,  Crown  and 
Pleas,  Surrogate  Courts,  or  even  fis  County 
Crown  attorneys,  or  even  as  the  sheriffs  ?  We 
have  to  sit  our  long  days  in  court  like  the 
former ;  they  get  $4  per  day.  We  get  nothing. 
They  get  fees  for  filing  papers.  We  file  twice 
the  number  and  get  nothing.  They  swear 
witnesses  at  20c.  each.  We  have  to  swear 
dozens  of  them  for  nothing.  The  Crown 
Attorney  writes  letters  at  25c.  each,  paper 
found.  We  write  dozens  on  our  own  paper 
for  nothing.  The  sheriff  receives,  takes  charge 
of  and  pays  over  money  and  gets  fiy^  per  cent 
for  doing  so.  We  have  to  do  the  same  with 
many  more  entries,  and  get  nothing  per  cent 
for  doing  it  AH  those  gentlemen  have  offices, 
books  and  stationery  provided  for  them.  We 
have  to  provide  all  these  at  our  own  expense, 
and  then  they  are  the  property  of  the  County 
Crown  Attorney.  Sir,  my  surety  bonds 
amount  to  twelve  thousand  dollars  ($12,000) 
just  the  same  as  the  sheriff  of  the  county,  and 
a  little  less  than  the  clerk  of  the  Crown  and 
Pleas. 

Their  working  time  is  over  at  8  o'clock,  p.m. 
Mine  is  never  over  if  any  one  chooses  to  call 
for  my  services.  Their  incomes  are  small 
enough,  and  mine  is  not  much  more  than  half 
theirs.  Why  should  it  not  be  more  neiA-ly 
equal ;  not  that  I  care  about  the  proportion  it 


bears  to  theirs,  if  it  was  in  itself  enough  to 
supply  the  modest  wants  of  my  not  numerous 
family. 

If  I  could  keep  my  family  warmly  clad,  any 
other  man's  may  go  in  silk  and  satins  for  me. 
If  I  can  'feed  my  family  on  plain  wholesome 
food,  any  other  man's  may  hare  all  the  lux- 
uries money  can  get  him.  Nor  do  I  want  to 
see  my  country  in  distress  that  I  maj  accu- 
mulate riches.  But  I  do  want  this,  that  I  and 
my  brother  clerks  and  our  bailiffs  should  be 
paid  a  fair  remuneration  for  the  work  we  are 
called  upon  to  do ;  taking  into  account  that 
as  we  are  expected  to  be  on  hand  to  do  thit 
work  when  wanted,  which  prevents  us  from 
going  abroad  to  look  for  other  work,  the  pay 
for  the  hours  work  we  do,  should  be  made  to 
cover  the  hours  we  are  forced  to  be  (as  regards 
money  making  work)  idle. 
I  am  Sir, 

Your  obedient  servant, 

T.  A.  Agar, 
Clerh  Ut  DitUion  Courts  Co.  Feel 


Jury  trials  in  DivUion  CourU — A  quettion 
cLt  to  the  power  to  nonsuit 

To  THE  EDrroas  of  titb  Local  Courts*  Gazetti. 
Gkntlbhen. — The  Division  Court  Act  (Cod- 
Bolidated  Statutes  of  Canada,  sec  Si,  page 
149,)  contains  this  provision:  **0n  the  day 
named  in  the  summons,  the  defendant  shall 
in  person,  or  by  some  person  on  his  behalf 
appear  in  the  Court  to  answer,  and  on  answer 
being  made,  the  judge  shall,  without  further 
pleading  or  formal  joinder  of  issue,  proceed, 
in  a  summary  way,  to  try  the  cause,  and  give 
judgment;  and  in  case  satisfactory  proof  is 
not  given  to  the  judge,  entitling  either  party 
'to  judgment^  he  may  non-suit  the  plaintiff; 
and  the  plaintiff  may,  before  verdict  in  jury 
cases,  and  before  judgment  pronounced  in 
other  cases,  insist  on  being  nonsuited."  Then 
again,  in  the  rules  of  the  Division  Court,  hav- 
ing the  force  of  Statute  Law,  we  find  this  in 
addition  to  the  above  law  as  to  nonsuit,  see 
General  Rule  69 :  **  In  cases  where  the  hear- 
ing IB  by  jury,  the  judge  has  the  same  power 
to  nonsuit  as  in  ordinary  cases."  Then  we 
will  advert  to  the  clause  as  to  jury  trials: 
**  Five  jurors  shall  be  empanelled  and  sworn 
to  do  justice  between  the  parties  whose  cause 
they  are  required  to  try,  according  to  the  best 
of  their  ekill  and  ability,  and  to  give  a  true 
verdict  according  to  the  evidence,  and  the  ver- 
dict of  every  jury  shall  be  unanimous."    See 
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sec  131,  page  158,  Consolidated  Statutes  of 
Upper  Canada.  Now  the  question  arises  un- 
der these  sections  and  said  rule,  whether  the 
judge  on  a  jury  trial  can,  if  he  thinks  the 
plaintiffs  eyidence  insufBcient,  force  him  to 
take  a  nonsuit  against  his  will,  or  whether  he 
is  not  in  fact  (as  in  the  Superior  Courts,)  sim- 
ply to  instruct  the  jury  to  find  a  rerdict  for 
the  defendant,  as  the  plaintiff  refuses  the 
nonsuit  I  contend  that  the  latter  is  the  pro- 
per course,  and  that  the  rule  69  does  not  con- 
flict with  this  even,  but  merely  gives  the  judge 
the  power  (which  he  might  not  otherwise  have 
in  jury  cases)  to  nonsuit  in  jury  ca^es  with 
the  plaintiff's  consent  The  contrary  view  is 
taken  by  several  judges,  and  by  the  judge  who 
presides  over  the  Division  Court  in  Toronto, 
and  by  the  judge  who  presides  over  the  Divi- 
sion Courts  in  the  County  of  York.  They 
contend  that  the  judge  has  the  power,  whether 
the  plaintiff  consents  or  not,  to  nonsuit,  and 
that  the  rule  as  to  this  in  Division  Courts  is 
different  from  the  practice  in  the  Superior 
Courts. 

Now  I  contend  that  the  right  of  jury  trial 
was  given  to  the  people  in  Division  Courts,  as 
a  safeguard,  to  some  extent,  against  the  judge, 
and  that  a  plaintiff  having  chosen  his  mode  of 
trial,  cannot  be  deprived  of  it,  simply  because 
a  presiding  judge  may  take  a  different  view  of 
the  facts  or  their  relevancy,  or  the  importance 
of  evidence  from  what  they  would  have  taken. 
That  to  grant  such  a  power  in  a  judge  is  tan- 
tamount to  destroying  the  trial  by  jury,  is 
saying  that  after  all  the  jury  are  not  to  be 
judges  of  the  fact,  but  only  to  act  as  the  judge 
may  dictate ;  is  virtually  making  the  judge 
the  sole  disposer  of  all  cases.  I  say  the  rule 
comes  in  merely  to  say  that,  in  jury  cases,  as 
in  other  cases,  the  judge,  under  ordinary  rules 
of  practice,  as  in  the  Supreme  Courts,  may 
nonsuit;  not  that  he  can  do  so  at  his  mere 
will.  If  this  rule  had  not  been  made,  it  might 
be  thought  he  could  not  nonsuit  even  with 
consent,  although  I  admit  section  84  gave  the 
power  to  the  plaintiff  to  take  a  nonsuit 

But  if  there  is  a  doubt,  it  is  better  to  give  it 
in  favour  of  the  plaintiff's  right  to  go  to  the 
jury — reserving  the  right  to  grant  a  new  trial 
to  the  defeated  party.  I  see  no  difference 
between  our  County  Court  Act  and  the  Eng- 
lish County  Court  Act,  (although  the  English 
Act  has  not  our  rule  69). 

It  has  been  held  in  England,  agreeably  to 
my  view,  that  the  judge  cannot  nonsuit  against 


the  plaintiff's  nil;  see  Stand  iff  v,  ClarJ:€, 
7  Exchequer  Reports,  439;  21  L.  J.  E.vch. 
129;  Davis  County  Court  Practice,  title. 
Nonsuit,  lU.  Then  sec.  60,  Consol.  Stat. 
U.  C.  page  147,  says  that  in  certain  cases 
the  practice  of  the  Superior  Courts  may 
be  applied  to  Division  Court  practico,  I 
would  bo  happy  to  have  the  views  on  this 
matter  of  the  learned  editors  of  your  Journal, 

C.  M.  D. 
Toronto,  22nd  August,  1867. 

[We  are  of  the  impression  that  our  corres- 
pondent is  right  in  the  main  in  his  view  of 
the  practice.— Edb.  L,  C.  G.J 


Boff  Jet — Liquor  Licen^eM, 

To  THE  EOITORS  OF  TH¥  LoCAL  CoURTS*  G  ASETEK 

Gbntlmm IN,— Regarding  the  Act  20,  30  Vic. 
cap.  66,  sec.  14,  there  is  a  difference  of  opinion 
held  by  justices  and  councillors  in  this  quarter. 
Some  inBisling  that  the  **  returns  usual  in 
cases  of  conviction*^  should  be  made  in  all 
ecues  that  come  before  justices  under  aaid  Act 
And  others,  that  returns  are  ojily  necessary 
where  the  owners  of  the  dogs  are  proven. 

If  returns  should  be  made  tn  all  cases,  even 
where  the  owners  of  the  dogs  are  not  known, 
should  the  municipality  in  such  cases  be 
styled  the  defendants. 

Also,  is  a  person  holding  a  license  from  a 
municipality  for  the  sale  of  liquor  by  the 
quart,  discjualificd  to  act  as  councillor  for  such 
municipality.  The  council  of  which  he  would 
form  a  part,  having  the  regulating  of  the 
amount  of  license  to  be  paid,  and  the  security 
to  be  furnished  for  the  observance  of  the  con- 
ditions of  such  Ucenae,  and  the  by-laws  of  the 
municipality.  Your  opinion  on  the  foregoing 
will  oblige, 

A  JtTsnctt  Of  THK  Pbacs. 


[1.  It  does  not  at  present  appear  to  us  that  the 
certificate  of  the  justices  spoken  of  in  section 
9  of  the  Act  for  the  protection  of  sheep,  can 
be  construed  to  mean  a  *'  conviction,'^  which 
must  be  returned  to  the  Quarter  Sessions 
under  the  provisions  of  Con.  Stat.  U.  C,  cai\ 
124,  alluded  to  apparently  in  section  14. 
There  is  certainly  a  *'  trial  or  hearing,"  but 
nobody  m  convicted,  nor  is  any  fine,  forfeittjro, 
penalty  or  damages  imposed  ;  there  is  in  fact 
no  certain  person  to  impose  a  6ne  or  penalty 
■upon.  The  object  of  the  first  part  of  section 
9  is  to  certify  to  the  Municipality  the  name  of 
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the  person  entitled  to  relief  and  the  amount  to 
be  paid  him^  but  even  then  only  to  be  paid  out 
of  a  particular  fund.  It  would,  however, 
seem  to  be  necessary  to  make  a  return  "  in 
each  case,"  which  may  perhaps  be  interpreted 
to  mean  every  ea$e  to  the  Clerk  of  the  Munici- 
palitj,  and  this  for  obvious  reasons. 

2.  The  person  described  does  not,  so  far  as 
the  facts  are  stated,  appear  to  be  within  the 
disqualifying  clause,  7*^  of  the  Municipal  Act 
Our  correspondent  will  perhaps  explain  him- 
self:—Eds.  L.  C.  G.] 


— Tariff  for  guardiam  under  Imohent  Act, 
Sale  ofintereit  in  Croicn  Lands  tinder  fi,  /a. 
To  TflE  Editors  or  the  Local  Courts'  Gazettb. 

Gentlemen, — In  your  number  of  July,  a 
barrister — Prescott,"  asks  whether  "the  in- 
terest of  a  person  in  Crown  Lands  before 
patent  issues,  is  saleable  under  Ji.  fa.  f  By 
reference  to  Chancery  Reports,  vol.  xiii.  page 
802—1867—"  YaU  v.  Tollerton;'  he  will  see 
that  the  Chancellor  has  decided  that  it  is. 

I  wish  to  call  your  attention  to  the  want  of 
a  tariff  for  guardians  under  the  Insolvent  Act ; 
as  the  law  now  stands,  when  an  assignee  is 
appointed  it  sometimes  happens  that  the  guar- 
dian is  deprived  of  all  power  of  collecting 
from  him,  not  only  his  equitable  claim  for  his 
time  and  trouble,  but  even  the  money  he  has 
been  compelled  to  advance  in  travelling  to  and 
fro,  and  having  the  property  taken  care  of. 
Some  such  table  as  the  following,  would,  I 
conceive,  be  equitable : 

Taking  care  of  assets — per  day — 
where  assets  of  estate  $500 

and  less $1  00 

Over  $500  and  not  over  $1,000 . .  2  00 
Over  $1,000  and  not  over  $5,000.  3  00 
Over  $6,000  and  not  over  $10,000.      4  00 

All  over  $10,000 6  00 

All  disbursements  to  be  allowed  in  addition. 

Taking  into  consideration  the  fact  that  the 
guardian  has  great  responsibility  in  taking 
charge  of  the  estate,  I  think  the  fees  are  not 
at  all  beyond  what  they  should  be. 

Yours,  kc.^ 
Brockville,  Aug.  13,  *67.        St.  Lawrence. 


fl.  That  may  be,  but  even  so,  is  the  Crown 
bound  or  would  it  recognise  an  assignment 
in  such  case  P 

2.  Before  committing  ourselves  to  these 
figures,  wo  should  like  to  hear  from  bthers 
who  are  au  fait  with  these  matters.  —  Eds. 
L.  J.] 


Miss  LoDgsworth'B  final  appeal  to  the  Hoose  of 
Lords  was  oa  Tuesday  last  diBmissed.  The  Lord 
Chancellor  delivered  judgment  at  consldenble 
length,  Lord  Cranworth  signified  his  oonenrnwce 
with  the  decision  in  fewer  words,  and  Lord 
Colonsay  did  little  more  than  barely  expre&s  hia 
acqaiescence.  Lord  Westbury,  who  was  present, 
said  be  bad  not  intended  to  give  any  vote ;  he 
had  been  absent  daring  the  argument  in  cocse- 
qaence  of  a  domestic  affliction.  He  had,  how- 
ever, beard  the  appellants  address,  and  woulJ 
have  striven  to  attend  daring  the  rest  of  the 
argament  had  he  felt  any  reasonable  ground  for 
believing  that  the  appeal  conld  be  sastaiaed. 
Miss  Longwortb  now  petitions  the  Hou^e  o 
Lords,  stating  the  composition  of  the  Court  which 
sat  on  her  appeal,  and  the  witlidrawal  of  Lord 
Westbui^,  and  proceeds  to  say  that  Lord  Coloa- 
say,  baVing  been  one  of  the  judges  of  the  CoDrt 
which  gave  the  decision  appealed  from,  ongbt  oot 
to  have  sat  to  hear  an  appeal  from  his  own  deti- 
sion.  There  being  but  two  other  judges  left. 
MibS  Longwortb  submits  that  the  Court  was  oat 
properly  constituted  according  to  tbe  practice 
and  requirements  of  Parliament* 'and  prays  to 
have  her  appeal  re-argaed. 

**  Where.  *'  asks  tbe  Manehe»ter  Guardisn^  is 
**  trade  unionism  to  end  ?  We  gather  from  % 
case  heard  before  the  local  bench  recently,  that 
Oldham  has  a  *  washerwoman's  anion/  with  \xb 
regularly  appointed  officers  and  ontside  world  of 
charring  *  knobsticks.'  Que  Bridget  Colemao,  it 
appears,  is  secretary  of  this  society.  On  Sator- 
day  night  Bridget  drank  too  muoh,  and  on  turn- 
ing out  into  tbe  street  assaulted  another  washer- 
woman who  did  not  belong  to  *  the  anion/  sod 
whom  she  denoanoed  as  a  *  knobstick.'  She  was 
sentenced  to  seven  day's  hard  laboar  for  disorder- 
ly conduct. 


Patbiaschs  or  thb  Law. — "  Dodd*B  Book  of 
Dignities"  affords  the  following  extraordinary 
instance  of  longevity  amonsst  our  great  men  of 
tbe  law : — Ex-Chancellor  Brougham,  89  years ; 
Ex-Chancellor  St  Leonards,  86 ;  £x-CbauceIIor 
of  Ireland,  Blackburne,  85  ;  Ez-Jndge  Lord 
Wensleydale,  86 ;  Ex-Chief  Justice  of  Irelioi 
Lefroy,  91 ;  Ex-Cbief  Baron  Pollock,  84 ;  Acting 
Judge  of  Admiralty,  Lusbington,  85.  Total  age 
of  seven  persons  604  years.  This  gives  an  arer- 
age  to  each  of  more  than  86  years  and  5  months. 
Bat  if  the  exact  birthday  was  given,  it  is  pro- 
bable the  average  would  reach  87. — Tim€$, 


APPOINTMENTS   TO    OFFICE. 


OOUNTT  JUDGES. 
HERBERT  STONE  MCDONALD,  of  Oigoode  Hall  K^. 
Barriater-at-LAW,  to  bo  Deputy  Judge  of  tbe  GoonCj  Onu t 
Id  and  for  the  United  Goantlas  of  Leedi  and  OreBTille.— 
(Ouetted  34th  Angiut,  1887.) 

SHERIFFS. 
WILLIAM  FERGUSON,  Enq.,  to  be  Sheriff  of  the  Oonatj 
of  Frontenee,  In  the  room  of  Thonuis  A.  Corbett,  BninlN, 
reelgned.— (Oex»tted  17th  Augnst,  1867.) 


TO    CORRESPONDENTS. 

"  T.  A.  AoAa"  •*  0.  M.  D.,"  «  Juawci  or  thi  Pxaci,''  **  St. 
Liwaaaoi.''— Uader  **  Gorniipondeaee.* 
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THE  MARRIAGE  LAWS.— No.  IL 
The  law  of  marriage  introduced  into  Upper 
Canada  from  England,  and  as  modified  by 
local  legislation,  indicated  that  the  pririlege  of 
solemnizing  that  rite  was  to  be  limited  to  the 
clergj  of  the  Church  of  England.  But  as 
other  religious  communities  were  formed  and 
waxed  strong,  this  was  felt  to  be  a  hardship, 
and  various  enabling  statutes  were  at  different 
times  passed — the  dates  of  which  serve  to 
indicate  the  development  of  ecclesiastical  pros- 
perity and  activity  in  the  country.  Thus  by 
38  Geo.  IIL  cap.  4  '(1798)  members  of  the 
Church  of  Scotland,  Lutherans  and  Calvinists 
could  claim  the  right  of  being;  married  by 
ministers  of  their  own  denominations,  and  by 
11  Geo.  IV.  cap.  86  (1880)  the  same  right  was 
extended  to  Presbyterians,  Congregationalists, 
Baptists,  Independents,  Methodists,  Menonists 
and  Tunkers  or  Moravians.  Then  the  compre- 
hensive statute  10  <Sb  11  Yict  cap.  18  was 
passed,  whereby  was  conceded  to  all  clergy- 
men or  ministers  of  **  any  denomination  of 
Christians  whatever,"  the  power  of  validly 
celebrating  marriage  between  those  who  were 
adherents  of  their  respective  churches.  The 
next  and  final  step  in  progress  was  made,  when 
ten  jrears  afterwards,  by  20  Vic  cap.  66,  the 
ministers  of  "  every  religious  denomination  in 
Upper  Canada,"  were  declared  to  have  the 
right  to  solemnize  matrimony  according  to  the 
several  rites,  ceremonies  and  usages  which 
obtained  among  them.  And  thus  the  law 
stands  as  consolidated :  Con.  Stat  U.  C.  cap. 
72,  sec.  1. 

It  is  noticeable,  however,  that  none  of  these 
or  the  other  Provincial  statutes  relating  to 


marriage  in  any  manner  touch  in  express 
terms  upon  the  Roman  Catholic  population. 
If  not  otherwise  provided  for,  they  would  of 
course  be  embraced  under  the  wide  language 
of  10  &  11  Vict  cap.  18 ;  20  Vict  cap.  16,  and 
the  Consolidated  Act 

With  regard  to  all  Protestant  clergy,  the 
provisions  of  the  statute  law  are  clear  that 
they  shall  not  celebrate  the  ceremony  of  mar- 
riage, unless  there  has  been  either  the  usual 
proclamation  of  banns  or  the  issue  of  a  license 
authorizing  such  marriage.  The  first  mention 
of  marriage  by  license,  in  our  statutes,  is  in  83 
Geo.  III.  cap.  6,  sec  6,  (an  act  applicable  to 
those  who  were  then  in  the  position  of  Dissen- 
ters) which  leaves  it  all  uncertain  as  to  the 
source  of  authority  whence  such  dispensation 
issues.  The  next  statute,  however,  88  Geo. 
III.  cap.  4,  sea  6  (likewise  applicable  to  the 
then  Dissenters)  recognizes  that  the  power  to 
grant  such  license  is  vested  in  the  Governor — 
a  right  which  He  exercises  as  representing  the 
Sovereign  and  by  virtue  of  the  royal  instruc- 
tions: see  Eeg.  v.  Bohlin,  21  U.  C.  Q.  B.  367. 
The  regulation  in  Lord  Hardwicke's  Act  as  to 
license  is  as  follows : — **  All  marriages  solem- 
nized fi^m  and  after  the  25th  March,  1754, 
♦  *  *  without  publication  of  banns  or 
licenee  of  marriage  from  a  person  or  persons 
hating  authority  to  grant  the  same,  first  had 
and  obtained,  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever."  Under 
the  English  law  at  that  time,  licenses  could  be 
granted  either  by  the  Sovereign,  or  the  Arch- 
bishop of  Canterbury,  or  duly  consecrated 
Bishops  of  the  Church  of  England,  by  virtue 
of  and  within  the  territorial  limits  of  their 
episcopal  office,  or  by  certain  officers  of  the 
Spiritual  Courts.  But  the  Pope  of  Rome  had 
no  such  power,  nor  had  any  ecclesiastical 
functionary  belonging  to,  or  claiming  authority 
under  the  Church  of  Rome.  See  Chitty  on 
the  Prerog.  pp.  61,  68;  Colt  v.  Bishop  of 
Coventry,  Hob.  148;  26  Hen.  VIIL  cap.  21 ; 
28  Hen.  VIIL  cap.  16;  1  Eliz.  cap.  1,  sees. 
8,  10;  and  4  Geo.  IV.  cap,  6.  There  can  be 
no  question  that  Lord  Hardwicke's  Act  exten- 
ded to  Roman  Catholics  in  England,  at  the 
time  the  English  Marriage  Law  became  the 
Upper  Canadian  Marriage  Law,  as  appears  by 
the  I.  S.  81  Geo.  IIL  cap.  82,  sec.  12. 

By  26  Geo.  III.  cap.  84,  and  other  statutes, 
the  Archbishop  of  Canterbury  was  empowered 
to  consecrate  bishops  for  the  colonies,  and 
though  we  do  not  know  that  the  question  has 


146— Vol.  III.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZEITE. 


[October,  1807. 


been  mooted,  yet  it  is  very  probable  that  duly 
consecrated  colonial  bishops  of  the  English  Epis- 
copal Church  had  the  privilege  of  granting  dis- 
pensations from  banns  and  directing  the  issue 
of  marriage  licenses,  with  respect  to  members 
of  their  own  church  and  within  the  boundaries 
of  their  own  dioceses,  so  long  as  Church  and 
State  were  united  in  Upper  Canada.  But  we 
apprehend  that  since  the  time  our  l^slature 
declared  in  memorable  words  the  desirableness 
of  removing  "all  semblance  of  connection 
between  Church  and  State"  (18  Vic.  cap.  2, 
1854)  and  did  in  fact  by  that  statute  abolish 
such  connection,  the  episcopal  power  to 
grant  the  marriage  license  reverted  to  the 
Governor  as  representative  of  the  Crown.  The 
Church  of  England  in  Upper  Canada  then 
became  a  mere  voluntary  association,  and  its 
bishops  were  shorn  of  any  spiritual  privileges 
or  dispensing  powers  which  otherwise  they 
might  have  claimed.  (See  Re  Bishop  of 
Natal,  11  Jur.  N.  S.  853 ;  Murray  y.  Burgess^ 
L.  R.  1  P.  C.  App.  S62 ;  LyUer  vl  KirJcpairicJs, 
26  U.  C.  Q.  B.  225.)  So  that  the  conclusion  is 
manifest,  as  to  all  Protestant  bodies,  that  they 
come  within  the  marriage  act  as  consolidated, 
and  their  members  can  only  properly  contract 
marriage  after  publication  of  banns,  or,  without 
banns,  by  Govemor*s  license. 

Under  Con.  Stat  U.  C.  cap.  72,  sec  2,  the 
celebration  of  marriage  without  banns  or 
license,  or  under  banns,  where  the  names  of 
either  of  the  parties  were  incorrectly  stated, 
would  be  no  more  perhaps,  than  an  irregula- 
rity ;  but  under  Lord  Hardwicke's  Act,  such 
marriage  would  be  an  absolute  nullity,  both 
as  to  the  contracting  parties  and  their  issue- 
Neither  lapse  of  time  nor  mutual  consent' 
however  express,  can  validate  what  the  sta- 
tute directly  avoids.  Such  a  union  would  be 
not  merely  voidable,  but  void  db  initio;  it 
would  be  in  the  eye  of  the  law,  not  a  matri- 
monial, but  a  meretricious  union,  the  issue 
whereof  would  be  bastardized  firom  their  birth. 
(See  Elliott  v.  Gurr,  2  PhiL  p.  19  ;  Wright 
V.  JEltDood,  1  Curt  p.  670 ;  Chinham  v. 
Preston,  1 W.  Blac.  192 ;  Kingr.  Inhabitants 
o/Tihsheif,  1  B.  &  Ad.  190 ;  Beg.  v.  Chadwick, 
11  Q.  B.  178.)  And  this  appears  to  be  our 
marriage  law  in  Ontario,  so  far  as  Protestants 
are  concerned. 

The  inquiry  now  presents  itself,  upon  what 
footing  are  Roman  Catholics  in  this  respect  f 
Is  their  situation  in  this  status  as  unsatisfac- 
tory as  that  of  the  Protestants,  or  can  they 


claim  privileges  beyond  those  of  any  other 
religious  body  in  this  Province?  The  con- 
sideration of  these  questions  will  involve  the 
necessity  of  going  over  some  portions  of  the 
early  history  of  Canada,  when  that  countrv 
was  passing  from  under  the  French  to  the 
English  dominion. 


Another  letter  on  the  important,  and,  to 
many  of  our  readers,  very  interesting  sulgect 
of  Division  Court  fees,  will  be  found  under 
"Correspondence."  The  letter  supports  the 
view  taken  by  the  gentleman  who  communi. 
cated  the  article  in  the  July  number  of  the 
Local  Courti  Gazette.  Mr.  Agar,  in  a  very 
well  written  letter,  put  the  case  of  the  oflBcera 
of  Division  Courts  very  strongly.  We  are 
glad  to  see  the  subject  so  well  discussed  as  it 
has  been  in  the  letters  above  mentioned,  and 
by  "  Novice,"  in  the  August  number. 


SELECTIONS. 


AN  ESSAY 

On  thb  Ihportance  of  thb   Presbkvatiok 
AND  Amendment  op  Trial  by  J  fry. 

Thb  institution  of  trial  by  jury  has  been 
ascribed  by  different  authors  to  various  persons 
and  nations.  Sir  William  Blackstone  is  of 
opinion  that  it  originated  with  the  Saxon  and 
other  northern  nations.   • 

"  Some  authors,"  writes  Sir  William,  "  have 
endeavoured  to  trace  the  original  of  juries  up 
as  high  as  the  Britons  themselves,  the  first 
inhabitants  of  our  island  ;  but  certain  it  is, 
that  they  were  in  use  among  the  earliest  Saxon 
Colonies,  their  institution  being  ascribed  bv 
Bishop  Nicholson  to  Woden  himself,  their  great 
legislator  and  captain.  Hence  it  is  that  we 
may  find  traces  of  juries  in  the  laws  of  all  those 
nations  which  adopted  the  feudal  system,  as  in 
Germany,  France,  and  Italy ;  who  had  all  of 
them  a  tribunal  composed  of  twelve  good  men 
and  true,  honi  homines,  usually  the  vassals  or 
tenants  of  the  lord,  being  the  equals  or  peers 
of  the  parties  litigant ;  and,  as  the  lord^s  vas- 
sals judged  each  other  in  the  lord^s  courts,  so 
the  king's  vassals,  or  the  lords  themselves 
judged  each  other  in  the  king's  court  In 
England  we  find  actual  mention  of  them  so 
early  as  the  laws  of  King  Ethelred,  and  that 
not  as  a  new  invention.  Stiernhook  ascribes 
the  invention  of  the  jury,  which  in  the  Teu- 
tonic language  is  denominated  nenibda,  to 
Regner,  king  of  Sweden  and  Denmark,  who 
was  contemporary  with  our  King  Egbert 
Just  as  we  are  apt  to  impute  the  invention  of 
this  and  some  other  pieces  of  juridical  polity 
to  the  superior  genius  of  Alfred  the  Great ;  tli 
whom,  on  account  of  his  having  done  muclu  it 
is  usual  to  attribute  everything ;  and  as  the 
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tradition  of  ancient  Greece  placed  to  thtf  ac- 
count of  their  own  Hercules,  whatever  achieve- 
ment was  performed  superior  to  the  ordinary 
prowess  of  mankind.  Whereas  the  truth 
seems  to  he,  that  this  tribunal  was  uniyersallj 
established  among  all  the  northern  nations, 
and  so  interwoven  in  their  very  constitution, 
that  the  earliest  accounts  of  the  one  give  us 
also  some  traces  of  the  other.'' 

This  opinion  has  been  controverted  with 
much  learning  and  ingenuity  by  Dr  Pettingal 
in  his  inquiry  into  the  "Use  and  Practice  of 
Juries  among  the  Greeks  and  Romans."  Dr. 
Pettingal  deduces  the  origin  of  juries  from  these 
ancient  nations. 

**  He  begins  with  determining  the  meaning 
of  the  word  ^iKaoai  in  the  Greek,  and  judieei 
in  the  Roman  writers.  "  The  common  accep- 
tation cf  these  words  (says  he),  and  the  idea 
generally  annexed  to  them,  is  ihsit  of  presidents 
of  courts,  or,  as  \^ ecuWihem,  judges  ;  as  such 
they  are  understood  by  commentators,  and 
rendered  by  critics.  Dr.  Middleton,  in  his 
life  of  (Mcero,  expressly  calls  the  judUes,  judges 
of  the  bench;  and  Archbishop  Potter,  and  in 
siiort  all  modern  writers  upon  the  Greek  or 
Roman  orators,  or  authors  in  general,  express 
ZiKaaat  sjidjudices  by  such  terms  as  convey 
the  idea  of  presidents  in  courts  of  justice.  The 
propriety  of  this  is  doubted  of,  and  has  given 
occasion  for  this  enquiry ;  in  which  is  shown, 
from  the  best  Greek  and  Roman  authorities, 
that  neither  the  SiKatrai  of  the  Greeks,  nor  the 
judiees  of  the  Romans,  ever  signified  presi- 
dents in  courts  of  judicature,  or  judges  of  the 
bench  ;  but,  on  the  contrary,  they  were  dis- 
tinguished from  each  other,  and  the  difference 
t^f  their  duty  and  function  was  carefully  and 
clearly  pointed  out  by  the  orators  in  their  plead- 
ings, who  were  the  best  authorities  in  those 
cases  in  which  the  question  related  to  forms  of 
law  and  methods  of  proceeding  in  judicial 
affairs  and  criminal  process. 

"  The  presidents  of  courts  in  criminal  trials 
at  Athena  were  the  nine  archons,  or  chief 
magistrates,  of  which  whoever  presided  was 
called  tiytfuitv  SiKaaripic  president  of  the  court. 
These  nine  presided  in  different  causes  pecu- 
liar to  each  jurisdiction.  The  archon,  properly 
so  called,  had  belonging  to  his  department  all 
pupillary  and  heritable  cases;  the  ^antXtvO^ 
had  charge  of  the  public  worship,  and  the  con- 
duct of  criminal  processes ;  exercised  authority 
over  strangers  and  sojourners,  and  attended  to 
▼arious  other  matters;  and  the  thesmothetai^ 
the  six  junior  archons,  judged  causes  assigned 
to  no  special  court,  &c  (See  Liddell  S  Scott.) 

*' Wherever  then  the  at^Spic  iticavait  or  ju- 
dicial men,  are  addressed  by  the  Greek  orators 
in  their  speeches,  they  are  not  to  be  understood 
to  be  the  presiding  magistrates,  but  another 
class  of  men,  who  were  to  inquire  into  the 
state  of  the  cause  before  them,  by  witnesses 
heard,  to  report  thdr  opinion  and,  after  inquiry 
made  and  witnesses  heard,  to  report  their  opi- 
nion and  verdict  to  the  president,  who  was  to 
declare  it. 


*^The  several  steps  and  circumstances  at- 
tending this  judicial  proceeding  are  so  similar 
to  the  forms  observed  by  our  jury,  that  the 
reader  cannot  doubt  but  that  the  nature,  in- 
tent, and  proceedings  of  the  ^icamypcoy  among 
the  Greeks  were  the  same  with  the  English 
jury ;  namely,  for  the  protection  of  the  lower 
people  from  the  power  and  oppression  of  the 
great,  by  administering  equal  law  and  justice 
to  all  ranks ;  and  therefore  when  the  Greek 
orators  directed  their  speeches  to  the  avipiQ 
dtxaoait  as  we  see  in  Demosthenes,  jSschines, 
and  Lysias,  we  are  to  understand  it  in  the 
same  sense  as  when  our  lawyers  at  the  Bar  say, 
Gentlemen  of  the  Jury. 

*^So  likewise  among  the  Romans,  the  judi- 
ees  in  their  pleadings  at  the  Bar,  never  signi- 
fied judges  of  the  bench,  or  presidents  of  the 
court,  but  a  body  or  order  of  men,  whose  office 
in  the  courts  of  judicature  was  distinct  from 
that  of  the  prsstor  or  judex  questionis,  which 
answered  to  our  judge  of  the  bench,  and  was 
the  same  with  the  archon,  or  qycfiwv  iiKaonipl^ 
of  the  Greek;  whereas  the  duty  of  thejudices 
consisted  in  being  empannelled,  as  we  call  it, 
challenged,  and  sworn  to  try  uprightly  the 
case  be^re  them ;  and  when  they  had  agreed 
upon  their  opinion  or  verdict,  to  deliver  it  to 
the  president  who  was  to  pronounce  it  This 
kind  of  judicial  process  was  first  introduced 
into  the  Athenian  polity  by  Solon,  and  thence 
copied  into  the  Roman  republic,  as  probable 
means  of  procuring  just  judgment,  and  pro- 
tecting the  lower  people  from  the  oppression 
or  arbitrary  decisions  of  thmr  superiors. 

^'  When  the  Romans  were  settled  in  Britain 
as  a  province,  they  carried  with  them  their 
jwra  and  instituta,  their  laws  and  customs, 
which  was  a  practice  essential  to  all  colonies ; 
hence  the  Britons,  and  other  countries  of  Ger- 
many and  Gaul,  learned  from  them  the  Roman 
laws  and  customs,  and  upon  the  irruption  of  the 
northern  nations  into  the  southern  kingdoms 
of  Europe,  the  laws  and  institutions  of  the 
of  the  Romans  remained,  when  the  power  that 
introduced  them  was  withdrawn ;  and  Monte- 
squieu tells  us,  that  under  the  first  race  of 
kings  in  France  about  the  fifth  century,  the 
Romans  that  remained,  and  the  Burgundians 
their  new  masters,  lived  together  under  the 
same  Roman  laws  and  police,  and  particularly 
the  same  forms  of  j udicature.  How  reasonable 
then  is  it  to  conclude,  that  in  the  Roman  courts 
of  judicature  continued  among  the  Burgundi- 
ans, the  form  of  a  jury  remained  in  the  same 
state  as  it  was  used  at  Rome.  It  is  certain, 
Montesquieu,  speaking  of  those  times,  mentions 
the  patrM,  othomfnesdefi^^  homagers  or  peers, 
which  in  the  same  chapter  he  caXiBJuges^judges^ 
or  jurymen :  so  that  we  hence  see  how  at  that 
time  the  hommes  dejief  or  *  men  of  the  fief,' 
were  called  peers,  and  those  peers  were  juifei 
or  jurymen.  These  were  the  same  as  are  called 
in  the  Uws  of  the  Confessor,  pers  de  la  tenure ' 
the  '  peers  of  the  tenure,  or  homagers '  out  of 
whom  the  jury  of  peers  were  chosen,  to  try  a 
matter  in  dispute  between  the  lord  and  hia 
tenant,  or  any  other  point  of  oontroyersy  in 


148— Vol.  III.]  LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[October,  1867 


the  manor.  So  likewise,  in  all  other  parts  of 
Europe,  where  the  Roman  colonies  had  been, 
the  Goths  succeeding  them,  continued  to  make 
use  of  the  same  laws  and  institutions,  which 
they  found  to  be  established  there  by  the  first 
conquerors.  This  is  a  much  more  natural  way 
of  accounting  for  the  origin  of  a  jury  in  Europe, 
than  having  recourse  to  the  fabulous  story  of 
Woden  and  his  savage  Scythian  companions, 
as  the  first  introducers  of  so  humane  and  bene- 
ficent an  institution.*' 

Such  are  the  opinions  of  eminent  writers, 
but,  as  will  be  seen,  we  do  not  entirely  agree 
with  them. 

Without  pretending  to  decide  this  question, 
which  has  been  keenly  debated  by  various 
authors,  we  shall  merely  observe  that  in  our 
opinion,  no  particular  nation,  people,  or  indi- 
vidual can  ezlusively  claim  the  merit  of  having 
originated  the  general  principle  of  "  trial  by 
jury."  We  suspect  that  no  one  would  go  the 
length  of  affirming  that  the  system  of  mere 
trial  itself  (setting  aside  the  consideration  of 
the  particular  form  of  trial  by  jury)  was  invent- 
ed by  a  certain  nation  or  person.  Who  origi- 
nated trials,  according  to  law  or  to  some  custom? 
It  is  evident  that  the  idea  of  deciding  certain 
questions  affecting  life  or  death,  and  to  some 
extent  other  matters  occurred  to  various  peo- 
ples that  had  little  or  no  communication  nith 
each  other.  There  is  no  proof  that  they  bor- 
rowed the  idea  of  settling  any  disputed  ques- 
tion by  trial,  any  more  than  there  is  proof  that 
they  borrowed  the  idea  of  settling  their  quar- 
rels by  fighting.  It  is  reasonable  to  suppose 
that  certain  ideas  are  common  property  among 
mankind,  and  are  derived  from  our  common 
ancestors,  the  patriarchs.  In  proof  of  our 
assertion  wo  need  only  mention  the  custom  of 
some,  if  not  of  all  the  tribes  of  the  North 
American  Indians,  to  try  certain  questions  of 
life  and  death,  as  well  as  some  other  matters, 
by  a  tribe  in  council,  in  reality,  we  may  Ay, 
by  a  jury. 

Describing  the  trial  of  a  young  American 
Indian  warrior  by  his  iribe  for  the  crime  of 
cowardice,  an  American  author  writes  : — The 
more  aged  chiefs  in  the  centre  communed  with 
each  other  in  short  and  broken  sentences.  Not 
a  word  was  uttered  that  did  not  convey  the 
meaning  of  the  speajker  in  the  simplest  and 
most  energetic  form.  Again,  a  long  and  deeply 
solemn  pause  took  plac^  It  was  known  by  all 
present  to  be  the  grave  precursor  of  a  weighty 
and  important  judg^lent*' 

It  is  true  that  this  is  but  a  rude  and  imper- 
fect form  of  trial  by  jury,  since  the  accused 
does  not  seem  to  be  allowed  to  speak  for  him- 
self, and  the  witnesses  are  not  snbiected  to 
regular  cross,  examination,  but  still  the  fate  of 
the  prisoner  is  decided  by  a  jury  of  his  own 
tribe ;  in  a  word,  by  his  peers,  and  not  by  any 
single  chiefwho  acts  as  a  judge.  How,  then, 
can  it  be  alleged  that  Woden,  the  Saxons,  the 
Scandinavians,  the  Greeks,  the  Romans,  or  any 
other  particular  people  or  tribe  originated  the 
system  of  trial  by  jury,  since  traces  of  the  cus- 
tom are  to  be  found  among  savages  in  Aorth 


A  merica  f  They  had  not  borrowed  the  form  of 
trial  by  jury  from  Europe.  We  suspect  that  the 
germ  of  the  system  existed,  during  the  early 
ages,  among  many  races  of  mapkind,  and  thnt 
it  grew  into  a  better  regulated  and  more  sys- 
tematic law  among  those  that  made  in  times 
pfust  advances  in  Christianity  and  its  accom- 
panying enlightenment 

Of  the  judicatures  for  hearing  civil  cauge5i 
among  the  Athenians,  the  court  called  Helia^a 
was  the  greatest  All  the  Athenians  who 
were  firee  citizens  were  allowed  by  law  to  sit  in 
this  court ;  but  before  they  took  their  seats, 
were  sworn  by  Apollo  Patris,  Ceres,  and  Jup- 
iter, the  king,  that  they  would  decide  all  things 
righteously  and  accoMing  to  law,  where  there 
was  any  law  to  guide  them,  and  by  the  rule? 
of  natural  equity,  where  there  was  none.  This 
court  consisted  at  least  of  fifty,  but  its  uswil 
number  was  five  hundred  judges.  When  causes 
of  very  great  consequence  were  to  be  tried,  one 
thousand  sat  therein ;  and  now  and  then  the 
judges  were  increased  to  fiilecn  hundred,  and 
even  to  two  thousand.  It  will  be  perceiTed 
that  these  courts  were  in  reality  composed  of 
jurymen,  every  free  citizen  being  allowed  to 
sit  in  them. 

A  popular  form  of  trial  was  not  unknowm 
among  the  Jews.  Moses  set  up  two  courts  in 
all  the  cities ;  one  consisting  of  priests  and 
Levites  to  determine  points  concerning  the  law 
and  religion,  the  other  consisting  of  headi  of 
fiimilies  to  decide  civil  matters. 

After  having  thus  alluded  to  the  probable 
origin  of  trial  by  jury,  we  must  now  briefly 
state  what  a  jury  is. 

A  jury  consists  of  a  certain  number  of  men 
sworn  to  inquire  into  and  try  a  matter  of  fact 
and  to  declare  the  truth  upon  such  evidence  as 
shall  appear  before  them.  Juries  are  in  Great 
Britain,  &c.,  (Scotland,  in  some  degree  except- 
ed) the  supreme  judges  in  all  courts,  and  in  all 
causes  in  which  the  life  and,  and  in  some  cases, 
in  which  the  property  or  the  reputation  of  any 
man  is  concerned.*  This  is  the  distinguish- 
ing privilege  of  every  Briton,  and  one  of  the 
most  glorious  advantages  of  our  constitution ; 
for,  as  every  one  is  tried  by  his  peers  (or 
equals),  the  meanest  subject  is  as  safe  and  as 
free  as  the  greatest 

A  juror  or  jurymen,  in  a  l^al  sense,  is  one 
of  those  twenty-four  or  twelve  men  who  are 
sworn  to  deliver  truth  upon  such  evidence  as 
shall  be  given  them  touching  any  matter  in 
question. 

The  punishment  for  perjury  or  fraud  com- 
mitted by  a  jury  for  bringing  a  false  verdict 
was  called  an  **  attaint,'* — a  writ  that  lay  after 
judgment  against  a  iury  of  twelve  men  that 
nad  given  a  false  verdict  in  vaj  court  of  record, 
in  an  action  real  or  personal  m  which  the  debt 
or  damages  amounted  to  above  forty  shillings. 
The  jury  that  had  to  try  this  false  verdict  con- 
sisted of  twenty-four,  and  was  called  the  grand 
jury.  The  practice  of  setting  aside  v^icts 
upon  motion  and  of  granting  new  trials,  has 

*  Ooanty  and  other  eoorti  nom  limit  tbM  sxteftt  of  Um 
romarkf  in»de  on  tlu  ral^eot  ^j  Tarlooiwritors. 
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so  superseded  the  use  of  "  attaints  '^  that  there 
is  scarcely  an  instance  of  an  attaint  later  than 
the  sixteenth  century. 

The  duty  of  a  jury  is  to  decide  the  facts  of 
a  cause  tried  by  them.  The  duty  of  a  judge 
is  to  decide  what  is  the  law  respecting  these 
facts.  It  has  been  truly  said :  "  If  it  be  de- 
manded, what  is  the  fact  ?  the  judge  cannot 
answer  it ;  if  it  be  asked  what  is  law  ?  the  jury 
cannot  answer  it  *  *  *  ♦  ♦ 
The  fact  is  to  be  tried,  that  is,  as  it  is  intended, 
by  the  yerdict  of  twelve  men.  That  is  called 
in  law  A  triaV^ 

"  The  principal  of  trial  by  jury  is,'^  says  a 
learned  and  eloquent  writer  on  **  Trial  by 
Jury,''  '^  that  questions  of  &ct,  inyolving  the 
rights  of  the  people,  shall  be  determined  by 
the  people  themselyes,  in  contradistinction  to 
the  decision  of  those  fiicts  by  fixed  and  sala- 
ried judges,  appointed  by  and  dependant  upon 
the  sovereign  power  in  the  state.''  * 

The  assembling  of  a  jury  to  try  a  cause  is 
so  managed  that  protection  is  afforded  to  both 
sides  in  an  action,  in  order  that  fair  play  shall 
be  observed.  When  a  jury  is  demanded  to  try 
a  cause,  it  is  asked,  **  And  this  the  said  A. 
prays  may  be  enquired  of  by  the  country ; "  or, 
*'  And  of  this  he  puts  himself  upon  the  country, 
and  the  said  B.  does  the  like."  The  court 
then  commands  the  sheriff,  **  that  he  cause  to 
come  here,  on  such  a  day,  twelve  free  and  law- 
ful men,  of  the  body  of  his  country,  by  whom 
the  truth  of  the  matter  may  be  better  known, 
and  who  are  neither  of  kin  to  the  aforesaid  A 
nor  the  aforesaid  B,  to  recognize  the  truth  of 
the  issue  between  the  said  parties."  The 
sheriff  returns  the  names  of  the  jurors  in  a  panel 
(a  little  pane  or  oblong  piece  of  parchment) 
annexed  to  the  writ  After  a  certain  delay 
and  some  forms  have  been  gone  through,  the 
jury  is  assembled  to  hear  the  cause. 

'*  Let  us  observe  (with  Sir  Matthew  Hale) 
in  these  first  preparatory  stages  of  the  trial, 
how  admirably  this  constitution  is  adapted 
and  framed  for  the  investigation  of  truth  be- 
yond any  other  method  of  trial  in  the  world. 
For,  first,  the  person  returning  the  jurors  is  a 
mao  of  some  fortune  and  consequence ;  so  that 
he  may  be  not  only  the  less  tempted  to  commit 
wilful  errors,  but  likewise  be  responsible  for 
the  faults  either  of  himself  or  his  officers ; 
and  he  is  also  bound  by  the  obligation  of  an 
oath  faithfully  to  execute  his  duty.  Next  as 
to  the  time  of  their  return ;  the  panel  is  return- 
ed to  the  court  upon  the  original  venire,  and 
the  jurors  are  to  be  summoned  and  brought  in 
many  weeks  afterwards  to  the  trial,  whereby 
the  parties  may  have  notice  of  the  jurors,  and 
of  their  sufficiency  or  insufficiency,  characters, 
connections,  and  relations,  so  that  they  may 
be  challenged  upon  just  cause ;  while,  at  the 
same  time,  by  means  of  the  compulsory  pro- 
cess {of  dUtringas  or  habeas  corpora)  the  cause 
is  not  likely  to  be  retarded  through  defect  of 
jurors.     Thirdly,  as  to  the  place  of  their  ap- 

•  Trial  by  Jarr.  the  Birthright  of  the  People  of  England. 
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pearance  there  is  a  provision  most  excellently 
calculated  for  the  saving  of  expense  to  the 
parties.  The  troublesome  and  most  expensive 
attendance  is  that  of  jurors  and  witnesses  at 
the  trial ;  which  therefore  is  brought  home  to 
them,  in  the  county  where  most  of  them  inhabit 
Fourthly,  the  persons  before  whom  they  lu-e  to 
appear,  and  before  whom  the  trial  is  to  be 
hell,  are  the  judges,  persons  whose  learning 
and  dignity  secure  their  jurisdiction  from  con- 
tempt The  very  point  oftheir  being  strangers 
in  the  county  is  of  infinite  service  in  prevent-  * 
ing  those  factions  and  parties  which  would  in- 
trude in  every  cause  of  moment,  were  it  tried 
only  before  persons  resident  on  the  spot,  as 
justices  of  the  peace,  and  the  like. 

"  The  jurors  contained  in  the  panel  alluded 
to  before,  are  either  special  or  common  jurors. 
S^ial  juries  were  originally  introduced  in 
trials  at  Bar,  when  the  causes  were  of  too  great 
a  nicety  for  the  discussion  of  ordinary  free- 
holders, or  where  the  sheriff  was  suspected  of 
partiality,  though  not  upon  such  apparent 
cause  as  to  warrant  an  exception  to  him." — 
BlacJcaUme. 

hi  the  present  day,  juries  in  civil  causes 
procure  refreshments  when  the  judge  takes  his, 
but  the  custom  of  the  jury  being  kept  without 
meat,  drink,  fire,  or  candle,  unless  by  permis- 
sion of  the  judge,  till  they  are  unanimously 
agreed,  is  a  method  of  accelerating  unanimity 
which  was  not  unknown  in  other  constitutions 
of  Europe,  and  in  matters  of  greater  concern. 
For  by  the  golden  bull  of  the  empire,  if,  after 
the  congress  was  opened,  the  electors  delayed 
the  election  of  a  king  of  the  Romans  for  thirty 
days,  they  were  fed  only  with  bread  and  water 
till  the  same  was  accomplished.  In  England, 
it  has  been  said,  that  if  the  jurors  do  not  agree 
in  their  verdict  before  the  judges  are  about  to 
leave  the  town,  the  judges  are  not  bound  to 
vraii^for  them,  but  may  carry  them  round  the 
circuit  from  town  to  town  in  a  cart  The 
modem  custom  seems  to  be  for  the  judge  to 
discharge  the  jury ;  and  a  recent  case,  (that  of 
a  woman  who  was  tried  for  murder,  and  who, 
after  the  jury  had  been  discharp^  by  the  judge 
because  they  could  not  agree  m  their  verdict, 
contended  that  the  judge  had  acted  illegally,) 
appears  to  have  determined  the  question  that 
a  judge  has  the  power. 

The  necessity  for  unanimity  in  the  verdict 
of  a  jury,  seems  to  be  almost  peculiar  to  the 
English  constitution  ;  at  least  in  the  Tumhda 
or  jury  of  the  ancient  Goths,  there  was  requir- 
ed (even  in  criminal  cases)  only  the  consent  of 
the  major  part,  and  in  case  of  equality,  the  de- 
fendant was  held  to  bo  acquitted. 

In  Scotland,  the  ordinary  jury,  consisting  of 
fifteen,  give  their  verdict  by  a  majority.  Trial 
by  jury,  in  civil  causes,  is  only  partially  adopt- 
ed. It  was  not,  until  lately,  added  to  the 
jurisdiction  of  the  supreme  civil  tribunal,  de- 
nopo^inated  the  Court  of  Session.  Trial  by  jury 
in  Scotland  is  limited  to  certain  descriptions  of 
cases,  and^is  not  popular ;  in  this  respect  there 
is  a  great  difference  between  English  and  Scotch 
law. 
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In  England  and  Ireland,  where  the  princi- 
ple of  the  criminal  law  requires  the  injured 
party  or  his  representative  to  prosecute,  he  can 
only  do  so  by  permission  of  a  jury  of  accusa- 
tion, called  the  grand  jury,  which  consists,  or- 
dinarily, of  twenty-four  men.  To  find  a  bill, 
there  must,  at  least,  twelve  of  the  jury  agree. 
Another  jury,  which  consists  in  England  and 
Ireland  of  twelve  men  (the  petty  jury),  sits  for 
the  purpose  of  deciding  if  the  evidence  against 
the  accused  (if  he  plead  not  guilty)  has  estab- 
lished his  guilt 

A  coroner's  jury  inquires  into  the  facts  of  a 
case,  when  any  person  is  slain,  or  dies  sudden- 
ly, or  in  prison,  or  under  suspicious  circum- 
stances. In  Scotland  there  is  no  coroner's 
jury  or  inquest  The  state  of  the  Scotch  law 
in  this  respect  seems  to  be  very  unsatisfactory. 

The  limits  of  this  essay  do  not  permit  us  to 
mention  other  descriptions  of  juries,  but  they 
are  all  founded  upon  the  grand  principle  of 
the  trial  of  facts  by  the  country,  or  in  other 
words,  by  the  people  themselves. 

As  we  have  stated,  the  common  law  of  Eng- 
land is  involved  in  deep  obscurity.  The  reader 
must  understand  that  the  reason  why  so  much 
value  is  attached  to  the  common  law  is,  because 
trial  by  jury  is  one  of  its  principles.  In  the 
time  of  Alfred  the  Great,  the  local  customs  of 
the  several  provinces  of  the  kingdom  had  grown 
so  various,  that  he  found  it  expedient  to  com- 
pile his  dome-book,  or  liber  judicialis,  for  the 
general  use  of  the  whole  kingdom.  This  book 
is  said  to  have  been  extant  so  late  as  the  reign 
of  Edward  IV.,  but  is  now  unfortunately  lost 

The  irruption  and  establishment  of  the  Danes 
in  England,  introduced  new  customs.  The 
code  of  Alfred  the  Great  fell  into  disuse  or 
was  mixed  with  other  laws  in  many  provin- 
ces, so  that  about  the  beginning  of  the  11th 
century  there  were  three  principal  systems  of 
laws  prevailing  in  different  districts.  Out  of 
these  three  laws,  King-Edward  the  Confessor, 
it  is  said,  extracted  one  uniform  law,  or  digest 
of  laws,  to  be  observed  throughout  the  whole 
kingdom,  and  it  seems  to  have  been  no  more 
than  a  new  edition,  or  fresh  promulgation  of 
Alfred's  c<nde  or  dome-book,  with  such  editions 
and  improvements  as  the  experience  of  a  cen- 
tury and  a  half  had  suggested.  It  is  record- 
ed in  history  that  Edward  framed  equitable 
laws  ^  for  we  find  that  when  the  people  com- 
plained of  the  oppression  of  the  Norman  Kings, 
^hey  demanded  "  the  good  old  laws  of  Edward 
the  Confessor." 

It  would  be  difficult  to  determine  even  from 
these  codes  of  the  laws  of  the  Anglo-Saxons, 
whether  trial  by  jury  entirely  originated  in 
England  from  these  laws.  '^  It  is  a  point  of 
curious  inquiry,  not  yet,  so  far  as  we  know, 
fully  discussed,"  observes  a  writer,  "  to  ascer- 
tain how  far  the  Saxons,  on  their  invasion  of 
the  island,  moulded,  or  adapted  their  political 
institutions  to  those  which  they  fauna  exist- 
ing in  Roman-Britain.  The  Saxons,  we  know, 
ultimately  possessed  themselves  of  all  the 
Roman  walled  cities,  of  which  they  formed  their 
boroughs ;  and  it  is  hardly  conceivable  that  a 


comparatively  small  body  of  invaders  would 
completely  overturn  all  those  municipal  insti- 
tutions, which,  though  less  free  than  their  own, 
would  present  them,  so  far  as  administration 
was  concerned,  with  useful  means  for  securing 
and  consolidating  their  acquisitions.  The  prin- 
cipal Saxon  boroughs  existing  at  the  period  of 
the  Norman  conquest,  were  Uie  towns  girt  by 
the  walls  and  towers  erected  under  the  Roman 
regime." 

The  laws  of  Edward  the  Confessor  were 
those  which  our  ancestors  stru^ed  so  hardly 
to  maintain  under  the  first  princes  of  the  Nor- 
man line,  and  which  princes  so  freqaentlv 
promised  to  keep  and  restore,  as  the  most  po- 
pular act  they  could  do,  when  pressed  by  emer- 
gencies or  domestic  discontents.  In  England, 
the  progress  of  liberty  has  been  in  a  greit 
measure  attributed  to  the  division  of  interests 
in  the  country.  The  great  nobility  had  an 
interest  in  checking  the  power  of  the  Crown, 
and  the  Crown  had  an  interest  in  checking  the 
nobles.  Each  party  in  turn  courted  the  aid, 
both  personal  and  pecuniary,  of  the  commons. 
Hence  the  active  part  which  the  people,  espe- 
cially of  London  and  of  the  large  towns,  took 
with  the  barons  in  enforcing  the  solemn  settle- 
ment of  the  limits  of  the  royal  prerogatiTe, 
which  vras  embodied  in  "  the  Great  Charter, 
or  Magna  Charta  "  conceded  by  King  John  on 
15th  June,  1215,  wherein  it  is  distinctly  ex- 
pressed that  all  cities,  boroughs,  and  ports 
shall  have  '^  their  liberties  and  free  customs." 
The  famous  clause  which  has  attracted  cbic^^ 
interest,  is  that  which  enacts  that  no  freeman 
shall  be  affected  in  his  person  or  property, 
save  by  the  legal  judgment  of  his  peers,  or 
by  the  law  of  the  land.  The  judgment  by  bis 
peers,  is  held  to  refer  to  trial  by  jury.  Legul 
writers  have  found  a  stately  tree  of  liberty 
growing  out  of  the  seed  planted  b^this  simple 
sentence.  They  see  in  it  the  origin  of  judicial 
strictness,  which  has  kept  the  English  judges 
so  closely  to  the  rules  laid  down  for  them 
in  the  books  and  decisions  of  tlieir  predecessors. 
There  was  a  furthur  leaning  on  the  part  of  the 
barons  to  the  popular  system  of  the  common 
law,  from  the  circumstance  that  attempts  were 
made  to  introduce  the  doctrines  of  the  civil 
(Roman)  and  canon  laws,  which  are  inimical  to 
trial  by  jury.  The  Great  Charter  has  always 
been  a  great  object  of  veneration  with  the  Eng- 
lish nation,  and  Sir  Edward  Coke  reckons  thir- 
ty different  occasions  on  which  it  was  ratified- 

On  the  other  hand,  the  kings  of  England  fre- 
quently sought  to  obtain  the  co-operation  of 
the  people  to  limit  the  power  of  the  nobles. 
The  Crusaders  were  the  means  of  promoting 
the  establishment  of  the  common  law,  and 
consequently  of  trial  by  jury,  upon  a  firmer 
basis.  The  absence  of  so  many  barons,  during 
the  time  of  the  Crusades,  was  a  means  of  en- 
abling the  common  people,  that  had  hitherto 
lived  in  feudal  subjection  to  the  nobility,  to 
raise  themselves  in  public  standing  and  estima- 
tion ;  while  the  possessions  of  many  of  these 
barons  by  sales,  or  by  the  deaths  of  their 
owners,  without  heirs  reverted  to  the  sove- 
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feigns.  In  this  way  the  power  of  the  people 
and  of  the  Crown  advanced  together,  and  both 
at  the  expense  of  the  class  of  nobility.  The 
people  were  not  unwilling  to  exchange  the 
mastery  of  the  baron^  for  that  of  the  monarch, 
and  the  kings  on  their  part  looked  on  this 
rising  power  of  the  people  with  satisfaction, 
as  it  created  a  class  of  men  that  might  protect 
them  from  the  ambition  and  supremacy  of  the 
nobles.  In  these  circumstances,  boroughs  be- 
gan to  resume  their  ancient  importance,  such 
as  they  had  enjoyed  in  the  times  of  the  Saxons. 
Men  who  had  hitherto  lived  on  the  land  be- 
longing to  the  lords  c^  the  castles,  and  bad 
sacrificed  many  of  their  liberties  for  bread  and 
protection  from  the  warlike  barons,  for  whom 
they  bad  been  called  upon  to  fight,  now  found 
that  by  union  among  themselves  in  the  bo- 
roughs, they  might  secure  bread  by  industry, 
and  protection  ahd  liberty  by  mutual  aid. 
Multitudes,  therefore,  forsook  their  feudal  sub- 
servience to  enjoy  almost  independent  citizen- 
ship. VilleinSy  (bondmen)  joyfully  escaped 
to  take  their  place  on  a  footing  of  equality  with 
freemen,  and  in  the  reign  of  Henry  II.,  if  a 
bondman  or  servant  remained  in  a  borough  a 
year  and  a  day  he  was  by  this  residence  made 
a  free  man.*  It  must  be  borne  in  mind  that 
among  our  Saxon  and  Norman  ancestors,  places 
which  were  called  boroughs  at  this  period, 
were  fenced  or  fortified.  It  is  evident  that  the 
increase  of  popular  liberty  and  social  progress 
in  these  boroughs  must  have  been  favourable 
to  the  developing  of  the  fundamental  principle 
of  trial  by  jury,  and  that  the  determination  of 
questions  of  fact  by  the  people  themselves, 
could  be  more  impartially  .and  thoroughly 
carried  out,  in  places  where  the  people  were 
protected  from  the  violence  of  the  powerful 
barons,  who  lorded  it  over  the  country  districts. 
Then  again,  trial  by  jury,  by  the  security  it 
afforded  against  wrong,  promoted  in  its  turn 
the  growth  of  freedom  and  wealth  in  the  bo- 
roughs, and  from  them  a  civilizing  influence 
continued  to  spread  over  the  country.  The 
minds  of  men  becoming  more  enlightened,  the 
truth  of  a  reasonable  method  of  deciding  legal 
questions  was  enabled  to  triumph  over  bar- 
barous customs  among  the  people  themselves. 
The  several  methods  of  trial  and  conviction  of 
oficnders,  established  by  the  laws  of  England, 
were  formerly  more  numerous  than  at  present, 
through  the  superstitions  of  our  ancestors, 
who,  therefore,  invented  a  considerable  number 
of  methods  of  purgation  or  trial,  to  preserve 
innocence  from  the  danger  of  false  witnesses. 
They  had  a  notion  that  God  would  always 
interpose  miraculously  to  vindicate  the  guilt- 
less. 1.  By  ordeal  ;  2.  by  corsend  ;  3.  by 
battle.  Now-a-days,  people  may  laugh  at  the 
idea  of  suitors,  for  instance,  fighting  in  a  mortal 
combat  sanctioned  by  law ;  but  one  of  the 
laws  of  William  the  Conqueror  forbid  the 
clergy  to  fight  in  iudicial  combats,  without  the 
previous  permission  of  their  bishop.  To  show 
how  deeply  rooted  the  law  was  at  one  time  in 

*  ChamberB. 


England,  it  was  not,  although  it  had  fallen  into 
disuetude,  repealed  until  about  1818.  In  1817, 
a  young  woman,  Mary  Ashford,  was  believed 
to  have  been  ill-used  and  murdered  by  Abra- 
ham Thornton,  who,  in  an  appeal,  claimed  his 
right  by  his  wager  of  battle,  which  the  court 
allowed;  but  the  appellant  (the  brother  of 
the  girl)  refused  the  challenge,  and  the  accused 
escaped,  being  ordered  *^to  go  without  day*' 
16  April,  1818.  If  such  events  took  place  in 
1816,  what  does  the  reader  suppose  must  have 
been  the  state  of  things  in  the  Middle  Ages. 
To  remedy  the  evil  of  suitors  fighting  out  their 
lawsuits,  the  trial  by  the  grand  assize  is  said 
to  have  been  devised  by  Chief  Justice  Glanville, 
in  the  reign  of  Henry  II.,  and  it  was  a  great 
improvement  upon  the  trial  by  judicial  combat. 
Instead  of  being  left  to  the  senseless  and  bar- 
barous determination  by  battle,  which  had 
previously  been  the  only  mode  of  deciding  a 
writ  of  right,  the  alternative  of  a  trial  by  jury 
was  offered.  But  the  present  judges  of  assize 
and  nisi  prim  for  administering  civil  and 
criminal  justice  are  more  immediately  derived 
from  the  statute  of  Westminster,  in  the  reign 
of  Edward  I.*  These  came  instead  of  the  an- 
cient justices  in  Eyre,  Justiciarii  in  itinere^ 
that  had  been  regularly  appointed  in  1176  by 
Henry  II.  to  make  their  circuits  once  in  seven 
years  for  the  purpose  of  trying  causes.  The 
establishing  of  the  assize,  began  a  new  era  in 
the  legal  history  of  England.  From  this  date 
commenced  the  real  permanent  foundation  of 
trial  hy  judge  and  jury  throughout  the  country 
— the  judge  to  decide  the  law,  the  jury  the 
facts.  The  record  of  the  struggle  of  the  system 
against  its  foes  would  fill  a  volume  The 
institution  triumphed  in  the  end.  In  an  in- 
teresting summary  of  this  subject,  a  recent 
writer  observes  : — 

**  In  the  time  of  the  Anglo-Saxons  a  man  who 
sued  in  the  King's  Courts  for  lands,  refused  to  be 
bound  by  the  sentence  until  hia  '  peers '  had  de- 
cided his  right,  and  summary  justice  was  visited 
on  those  in  anthority  who  tried  cases  contrary  to 
the  '  custom/  even  then  ancient.  In  the  days  of 
William  the  Conqueror,  even  a  bondman,  when 
he  claimed  freedom,  was  entitled  to  a  trial  by  the 
'  country,*  and  its  refusal  to  a  suppliant  implied 
that  he  was  under  the  ban  of '  outlawry.'  Trial 
by  jury  was  secored  to  every  heir-at-laW  by  Henry 
IT.,  and  extended  to  every  person,  without  dis- 
tinction, shortly  afterwards.  In  eyery  suit  touch- 
ing inheritance  between  Crown  and  subject,  it 
has  always  been  an  imperative  right,  and  the 
attempt  to  render  its  attainment  difficult,  by  de- 
lay, denial,  or  sale,'  led  to  the  most  emphatic 
passages  in  Magna  Charta.  In  the  days  of  Edward 
IV.,  when  a  subject  had  been  deprived  of  a  jury 
by  Act  of  Parhament,  the  very  statute  was  re< 

Sealed  and  the  judgment  pronounced  under  it 
eclared  void ;  this  being  effected  under  the  ex- 
press provisions  of  those  Acts  which  '  confirm  to 
the  people  of  England  the  great  Charter  of  their 
liberties  for  evermore,'  and  which  ordain  that 
-*  every  judgment  and  every  statute  contrary  there- 
to, shall  be  holden  for  noueht.'  In  the  reign  of 
Henry  VU..  the  Acts  which  gave  certain  judges 

•  Stftt^te,  WMt,  2, 13)  Edw.  I,  o.  30. 
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ermission  to  try  caases  without  juries, 
'  at  their  discretion/  were  set  aside — '  a  warning 
to  all  future  Parliaments,  judges,  and  others,  that 
they  deprive  no  man  of  the  precious  trial  by  writ 
of  right,  or  the  rerdict  of  twelve  men.*  In  1620, 
the  jtidgea  themselves  when  called  on  to  plead  be- 
fore a  tribunal  where  disputed  facts  would  have 
been  decided  without  a  jury,  refused  to  appear, 
claiming  'the  benefit  of  Magna  Charta,  as  free 
Englishmen.'  When  the  Star  Chamber  tried  to 
overrule  and  stultify  the  verdicts  of  juries,  the  at- 
tempt led  to  the  Petition  of  Right — ^that  second 
Magna  Charta ;  and  the  blow  aimed  at  trial  by 
jury  in  arbitrary  imprisonment  and  confiscation 
of  property  and  of  civil  rights,  without  that  mode 
of  trial,  led  to  revolutions  which  shook  the  king- 
dom to  its  centre,  while  all  the  cruel  acts  of 
Jeffreys  and  other  corrupt  jud^s,  were  followed 
by  reversal  of  their  decrees  ana  the  rehabiliation 
of  the  families  of  those  whom  they  had  judicially 
murdered.  When  the  verdicts  of  juries  were  per- 
verted, so  as  to  carry  consequences  which  the 
jurors  did  not  intend,  the  legislature  at  length 
stepped  in  and  placed  the  law  beyond  the  possi- 
bility of  future  cavil  and  misconstruction." — Trial 
by  Jury,  the  Birthright  of  the  People,  <ke.,  p.  168. 

The  reader  will  thus  perceive  that  the  com- 
mon law  is  grounded  on  the  general  customs 
of  the  realm.  "  Indeed  it  is  one  of  the  charac- 
teristic marks  of  English  liberty,  that  our 
common  law  depends  upon  custom,  which 
carries  with  it  this  internal  evidence  of  free* 
dom,"  writes  Blackstone,  **  that  it  was  intro- 
duced by  the  consent  of  the  people,  and  has 
been  jealously  preserved  by  them."  The 
common  law  is  the  result  of  long  study,  ob- 
servation, and  experience;  and  it  has  been 
refined  by  learned  men  in  all  ages.  It  over- 
rides the  canon  law,  and  the  civil  law,  where 
they  go  beyond  it,  or  are  inconsistent  with  it 
The  principle  of  trial  by  jury,  without  alluding 
to  previous  compacts,  was  confirmed  by  the 
Act  of  Settlement  (1  William  A  Mary,  c.  2), 
and  declared  to  be  the  birthright  of  the  people 
of  England.* 

(7b  be  continuocL) 


MAGISTRATES,  MUNICIPAIi, 
INSOLVENCY,  &  SCHOOL- LAW 

NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

HlQRWAT  —  ShUTTINQ     UP  —  SOXL     IN     WHOM 

TicsTJCD— C.  S.  U.  C.  CH.  64,  SBC.  886— A  high- 
way, of  which  the  origiD  was  not  olear,  had  been 
travelled  for  forty  years  across  the  plaintiff's  lot, 
the  patent  for  which  was  issued  in  1886.  The 
monicipality  in  18G6  passed  a  by-law  shatttog 
up  this  road,  bat  no  oonyeyance  was  ever  made 
to  the  plaintiff.  They  afterwards  threw  down  a 
fence  with  which  he  had  enclosed  the  old  road, 
and  took  awoy  gravel  from  it.  The  plaintiff 
having  brought  trespass — 

Held,  that  he  coald  not  recover,  for  the  nser 
for  thirty  years  after  the  patent  would  be  con- 
clusive evidence  of  a  dedication  as  against  the 


owner,  and  such  dedication  was  equiTalent  to  % 
laying  out  by  him,  so  that  the  road,  under  C.  S. 
U.  C,  oh.  64,  see.  886,  was  Tested  in  the  mnai- 
cipality.— ify^ton  v.  Duck  et  al,  26  U.  C.  Q-  B.  61. 


HiOHWAT—RiOHT  10  niviATB  FROM.— Tres- 
pass ^ar$  dausum /regit.  PUa,  that  at  the  time 
when,  &o.,  there  was  a  highway  adjoining  the 
plaintiff's  said  land,  which  said  highway  was  in 
certain  places  impassable  and  out  of  repair, 
wherefore  defendant,  for  the  purpose  of  using 
such  highway,  necessarily  deviated  a  little  there 
from  on  to  the  plaintiff's  said  land,  going  do 
further  from  said  highway  than  was  necesaarj, 
and  returning  thereto  as  soon  as  practicable, 
and  doing  bo  unnecessary  damage  in  that  behalf 
— which  are  the  alleged  trespasses. 

Held,  on  demurrer,  a  good  plea.— Camci  v. 
Johnston,  26  U.  C.  Q.  B.  69. 

Survey— DisoREPAHCY  bktwxeh  work  oh  ths 

OROUMD    AKD    PLAN- HlOH WAT— FlKLD    HOTM— 

Costs. — The  question  In  an  action  of  trespass 
being  whether  there  was  a  highway  between  lots 
20  and  21  iti  a  township,  which  the  plaintiff 
denied,  it  appeared  that  the  practice  of  sarvej- 
ors  in  laying  out  a  road  allowance  was  to  plant 
a  post  on  each  side  of  it,  marked  on  the  elie 
nearest  the  road  with  the  letter  R. ,  and  on  the 
opposite  side  with  the  number  of  the  lot,  and  to- 
plant  a  third  post  in  the  centre  of  the  road, 
marked  R.  on  two  or  on  all  fonr  sides.  Stakes 
thus  marked  were  found  between  19  and  20,  but 
none  between  20  and  21,  and  it  was  sworn  that 
an  original  post  had  been  seen  there  24  years 
ago,  and  until  within  8  or  4  years,  marked  20 
and  21,  thus  far  shewing  that  there  was  no  road 
allovrance  between  those  lots. 

On  the  other  hand,  the  registered  map  cf  the 
township,  the  map  in  the  Crown  Lands  Depart- 
ment, and  the  field  notes  of  the  sarreyor  who 
made  the  origioal  survey,  shewed  such  aUow- 
ance.  The  plaintiff  and  defendant  both  claimet! 
under  grants  from  the  Crown  of  separate  parts 
of  lot  21,  described  as  commencing  on  the  norto- 
ern  limit  of  such  allowance,  and  without  it  the 
defendant  would  have  no  access  to  his  land. 

The  jury  were  told  that  the  work  on  the  ground 
must  govern,  but  that  under  C.  S.  XT.  C.  ch.  54, 
sec.  813,  the  fact  of  the  goTernment  surveyor 
having  laid  out  this  road  in  his  plan  of  the  ori- 
ginal survey,  would  make  it  a  highway,  unless 
there  was  evidence  of  his  work  on  the  ground 
clearly  inconsistent  with  such  plan.  The  jorj 
having  found  for  defendant — 

Held,  that  the  direction  was  right,  but  that 
the. verdict  was  contrary  to  evidence,  and  a  new 
trial  was  granted  on  payment  of  costs. 
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A  certified  oopj  of  part  of  the  field  notes  of 
the  original  Baryey  is  admissible  in  evidence. 

The  defendant's  counsel  told  the  jurj  that  a 
Terdict  in  faror  of  the  plaintiff  for  any  snm 
would  carry  costs.  Quctre,  as  to  the  right  to 
make  such  statement ;  but  temble,  that  the  ob- 
jections to  a  Terdict  for  the  plaintiff  founded 
upon  it,  wonid  apply  eqaally  to  a  Terdict  for 
defendant.  —  Corriek  v.  Johntton,  26  U.  C. 
a  B.  69. 


SIMPLE  CONTKACTS  &  AFFAIRS 
OP  EVBKY  DAY  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  IE  A  DING 
CASES. 

Lbttbbs  Patrkt  —  Imyention  -r  Novkltt. — 
The  plaintiff  obtained  a  patent  for  a  platform 
pump,  constructed  upon  the  principle  and  for 
the  parpose  of  raising  water  for  aDimals  to 
drink  from  wells  by  their  own  weight  and  act, 
the  specification  claimiog  such  principle  ^as  his 
iuTention.  He  sued  for  the  infriogement  of  this 
patent. 

It  appeared  that  an  inclined  platform  working 
upon  a  fulcrum  led  up  to  the  trough,  and  that 
being  depressed  by  the  weight  of  the  animal 
when  near  the  trough,  it  forced  down  the  piston 
rod  and  pluoger,  with  which  it  was  connected, 
than  driTing  the  water  up  a  pipe  iuto  the  trough. 
There  was  nothing  new  either  in  the  difi'crent 
parts  or  in  the  principle  on  which  they  produced 
their  effect,  but  the  novcltjr,  if  nny,  wsa  iu  tho 
combination. 

Held,  that  the  patent,  not  being  for  fuch  com- 
bination, but  for  the  principle,  could  not  be  sus- 
tained. 

Semblt,  that  the  utilizing  the  iu^tinct  of  the 
animal  to  seek  water  was  the  only  novelty,  and 
that  this  could  not  be  the  Huhj«^ct  of  a  patent. 

The  infringement  compluined  of  was  a  pump 
for  which  defendant  had  obtained  a  patent,  and 
it  was  objected  that  this  patent  was  an  answer 
to  the  action  until  set  aside;  but  tembUt  clearly 
not,— MtrrUl  v.  Coiuint,  26  U.  C.  Q.  B.  49. 


Sl>ANDBa  or   PSBBOH    AS  TO   DISOHAROI   07  HIS 

DUTIS8. — The  declaration  alleged  that  it  would 
have  been  a  great  breach  of  the  prosecutor's 
duties,  as  a  warrener  and  game-keeper,  to  kill 
foxes;  that  he  was  employed  on  the  understanding 
that  he  would  not  do  so,  and  that  the  defendant 
falsely  and  maliciously  spoke  of  hira,  as  such 
warrener,  that  he  had  destroyed  foxes.  The 
declaration  then  averred  special  damage.   . 


Held,  that  the  declaration  disclosed  a  good 
cause  of  action,  independently  of  special  daraago, 
as  it  set  forth  that  It  was  tho  duty  of  the  plain- 
tiff in  his  emp1ojiQC;nt  not  to  do  ihKt  with  which 
he  was  charged,  and  alleged  actual  pocuninry 
damage  to  the  defendant  in  h^s  buainesii  or  eic- 
ployment 

The  Court  wlH  not  take  judicial  notlco  that  tt 
is  the  duty  of  a  gEiroekeepcr  not  to  kill  foxci^ ; 
but  the  rule  as  to  worifs  ispokcn  of  a  innn  in  his 
office  or  trade  is  net  tiecefs«rily  confined  to  those 
offices  or  trader,  of  tbo  dudes  of  which  the  Court 
can  take  judicial  notice,  —  Fmd^er  t.  Neiccnmhe^ 
16  W.  R.  1181. 


tiLAHDEE— PRiviLEOKDCoiiHCKicATioH. — De- 
fendant, a  QoTernmccit  detecliTe,  knowing  that 
one  M.  was  in  partner*ihip  with  the  plaint:  ff, 
informed  him  that  the  plaintiff  Tpae  connected 
with  a  gang  of  burglars  which  defendant  Imd 
been  the  means  of  breaking  up,  and  put  him 
upon  his  guard.  Udd,  thnt  the  comniunication 
was  privileged,  and,  there  being  no  oTidenco  of 
malice,  that  the  pUioliff  waa  properly  uon- 
suited.— 5mi(A  t.  Armitrong^  26  \}.  C.  Q. 
B.  67. 


DlSOHABGI  OF  MottTOAGR^-DEffiCTlVB  AFFl- 
DAYIT— RiGlSTnT.  C.  S.  U,  C  ,  CH.  89,  BIO.  59.— 
The  Registrar  UaTing  recorded  a  cerlificutc  of 
discharge,  upon  an  ntfilavit  which  did  not  state 
the  place  of  eiecuti^u.  as  required  by  the  fitalute, 
— Htld^  that  1  bough  he  should  properly  have  re- 
fused to  register  it.  jet,  being  registered,  U  isns 
effectual  as  a  recutivejnnce  of  the  legal  estate  lo 
the  mortgagor  —Ma*jntth  v.  Todd^  *1^  U-  C 
Q.  B.  87. 


BXQUKST  FOR  TlLIO^L  PuRPOSR  Alfl)  FGR  A 
LEGAL  PURPOSa^BEQUEST  TO  A  NAHBD   ChAUITT. 

—A  testatrix  boquoathed  £1,000  £3  per  oeiitjs 
to  a  rector  and  churchwardens  op  on  trii!*t  out 
of  the  dividoodM  to  keep  a  ceriaiii  ^rave  \n  repair, 
and  to  apply  the  residue  for  th«  benefit  if  the 
poor. 

Held,  that  the  rector  and  churchwardens  wi^ro 
entitled  to  take  the  whole  for  the  rclkf  of  this 
poor,  freed  from  tho  obligation  of  keeping  tho 
grave  in  repair 

Chapman  y.  Brown,  6  Ve»»  404,  commented 
on. 

A  beqnost  to  a  named  chanty  which  Is  dia- 
solved  before  the  testator's  death  lapscB,  and  the 
sum  bequeathed  will  not  be  applied,  ey  prU. — 
FUk  ▼.  TheAUoinr^-GentTut,  15  W.  R,  1200. 


Eyidknci  —  EsTar   aqaixbt   iSTRsasT  —  An 
account  written  hy  a  decessed  periou  credited 
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him  with  ▼arioua  items  for  work  done.  At  the 
opposite  side  wa8  the  words  **  contra,"  followed 
by  several  items  with  whioh  he  charged  himself, 
reduoiog  the  amount  dne  to  him  to  a  balance 
which  was  struok  and  carried  down. 

Eeld  (WniTBdiDB,  C.J.,  and  PiaoT,  C.B.,  dis- 
sentients) ,  that  the  discharging  items  were  not 
80  incorporated  or  connected  with  the  charging 
entries  as  to  render  the  former  admissible  as  part 
of  a  statement  against  intereast. —  Whaley  y.  Car- 
lisle,  15  W.  R.,  1183. 


Ybndor  and  puaohaser — Spkoifio  pekforx* 
ANCa  —  MisREPRBSBNTATiON. — Wherc  a  misrep- 
resentation has  been  made  by  a  Tender,  the 
Court  applies  the  rule  ceveat  emptor  with  great 
caution. 

Where  a  purchaser  agreed  to  buy  an  estate 
upon  a  statement  that  it  lay  upon  coal,  which 
coal  afterwards  proTed  to  hare  been  mostly  work- 
ed out,  and  subsequently  the  purchaser  entered 
into  an  agreement  with  a  third  party  to  sell  the 
colliery  at  a  price  implying  the  existence  of  a 
considerable  qumtity  of  coal,  and  then  after- 
wards discovered  the  exhaustion  of  the  coal. 

Seldf  that  the  transaction  between  the  pur- 
chaser did  not  iuTalidate  his  defence  of  misrepre- 
seotation  to  a  bill  by  the  Tendor  for  specific  per- 
formance, though 

SembU.'-li  might  have  been  an  answer  to  a 
claim  by  a  purchaser  for  an  abatement  of  the  pur- 
chase money.— Co%  y.  Oadtden,  15  W.  R., 
1185. 


Nuisakck—Injunotion— -Pbospbotiybinjubt. 
— Where  the  defendant  had  commenced  burning 
a  clamp  of  bricks  480  yards  from  the  plaintiff's 
mansion,  400  yards  from  the  lawn,  con^rvatories. 
&o.,  and  a  140  yards  from  a  cottage  on  the  mar- 
gin of  a  lake  on  the  plaintiff's  grounds,  inhabited 
by  an  employ^  of  the  plaintiff. 

Held,  under  the  circumstances,  that  there  was 
not  a  sufficient  case  to  warrant  the  Court  in 
granting  a  prospectife  injunction. 

Observations  on  the  considerations  by  which 
the  Courr  is  influenced  in  granting  prospective 
injunctions  against  nusianccs. 

Bamford  y.  Turnley,  8  Best  &  Smith,  is  not  an 
authority  binding  the  Court  judicially  to  conclude 
that  a  clamp  at  180  yards  must  neceiitsarily  prove 
a  nuisance . 

Observations  on  the  question  whether  or  no, 
wherever  there  has  been  a  verdict  ot  law,  the 
Court  of  Equity  should  grant  on  injunction  as  of 
course.— ZtMcofn6e  Y.  Steer^  15  W.  R.,  1191. 


UPPER  CANADA  BEPOBTS. 


QUEEN'S  BENCH. 
{^RtporUi  by  0.  Roaursoff,  Eaq ,  Q. a,  EeporUr  to  (Ae  Cbiirt.) 

The  Quben  y.  Patbick  Bbadt. 

FaLu  PnUnou—CmuL  Stat  C,  dL  02,  aee.  TL 
An  iDdletment  ibr  obtaining  from  A.  $1200  hj  ftte  pn- 
tencea,  U  not  sapportad  by  proof  of  obtaining  A.*b  pro- 
mimory  note  for  that  sum,  which  A.  afterwards  paid 
bafare  maturity. 
The  term  "  Talnabla  security,"  used  In  Oaaanl.  Stat.  C,  A. 
92,  aeo.  72,  mean*  a  Taloaue  ■eeoiity  to  the  pcmii  wbo 
parts  with  it  on  the  fiUae  pretoooe ;  and  the  indodBfc  a 
person  to  execute  a  mortgage  on  his  property  is  tbiH>:fes>» 
not  obtaining  from  him  a  mloable  secnrity  within  the 
act. 

[Q  a,T.T,i8e«.: 

The  indictment  against  the  defendant  con- 
tained three  counts.  1.  For  that  be  anlawfulij, 
fraud  al en tly,  and  knowioglj,  by  false  pretesees 
did  obtain  from  one  Ftnlay  McQregor  $1200.  the 
money  of  the  said  Finlay  McGregor,  with  intent 
to  defraud. 

2.  That  he  nnlawfally,  fraudulently  and  know- 
ingly, by  false  pretences,  did  obtain  from  the 
said  Finlay  McGregor  a  certain  Yaluable  secn- 
rity, to  wit,  a  certain  mortgage  on  real  eetaio 
securing  the  payment  of  $2400,  and  made  by  the 
said  F.  McG.  nnd  his  wife  to  tlje  said  defendaiit, 
the  property  of  the  said  F.  MoG.,  with  intent  to 
defraud. 

8.  That  he  unlawfully  did  obtain  from  the 
said  F.  McG.  a  certain  sum  of  money,  to  the 
amount  of  $1200,  the  property  of  the  said  F. 
McG.,  with  intent  to  defraud. 

The  trial  took  place  at  Sandwich,  in  April. 
1866,  before  Morrison,  J.,  when  it  appeared,  ia 
substance,  that  the  prisoner  having  agreed  to 
lend  $5000  to  the  prosecutor,  Finlay  McGregor, 
gave  him  certain  drafts  purporting  to  be  dravn 
by  the  Clyde  Exchange  Bank  of  Ohio  on  the 
Fourth  National  Bank  of  New  York,  and  re- 
ceiYed  from  McGregor  as  part  of  the  security  a 
mortgage  on  his  farm  for  $2400,  and  a  note  for 
$1200,  which  note  he  paid  within  four  or  fire 
days,  and  before  it  came  dne.  The  prisoner 
represented  that  these  drafts  were  good,  and 
would  be  paid,  and  that  the  money  was  in  New 
York,  but  it  turned  out  that  the  Clyde  Bank  was 
a  swindle  and  the  bills  worthless. 

It  was  objected  that  there  was  no  CTidence  of 
getting  money  from  McGregor  to  support  the 
first  count :  and  a-  to  the  second,  that  the  mort- 
g>ige  was  not  a  valuable  security  within  the 
statute ;  that  what  the  prisoner  did  obtain  was 
only  a  signature  to  a  note  or  mortgage;  that 
both  these  objections  applied  to  the  third  eoont, 
and  that  Consol.  Stat.  ch.  92,  sec.  78,  applies  to 
property  only,  not  moneys. 

The  learned  judge  directed  a  verdict  for  the 
defendant  on  the  third  count,  and  as  to  the  other 
counts,  he  left  it  to  the  jury  to  say  on  the  evi- 
dence whether  the  prisoner  did  impose  upon 
McGregor  when  the  latter  received  the  drafts, 
by  the  false  statements  that  they  were  genuine, 
and  upon  the  faith  of  such  false  representations 
induced  McGregor  to  give  the  $1200  and  the 
mortgage. 

The- jury  found  the  prisoner  guilty. 
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Albert  Prince,  Q  C,  obtained  a  rale  nUi  for  a 
Dew  trial  ou  the  law  and  evidence,  and  for  mis- 
direction,  on  the  same  ground:!  as  those  taken 
at  the  trial.  He  cited  Regina  ▼.  Kay^  1  D.  &  B. 
232 ;  Rex  v.  Wavtll,  1  Moo.  C.  C.  224 ;  Regma 
T.  Crosby,  1  Cox  C  C  10;  Regina  r.  Bryan,  2 
F.  &  F.  b67;  Rex  t.  Yates,  1  Moo.  C.  C  170; 
Rex  ▼.  DouglaUj  1  Camp.  212;  Noble  ▼.  Adamt, 
7  Tannt  69. 

Robert  A.  Earriion,  for  the  Crown;  shewed 
cause,  and  cited  Regina  ▼.  Huppel,  21  U.  C.  R. 
281  ;  Regina  ▼.  Lee,  23  U.  C  K.  340  ;  Regina  y. 
Davit,  18  U  C.  K.  180;  Regina  ▼.  Evans,  8  Cox 
C.  C.  267,  6  Jur.  N.  S.  1361 ;  Regina  ▼.  Jessop, 
1  D.  &  B.  442,  4  Jur.  N.  S.  123 ;  Regina  t.  Dan- 
ger. 1  D.  &  B.  307,  3  Jur.  N.  8.  1011;  Regina 
▼.  Gardner,  1  D.  &  B.  40,  2  Jur.  N.  S.  698. 

Draper,  C.  J.,  delivered  the  judgment  of  the 
court. 

As  to  the  fjilse  pretence,  it  was,  we  think,  suf- 
ficiently proTod  to  be  that  certain  drafts,  in  re- 
turn for  which  the  prisoner  obtained  from  the 
prosecutor,  Finlny  McGregor,  a  mortgage  and  a 
promiHsorj  note,  were  good  and  would  be  paid, 
whereas  if  appeared  that  these  drafts  were 
worthless  from  first  to  last,  and  were  merely 
fictitious. 

The  question,  then,  on  the  first  count,  is 
whether  the  prisoner  obtained  $1200  from  the 
prosecutor  on  this  pretence,  and  we  are  of 
opinion  that  the  evidence  did  not  sustain  the 
allegation.  The  prosecutor,  according  to  his 
own  statement,  gave  a  promissory  note  for  this 
amount  at  the  time  he  got  the  drafts — an  eogage- 
meot  or  promise  to  pay  money  at  a  future  date. 
It  is  true  he  afterwards  paid  the  money,  but 
though  remotely  that  payment  arose  from  the 
false  pretence,  yet  immediately  and  directly  it 
was  made  because  the  prosecutor  desired  to  re- 
tire his  note,  and  did  so  before  it  became  due. 
We  do  not  think  that  this  establishes  an  obtain- 
ing of  money  by  the  defendant  by  the  false  pre- 
tences, which,  though  it  may  be  said  they  were 
continuing,  were  not,  according  to  the  evidence, 
mnde  or  renewed  when  the  money  was  paid. 
Suppose  the  note  was  drawn  at  ninety  days,  and 
nut  paid  till  it  matured,  it  could  not  be  deemed 
that  the  money  was  obtained  by  the  false  pre- 
tence, though  but  for  such  pretence  it  would  not 
have  been  given;  and  it  makes  no  difi'erence 
that  we  can  see  that  it  was  paid  before  it  foil 
due. 

Upon  the>  second  count  the  case  of  The  Queen 
y.  Danger  (3  Jur.  N.  S.  1011),  seems  to  us  ad- 
ven«e  to  the  conviction.  Can  it  be  said  that  the 
mortgage  was  a  valuable  security  in  the  hands 
of  the  prosecutor,  and  so  his  property  ?  Until 
signed,  sealed  and  delivered  by  him  to  the  pris- 
oner, it  was  no  security  at  all,  and  it  does  not 
even  appear  that  the  paper  on  which  it  was 
drawn  belonged  to  the  prosecutor.  We  think 
that  the  term  **  valuable  security,"  as  used  in 
the  statute,  means  a  valuable  security  to  the 
person  who  parts  with  it  on  the  false  pretence. 

We  think  the  rule  should  be  made  absolute. 
Rule  absolute. 


PoMEROT,  Appellant,  and  Wilson,  Rsspondekt. 

Quarter  Sessions— Right  to  yts^rvr  a  c  s^.^C.  &U.C.ch.  112. 
The  appellant  having  bwn  c  nv  cted  h4'fi  r^  jQuticen  of  har- 

log  pretended  to  be  a  phv^ician.  eonfr«ry  to  29  Vic,  ch. 

d4,  appealed  toQiurr^'r  St«8ioDS,  and  vras  funnd  guilty. 

Hrld,  that  the  Seoainns  ha.i  no  powor  tc»  r«»«*'rTe  a  case 

f  )r  t«'e  opinion  of  this  wurt  und«r  OonroK  8Ur.  U.  C  ch. 

112.  the  appolUnt  not  WnK  a  person  "conTicted  of  troa- 

am,  felony  or  middeoinanor." 
Semhie,  that  if  the  29  Vic.  had  in  terms  declared  the  act 

rharged  unlawful  it  would  have  been  an  indictable  m\» 

demeanor.  ' 

[Q.  B  ,  T.  T.,  1866.] 

This  was  a  case  reserved  for  the  opinion  of 
this  court  by  the  Quarter  SesKioua  of  the  county 
of  Hastings. 

The  appellant,  on  the  Dtb  July,  ISGG,  was 
convicted  before  three  justices  of  the  peace  nf 
the  county,  of  having  wilfully  und  fulaeTy  pro- 
tended to  be  a  physician  and  ^enenil  prnctitioDer, 
contrary  to  the  provisions  of  29  Vic  ch.  d4»  and 
adjudged  to  poy  $25,  with  f\l  25  co^ts,  and  in 
default  of  payment  within  tpn  days  to  be  im- 
prisoned until  both  sums  shout<I  be  piiid. 

He  appealed  to  the  next  (K'ni'ml  QuRrtt^r  Ses- 
sions of  the  Peace,  where  li«  was  found  i;uiliy 
by  a  jury;  and  the  chairman  re^^crved  certain 
questions  for  the  opinion  of  this  court, 

Jellett,  for  the  appellant,  n-ffrred  to  In  re 
Stewart  and  Blackburn,  25  U.  C    R    16. 

Holden,  contra. 

Haoabtt,  J.,  delivered  the  judgment  of  the 
court 

By  ch.  112,  Consol.  Stat  U.  C,  wlan  n  peraon 
is  convicted  of  treason,  fetony  or  mi:^di;;tuennor 
before  certain  courts,  includi  ti^  Quaricr  Sessiond . 
the  court  may  reserve  any  qu  nations  of  law  arla- 
ing  on  the  trial  for  one  of  the  j^upcrior  court.^. 

By  sec.  8  the  superior  court  may  ri^versp,  uf- 
firm  or  amend  any  judgment  giv^Q  nu  the  indict- 
ment or  inquisition  on  the  itvoX  whercuf  the 
question  arose. 

Ch.  114  Consol.  Stat  IT.  C  provideH  for  ap- 
peals to  Quarter  Sessions.  See  1  dcclareB  that 
the  court  shall  hear  and  determine  the  tnntur  of 
the  appeal,  and  make  such  order  therein,  with 
or  without  costs,  as  to  the  court  si^ems  meet ; 
and  in  case  of  the  dismissal  ^f  the  appi^til  or  af- 
firmance of  the  order,  deci^^ion  or  cDnvicuon, 
the  court  shall  order  the  oriliir  or  conviction  to 
^be  enforced.  Sec.  8  allows  a  jury  to  h«3  erapnn- 
nelled  to  try  the  matter  of  the  cornpidint,  and 
the  court  on  the  finding  mny  t^ive  juJgmcnt,  nnt 
exceeding  the  amount  that  mi^ht  have  been  im- 
posed by  any  law  giving  cognizfince  to  tho  juii- 
tioes,  &c. 

29-80  Vic.  ch.  50  directs  the  Quarter  Sertsionn 
to  which  the  appeal  is  mude  la  hear  the  com- 
plaint on  which  the  con  vie  (inn  \^  Imd  upati  the 
merits,  notwithstanding  any  defect  of  furm  or 
otherwise  in  the  conviotioD;  and  if  the  person 
charged  be  found  guilty,  the  eonvictlan  Bhull  b» 
affirmed,  and  the  court  shall  amend  the  same, 
if  necessary,  and  any  convictinQ  m  affirmed  or 
affirmed  and  amended  shall  h^  e of u reed  In  the 
same  manner  as  convictions  affirmed  in  appeal 
are  now  enforced. 

If  this  case  be  unaffected  by  previous  deci- 
sions, we   should  be  strongly  of  opinion    that 
there  was  no  right  to  reserve   questioaa  cf  law 
for  the  consideration  of  the  Superior  Court  by 
I  the  Court  of  Quarter  Sessional  hearing  an  apponl       • 
,  from  a  justice's  conviction.     We  Jo  not  thtnk  the 
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appellant  in  this  caKe  falls  within  the  desoription 
of  **  a  person  conyicted  of  treason,  felony  or  mis- 
demeanor'^ before  a  court  of  Quarter  Sessions, 
nor  could  the  Superior  Court  **reTerse,  affirm 
or  amend  any  judgment  given  on  the  indictment 
or  Inquisition  on  the  trial."  The  whole  scope  of 
the  act  and  the  schedule  attached  seems  to  point 
to  a  different  class  of  cases. 

We  do  not  understand  that  the  affirmance  of  a 
justice's  couTiotion  at  Quarter  Sessions,  and  the 
sonsequent  order,  thereon  that  the  conviction  be 
enforced,  brings  the  appellant  within  the  statuta- 
ble description  of  a  person  **  convicted  of  a  mis- 
demeanor," nor  that  the  affirmance  of  an  appeal 
will  fall  within  theSrd  section  of  ch.  112,  already 
^ited,  of  a  ** judgment  given  on  the  indictment 
Or  inquisition,  on  the  trial  whereof "  the  ques- 
tion reserved  arose. 

Sec.  4  directs  that  the  judgment  of  the  Supe- 
rior Court  shall  be  certified  as  directed  to  the 
clerk  of  the  peace  **  who  shall  enter  the  same  on 
the  original  record  in  proper  form."  This, is 
where  judgment  has  been  given.  Where  it  b>is 
not  been  given,  the  court  below  shall  be  directed 
to  give  judgment. 

We  think  all  the  provisions  and  the  whole  lan- 
guage of  the  act  tend  to  shew  that  appeals  from 
justice's  convictions  do  not  fall  within  chapter 
112. 

Sec.  5  of  ch.  114,  already  noticed,  declares 
that  appeals  shall  lie  in  Quarter  Sessions  from 
all  convictions  for  offences  against  municipal  by- 
laws. In  the  absence  of  express  enactment  it  is 
not  easy  to  see  how  every  person  charged  or  con- 
victed of  breaking  some  trifling  market  regula- 
tion can  be  held  to  fall  within  the  desoription  of 
**  n  person  convicted  of  treason,  felony  or  misde- 
meanor," if  the  conviction  against  which  he  ap- 
ponls  be  affirmed  at  Quarter  Sessions. 

For  these  reasons  we  think  there  was  no  power 
to  reserve  this  case. 

If  the  conviction  anl  proceeeing?,  even  when 
nffirmed  by  the  Quarter  Sessions,  are  defective 
in  law,  shewing  an  absence  of  any  legal  offence, 
there  is  a  remedy,  as  in  n^.^peUr^  appellant,  v. 
5?A'iw,  respondent  (16  U.  C  B    104). 

The  act  of  lant  session  gives  full  power  to  the 
Q:iarter  Sessions  to  hear  the  complaint  on. its 
merit"*,  and  to  amend  the  cotiviction  if  the  ap- 
^>enaDt  be  found  gu  \ty.  \m  adoption  of  this« 
ourse  would  rcnlor  it  unnecessary  to  reserve 
any  question  as  to  the  conviction  being  good  or 
bad  on  its  face. 

The  appellant  in  this  case  seems  to  have  been 
rather  hardly  dealt  with.  It  is  not  possible  to 
read  the  evidence  without  some  feeling  of  sur- 
prise  that  justices  of  the  peace  have  convicted 
him,  and  a  jury  afterwards  affirmed  their  pro- 
ceeding. 

We  are  not  prepared  to  hold  that  the  matter 
of  the  appeal  constitutes  what  the  law  calls  an 
** indictable  misdemeanor." 

If  the  medical  act  of  1864  in  terpss  declared 
that  it  should  not  be  lawful  for  any  person  to 
do  what  the  appellant  is  charged  with  doing, 
then,  according  to  the  authorities,  it  seems  the 
doing  of  it  would  be  indictable,  even  if  the  act 
prescribe  a  summary  remedy.  See  Russell  on 
Crimes,  vol.  1,  p.  86,  et  aequ.  (Ed.  of  1866) ; 
Rex  V.  Gregory  (5  B.  &  Ad.  655). 

Kow  the  medical  act  has  no  such  prohibition 
in   terms.     Sec.    82   enacts    that   **any   person 


who  shall  wilfully  and  falsely  pretend  to  be,  or 
take  or  use  any  name,"  &o.,  *'  implying  thst  he 
is  registered  ander  this  act,  shall,  upon  proseco- 
tion  and  oonvtotion  in  any  court  of  ooapeteDt 
jurisdiction,  forfeit  and  pay  a  penalty  not  ex- 
ceeding $100,  and  every  such  penalty  shall  form 
part  of  the  funds  of  the  oonncll,"  fto.  No  method 
is  pointed  oat  for  prosecndng  this  claim. 

Sec.  84  seema  to  be  that  on  which  this  eon  vie- 
tion  proceeded — that  any  perion  wilfully,  &e., 
pretending  to  be,  or  take,  or  use,  the  name  or 
title  of  a  physician,  doctor,  <Jko.,  or  any  name  or 
title,  &c.,  implying  that  he  is  registered  under 
this  act,  shall,  upon  a  summary  conviction  be- 
fore any  justice  of  the  peace,  &e.,  pay  a  sam 
not  exceeding  $50,  and  in  default  to  be  com- 
mitted to  gaol  till  the  same  be  paid.* 


COMMON  LAW  CHAMBERS. 


{Reported  by  Ubjibt  O'Brieit.  Esq.,  AnrulcyHtf-Iaw, 
JiejiorUr  in  I*moUoe  Oturt  and  Chamheri.) 


Gleason  v.   GlIA80H*BT  al. 

19  <f  30  Vic.  cap.  42,  tee.  6— &reraZ  fi.  fa,  goodt  ia  Aerif*t 
handM^Jietum  qf  a  tuXuequtiU  h^fwt  a  prior  writ. 

A.  and  then  B.  plaeed  vritfl  oX  JL  fa.  In  the  luods  of  « 
■heriff,  against  the  goods  of  C.  NotvithBtanding  that 
the  goods  wore  apptrenttf  exhausted,  A.  revised  to  witb- 
dra V  his  writ  or  take  a  retara  of  nnUa  bona,  wbeft<bj  B. 
was  prevented,  hj  the  operatiou  of  20  A  30  Vie.  cap.  4i,  wr. 
6,  from  proceeding  against  lands;  and  the  dierifl^  fe«\\vn 
boand  hy  that  Act,  declined  to  return  the  aeoond  writ  m 
long  as  the  first  remained  in  his  hjinde. 

Under  these  circumstances  an  order  was  made  on  the  appii* 
cation  of  B.  directing  the  sheriff  to  retnm  the  seeond  «nt 
•*  ntUUx  fcoiki." 

Semhle^  that  the  t  rst  execution  creditor  should  bsTs  notke 
of  i>uoh  an  applica  i'>n. 

BemarkR  upon  the  emltarrassment  resnlting  fraok  the  opera- 
tion of  the  atwTe  statute. 

.    [■  bamlMn.  Jane  1,  llSir 

A  summons  was  obtained  calling  on  the  sheriff 
of  the  County  of  York  to  shew  cause  vhy  sn 
attachment  should  not  issue  against  him  for  not 
returning  the  fi  fa.  against  goods  in  this  cause. 

It  appeared  thnt  this  writ  was  delivered  to  the 
sherifr  on  the  3rd  of  December  last,  at  which 
time  there  was  another  fi,  fa.  against  thn  goods 
of  thf-se  defendants,  at  the  suit  of  one  Reed,  in 
th<^  sheriff's  hiinds. 

It  was  not  a  year  since  the  first  writ  was  givpo 
to  the  bheritf— both  of  these  writs  were  thtrvfure 
still  in  full  force. 

It  was  admitted  that  the  defendants  had  no 
goods  or  chattels,  and  that  Gleason,  the  see/^ad 
execution  creditor,  desired  to  have  his  writ 
returned  "  no  goods,"  so  that  he  might  proceed 
by  execution  against  tho  lands  of  the  defendants. 

The  sheriflf  declined  to  return  this  second  exe- 
cution, because  the  29  &  80  Vic.  cap.  42,  sec.  6. 
enacts  that  *'  No  sheriff  shall  make  any  retnm  of 
nulla  bona  either  in  whole  or  in  part  to  any  writ 
against  goods,  until  the  whole  of  the  goods  of 
the  execution  debtor  in  his  county  have'  beeo  ex- 
hausted, and  then  such  return  shall  be  made  ooly 
in  the  order  of  priority  in  whioh  the  writs  have 
come  into  his  hands" — and  the  first  execution 
creditor  refused  to  withdraw  his  writ  from  the 
sheriff's  bands  or  to  take  a  return  of  nulla  bona, 
**  as  he  believes  by  keeping  it  in  force  in  the 

*  As  the  court  held  that  the  ease  had  heen  impfoperij 
reserved,  no  Judgment  was  given  upon  theqaestlons  imlMd. 
See  The  Queen  v.  aark,  L.  R.,  1  a  C.  54. 
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»heriff*8  bands,  be  irill  get  tbe  wbole  amount  of 
tbe  execution.*' 

Leiih  ebewed  canse  for  tbe  sberiff,  referring  to 
tbe  section  of  tbe  act  aboTe  quoted,  and  (tbe 
learned  judge  baving  on  tbe  argument  expressed 
an  opinion  tbat  tbe  first  execution  creditor  sbould 
be  a  partj  to  or  bare  some  notice  of  tbe  applica- 
tion)  be  filed  tbe  refusal  of  tbe  first  execution 
creditor  to  witbdraw  bis  wtit  or  to  take  a  return 
of  nulla  iMma. 

Fergtuout  contra. 

Adam  Wilsox,  J. — This  section  of  tbe  act  is 
calculated  to  giro  great  embarrassment  to  sberiffs 
and  to  create  great  difficulty  to  execution  credi- 
tors. 

A  first  execution  creditor  determined  to  protect 
tbe  debtor,  migbt,  under  Tarious  pretexts,  retain 
bis  writ  bj  renewals  in  tbe  sberiflTs  bands  for 
,  jears,  and  bamper  all  subsequent  creditors  in 
proceeding  against  lands,  altbougb  it  was  no- 
torious there  were  eitber  no  goods  or  but  an 
insignificant  amount  of  goods  to  be  seised  upon 
the  first  writ,  and  tbat  none  of  tbe  subsis- 
quent  creditors  would  get  a  fartbiog  fVom  the 
personal  estate  of  the  debtor.  Yet  been  use  tbe 
firfrt  creditor  must  have  his  writ  first  returned  and 
so  come  in  first  upon  tbe  lands,  nil  tbe  others 
must  wait  just  as  long  as  be  could  contrive  to 
bnffle  them,  although  it  was  also  notorious  that 
there  were  lands  sufficient  te  satisfy  all  the 
creditors  togetber. 

It  is  an  incouTenient  method  of  securing  to 
tbe  creditor,  first  against  goods,  the  lilce  rank 
against  lands  to  wbiob  be  is  plainly  entitled, 
and  from  wbiob  rank  be  was  so  often  excluded, 
because  there  happened  to  be  some  trifle  of 
goods  to  apply  on  bis  writ  and  on  bis  writ  alone. 
1b  consequence  of  wbiob,  while  bis  writ  was 
preTented  from  being  returned,  all  tbe  writs 
after  bis  were  at  once  returned  *'  no  goods,*'  and 
tbe  subsequent  creditors  were  enabled  to  issue 
writs  against  lands  and  displace  tbe  first  creditor 
from  bis  just  priority. 

A  simpler  way  would  have  been  to  have 
Rutborised  the^  fa.  to  issue  against  both  goods 
and  lands  at  once,  with  a  stay  of  proceedings 
against  lands  till  the  goods  were  exhausted — in 
which  case  no  difficulty  of  any  kind  would  ever 
arise,  and  one  execution  would  answer  in  every 
case  instead  of  two. 

In  this  instance,  I  think  it  appears  that  the 
goods  of  tbe  debtor  in  tbe  county  of  York  have 
been  exbausted,  and  therefore  I  think  I  sbould 
order  tbe  writ  of  tbis  plaintiff  to  be  returned, 
because,  notwithstanding  tbis  exbaustion,  tbe 
first  execution  creditor  refuses  to  witbdraw  bis 
writ  or  to  take  a  return  of  nulla  bona,  and  it  is 
quite  plain  bis  conduct  sbould  not  be  allowed  to 
delay  tbis  plaintiff. 

I  am  inclined  to  think  that  though  the  sheriff 
may  be  preTented  by  tbis  proYision  from  return- 
ing, of  his  own  mere  motion,  a  second  or  subse- 
quent writ,  in  cases  within  the  act,  until  be 
returns  tbe  first  writ,  tbe  court  is  not  necessa- 
rily excluded  from  directing  or  controlling  its 
own  process,  as  in  Onualy  y.  NewtU,  8  East. 
864,  where  it  was  held  tbat  though  tbe  plaintiffs 
were  prohibited  since  the  12  Oeo.  I.  cap.  29,  from 
arresting  defendants  without  an  affidaYit  of  debt 
first  made,  tbis  did  not  prcYent  tbe  ^ourt  or 
judge  from  making  an  order  to  hold  to  bail, 
"without   the    affidaYit   and    other  requisites 


which  are  prescribed  in  respect  to  arrest  by  the 
mere  act  of  tbe  plaintiff  himself." 

This  plaintiff  has  served  a  notice  on  tbe  sheriff 
to  return  his  writ,  then  a  rule  to  return  it,  and 
now  a  summons  calling  upon  bim  to  shew  cause 
why  be  should  not  be  attached  for  not  doing  so, 
and  be  has  been  engaged  in  this  business  for  the 
last  four  weeks ;  yet  I  am  not  able  to  give  bim 
costs,  for  I  cannot  say  tbe  sheriff  is  to  blnme 
in  requiring  the  aid  of  tbe  court  or  a  judge 
to  interpret  tbis  clause,  nor  can  I  say  that 
he  could  baTC  acted  at  all  without  tbe  direct 
order  of  tbe  court  or  judge  to  do  so,  nor  can  I 
give  tbe  sheriff  his  costs  for  appearing  here  and 
explaining  tbe  case,  nor  can  I  give  them  to  tbe 
first  execution  creditor  who  has  also  been  affected 
by  this  proceeding  in  which  be  may  or  may  not 
take  any  concern. 

I  must  also  add  I  am  not  quite  satisfied  with 
my  own  part  in  tbis  curious  proceeding.  But 
according  to  tbe  best  judgment  I  can  form,  I 
shall  order  tbe  sheriff  to  return  the  writ  in 
question,  **  no  goods,''  (altbougb  Beed's  writ  is 
still  in  bis  hands,  because  the  goods  of  the  defen- 
dants baye,  as  I  think,  been  exbausted,  and 
because  Beed  will  not  witbdraw  bis  writ  nor 
take  a  return  of  *'  no  goods"  under  these  circum- 
stances) and  if  such  return  be  mide,  the  sum- 
mons will  be  discharged.  But  if  tbe  sheriff  do 
not  make  such  return  in  four  days,  tbe  order 
will  go  for  an  attachment  for<bis  contempt  in  not 
returning  the  writ. 


COBBESPONDSNCE. 

The  Question  of  CoeU  in  the  Ditieion  Ctnirte. 
To  THE  EnrroRs  of  the  Local  Courts*  Gazette. 

Gentlemen, — In  the  September  number  of 
your  Journal  there  appeared  a  long  and  well- 
written  letter  from  a  correspondent,  T.  A. 
Agar,  Clerk  of  the  1st  Diyision  Court,  Co. 
Peel,yn  answer  to  some  remarks  in  your  July 
number,  on  the  subject  of  DiYision  Court  costs. 
The  letter  of  Mr.  Agar  contains  a  few  ill-nch 
tured  remarke  and  expressions  which  had 
better  not  haYe  been  used,  but  is  upon  the 
whole  so  well  written,  and  even  witty,  that 
one  can  well  pass  OYcr  its  faults  and  admire 
its  ability.  From  his  point  of  Yiew — that  of 
an  interested^  ofl5cial~he  argues  well  and 
plausibly. 

I  haYe  the  pleasure  of  knowing  Mr.  Agar 
Yery  well,  and  know  him  to  be  a  careful  and 
efiScient  ofiScer,  and  also  one  who  does  not 
omit  to  collect  where  he  considers  himself 
entitled  to  them,  all  fees  that  he  thinks 
chargeable  under  the  somewhat  imperfect  and 
uncertain  DiYision  Court  tariff  of  fees ;  not  that 
he  is  wrong  in  charging  all  legal  fees.  But 
he  is  not  the  "out  County  Clerk"  who  was 
alluded  to  in  the  article  referred  to,  as  taking 
illegal  fees  on  an  application  for  a  new  trial. 
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It  seems  those  remarks  hit  another  case  some- 
what similar  to  the  one  mentioned.  If  he  had 
no  more  right  to  charge  his  $3  86  than  the 
other  "out  County  Clerk,"  who  lives  many 
miles  west  of  him,  his  charges  must  be  very 
erroneous.  If  I  could  see  the  particulars  of 
the  $8  86,  I  could  tell  whether  they  were 
legal  or  not  He  says  that  part  of  the  charge 
was  for  Judge's  orders,  "F.  F.,"  30  cents.  It 
is  in  my  opinion  questionable  whether  there 
is  any  authority  for  a  fee  fund  charge  on  a 
Division  Court  Judge's  order  of  this  kind; 
though  I  understand  that  some  of  our  best 
judges  think  that  there  is. 

Now  Mr.  Agar,  in  his  long  letter,  has 
made  a  great  many  assertions  about  what 
certain  Judges  do,  or  have  done,  and  about 
the  smallness  of  Division  Court  fees.  It  is  a 
poor  excuse  for  any  one  to  travel  out  of  the 
legal  tariff  and  set  up  a  tariff  of  his  own  by 
implication,  because  he  thinks  it  too  low. 
The  thief  argues  in  the  same  way  when 
he  steals  a  rich  man's  goods.  Every  em- 
bezzler of  other  men's  goods  may  justify  him- 
self by  a  parity  of  reasoning,  when,  because 
hU  salary  is  smally  he  filches  from  his  master's 
till.  When  a  man's  office  won't  pay  him,  he 
has  an  easy  remedy — resignation.  When  a 
wrong  law  exists,  Uiere  is  a  true  way  of  reme- 
dying it — get  it  altered.  The  Division  Court 
tariff  was  made  when  such  courts  as  that  of 
Brampton  had  some  400  suits  at  each  sitting, 
and  when  the  Toronto,  London,  Hamilton,  and 
many  other  courts,  had  ten  times  as  many 
suits  as  they  now  have.  There  has  been  a' 
*^good  time,"  a  past  harvest  for  clerks,  when 
other  people  suffered.  Cannot  some  of  these 
officers  remember  these  things,  and  take,  like 
Job  of  Old,  the  good  with  the  bad.  I  know 
Mr.  Agar,  in  the  quiet  little  village  of  Ber- 
wick, never  had  any  large  courts,  but  his  pre- 
decessors had. 

Mr.  Agar  says: — "I  do  not  believe  what 
your  correspondent  says  about  charging  for 
Judge's  certificates  on  executions."  This  is 
very  plain  talk  and  not  very  polite,  as  he  can. 
not  possibly  know  anything  about  it  The 
certificate  is  the  one  the  Judge  has  to  sign  to 
prevent  the  operation  of  the  exemption  laws 
on  debts  contracted  prior  to  1860.  "' 

Mr.  Agar  says  "fearlessly  that  no  body  of 
men  in  Canada  have  been  worse  paid,  more 
unjustly  used,  &c.,"  than  Division  Court 
clerks.  He  then  alludes  again,  ill-naturediji 
to  the  remarks  as  to  what  "  this  clerk  or  that 


clerk"  has* done.  Now  it  does  not  strike  me 
that  these  remarks  were  meant  to  charge 
clerks  as  a  body  with  doing  what  was  wrong ; 
on  the  contrary,  I  think  the  wrong-doers  are 
exceptions. 

Clerks  on  the  whole  are  a  respectable  body 
of  men ;  but  it  seems  to  me  that  if  the  legisla. 
ture  had  appointed  an  Inspector  of  Division 
Court  offices  and  bailiffs  of  Division  Courts, 
instead  of  the  useless  office  of  Inspector  of 
Registry  Offices,  the  public  would  receire 
some  real  benefit 

Mr.  Agar  attacks  the  position  that  the 
charge  of  the  bailiffs  for  a  return  "nuZM  ' 
5<?na"  on  execution  in  their  hands,  is  ille- 
gal. He  says  the  charge  of  a  fee  for  the 
^^ nulla  bona^^  returned  is  a  le^l  and  a 
proper  one,  and  laughs  at  the  idea  of  a  bailiff 
being  refused  a  fee  of  from  30c.  to  75a,  ac- 
cording to  the  amount,  simply  for  return- 
ing an  execution.  Had  he  read  the  V.  C 
Law  Journal,  he  would  have  seen  that  rou 
had  long  since  given  the  public  to  understand 
that  you  took  the  same  view  of  such  charges 
in  the  article  referred  to.  He  alludes  to  the 
practice  of  the  late  Judge  Harrison,  and  to 
ruling  of  the  learned  Judge  Gowan.  I  am 
perhaps  as  well  acquainted  as  ai)y  person  in 
Canada  with  what  Judge  Harrison  held  to  be 
law  on  this  subject,  and  know  very  well  what 
the  practice  of  Judge  Gowan  is  in  the  matter. 
Mr.  Agar  knows  well  that  the  rule  of  his  late 
Judge,  Mr.  Boyd,  was  not  to  allow  his  bailiffs 
to  make  such  charges.  Judge  Gowan  never  a1 
lows  it,  and  Judge  Harrison  has  frequently  told 
me  that  he  only  allowed  it  under  peculiar  and 
special  circumstances,  where  plaintiffs  had 
put  the  bailiff  to  unnecessary  or  special  trou- 
ble, when  upon  special  application  to  him  by 
the  b&iliff  he  would  allow  the  fee,  or  some 
fees,  on  executions  returned  "  nulla  lona.'* 

Mr.  Agar  contends  that  the  charge  is  a  legal 
one  under  ordinary  circumstancea  If  so, 
why  did  any  bailiff  apply  to  Judge  Harrison? 
I  do  not  admit  that  Judge  Harrison's  prac- 
tice, under  special  circumstances,  was  right; 
for  that  excellent  man  was  occasionally  some- 
what lax  in  administering  Division  Court  law. 
I  know  of  no  Judge  in  Canada  West  who 
ever  held  such  charges  legal.  They  may  be 
taken  by  bailiffs,  .and  silently  submitted  to, 
that  is  all.  It  is  another  to  say  that  there 
should  be  a  fee.  But  the  law  must  be  taken 
as  it  stands,  and  must  be  submitted  to  until 
altered. 
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The  word  used  in  the  tariff  of  fees  is  "  en- 
forcing,^^ "To  enforce  an  execution"  is  to 
levy  it  on  goods.  Receiving  an  execution, 
holding  it  a  month  in  a  bailiff's  hands,  enter- 
ing it  in  a  book,  and  returning  it  ^^ nulla  hona^*^ 
is  not  ^^  enforcing  an  exeeution,^^  If  the  law 
is  at  fault— if  the  language  is  at  fault — let  the 
legislature  remedy  it.  No  court  can  legally 
order  the  payment  of,  much  less  a  mere  indi- 
vidual charge  costs,  when  the  law  docs  not 
specifically  name  them.  In  construing  tariffs 
of  fees,  as  well  as  Acts  of  Parliament,  we  must 
give  words  or  expressions  their  ordinary  Eng- 
lish meaning.  We  must  not  say  "  to  enforce" 
means  not  to  do  so.  Then,  if  bailiffs  were  to 
charge  V5c.  for  returning  an  execution  ^^  nulla 
hona  "  on  executions  for  $60,  their  fees  would 
equal  those  of  Superior  Courts.  The  sheriff 
cannot  charge  that  sum  on  his  return  to  an. 
execution  of  nulla  hona  for  $400  in  the  County 
Court  He  can  charge  for  receiving  and  for 
returning  only,  in  which  his  fees  are  ordina- 
rily only  36c.,  at  most  60c.  In  the  Queen's 
Bench  the  fee  would  be,  at  most,  $1  25,  on 
an  execution  for  thousands  of  pounds.  If  the 
law  had  intended  bailiffs  to  make  ;i  charge  of 
^' nulla  hona^^  fees,  it  would  have  said  so, 
distinguishing  the  mere  return  of  nulla  hona 
from  the  actual  enforcing. 

Mr.  Agar  speaks  of  the  great  hardships  of 
bailiffs  travelling,  without  being  paid,  to  try 
to  enforce  executions.  All  this  I  admit 
The  Barrie  case  alluded  to  in  the  communica- 
tion referred  to,  tried  before  Judge  Adam 
Wilson,  supports  my  view  of  the  law.  There 
Judge  Wilson  laid  down  the  doctrine  that  a 
bailiff  could  not  legally  charge  for  feeding 
cattle  seized — could  not  charge  for  storing* 
goods — could  only  charge  what  the  tariff 
allowed. 

Mr.  Agar  attacks  the  assertion  *Uhat  the 
costs  in  Division  Courts  are  larger  propor- 
tionately than  those  in  the  County  Courts." 
But  it  is  even  so.  I  can  sue  a  note  in  the 
County  Court  of  $400,  and  I  pay  for  the  sum- 
mons 62c.  I  pay  the  sheriff,  say  $1  for  ser- 
vice, and  the  lawyers'  costs  would  be  $6,  if 
paid  on  service,  at  most  If  I  enter  a  $60 
suit  in  the  Division  Court,  I  must  pay  a  de- 
posit at  once  of  $4,  and  if  the  party  lives  out 
of  the  €ounty  I  must  pay  more. 

Mr.  Agar  questions  the  assertion  that  a 
$20  suit  often  causes  $20  costs  in  these  courts. 
My  experience  in  Division  Court  matters  leads 
me  to  think  that  this  assertion  is  correct     I 


know,  as  he  says,  that  there  are  many  duties 
performed  by  clerks  and  bailiffs  not  paid  at 
all,  and  others  paid  too  niggardly;  but  we 
must  submit  to  the  law  until  altered.  I  be- 
lieve that  the  tariff  requires  to  be  remodelled, 
and  the  divisions  consolidated.  I  would  re- 
duce  the  number  of  Division  Courts,  and  in 
many  things  increase  and  make  pimn  the 
tariff. 


October  8th,  1867. 


A  Cdmmctnicator. 


Appeali  from   Magistmtes'  Deei^iom— My 

whom  costs  of  appatl  Ekayld  he  paid. 
To  THE  EDrroaa  of  th«  Lijt  af.  CoiTma'  Gazkttb. 
Gentlemen,— Will  you  kindly  answer  the 
following  for  the  information  of  our  magis- 
tracy? 

A.  B.  summons  C.  D.  before  a  magistrate 
for  breach  of  a  municiptil  by  law.  Magistrate 
finds  C.  D.  guilty  and  tines  him.  G.  D.  ap- 
peals;  conviction  is  qtmshed;  who  should 
pay  the  costs  of  appeal,  A.  B.  or  the  magis- 
trate?  Observe,  A.  B.  laid  his  information 
as  a  private  individual,  say  for  abusive  lan- 
guage being  used  towards  bim  j  the  notice  of 
appeal  is  addressed  to  the  magistrate,  not  to 
A.  B.;  in  fact  A.  B.  does  not  take  the  Blightest 
notice  of  the  appeal,  and  his  name  only  ap. 
pears  incidentally  in  the  course  of  the  pro- 
ceedings. 

I  presume,  where  a  ctjrporation,  through 
their  ofBcer,  prosecute  for  1  reach  of  one  of 
their  by-law.s,  and  the  mayor  is  the  convicting 
magistrate,  and  the  convietiun  is  rjuashed  on 
appeal,  that  the  corporation  would  be  required 
to  pay  the  costs ;  but  is  lUure  not  a  distinc- 
tion between  this  and  the  other  cjisc  I  have 
put,  where  the  name  of  the  complainant  does 
not  appear  on  record  ? 

I  anj,  yours,  &a, 

A   StrBSCBIIfBR. 


[The  court  is  not  bound  to  order  costs  to 
either  party,  but  the  cost  si  must  be  paid  as 
the  court  directs.  We  do  not  know  of  any 
authority  to  order  magistrates  to  pay  costs  in 
such  cases.  In  the  latlor  ea.se  the  corporation 
would  probably  be  ordered  to  pay  the  costs. 
—Eds.  L.  C.  G.] 
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REVIEWS. 


The  Scientific  American.    A  weekly  journal 
of  practical  information,  art,  science,  me- 
chanics, chemistry,  and  manufactures.  New 
York.     $3  per.  annum. 
It  has  been  well  said  that  *'a  man  cannot 
be  a  great  lawyer  who  is  nothing  else.     Ex- 
clusive devotion  to  the  study  and  practice  of 
the  law  tends  to  acumen  rather  than  breadth, 

to  subtlety  rather  than  strength Some 

other  things  are  to  be  studied  beside  the 
reports  and  text  books  "  [American  Law  Re- 
vietD,  ii.  p.  60),  and  that  which  is  true  as  a 
general  principle  is  true  in  particular  as  to 
the  matters  treated  of  in  the  periodical  now 
before  us,  and  especially  so  with  reference  to 
those  of  the  profession  whose  lot  is  cast  in  the 
nisi  print  arena. 

We  have  all  occasionally  seen  in  Court  the 
hopeless  mess  into  which  a  counsel  sometimes 
gets  his  case,  from  an  utter  inability  to  under- 
stand, much  less  to  explain  to  others,  a  point 
arising  in  the  course  of  a  case  involving  some 
mechanical  or  chemical  knowledge,  and  in  his 
flounderings  *' making  confusion  more  con- 
founded.^'  Now,  though  we  do  not  prescribe 
a  weekly  perusal  of  the  Scientific  American, 
as  a  certain  cure  for  this  malady,  we  are  quite 
sure  that  an  occasional  dip  into  its  pages,  by 
way  of  light  reading,  or  as  a  change  from  the 
more  abstruse  studies  of  the  profession,  would 
be  as  pleasant  as  profitable.  For  ourselves, 
we  admit  a  weakness  for  knowing  what  is 
transpiring  in  the  scientific  world,  and  so 
greet  the  weekly  appearance  of  our  interesting 
cotemporary,  with  all  the  more  pleasure. 

To  pretend  to  give  a  sketch  of  the  contents 
of  even  one  number  would  be  beyond  our 
limits.  On  the  first  page  of  Vol.  xvii.  we  see 
visions  of  a  new  photographic  apparatus,  cen- 
trifugal guns,  some  remarks  on  the  law  of 
trade  marks,  and  at  the  end  of  the  last  num- 
ber to  hand  we  have  an  account  of  the  Mons 
Oenis  summit  railroad — so  our  readers  will 
see  that  they  can  take  their  choice  of  a  very 
considerable  variety. 

All  the  most  valuable  discoveries  are  deline- 
ated and  described  in  its  issues,  so  that,  as 
respects  inventions,  it  may  be  regarded  as  an 
illustrated  Repertory,  where  the  inventor  may 
learn  what  has  been  done  before  him  in  the 
same  field  which  he  is  exploring,  and  where 
he  may  bring  to  the  world  a  knowledge  of  his 
own  achievements. 

The  contributors  to  the  Scientific  American 
are  among  the  most  eminent  scientific  practi- 
cal men  of  the  times. 


The  American  Law  Rboister.    PhiUdelphia : 
$4  per  annum. , 

The  leading  articles  in  the  October  number 
of  this  valuable  publication  are :  The  Consti- 
tutionality of  the  Exemption  clause  of  the 
Bankrupt  Law,  of  peculiar  interest  to  United 
States  lawyers :  and  a  yery  interesting  letter 
from  Dr.  rrancis  Lieber  to  a  member  of  the 


New  York  Constitutional  Convention,  rerised, 
with  additions  by  the  author.  We  notice  in 
a  case  of  Jackson  Insurance  Co.  v.  Stetcart^ 
that  it  is  held  that  statutes  of  limitation  are 
suspended  during  a  state  of  war,  as  to  matters 
in  controversy  between  citizens  of  the  oppos- 
ing belligerents — a  doctrine  which  could  not 
have  helped  the  Lord  Chancellor  in  the  case 
of  Seagram  v.  Knight  (ante  p.  266X  in  arriTifig 
at  the  opinion  he  there  expresses  as  to  the 
suspension  of  the  operation  of  the  statute. 

We  draw  largely  also  from  this  publication, 
so  that  our  readers  can  judge  that  we  at  least 
appreciate  its  contents,  and  we  hope  they  do 
likewise. 


The  British  Quarterlies  and  Blackwood. 

Leonard  Scott  publishing  Co. :  New  York. 

We  need  only  say  that  these  Reviews  are 
as  good  as  ever.  The  cleverest  and  deepest 
thinking  heads  in  Great  Britain  contribute  to 
the  stores  of  learning,  instruction  and  amuse- 
ment to  be  found  in  their  pages. 

The  Philadelphia  Intelligencer,  The  Pitts- 
burgh  Legal  Journal,   The  New  Yokk 
Daily  Transcript,  duly  received. 
Though  not  aspiring  to  the  position  of  the 
American  Law  Review  or  the  American  Lav 
Register,  they  are  well  adapted  for  the  pur- 
poses for  Which  they  are  intended. 

The  Scottish  Law  Magazine  and  Sherifps' 
Court  Reporter.     Glasgow. 
Received  regularly. 

Godxy's  Lady's  Book. 

The  contents  interesting  as  usual,  to  those 
who  understand  the  (to  our  limited  compre- 
hensions in  such  matters)  abstruse  subjects 
there  discussed. 


Sir  Thomas  More  himself  was  full  of  qniet 
humor,  and  end  less  good  things  uttered  by  him 
are  in  vogue.  He  oonveyed  this  humor  with  him 
to  the  block.  **  Finding  in  the  erazidees  of  the 
fioaffold  a  good  pretext  for  leaning  in  fineodij 
fashion  on  his  jiUlor*s  arm,  be  extended  his  hftod 
to  Sir  William  Kiagslon,  sayiog  *  Master  Lieat. 
I  pray  you  see  me  safe  up ;  for  my  coming  dowa 
let  me  shift  for  myself!*  Even  to  the  headsmtii 
be  gave  a  gentle  pleasantry  and  a  smile  from  the 
block  }tself,  as  he  pat  aside  his  beard  so  that  the 
keen  blade  should  not  touch  it.  '*  Wait,  mj 
good  frieod,  till  I  have  removed  my  beard/  he 
said,  taming  his  eyes  upward  to  the  officiftl, 
*  for  it  has  never  offended  his  highness  V  *' 


Hfttton  on:e  uttered  a  capital  pun: — "Ini 
ease  concemtng  the  limits  of  certain  land,  the 
ooanf  el  on  one  side  having  remarked  with  ex- 

filanatory  emphasis,  •  We  lie  on  this  side,  mj 
ord ;'  and  the  oounsel  on  the  other  side  hsTiDg 
interposed  with  equal  vehemence,  *  We  lie  oo 
this  side,  my  lord,'  the  Lord  ChaooeUor  leaned 
backwards,  and  drily  obserfed  *  If  yoa  lie  on 
both  sides,  whoa  am  I  to  believe  V  " 
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1.  Friday  JU  SaiiUi. 

S.  Sftt  ..  Articlet,  kc,  to  be  left  with  Becretair  Law 
Bocietj. 

3.  SUN..  aOM  Sunday <|/fer  IWMXy. 
10.  SUN..  2lMl  Sunday €{fter  trinity. 
13.  Wed..  Last  day  for  seirice  for  County  Court 

17.  SUN..  22nd  Sunday  Qfkr  Trinity. 

18.  Xon ..  Michaelmas  Term  commences. 

23.  Satw  . .  Declare  for  County  Coart 

24.  SUN..  23rd  Sunday  afUr  Trinity. 

'£t.  Wed..  Notices  for  Chancery  re-hearing  Term  to  he 
•(•rved.    Appeala  ftom  Chancery  Chambers. 
30.  Sat  ..  3E.  Ani^ttm. 
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THE  MARRIAGE  LAWS.— No.  III. 

The  articles  of  capitulation,  drawn  up  at 
the  time  of  the  cession  of  Canada,  lie  at  the 
very  root  of  the  question  we  are  now  ap- 
proaching. Upon  them  was  based,  and  in 
view  of  them  is  to  be  construed,  all  the  sub- 
sequent legislation  of  the  Home  and  the 
Colonial  Governments  in  regard  to  the  reli- 
gious pririleges  of  the  Roman  Catholic  clergy 
and  population.  It  is  laid  down  .by  Lord 
Mansfield  in  the  famous  case  of  Campbell  y. 
ITall^  Cowp.  20i,  ''  That  the  articles  of  capitu- 
lation upon  which  the  country  is  surrendered, 
and  the  articles  of  peace  by  which  it  is  ceded, 
are  sacred  and  inviolable  according  to  their 
true  intent  and  meaning,"  p.  208. 

Now  among  the  articles  of  capitulation, 
relevant  to  the  question  in  hand,  deman  Jed 
by  De  Ramsay,  in  command  of  the  Town  of 
Quebec,  and  acceded  to  by  Admiral  Saunders 
and  General  Townshend,  on  Sept  18,  1759, 
is  the  following : — *'  That  the  exercise  of  the 
Catholic  and  Apostolic  and  Roman  religion, 
shall  be  maintained,  and  that  safeguards  shall 
be  granted  to  the  houses  of  the  clergy  and  to 
the  monasteries,  particularly  to  his  Lordship 
the  Bishop  of  Quebec,  who,  animated  with 
zeal  for  religion  and  charity  for  the  people  of 
his  diocese,  desires  to  reside  in  it  constantly, 
to  exercise  freely  and  with  that  decency  which 
his  character  and  the  sacred  offices  of  the 
Roman  religion  require  his  episcopal  authority 
in  the  town  of  Quebec,  whenever  he  shall 
think  proper,  until  the  possession  of  Canada 
shall  be  decided  by  a  treaty  between  their 
most   Christian   and   Britannic   Majesties." 


Whereto  the  response  was : — *'  The  free  exer- 
cise of  the  Roman  religion  is  granted,  likewise 
safeguards  to  all  religious  persons,  as  well  as 
to  the  Bishop,  who  shall  be  at  liberty  to  come 
and  exercise,  freely  and  with  decency  the 
functions  of  his  office,  whenever  he  shall  think 
proper,  until  the  possession  of  Canada  shall 
have  been  decided  between  their  Britannic  and 
most  Christian  Majesties."    Art  YI. 

It  will  be  observed  that  this  article  is  to  be 
regarded  as  merely  provisional,  and  we  find 
very  important  modifications  in  the  terms 
granted,  when  the  final  articles  of  capitulation 
were  concluded  at  Montreal,  on  September  8th, 
1760,  between  Major-General  Amherst  and  the 
Marquis  de  Vaudreuil,  Governor  of  Canada. 
During  the  interval,  Laval,  Bishop  of  Quebec, 
had  died — a  fact  which  explains  the  provisions 
of  some  of  these  final  articles,  which  we  now 
proceed  to  cite,  so  far  as  necessary  for  our 
purpose : — 

'*  The  free  exercise  of  the  Catholic  apostolic 
and  Roman  religion,  shall  subsist  entire,  in 
such  manner  that  all  the  states  and  the  people 
of  the  towns  and  countries,  places  and  distant 
ports,  shall  continue  to  assemble  in  the 
churches  and  to  frequent  the  sacraments,  as 
heretofore,  without  being  molested  in  any 
manner,  directly  or  indirectly;  these  people 
shall  be  obliged  by  the  English  Government, 
to  pay  their  priests  the  tithes  an(f  all  the  taxes 
they  were  used  to  pay  under  the  Government 
of  His  most  Christian  Majesty. — OranUd  as 
to  the  free  exercise  of  their  religion.  The 
obligation  of  paying  tithes  to  the  priests  will 
depend  on  the  King's  pleasure. "   A rt  XX  VI I. 

"  The  Chapter,  Priests,  Curates  and  Mission- 
aries, shall  continue  with  an  entire  liberty, 
their  exercise  and  function  of  cures,  in  the 
parishes  of  the  towns  and  countries. — Oran-- 

tedy   Artxxvm. 

**  The  Grand  Vicars,  named  by  the  Chapter 
to  administer  to  the  diocese  during  the 
vacancy  of  the  Episcopal  See,  shall  have 
liberty  to  dwell  in  the  towns  or  country 
parishes,  as  they  shall  think  proper.  They 
shall  at  all  times  be  free  to  visit  the  different 
parishes  of  the  diocese,  with  the  ordinary 
ceremonies,  and  exercise  all  the  jurisdiction 
they  exercised  under  the  French  Dominion. 
They  shall  enjoy  the  same  rights  in  case  of 
the  death  of  the  future  Bishop,  of  whicu 
mention  will  be  made  in  the  following  article. 
— Granted^  except  what  regards  the  following 
article:'    Art  XXIX 
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**If  by  the  Treaty  of  Peace,  Canada  should 
remain  in  the  power  of  His  Britannic  Majesty, 
His  most  Christian  Majesty  shall  continue  to 
name  the  bishop  of  the  colony,  who  shall 
always  bo  of  the  Roman  Communion,  and 
under  whose  authority  the  people  shall  exer- 
cise the  Roman  religion. — Rrfuaed,^^  Art, 
XXX. 

**  The  Bishop  shall,  in  case  of  need,  estab- 
lish new  parishe.4,  and  provide  for  the  re* 
building  of  his  cathedral  and  Episcopal  palace, 
vtc,  and  exercise  all  the  jurisdiction  which 
his  predecessor  exercised  under  the  French 
Dominion,  save  that  an  oath  of  fidelity  or  ft 
promise  to  do  nothing  contrary  to  His  Britannic 
Majesty's  service,  may  be  required  of  him. — 
lliis  article  is  con/prised  under  the Joregoing 
(soys  le pricident)/^     Art.  XXXI. 

"  The  French  and  Canadians  shall  continue 
to  be  governed  according  to  the  custom  of 
Paris,  and  the  Uws  and  usages  established  for 
this  country,  &c.  &c. — They  become  subjects 
of  the  Xing,''    Art  XLIL 

By  the  Treaty  of  Paris  (Feb.  10th,  1763) 
•Canada  y\  as  secured  to  the  British  Crown,  and 
by  article  Four  of  that  Treaty  the  following 
Jimited  undertaking  was  entered  into  on  the 
part  of  Geo.  III. :— "  His  Britannic  Majesty 
agrees  to  grant  the  liberty  of  the  Catholic 
religion  ^o  the  inhabitants  of  Canada :  He 
will  consequently  give  the  most  precise  and 
most  effectual  orders  that  his  new  Rotnan 
Catholic  subjects  may  profess  the  worship  of 
their  religion,  according  to  the  rites  of  the 
Roumn  Catholic  Church,  as  far  as  the  laws  of 
Great  Britain  permit" 

The  Royal  Proclamation  of  the  7th  October, 
of  the  same  year,  contains  nothing  that  par- 
ticularly affects  the  question  under  discussion, 
and  it  was  moreover  revoked  and  annulled  by 
the  first  legislative  enactment  relating  to 
Canada,  known  as  "The  Quebec  Act"  This 
statute  (14  Geo.  IIL  cap.  83,  1774)  entitled 
'^  An  act  for  making  more  effectual  provision 
for  the  government  of  the  P/ovince  of  Quebec, 
in  North  America,"  in  its  chief  parts  is  to  be 
found  among  the  Imperial  Enactments,  collec- 
ted at  the  beginning  of  the  Consolidated 
Statutes  of  Canada,  p.  x.  At  present  we 
refer  specially  to  the  5th  section  which  is  of 
abiding  significance,  and  may  be  regarded  as 
the  very  charter  which  secures  and  defines 
the  liberties  of  the  Roman  Catholic  population 
of  this  country.  It  carries  out  precisely  the 
above-cited  provision  of  the  ^Treaty  of  Paris, 


and  extends  in  its  scope  beyond  the  conces- 
sions of  the  several  articles  of  capitulation  in 
recognizing  and  ascertaining  the  ^ligioas 
rights  and  privileges,  of  priests  and  people 
"And  for  the  more  perfect  security  and  ease 
of  the  minds  of  the  inhabitants  of  the  said 
Province,  it  is  hereby  declared,  that  His 
Majesty's  subjects,  professing  the  religion  of 
the  Church  of  Rome,  of  and  in  the  said  Pro- 
vince of  Quebec,  may  have,  hold  and  enjoy, 
the  free  exercise  of  the  rdigion  of  the  Church 
of  Rome,  subject  to  the  King's  supremacy, 
declared  and  established  by  an  act,  made  in 
the  first  year  of  the  reign  of  Queen  Elizabeth, 
over  all  the  dominions  and  countries  which 
then  did,  or  thereaft^  should  belong,  to  the 
Imperial  Crown  of  this  realm ;  and  that  the 
clergy  of  the  said  Church  may  hold,  reeeire 
and  enjoy  their  accustomed  dues  and  r^ts, 
with  respect  to  such  persons  only  as  shall 
profess  the  said  religion,"  14  Geo.  III.  cap. 
83,  sec.  5.  By  sec  8,  all  the  Canadian  sub- 
jects, as  to  their  property  and  possessions 
and  civil  rights  were  explidtly  placed,  or  re- 
placed, as  some  will  have  it,  under  the  old 
French  system  of  laws  which  obtained  before 
the  conquest,  therein  called  the  laws  of 
Canada —  which  system  was  subject  however 
to  displacement  iiihen.  in  conflict  with  their 
paramount  duty  of  allegiance  and  subjection 
to  the  Crown  and  Parliament  of  Great  Britain, 
and  subject  also  to  modification  by  the  colonial 
authorities. 

The  next  Imperial  Act  (81  Geo.  Til.  cap.  81 : 
1791 ;  Con.  Stats.  Can.  p.  xv.)  provides  for 
the  separation  of  the  Province  of  Quebec  and 
the  establishment  thereout  of  the  Provinces  of 
Upper  and  Lower  Canada,  give^  the  two  local 
legislatures  thereby  formed,  the  right  to  vary 
or  repeal  any  existing  laws,  statutes  and  ordi- 
nances; and  in  sec.  85,*  specially  preserves 
intact  the  privileges  of  the  clergy  of  the  Church 
of  Rome,  as  provided  for  in  the  Quebec  Act 
In  the  words  of  Mr.  Pitt»  the  intention  of  the 
framers  of  this  act  was  **  to  continue  the  laws 
then  in  force  in  Quebec— unless  the  assembly 
of  each  Province  chose  to  alter  them.^^  In 
Lower  Canada  this  was  not  done,  but  in 
Upper  Canada,  where  the  population  was 
composed  of  English-speaking  emigrants, 
settlers  and  natives,  this  right  was  exercised 
on  the  very  earliest  opportunity.  By  R  S. 
U.  C.  82  Geo.  III.  cap.  l':  1792;  the  Upper 
Canadian  Parliament  abolished  the  authority 
of  the  old  **  Laws  of  Canada,*'  and  declared 
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that  in  all  matters  of  controversy  relative  to 
property  and  civil  rightP,  resort  shbuld  be  had 
to  the  English  Laws,  ns  the  rule  for  the 
decision  of  the  same.  None  of  the  ordinances 
saved  by  sec.  4  of  this  act,  relnted  to  other 
than  mercantile  matters.  Sec.  6  provides 
that  '*  Nothing  in  this  act  shall  vary  or  inter- 
fere with,  or  J>e  construed  to  vary  or  interfere 
with  any  of  the  subsisting  provisions  respect- 
ing ecclesiastical  rights  or  dues  within  this 
Province."  See  Con.  Stats.  U.  C.  cap.  9,  pre- 
amble. 


DIVORCES  IN  THE  UNITED  STATES. 
It  18  almost  iinposgible  to  conceive  a  more 
frightful  picture  of  national  depravity,  than  is 
pourtrayed  in  the  following  jiotice  of  a  divorce 
case  in  one  of  the  Western  States.  It  is  taken 
from  a  New  York  paper : — 

••  The  '  easy  divorce  *  buslDess  is  being  brought 
every  day  nearer  and  nearer  perfection  in  *he 
V/est.     In  Cincinnati,  the  otlier  day,  a  man  got 
a  divorce  without  his  wife's  knowledge,  upon  a 
simple  statement  in  his  petition  that  she  repre- 
sented herself  to  be  32  years  of  age,  at  the  time 
of  her  marriage,  when  she  was  in  reality  over  40, 
and  that  she  was  '  a  common  scold.'     No  papers 
were  ever  served  upon  her,  and  the  necessary  legal 
notice  was  published  in  a  Price  Current,  or  other 
paper  of  that  class  which  no  woman  ever  sees. 
Her  character,  too,  was  faultless,  and  she  had  a 
child  14  months  old,  and  the  sole  apparant  mo- 
tive of  the  husband  was  the  desire  to   marry 
another  woman.     In  this  case  the  attorney,  in 
person,  supplied  whatever  proof  was  needed  to 
make  out  the  case,  and  appears  to  belong  to  a 
class  of  'divorce  lawyers'   who  absolutely  live 
by  perjury  and  fraad.    We  have  not  as  yet  beg^n 
to  see  the  effect  on  society  of  our  present  divorce 
laws,  or  of  the  moral  condition  of  the  legal  condi- 
tion of  the  legal  profession  in  some  of  our  large 
cities ;  but  if  something  be  not  speedily  done  by 
way  of  reform,  the  next  generation  will  both  see 
them  and  feel  them.    It  may  not  be  expedient  to 
make  men  live  with  women  they  do  not  like,  but 
no  society  can  with  impunity  suffer  men  to  change 
their  wives  as  often  as  they  please,  and  leave  thehr 
children  unprovided  for  in  the  arms  of  those 
whom  they  abandon.     Any  community  which, 
by  its  legislation,  offers  scoundrels  facilities  of 
this  kind  for  their  scoundrelism,  deserves  to  suf- 
fer, and  all  friends  of  pure  manners  have  the  con- 
solation of  knowing  that  it  will  suffer.    No  good 
breed  of  men  or  women  ever  yet  grew  up  in  a 
country  in  which  marriage  was  lightly  dissolved. 
Men  who  shine  in  either  war  or  peace  have  to  be 
produced  in  homes,  and  homes  rapidly  disappear 


in  regions  where  husbands  can  get  rid  of  their 
wives  by  paying  fifty  dollars  to  a  knavish  attor- 
ney. First  the  scamps  do  it,  and  then  the  honest 
men,  being  used  to  seeing  it  done  by  the  scamps, 
lose  their  horror  of  it,  and  laugh  over  it,  and 
finally  they  do  it  themselves,  and  the  public 
ceases  to  look  on  it  as  a  wrong,  and  then  the 
children  grow  up  to  regard  marriage  as  a  simple 
mode  of  gratifying  a  temporary  passion,  and  their 
mothers  as  eimply  the  instruments  of  their  physi- 
cal procreation." 

We  may  all  be  thankful  that  such  a  state  of 
things  could  not  happen  in  our  midst  The 
indignant  remarks  which  conclude  the  extract, 
corae  too  late  to  be  of  much  service  where  such 
a  law  has  once  been  established,  but  not  too 
late  to  act  as  warning  to  those  who  pin  their 
faith  upon  the  libertinism  (falsely  called 
freedom)  of  our  neighbours  to  the  south  of  us. 

SELECTIONS. 


TRIAL  BY  JURY. 

(Chntinued  from  page  152.) 

A  word  concerning  trial  by  jury  in  the 
British  colonies  and  dependencies.  Some  of 
them  possess  the  system,  others  do  not.  Those 
which  have  it  are,  generally  speaking,  the 
most  peaceful  and  flourishing,  but  the  subject 
is  too  lengthy  for  more  than  a  passing  remark, 
on  account  of  savage  races  of  men  being  mixed 
up  with  the  white  inhabitants  in  questions 
concerning  land,  &c.y  as  in  New  Zealand,  the 
Oape  of  Good  Hope,  &c.  The  sobject  of  trial 
by  jury  in  foreign  countries  does  not  admit  of 
detail  on  account  of  the  limits  prescribed  to 
the  essay.  Neither  does  this  branch  of  the 
question  affect  the  arguments  concerning  the 
institution  in  Great  Britain.  The  civil  or  Ro- 
man law,  in  fact,  the  institutes  of  Justinian, 
to  this  day,  furnish  the  basis  of  legislation  to 
continental  Europe.  In  England,  the  protec- 
torate of  the  common  law  has  raised  an  im- 
passable barrier  to  the  invasive  spirit  of  the 
civil 'or  Roman  law.  Trial  by  jury,  it  is  true, 
does  exist  in  many  European  nations;  but 
thev  have  at  the  same  time  many  other  laws 
which  take  away  from  its  value.  In  France, 
for  example,  the  *^  lot  de  atupeet "  enables  a 
man  to  be  arrested,  imprisoned,  or  transported, 
merely  at  the  discretion  of  the  authorities,  if 
the^  $uspect  he  may  intend  to  commit  any  act, 
which  they  might  not  approve  of.  In  Ger- 
many, Italy,  the  United  States,  Ac,  the  violent 
agitation  which  led  to  the  recent  wars,  pro- 
duced many  acts  of  lawlessness  and  oppres- 
sion. It  is  useless,  in  a  short  essay  like  this, 
to  allude  to  trials  by  jury  in  such  countries. 
It  is  to  be  hoped  that  if  peace  continue,  the 
inhabitants  of  these  countries  will  seek  to 
work  out  more  careTully  the  principle  of  trial 
by  jury,  which  is  the  **  keystone  of  British 
liborty.*'    It  is  true  that  in  Great  Britain  and 
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Ireland,  when  an  Act  of  ParlUment  suspends 
the  Habean  Corpu9  Act,  persons  can  be  de- 
tained in  prison  without  being  tried  and  con- 
victed; but  this  measure  is  in  force  for  a 
limited  period  only,  and  in  the  disturbed  part 
of  the  kingdom  mentioned  in  the  Act  of  sus- 
pension. Moreover,  the  representatives  of  the 
people  in  the  House  of  Commons  would  never 
sanction  the  suspension  of  the  Habeas  CarpuM 
Act,  were  it  not  necessary  for  the  safety  of 
the  realm.  It  may  be  as  well  to  explain  to 
the  general  reader,  that  habeas  carpus  is  the 
name  of  a  writ,  by  which  every  person  who  is 
imprisoned  before  trial,  &c,  may  demand  to 
be  brought  before  some  competent  oourt,  that 
he  may  be  either  convicted  or  liberated. 

Respecting  the  beneficial  influence  of  trial 
by  jury  on  the  public,  as  a  national  institution 
— politically,  socially,  morally — the  preceding 
part  of  our  essay  suflQciently  explains  the 
political  branch  of  this  subject.  We  shall 
now  proceed  to  the  consideration  of  the  bene- 
ficial influence  of  the  institution. 

I.  The  beneficial  influence  of  trial  by  jury 
on  the  judges  must  be  evident  to  every  person 
who  has  considered  the  subject  in  the  spirit 
of  a  free-born  Briton.  It  is  an  old  proverb 
*^  that  two  heads  are  better  than  one."  Solo- 
mon, the  wise  man,  has  written — not  once 
but  twice— that  "  in  the  multitude  of  coun- 
sellors there  is  safety."  The  strain  upon  the 
intellectual  faculties  of  the  judges  if  they  were 
•to  unite  the  functions  of  judges  and  jurors, 
would  be  undesirable  for  many  reasons.  The 
value  of  the  division  of  labour  is  acknowledged 
in  most  pursuits,  and  it  is  not  improbable  that 
if  the  minds  of  judges  were  continually  over- 
taxed, they  would  not  be  able  to  follow  all 
the  lacts  of-  the  multifarious  causes  brought 
before  them  with  the  same  energy  as  jurymen, 
whose  minds  would  be  less  fatigued.  Then 
again,  there  is  the  responsibility.  Twelve  men 
who  can  share  it  between  them,  are  less 
troubled  by  the  weight  of  it  than  one  or  two 
men  who  have  to  bear  it,  especially  in  very 
perplexing  cases — in  which  the  life,  or  the 
character,  or  the  fortune  of  a  fellow-creatupe, 
depends  upon  the  issue.  In  such  cases,  it  is 
not  unlikely  that  a  judge  of  a  severe  disposition 
would  be  too  severe,  and  that  a  judge  oC  a 
mild  disposition  would  be  too  lenient ;  thus 
justice  would  not  be  so  well  meted  out.  In  a 
jury  of  twelve  men  it  is  to  be  supposed  that 
there  is  a  greater  chance  of  obtaining  men  of 
various  positions,  which  would  serve  to  coun- 
teract the  tendency  to  an  excess  of  either  un- 
due severity  or  leniency.  *'  In  acting  for  the 
public,"  said  a  magistrate,  **  he  regretted  that 
the  case  could  not  he  sent  before  a  jury — ^for 
it  was  always  more  satisfactory  to  him  to  have 
the  opinion  of  twelve  men,  than  to  take  the 
responsibility  of  deciding  himselE" 

To  prove  that  in  certain  cases  one  man  is 
not  equal  to  twelve  men  to  decide  a  cause- 
suppose  a  jury  to  consist  of  one  man  f  Is  it 
to  be  imagined  tiut  the'resnlts  would  be  as 
satis&otory  to  the  public,  as  though  the  juiy 
were  to  consist,  aft  at  present^  of  twelv4  men  f 


Would  the  one  juryman  have  in  all  cases  the 
same  clear  views  of  the  causes  ?*-woald  be 
discriminate  with  the  same  accuracy  ¥— would 
he  decide  with  the  same  amount  of  judgment? 
— would  he  be  able  to  sift  the  true  from  the 
false  with  the  same  nicety — since  one  mind, 
instead  of  twelve  minds,  would  be  engaged  in 
weighing  the  evidence,  and,  in  all  probability, 
would  not  be  competent  to  take  so  extended 
a  view  of  the  case,  and  unravd  the  complica- 
tions that  might  exist  ?  It  is  to  be  remembered 
that  some  cases  are  very  intricate — not  only 
from  the  result  of  circumstances,  but  from 
nrtfulness,  or  fraudulent  designs.  In  a  word, 
would  the  public  ha^e  the  same  confidence  in 
the  soundness  of  the  verdict  of  this  one  jury- 
man, as  in  that  of  twelve  jurymen  f  If  you — 
I  say  to  the  reader — were  a  plaintiff  or  defen- 
dant in  a  cause,  would  you  frefor  your  cause 
to  be  decided  in  this  manner?  If  anyone 
would  not  prefer  one  juryman  instead  of  twelve 
jurors,  why  should  he  prefer  one  judge  to  act 
alone,  instead  of  twelve  jurymen,  with  a  judge 
to  assist  them  and  the  case?  The  same  argu- 
ment will  hold  good  respecting  one  or  two, 
or  more  jurymen  or  judges,  deciding  cau>es, 
instead  of  the  present  number  as  established 
by  law.  It  may  be  said  that  judges  arc  more 
able  and  learned  in  the  law  than  jurymen ; 
and  this  leads  us  to  the  consideration  of  the 
question,  whether  one  or  more  judges  to  decide 
trials  would  not  be  preferable  to  having  any 
jury  at  all — in  fact»  to  abolish  the  use  of  a 
jury,  and  allow  the  judges  to  adjudicate.  It 
nas  been  argued,  judges  are  learned,  and  jury- 
men are  often,  comparatively,  very  ignorant, 
or,  at  all  events,  they  are  hiferiorto  the  judges 
in  legal  lore.  It  is  preferable,  some  may  say, 
to  rely  upon  the  decisions  of  men  lurofoundly 
skilled  in  the  law.  Sir  John  Hawles,  who 
was  solicitor-general  in  the  reign  of  William 
III.,  observes  in  a  celebrated  work  of  his : 

"Though  judges  are  more  able  than  Jurymen, 
yet  jurymen  are  likely  to  be  less  corrupt  thau 
judges — especially  in  all  cases  where  the  powers 
of  me  prerogative  and  the  rights  of  the  people 
are  in  aiepute.  *  *  Lees  daflgers  will  arfae  from 
the  mistakee  of  jurymen  thaa  from  the  oorrancion 
of  judges — ^besides  improper  verdicts  will  s^om 
occur ;  since  juries  will  av«l  themselves  of  the 
abilities  and  learning  of  the  judges,  by  ooomiltUtt 
them  on  all  points  of  law — ^aod  thus,  to  the  ad- 
vantage of  inlbrmation  will  be  added  that  of  im- 
partifl&ty.  *  *  Had  our  wise  and  wary  ancestors 
thought  fit  to  depend  so  far  upon  the  contangent 
honesty  of  judges,  they  needed  not  to  have  been 
BO  zealous  to  continue  the  usage  of  Juries."  "  Al- 
though we  live  at  present  un&  a  benign  govern- 
ment/' says  a  modern  writer,  "and  our  Crown 
lawyers — liiberal  or  Conservative — ore  preem- 
inent for  private  and  public  integrity,  vet  Lord 
Brougham  and  Lord  Lyndhurst,  and  otLcr  great 
statesmen,  have  warned  us  that  it '  may  not  always 
be  80."  Trial  by  Jvkry^  the  Birthright  of  the  people 
ofMgland,^  81 

The  salutary  effect  of  juries  saving  judges 
from  the  temptations  and  unpleasant  positions 
which  might  occur  to  them  if  they  were  al- 
lowed to  decide  all  cases  without  juriesg  could 
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be  proved  in  many  ways.  When  judges  were 
removable  at  the  pleasure  of  the  Crown,  his- 
tory records  that  many  judges  were  not  exempt 
fix>m  the  human  infirmity  of  preferring  their 
own  personal  interests  to  those  of  iustice  and 
of  the  pubii&  They  feared  to  lose  tneir  places. 
It  is  fiir  from  satisfactory  for  a  judge  to  decide, 
in  times  of  great  potitical  excitement,  in  trials 
for  political  offences.  In  the  trials  of  the 
Fenian  conspirators,  for  instance,  what  a  bene- 
fit it  was  to  the  judges  to  have  a  jury  to  decide 
upon  the  facts  of  the  cases.  Trial  by  jury 
serves,  in  a  great  measure,  to  protect  the  judges 
from  the  imputation  of  partiality,  and  in  any 
case,  does  not  require  them  to  act  contrary  to 
the  wishes  or  political  bias  of  the  government 
which  appointed  them.  If  they  were  to  have 
the  power  to  acquit,  they  might  ofiend  the 
government,  or  the  class  to  which  they  socially 
belong;  if  they  conld  convict,  they  might  be- 
come odious  to  a  large  section  of  the  people. 
It  may  be  said  that  as  a  judge  is  not  in  the 
present  removable,  he  has  no  inducement  to 
act  otherwise  than  with  strict  impartiality; 
but  he  may  have  sons  and  daughters,  the  sons 
to  advance  through  Interest  in  high  quarters, 
and  the  daughters  to  marry  in  a  certain  class. 
There  would  be  high-minded  judges  to  despise 
all  unworthy  acts,  but  the  cases  of  two  of  the 
king's  justices,  Empson  and  Dudley,  together 
with  the  infamous  conduct  of  Judge  Jeffireys, 
are  warnings  not  to  expose  even  judges  to  un- 
necessary temptations.  Some  of  the  judges 
themselves  have  given-  a  convincing  practical 
proof  of  the  superiority  of  trial  by  jury  over 
that  by  judges  only.  "In  1620/*  relates  a 
writer,  "  the  conduct  of  Chief  Justice  Holt  and 
his  brethren  in  the  Queen's  Bench  was  called 
in  question  by  Lady  Bridgeman  for  an  alleged 
ill^al  act  in  the  course  of  a  suit.  These 
judges  wore  summoned  to  appear  before  the 
House  of  Lords.  They  refused.  Why?  They 
denied  the  jurisdiction  of  the  House  of  Lords, 
and  insisted  upon  their  undoubted  rights  as 
Englishmen  to  a  trial  by  jury  of  their  equals, 
in  case  they  in  anything  were  accused  of  hav- 
ing done  wrong,  and  claimed  the  benefit  of 
being  tried  according  to  ths  weU-hnown  course 
of  the  common  law,'^*  If  judges  have  thought 
it  not  prudent  to  be  tried  except  by  a  jury,  it 
is  certain  that  other  persons  ought  to  think 
the  same. 

IL  The  effects  of  serving  on  a  jury  upon 
the  class  from  which  common  jurymen  are 
taken,  must  be  very  advantageous  to  the  well- 
being  of  a  nation. 

We  suspect  that  a  free  constitutional  coun- 
try could  not  continue  to  exist  in  the  same 
state  of  freedom  and  order,  if  the  practical 
education  which  serving  on  a  jury  confers, 
were  withdrawn  from  so  large  a  portion  of  its 
inhabitants.  A  juryman  indirectly  gains  in- 
valuable knowledge  from  the  duties  that  he  is 
obliged  to  perform.  He  acquires  a  knowledge 
of  men,  manners  and  things ;   he  learns  to 

•  -  TrUl  by  Jnrj,  Uie  Birthright  of  the  Pet.ple  of  Eng- 
Uod,*"  p.  106. 


make  a  due  discrimination  between  right  and 
wrong,  between  truth  and  falsehood,  and  is 
imperceptibly  taught  to  recognise  the  difference 
which  there  is  between  arbitrary  power,  and 
liberty  and  order.  Then  again,  the  distinction 
which  there  is  between  liberty  and  license 
is  forced  upon  his  notice.  On  the  one  hand, 
he  feels  himself  called  upon  to  shield  his 
fellow-countrymen  from  wrong  and  oppression, 
whether  frooa  the  government  or  individuals ; 
on  the  other  hand,  he  equally  sees  himself 
called  upon  to  prevent  persons  setting  order 
and  just  dealing  at  defiance.  Hence  the  j ury- 
man,  with  his  mind  thus  disciplined,  is  better 
able  to  form  sound  opinions  upon  political  and 
social  matters,  and  to  become  a  loyal,  but 
fr]M  and  order-loving  member  of  the  commu- 
nity. He  instinctively  respects  the  constitu- 
tion and  the  laws  of  his  country,  because  he 
is  aware  tlyit  he  himself  has  often  assisted  to 
support  the  former  and  to  administer  the 
latter.  He  may  be  a  reformer,  but  he  has 
learnt  from  his  past  experience  as  a  juryman, 
that  to  adopt  the  legal  means  is  the  only  proper 
method  of  carrying  out  his  views. 

In  criminal  trials  especially,  the  juryman  is 
taught  an  instructive  lesson  which  may  well 
serve  to  make  him  a  better  man,  in  case  he 
should  need  it  He  sees  the  dire  consequences 
of  guilt  in  the  miserable  criminals  brought 
before  him,  and  a  solemn  warning  is  thus 
given  to  him,  which  he  cannot  reject,  if  he 
be  a  man  of  ordinary  thoughtfulness,  that 
"honesty  is  the  best  policy." 

The  intelligence  and  general  knowledge  of 
a  juryman  are  greatly  increased  by  the  nature 
of  the  proceedings  in  a  court  of  justice.  The 
judges  and  the  lawyers  are  well  educated  men. 
The  pleadings  of  the  lawyers,  and  the  summing 
up  of  the  judge  in  a  trial,  must  certainly  con- 
vey instruction  and  teach  a  lesson  on  the  right 
use  of  words,  likely  to  improve  an  ordinary 
juryman,  and  extend  the  narrower  bounds  of 
his  thoughts  and  language. 

III.  The  overwhelming  disadvantage  to  suit- 
ors and  prisoners,  of  having  their  cases  tried 
by  judges  only,  instead  of  tried  by  a  jury, 
would  be  that  both  the  facts  of  the  case  and 
the  law  would  be  in  the  same  hands.  The 
meaning  of  the  famous  legal  maxim,  **Fact  for 
the  jury,  law  for  the  judges,"  ought  to  be 
thoroughly  understood  by  everybody.  The 
office  of  the  judge  is  to  explain  the  law  to  the 
jury,  and  state  his  view  of  the  case  in  his 
summing  up,  which  must  not  contain  his 
verdict;  but  since  "all  matter  of  law  arises 
out  of  matter  of  fact,"  so  till  this  point  be 
settled  by  the  jury  there  is  no  room  for  law.* 
After  the  verdict  has  been  given  by  the  jury, 
the  judge  carries  the  verdict  into  effect  accord- 
ing to  the  law  of  the  land,  or  in  other  words, 
pronounces  the  judgment  which  the  law  makes 
the  consequence  of  the  verdict 

The  celebrated  Blackstone  gives  the  follow- 
ing reasons  for  the  superiority  of  trial  by  jury 
over  that  by  judges  only  : — 

*  Chlof  Ja«ao9  y«aghjiii~&ttsbeirri  cue. 
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"  If  the  Administration  by  justice  were  entirely 
entnisted  to  the  maglBtrftcy,  a  select  body  of  men, 
and  those  generally  chosen  by  the  prince,  or  such 
as  enjoy  the  highest  offices  in  the  state,  their 
decisions,  in  spite  of  their  own  natural  integrity, 
will  have  frequently  an  involuntary  bias  towards 
those  of  their  own  rank  and  dignity.  •  •  In  set- 
tling and  adjusting  a  question  of  fact,  when  in- 
trusted to  any  single  magistrate,  partiality  and 
injustice  have  an  ample  field  to  range  in  either 
by  boldly  asserting  that  to  be  proved  which  is 
not  so.  or  by  more  artfully  suppressing  some 
circumstances,  stretching  and  warping  others,  and 
distinguishing  away  the  remainder.  Here,  there- 
fore, a  competent  number  of  sensible  and  upright 
jurymen,  chosen  by  lot  from  among  those  of  tlie 
middle  rank,  will  be  found  the  best  investigators 
of  truth  and  the  surest  guardians  of  public  jus- 
tice. ♦  •  •  Trial  by  jury,  therefore,  preserves 
in  the  hands  of  the  people  that  share  woich  they 
ought  to  have  in  the  administratioji  of  public 
justice,  and  prevents  the  encroachments  of  the 
more  powerful  and  wealthy  citizens.  It  is  there- 
fore, a  duty  which  every  man  owes  to  his  country, 
his  friends,  his  posterity,  and  himself,  to  maintain, 
to  the  utmost  of  his  power,  this  valuable  constitu- 
tion in  all  its  rights ;  to  restore  it  to  its  ancient 
dignity,  if  at  all  impaired  by  the  different  value 
of  property,  or  otherwise  deviated  from  its  first 
institution ;  to  amend  it  wherever  it  is  defective ; 
and,  above  all,  to  guard  with  the  most  jealous 
circumspection  against  the  introduction  of  new 
and  and  arbitrary  methods  of  trial,  which,  under 
a  variety  of  plausible  pretences,  may  in  time 
imperceptibly  undermine  this  best  preservative 
of  English  liberty." 

If  this  opinion,  given  by  so  eminent  a  man, 
does  not  convince  the  reader  of  the  value  of 
trial  by  jury,  nothing  else  can.  It  may  be 
added,  that  if  a  person  is  not  satisfied  with  the 
decision  of  a  jury  of  men  whom  he  can  chal- 
lenge or  object  to  within  a  reasonable  limit 
before  trial,  he  will  not  be  contented  with  any 
legal  process  that  human  wisdom  can  devise. 
He  can  move  for  a  new  trial  (in  civil  cases), 
and,  if  there  be  sufficient  grounds  for  the  pro- 
ceeding, a  new  trial  will  be  granted  him.  In 
conclusion,  I  will  merely  give  the  words  of 
Lord  Camden,  as  quoted  by  Earl  Russell  in 
his  essay  on  the  British  Constitution. 

''The  discretion  of  a  judge  is  the  law  of  a 
tyrant;  it  is  always  unlcnown;  it  differs  in 
different  men  ;  it  is  casual,  and  depends  upon 
constitution,  temper,  passion.  In  the  best,  it 
is  oftentimes  caprice ;  in  the  worsts  it  is  everv 
vice  and  folly  to  which  human  nature  is  liable. 

Nor  must  the  security  to  life  which  a  coro- 
ner* s  jury  affords  against  foul-play  and  murder 
be  forgotten.  Every  suspicious  case  of  sudden 
or  of  violent  death  is  inquired  into.  In  coun- 
tries where  there  are  no  investigations  made 
in  this  manner  the  number  of  deaths  by  vio- 
lence and  poisoning  is,  with  few  exceptions, 
much  greater  than  in  those  which  make  these 
inquiries  by  means  of  a  coroner's  jury. 

I[\  a  country  like  Great  Britain  it  takes  a 
long  time  to  induce  the  legislature  to  amend 
any  time-honoured  institution,  even  tf  it  im- 
peratively requires  some  judicious  alterations 
to  adapt  it  to  the  gradual  changes  which  time 
has  brought  about  in  the  condition  of  the 


community.  The  present  method  of  sunu&oo- 
ing  jurymen,  is  one  that  calls  for  amendoMot 
in  some,  if  not  in  all  localities.  If  the  system 
of  trial  by  jury  is  admirably  adapted  to  secure 
the  administration  of  justice,  it  must  likewise 
be  remembered  that  even  a  sound  and  bene- 
ficial system  requires  to  be  fairly  and  properly 
carried  out  If  it  be  not  so,  it  will  in  time 
lead  many  persons  to  regard  it  with  indiffer- 
ence, if  not  with  dislike.  We  cannot  do  better 
than  copy  some  of  the  remarks  on  this  s<j(bject 
which  appeared  in  an  article^  published  in  a 
daily  newspaper ; — 

"  It  is  no  secret  that  the  system  of  snmmoning 
juries  is  almost  universally  foond  to  be  objection- 
able. A  tradesman  may  be  taken  from  his  busi- 
ness tor  a  whole  day,  kept  trying  some  tnunpery 
small  debt  case  in  the  Lord  Mayor^s  Court,  and 
then  presented  for  his  services  with  the  handsome 
remuneration  of  eightpence  sterling.  He  may  be 
sent  to  the  Common  Law  Courts,  detained  there 
for  hours  or  days,  and  receive  two  shillings.  If 
he  happens  to  be  on  the  special  jury  list,  he 
certainly  gets  his  guinea  fur  the  caee  he  trie^^ 
But,  as  lie  is  summoned  only  for  that  particular 
case,  he  must  dance  attendance  in  the  court  til! 
it  is  called  in  turn,  even  though  he  have  to  wait 
for  a  week  or  longer.  If  he  leaves,  even  for  an 
hour,  the  trial  may  come  on  in  the  interval,  and 
he  himself  fined  for  his  abeenca  He  may  be 
chosen  on  a  coroner's  inquest,  'sit'  on  a  fcodv. 
and  get  nothing  at  all  for  his  unpleasant  task. 
As  if  to  render  the  evil  intolerable,  the  lists  from 
which  jurymen  are  selected,  are  made  out  with 
the  most  capricious  irregularity.  One  man  will 
be  summoned  twice  or  thrice  every  year ;  another 
will  escape  for  ten  years  or  even  longer,  although 
he  has  taken  no  steps  to  evade  the  duty.  Now, 
there  are  a  good  many  citizens  who  do  not  object 
to  take  their  share  of  the  work,  but  wlio  grumble 
at  being  burdened  with  double  labour,  while  their 
neighbours  are  never  called  on  to  perform  the 
task.  There  are  others  who  considered  it  such 
a  nuisance  that  they  think  almost  any  means  of 
escape  lawful.  Now,  the  wrong  might  be  easily 
remedied,  and  its  amendment  is  a  mere  question 
of  detail.  Let  the  lists  be  fairly  made  out  and 
exhausted  in  rotation,  and  the  willing  class  of 
jurymen  will  have  their  objections  removed,  while 
the  reluctant  or  selfish  will  have  no  shadow  of 
excuse  for  shirking  the  performance  of  a  necessary 
duty.  We  simply  take  the  institution  as  one 
which  has  in  practice  worked  admirably,  and 
proved  an  efficient  bulwark  against  the  encroach- 
ments of  prerogative  and  power.  Such  being  it5 
worth,  we  are  bound  to  see  that  nothing  interferes 
with  its  successful  working.  Bad  mana^ment, 
irregularity,  and  uncertainty  have  created  a  dis- 
like to  the  system,  when  the  fault  really  lies  in 
the  administration  alone.  The  area  of  selection 
should  be  widened,  and  no  room  left  for  the  op<*ra- 
tion  of  favouritism  or  neglect.  If  all  citizens 
who  are  liable  and  qualified  were  to  perform  their 

{iroper  share  of  so  important  a  public  duty,  the 
abour  would  not  press  unduly  on  a  small  noinber. 
and  there  would  be  less  temptation  to  shiriE  it.'* 
It  is  also  related  that  '^judges  on  the  bench, 
responding  to  complaints  from  indignant  jury- 
men, have  expressed  their  opinions  very  freely 
on  their  subject,  and' their  views  on  the  neces- 
sary reform  point  in  the  direction  we  have 
indicated."     We  admit  at  once  that  the  judges 
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are  much  more  competent  than  we  are  to  fonn 
sound  opinionB  respecting  the  matter ;  but  it 
occurs  .to  us,  that  the  principle  of  Tolunteering 
which  has  worked  such  wonders  in  raising  a 
national  force  of  volunteers  to  defend  the  na- 
tion, might  be  extended  to  the  system  of  form- 
ing juries.  As  is  well  known,  all  uien  are  not 
gi^ed  alike,  some  can  scarcely  arriye  at  a 
correct  opinion  about  their  own  affairs,  much 
less  concerning  those  of  other  people ;  others 
feel  themselves  almost  physically  and  mentally 
incompetent  satisfactorily  to  undertake  the 
weighty  task  of  passing  a  verdict  upon  disputes 
and  crimes  often  of  the  most  puzzling  nature. 
There  are,  on  the  contrary,  men  who  are  clever 
at  this  kind  of  work,  and  who  feel  their  own 
powers :  very  frequently  they  are  not  averse 
to  undertake  the  duty.  If  an  appeal  were 
made  to  the  inhabitants  of  every  district  for 
volunteer  jurymen,  it  is  not  improbable  that 
many  would  be  found  willing  to  come  forward. 
If  after  this  any  deficiency  in  the  requisite 
number  of  jurors  were  to  occur,  the  lists  of 
those  liable  to  perve  ought  to  be  exhausted  in 
rotation,  and  the  required  number  made  up. 
It  would  be  probable,  that  by  these  means,  a 
large  proportion  of  willing  jurymen  who  feel 
themselves  mentally  able  to  undertake  the 
duty  efficiently,  would  be  secured  with  odvan- 
tage  to  the  interests  of  justice  and  to  those  of 
the  community.  At  the  same  time,  it  is  to  be 
recommended  that  jury  men  be  better  paid  to 
recompense  them  for  their  loss  of  time,  and 
divest  them  of  the  feeling,  too  prevalent  among 
them,  that  they  are  shut  up  "  in  a  box,  whether 
they  will  or  not,  until  they  do  '  well  and  truly 
try '  some  case  or  other  possessing  for  them 
not  the  slightest  earthly  interest" 

It  is  a  strange  anomaly  in  our  laws,  that  one 
of  the  most  important  duties  performed  in  a 
trial  by  jury  is  so  inadequately  remunerated. 
The  judge  is  well  paid,  the  lawyers  are  highly 
feed,  but  the  jurors,  who  do  so  much,  are 
scantily  rewarded  for  their  services.  It  is  true 
that,  a  special  juryman  receives  a  guinea  for 
the  case  ne  tries,  but  he  has  to  be  in  attendance 
until  the  trial  shall  take  place,  and  he  may 
have  to  wait  a  considerable  space  of  time. 
The  number  of  judges  and  of  the  courts,  above 
all  in  the  metropolis,  are  insufficient,  particu- 
larly for*  special  jury  cases,  and  many  causes 
have  to  wait  too  long  until  their  turns  come. 
The  number  of  the  judges  and  of  the  courts 
that  sit  have  not  been  augmented  to  meet  the 
increase  of  population,  and  consequently  of 
causes.  No  persons  other  than  those  who 
have  had  to  endure  the  hours  and  even  days 
of  weary,  profitless  waiting  connected  with  a 
trial,  can  form  a  conception  of  the  loss  of  time 
it  may  involve^  We  are  of  the  opinion  that 
jurymen  ought  to  be  properly  paid.  The  pay- 
ment of  jurors  is  not  a  modern  innovation* 
We  read  in  Roberts^  Southern  Counties,  that 
in  1485  (Richard  IIL),  "there  is  evidence  of 
payment  to  the  jury  for  their  expenses  and 
labour,  and  for  breakfast  after  they  had  de- 
livered their  verdict"  There  is  a  happy  me- 
dium even  in  remunerating  a  jury ;  onr  ppiqion 


is,  that  jurymen  ought  to  be  paid  for  the  time 
they  really  lose.  With  a  stronger  staff  of 
judges,  and  additional  courts  to  sit  in,  the 
waiting  for  the  trials  to  come  on  in  turn  would 
be  abridged,  and  so  great  a  loss  of  time  avoid- 
ed.* We  are  not  in  favour  of  a  uniform  rule 
of  payment  to  members  of  the  same  jury. 
Let  each  juryman  be  paid  according  to  his 
station  in  life  and  calling,  and  in  conformity 
to  the  scale  of  payment  to  witnesses  in  crim- 
inal cases — so  much  a  day  for  a  gentleman  and 
a  professional  man — so  much  a  da}'  for  a  trades- 
man, &c.,  and  so  much  a  day  for  a  cncchanic, 
Ac.  This  would  save,  needless  expense,  meet 
the  requirements  of  the  case,  and  arrest  tiio 
growing?  dislike  of  people,  who  may  have  pres- 
sing affairs  of  their  own  which  demand  their 
attention,  to  serve  on  juries.  The  time  may 
come  when  the  popular  dislike  to  an  ill-paid, 
forced  service,  may  endanger  the  stability  of 
the  institution,  the  jury  man  of  1485,  was 
paid  "for  his  expenses  and  labour,"  why 
should  not  the  juryman  of  1866,  Ac,  be  paid 
a  reasonable  amount  for  his  services. 

In  reference  to  the  question,  as  to  whether 
the  age  at  which  jurors  can  claim  exemptir^n 
should  be  made  sixty-five  instead  of  sixty,  v.e 
hold  that  men  of  sixty-five,  as  they  generally 
possess  more  experience  in  worldly  matters, 
and  are  often  in  more  easy  circumstances  than 
younger  men,  should  be  mnde  to  serve,  pro- 
vided they  be  properly  paid  and  selected  arw> 
allowed  the  requisite  refreshments  which  their 
time  of* life  demands.  Judges  are  not  dis- 
qualified at  sixty,  why  should  jurymen  V  but 
perhaps  they  ought  to  be  exempted  from  serv« 
ing  on  criminal  juries,  as  the  strain  upon  their 
nerves,  likely  to  be  weakened  by  age,  might 
injure  their  health  if  the  responsibility  of  de* 
ciding  upon  the  life  or  death  of  a  fellow-creature 
were  to  be  incurred  by  their  verdict  It  is  to 
be  remembered  that  a  judge  does  not  decide 
such  questions  in  a  jury  box. 

As  to  whether  unanimity  should  be  required 
for  a  verdict,  there  is  much  to  be  said  for  and 
against  it.t  In  Scotland,  where  an  ordinary 
jury  is  composed  of  fifteen  men,  unanimity  is 
not  required ;  but  it  is  to  be  recollected  that 
in  Scotland,  trial  by  jury  is  not  used  in  many 
cases  in  which  it  is  employed  in  England. 
Whether  fVom  this  or  other  causes,  trial  by 
jury  is  not  generally  so  highly  esteemed  there 
as  in  England.  In  criminal  trials,  as  the  writer 
has  seen,  the  effects  of  some  of  the  jury  being 
for  a  verdict  o(not  guilty,  and  of  others  of  the. 
jury  being  for  a  verdict  of  guilty,  has  sonuv 
times  an  unpleasant  result  If  the  majority  o( 
a  jury  bring  in  a  verdict  of  guilty,  and  a  person 
is  cimdomned  to  death,  or  some  severe  punish- 
ment, doubts  are  excited  in  the  minds  of  sojne 


*  We  had  written  our  Knay  and  wnt  It  In,  befora  the 
QoTorriQaDt  aunounoad  tbat  the  nnmbtr  of  tba  Judgea  are 
Xo  be  incrtwaed.  The  number  of  saita  which  ara  conaUnUy 
deferred  on  account  of  the  lack  of  Judge*  to  hear  them,  are 
too  num«*roaii  for  any  halfmeannrns  to  be  effectljek  Some 
ot  the  JadKM  have  a|«o  to  praMide  in  criisioal  casoe,  which 
creation  df  lajK  in  civil  actions ;  and  many  Kuitors  are,  an  it 
ware,  forced  to  avail  ihemNelVfS  of  oounty  courta  to  obru^^ 
mora  apoedj  JueUoe :  thia  mUiUtea  "gaiiiafc  trial  byiuT} , 

t  Soe  next  pftge. 
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of  the  community,  as  to  the  guilt  of  theprisonec 
*'  Some  of  the  jury  said  he  is  not  guilty,  why 
are  they  not  right,  and  the  others  who  said  he 
is  guilty,  wrong !"  is  the  argument  In  fact, 
the  same  individual  is  pronounced  to  be  guilty 
and  not  guilty,  by  different  members  of  the 
same  tribunal.  He  cannot  be  both.  Does  not 
the  dignity  of  the  law  suffer  from  this  indeci- 
sion in  a  court  of  justice.  It  is  very  difficult 
to  get  men  to  agree  in  a  unanimous  verdict, 
when  the  law  allows  some  of  them  to  shelter 
themselves  from  moral  resposibility,  and  throw 
it  upon  others  of  a  more  determined  frame  of 
mind ;  it  permits  the  timid  to  cast  an  undue 
burden  upon  the  conscientious,  when  either 
an  unpleasant  or  unpopular  duty  ought  to  be 
performed,  in  addition  to  which,  if  a  prisoner 
is  acquitted,  and  a  minority  of  the  jurors  are 
for  a  verdict  of  guilty,  a  needless  stigma  will 
remain  upon  him,  perhaps  unjustly.  Besides, 
in  times  of  great  popular  excitement  and  agita- 
tion, the  majority  of  a  jury  if  they  convict  a 
popular  person  may  be  specially  singled  out 
for  public  execration,  insult,  probably  perse- 
cution, because  the  minority  of  the  junr 
thought  the  prisoner  not  guilty.  Party  spirit 
would  seize  hold  of  the  opinion  of  the  minority 
to  justify  an  accusation  against  opponents. 
The  good  men  among  the  jury  thought  him 
not  guilty ;  the  base,  corrupt  ones  found  him 
guilty.  Such  are  the  arguments  likely  to  be 
used.  Now,  if  a  jury  of  twelve  men  must 
agree  either  one  way  or  the  other,  the  whole 
jury  is  blamed  or  not,  and  there  is  no  oppor- 
tunity of  proving  the  guilt,  pr  innocence  of  any 
one  who  has  been  tried,  by  citing  a  division  of 
opinion  among  the  jury.  There  is  unanimity 
either  one  way  or  the  other,  and  the  public 
are  spared  the  doubts  and  controversies  which 
the  other  system  is  capable  of  giving  rise  to. 
We  suspect  that  one  of  the  reasons  why  our 
ancestors  in  England  insisted  upon  unanimity,* 
was  that  it  made  it  less  easily  for  those  in 
power,  or  others,  to  tamper  with  the  jury.  It 
is  easier  to  find  out  and  bribe  seven  men  than 
twelve.  If  none  of  the  drawbacks  we  have 
indicated  have  ever  attended  a  verdict  by  ma- 
jority in  Scotland,  it  is  to  be  considered  that 
Scotland  has  a  very  small  population,  and  some 
of  the  elements  of  discord  are  not  very  strong 
among  them.  Transport  the  scene  into  Ireland, 
and  the  results  might  be  different  Neverthe- 
less, as  a  verdict  by  majority  does,  in  its  turn, 
possess  its  merits,  we  think  it  might  he  adopt- 
ed in  England ;  not  as  a  matter  of  compulsion, 
but  of  option^  in  civil  cases  at  first,  to  see  how 
it  work.  If  both  sides  were  agreed,  suitors 
might  be  allowed  it. 

A  word  to  those  who  would  evade  their 
duties  as  jurors.  If  you,  we  say  to  them, 
dislike  to  serve  on  a  jury  to  settle  the  affairs 
of  your  fellow  countrymen,  you  should  bear 
in  mind  that  other  people  are  liable  to  be  called 
upon  to  settle  your  affairs.  Tou  cannot  say 
how  soon.  You  might  be  ill-treated,  robbed, 
run  over,  injured  in  some  railway  or  other 

•  IVbate  between  Ix»rd  Campl^jll  and  Lord  Lyndhttrst 
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accident;  any  one  of  you  might  meet  with 
some  suspicious  death,  or  die  suddenly.  Ja- 
ries  would  be  required  to  mete  out  justice  in 
your  respective  cases.  How  mean  of  you  to 
require  that  of  others  in  public  matters  wbkh 
you  will  not,  if  you  can  help  it,  perform  for 
them.  If  you  are  deaf  to  this  appeal,  it  is  al- 
most useless  to  mention  it  to  you  as  one  of 
the  duties  which  you  have  to  perform  as  mem- 
bers of  a  great  nation.  We  may  add,  tiiatif 
the  nature  of  the  duties  should  make  you  re- 
luctant, it  requires  po  learning  to  p^form 
the  functions  of  a  juror.  **It  requires  do 
more  than  a  coolness  in  thinking,  and  a  mind 
above  being  carried  away  by  pr<yudices  or 
feelings.  The  juror  is  to  remember  that  it 
is  the  jury  which  is  the  judge  as  to  the  facU 
of  the  case,  not  the  judge  who  sits  on  the  bench. 
It  is  the  duty  of  a  juror  to  be  totally  regardless 
of  every  consideration  but  tha.t  of  strict  justice. 
He  should  make  up  his  mind  to  do  wh4U  i$ 
righ t.  He  is  neither  to  regard  Uie  rank  in  life, 
nor  the  wealth  of  any  suitor  or  prisoner.  In 
a  court  of  justice  all  men,  under  these  drcum- 
stances,  sink  to  an  equality.  A  juror,  after  he 
has  formed  his  conscientious  opinion,  ought 
not  to  allow  himself  to  be  coerced,  or  flattered, 
or  persuaded  by  the  talk  of  others,  into  a  dif- 
ferent opinion.  He  is  invested  with  a  solemn 
trust,  and  this  trust  he  must  preserve  with 
scrupulous  care,  as  consonant  with  the  dearest 
interests  of  society." — Chamlere, 

Respecting  what  classes  of  men,  not  now 
eligible  to  serve  as  jurors,  should  be  admitted 
to  serve,  it  may  be  observed  that  great  caution 
is  required  to  prevent  men,  who  have  no  pro- 
perty, deciding  questions  which  relate  to  dis- 
putes about  property,  claims^  debts,  dam^es, 
&c.  It  is  simply  because  having  no  property 
of  their  own  to  manage,  they  are  not  versed 
in  any  details  concerning  such  matters. 

It  may  be  said  "  Who  talks  of  destroying 
jury  trial  ?  It  may  be  answered  that  the  ten- 
dency of  county  and  of  some  other  courts  is  to 
gradually  bring  it  more  and  more  into  disuse. 
We  are  of  the  opinion  that  the  I^al  profession 
would  greatly  increase  their  business,  if  trial  bj 
jury  in  civil  cases  was  rendered  a  cheaper  and  a 
more  expeditious  process.  How  to  explain  this 
would  be  matter  enough  for  a  separate  essay. 

The  remarkable  union  of  a  learned  judge  and 
an  independent,  impartial  jury  to  decide  a 
cause,  has  taken  away  all  real  grounds  fdr  any 
sneers  at  them  as  an  ignorant  tribunal.  Sach 
a  tribunal,  which  has  withstood  the  storms  of 
centuries,  is  not  the  issue  of  the  prudence  of 
this  or  that  council  or  senate,  which  perfected 
it  in  a  day  or  in  a  year ;  but  it  is  the  produc- 
tion of  the  various  experiences  and  appliances 
of  the  wisest  thing  in  the  inferior  world,  to  wit, 
time,  which,  as  it  discovers  day  by  day  new 
inconveniences,  so  it  successfully  applies  new 
remedies ;  *^  so  that  (continues  Sir  Matthew 
Hale)  it  is  a  great  adventure  to  go  about  to 
alter  it;  without  very  great  necessity,  and  un- 
der the  utmost  demand  of  safety  imaginable.'' * 

*  Prize  Easay  for  Law  Amendment  Society,  by  Gtovx 
Overeud,  Esq.— £oe.  L.  J. 
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EVIDENCE  OF  POLICEMEN. 

A  contemporary  reports  the  following  re- 
marks lately  made  by  Lord  Chief  Justice 
Bovill  upon  the  trial  of  a  perjury  case  at  Man- 
chester, the  accused  being  a  policeman  in  the 
Preston  borough  force:— "I  think  it  only 
right  to  state  that  even  in  immaterial  matters 
the  police  ought  to  be  extremely  careful. 
Whether  material  or  immaterial  to  the  issue, 
they  are  in  a  position  of  great  responsibility, 
and  they  ought  to  be  most  accurate  in  every 
statement  that  they  make,  whether  it  is  for  or 
against  those  whom  they  prosecute.  It  is  a 
great  misfortune  that  very  often  the  conduct 
of  cases  for  the  prosecution  is  left  to  the  police, 
and  I  think  it  right  to  say  pnblicly,  and  in 
presence  of  the  police,  that  they  can  never  be 
too  careful  in  any  case  where  there  is  the 
slightest  doubt,  not  to  say  anything  which 
they  do  not  believe  to  be  the  fact,  but  confine 
themselves  strictly  and  accurately  to  what  they 
see  and  know.  I  also  desire  to  remark  pub- 
licly that  I  have  known  many  instances  in 
which  the  police,  in  giving  their  evidence,  have 
not  slated  that  which  is  in  fkvour  of  the  prison- 
er ;  and  I  wish  it  to  be  understood  that  it  is 
the  duty  of  the  police  to  state  in  every  case 
not  only  what  they  know  in  favour  of  the  pro- 
secttor,  but  even  to  volunteer  what  they  know 
in  favour  of  the  prisoner.  That  I  wish  every 
policemen  ix>  most  clearly  to  understaud ;  and 
in  every  instance  that  has  come  before  me  in 
which  the  policeman  has  kept  back  anything 
in  favour  of  the  prisoner,  I  have  always  en- 
deavoured to  impress  upon  those  in  authority 
that  is  a  thing  to  be  discouraged,  and  that 
policemen,  instead  of  meriting  reward  for  such 
conduct,  place  themselves  in  a  position  for 
which  they  ought  to  be  reprimanded.  The 
police  ought  to  be  especially  careful  in  every 
instance  never  in  any  way  to  depart  from  the 
truth,  and  never  to  conceal  anything  in  favour 
of  a  prisoner." 


UTILITY  OF  LAW  LATIN. 

A  member  of  the  General  Assembly  of 
Rhode  Island  once  moved  to  translate  all 
the  Latin  phrases  in  the  statute  so  that  the 
commoD  people  could  understand  them.  The 
ezqaisite  folly  of  such  a  measure  was  by  no 
means  obvious  to  the  great  body  of  the  Assem- 
bly. It  was  quite  as  likely  to  pass  as  not 
A  good  solid  ailment  against  it  would  proba- 
bly have  carri^  it  through.  The  late  Mr. 
Opdyk»  took  the  ground  that  it  was  no  advan- 
tage to  have  the  people  understand  the  laws. 
They  were  not  afraid  of  anything  they  under- 
stood. It  was  those  Latin  words  they  were 
afraid  of. 

•^'  Mr.  Speaker,  there  was  a  man  in  South 
Kingstown  about  twenty  years  ago  a  perfect 
nuisance,  and  nobody  knew  how  to  gei  rid  of 
him.  One  day  he  was  hoeing  com  and  he 
saw  the  sheriff  coming  with  a  paper,  and 
asked  what  it  was.  Now  if  the  sheriflf  had 
told  him  it  was  a  writ,  what  would  he  have 


cared  ?  But  he  told  him  it  was  a  eapias  ad 
satisfaeiendum^  and  the  man  dropped  his  hoe 
and  ran,  and  has  not  been  heard  of  since." — 
Nor  has  the  proposition  to  translate  the 
Latin  words  in  the  statute  been  since  propos- 
ed,'-^FitUburffh  Legal  Journal 


SIMPLE  CONTBACTS  &  AFFAIRS 
OP  EVERY  .DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 
CASES. 

Lbabv — Right  to  out  TiVBift. — The  owner  of 
lanil  made  several  leases  of  portions  thereof, 
wherein  it  was  stipulated  that  the  lessees  shonld 
have  a  right  to  out^the  timber  thereon  ;  and  they 
on  their  parts  covenanted  to  make  certain  im- 
provements; the  defendant  aeoepted  a  lease  in 
which  it  was  agreed  that  the  lessee  should  render 
up  all  improTcments,  bnt  the  lease  did  not  bind 
him  to  make  any. 

Held,  that  the  lease  did  not  confer  a  right  to 
cat  the  timber  standing  on  the  demised  premises, 
notwithstanding  the  "same  were  wild,  and  in  a 
state  of  nature.— Oou/m  v.  Caldwell,  18  Chan. 
Rep.  498. 


Teadi  Masks. -^Plaintiffs  sold  liquid  medi' 
cine  put  up  in  bottles,  labelled  ♦•  Perry  DstIb's 
Vegetable  Painkiller."  Defendant  subsequently 
sold  a  similar  kind  of  medicine  put  up  in  bottlesi 
labelled  **  The  Great  Home  Remedy  Keone«1y'a 
Painkiller."  Plaintiffs  claimed  the  word  "  Pain- 
killer ''  alone  as  their  trade  mark.  It  was  proved 
that  the  medicine  of  plaintiffs  was  known  and 
sold  in  the  market  by  the  name  of  "  Painkiller," 
before  the,  defendant's  was  introduced,  and  that 
the  trade  would  not  be  deoeiTed  by  the  defen- 
dant's labels,  although  the  general  public  might 
be  deceived.  An  injunction  was  granted  restrain- 
ing the  use  by  the  defendant  of  the  word  **  Pain- 
killer" as  a  trademark,  with  account  of  profits 
and  costs. 

The  right  at  common  law  of  an  altea  friend  in 
respect  to  trade  marks,  stands  on  the  same 
ground  as  that  of  a  subject. — Daina  v.  Kennedy , 
18  Chan.  Rep.  528. 

CoapoaATiOJi  —  DisoaiTioiiABT  powbbs  — 
JvsisDiOTiON. — A  Company  incorporated  for  the 
purpose  of  improving  the  navigation  of  the  Grand 
RlTer,  is  bound  to  exercise  its  powers  reasonably, 
so  as  to  avoid  doing  any  unnecessary  injury  to 
neighbouring  proprietors. 

The  Court  will  relucUntly  interfere  with  the 
Company's  discretion  where  amongst  engineers 
there  may  be  a  difference  of  opinion  ;  but  as  it 
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appeared  in  this  case  that  the  damnge  complain- 
ed of  by  the  pUiintiff  might  be  avoided  by  certain 
alterations  of  the  Company's  works,  suggested 
by  nn  eminent  engineer  to  whom  the  matter  was 
referred  bj  the  Court,  and  it  being  stated  on  be- 
half of  the  Comp  iny  that  these  alterations  would 
have  been  made  by  the  Company  if  suggested 
before  suit ;  the  Court  decreed  the  making 
thereof  agreeably  to  the  engineer's  report. — 
Moore  v.  The  Chand  River  Navigation  Company ^ 
13  Chan.  Rep.  560. 


Liability  of  IN^*KKSPEB.— Where  a  traTsUer 
entered  a  tavern  and  placed  his  Tjilise  withio^the 
bar,  after  asking  leave  of  the  landlord  (defend- 
ant), to  place  it  there,  and  went  away  without 
returning  to  lodge  in  the  house,  and,  on  his  re- 
turn, next  day,  the  valise  wrh  DiisKiirg,  without 
any  bad  faith  on  the  part  of  the  defendant  or 
his  servants : — 

Ileld^  that  no  action  biy  agMin^t  the  landlord 
for  the  loss,  and  that  the  delivery  was  a  dlpot 
voloniaire. — Holmes  v.  Moore^  L  C.  Rep.  143. 
(30th  March,  1807.) 


Construction  of  Dekd— BouNDAaiKs. — In  an 
action  en  homage  to  ascertain  the  boundary  Hue 
between  the  contiguous  properties  of  the  plaia- 
tilf  and  defendant,  which  property,  formerly  one 
lot,  and  described  as  containing  between  140  or 
160  acres,  was  afterwards  sold  in  two  lot;? :  the 
plaintiff's,  the  eastern  portion,  being  described 
in  the  deeds  as  containing  **  90  acres,  more  or 
less :"  the  defendant's,  the  western  portion, 
<*  about  fifty  acres,"  but  the  descriptions  in  the 
deeds  not  agreeing  as  to  the  way  the  Hoe  of 
boundary  was  to  run. 

Held^  on  appeal  from  the  Courts  of  Lower  Cana- 
da: 1.  That  those  Courts  were  wrong  in  their 
construction  of  the  deeds  and  evidence  as  to  the 
boun-daries,  the  rule  being  that,  if  in  a  deed  con- 
voying land  the  description  of  the  land  intended 
to  be  conveyed  is  couched  in  such  ambiguous 
terms  that  it  is  very  doubtful  what  were- intended 
to  be  the  boundaries  of  the  laud,  and  the  lan- 
gaage  of  the  description  equally  admits  of  two 
different  constructions,  the  one  making  the 
quantity  conveyed  agree  with  the  quantity  men- 
tioned in  the  deed,  vnd  the  other  making  the 
quantity  altogether  different  the  former  construc- 
tion must  prevail. 

2.  That  the  case  differed  from  a  conveyance  of 
a  certain  ascertained  piece  of  land  accurately 
described  by  its  boundaries  on  all  sides,  with  a 
statement  that  it  contained  so  many  acres,  *'  or 
thereabouts,"  when,  if  the  quantity  was  inaccu- 


rately stated,  it  did  not  affect  the  transaction.— 
Herrick  v.  Sixf^,  L.  C.  Rep.  146.  (Privy  Coun- 
cil, March  8,  1867.) 


MAGISTBATES,  MUNICIPAL, 
INSOLVENCY,  &  SCHOOL  LAW 


NOTES  OF  NEW  DECISIONS  AND  LEADING 

C.\SES. 

Insolvent  Act— -Dischabob  oj  Insolvbkt— 
Fbaud. — Where  a  person  in  business  finds  hiin- 
solf  unable  to  pay  twenty  shillings  in  the  pound, 
it  may  or  may  not  be  his  duty  to  dibcontlnne  Lla 
trade,  according  to  circumstances ;  continuing 
his  business  may  be  a  fraud,  but  is  not  neoM- 
sarily  so. 

A  tracer,  after  discovering  that  his  affairs  were 
not  in  a  position  to  pay  twenty  shillings  in  the 
pound,  continued  his  business,  in  the  hope,  vhich 
was  not  shewn  to  have  been  absurd  or  unreason- 
able to  pay  all  his  debts  in  full  and  meet  all  hia 
engagements  ;  and  in  the  course  of  the  business 
80  continued  contracted  some  new  debts  ;  but  be 
wjis  unsuccessful,  and  after  a  time  found  it  neces- 
sary to  make  an  assignment  uuder  tb^  losolTeot 
Act: 

iZc/rf,  that  he  was  not  thereby  dlsentidiid  to 
his  discharge. 

On  an  applicatix)n  for  an  order  of  discharge, 
the  insolvent  is  entitled  to  read  his  examinttion, 
though  taken  at  the  instance  cf  a  friendly  credi- 
tor ;  and  the  only  question  is  as  the  weight  to  be 
attached  to  it.—JRe  Rohtri  Holt  and  John  Gray, 
13  Chan.  Rep.  560. 

Assessment— County  Rate  — Where  a  bill  to 
restrain  proceedings  for  collecting  the  township 
assessment  of  the  year,  on  the  ground  of  objec- 
tions of  form  nnd  because  of  an  overcharged 
assessment  of  small  amount,  was  filed  after  ii 
was  too  late  to  apply  at  law  to  quaah  the  by-law 
complained  of,  the  Conrt,  under  the  circum- 
stances, affirmed  en  re-hearing  a  decree  dismis- 
sing the  bill  with  costs. 

Quaere^  whether  the  township  council  is  at 
HbeTty  to  provide  for  nbatements  and  losses  which 
may  occur  in  the  collection  of  the  oounty  rate  in 
respect  of  personal  property. — Grier  v.  5i.  l'« 
cent,  18  Chan.  Hep.  660. 
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UPPER  CANADA  REPORTS. 


QUEEN'S  BENCH. 

Mcfy^t^d  by  C.  Ro8Ixbo:».  E*i  ,  Q.  C,  Eepoiler  to  tht  Omrt.) 

Ih    rh   Scorr  and   Thb  Cobporation   of  the 
Township  of  Habvit. 

Bjf'Zaw  ^  United  Tawntkipt^SqutraHoih^AppUcatian  io 
quash  —Practice— Sunep. 

A  )»y-»*^  WM  pMwd  by  the  united  towntbipii  of  Smith  and 
HarTej  to  leTj  a  certain  ram  on  landf  In  Harrer  to  da- 
fray  tlM  expenw  of  a  re^nrrer  of  that  town«hIp.  th« 
onion  kaving  been  diMolved.  Bdd,  that  an  applieation 
to  quaah  was  properly  made  by  a  role  railing  on  the  eor- 
poradon  ©f  Ehurey,  npon  a  curtlflad  war  obtained  from 
tlte  clerk  of  Smith,  the  senior  township.' 

The  certrteate  was  nnder  the  coiporate  leal  of  Smith,  bat 
there  «m  no  teal  to  tha  copy  of  hy^lmw.  nor  anything  hot 
the  certlfleate  to  ihew  that  it  had  been  sealed.  BeUU 
•nfflclMit.  ^ 

Tb«  by-Uw  directed  the  money  to  beleried  "on  all  hiodi 
Mtentml,  leaMd,  aold,  agreed  to  be  sold,  and  located  as 
rr«e  «»»*•"  to  the  township  of  HarTej.  Held  bad,  fol- 
lowing  Scott  and  The  Corporation  of  Peterborough.  25  U. 

IT    H    A/A  "    ' 


[Q.B.,T.T.,1666.] 
In  Hilary  term  JRobert  A  Uarrison  obtained 
a  rule  to  qaash  a  by-law  of  the  corporation  of 
the  united  townships  of  Smith  and  Harvey,  en- 
titled "A  by-law  to  assess,  levy  and  collect 
£635  6s.  8d.  on  all  lands  liable  to  UxaUon  in 
the  township  of  Harvey,  to  defray  the  expenses 
incurred  in  the  re-survey  of  the  same,"  on  vari- 
ous grounds,  of  which  it  is  only  necessary  to 
notice  the  8rd,  6th  and  6th.  The  third  was  that 
a  direction  to  levy  on  all  lands  patented,  leased, 
sold,  agreed  to  be  sold,  and  located  as  free 
grants  within  the  township  of  Harvey,  and  not 
from  the  resident  landholders,  as  mentioned  in 
sec.  6.  ch.  93,  Consol  Stat.  U.  C,  and  seo.  68, 
ch.  77,  Consol.  Stat.  C,  or  the  proprietors,  as 
mentioned  in  seo.  9  of  the  first  mentioned  statute, 
and  see.  61  ef  the  last  mentioned  statute,  or  both, 
is  illegal. 

The  fifth  and  sixth  objections  were :  6.  That 
it  is  not  shewn  on  the  face  of  the  by-law  that 
sttcb  a  survey  as  the  statute  contemplates  had 
been  previously  made  as  the  statute  directs ; 
and,  sixth,  that  the  survey  referred  to  in  the 
by-law  was  not  such  a  survey  as  the  statute  con- 
templates. 

The  by-law  enacted  "  that  the  sum  of  three 
pence  and  forty-seven  hundredths  of  a  penny 
shall  be  assessed,  levied  and  collected  on  all 
lands  patented,  leased,  iold,  agreed  to  be  sold, 
and  located  as  free  grants,  within  the  said  town- 
ship of  Harvey,  over  and  above,  and  in  addition 
to  all  other  sums  levied  on  said  lands,  to  defray 
the  expenses  incurred  in  the  re-suryey  of  the 

SMIDe."  * 

This  by-law  was  proved  to  have  been  reoeiyed 
from  and  certified  by  the  township  clerk  of  the 
township  of  Smith,  being  the  senior  of  the  two 
townships,  which  had  formerly  been  united,  and 
biid  separated  since  the  passing  of  the  by-law. 
The  affidavits  were  styled,  *«ln  the  matter  of 
wtiitam  Adam  Scott  and  the  township  of  Har- 
vey." The  rule  called  npon  the  township  of 
Harrey  alone;  but  it  had  been  served  upon  the 
clerk  of  each  township.  The  clerk's  certificate 
attached  to  the  by-law  was  as  follows: 

"I  hereby  certify  that  the  above  is  a  true 
copy  of  a  by-law  passed  by  the  Municipal  Coun- 


cil of  the  united  townships  of  Smith  and  Harvey, 
on  tb«  28ih  day  of  August,  one  thousand  eight 
hundred  and  sixty-four. 

CURISTOPUEB    BUBTON. 

Totcnnhip  Clerk V 
[Seal  of  the  township  ] 

There  was  no  other  evidence  of  any  seal  at- 
tached to  th^  by-law. 

In  this  term,  Kerr  shewed  cause,  objecting  to 
the  style  of  the  rule  and  affidavits;  that  the  by- 
law was  not  under  the  seal  of  the  township  of 
Harvey,  but  of  Smith;  that  there  was  no  evi- 
dence that  it  was  sealed.  He  cited  Buchart  and 
the  Municipality  of  Brant  and  Carrick,  6  C.  P. 
130;  Fletcher  and  the  Municipality  of  Euphrasia, 
18  U.  C.  R,  129;  Fisher  y.  The  Municipality  of 
Vauyhan,  10  U.  C.  R.  492;  Hodgson  and  the 
Municipal  Council  of  York  and  Peel,  13  U.  C.  R. 
268;  Oibton  and  the  Corporation  of  Uuron  and 
Bruce,  20  U.  C.  R.  121. 

Harrison  supported  his  rule,  citing  Oonsol. 
Stat.  U.  C,  ch.  64,  sees.  28,  29,  64.  69,  68 ; 
Baker  y.  The  Munie^al  Council  of  l^aris,  10  U. 
C.  R.  623. 

Hagabtt,  J.,  delivered  the  judgment  of  the 
eourt. 

As  to  the  preliminary  objections,  when  the 
by-law  was  passed  Smith  and  Harvey  were  united 
townships.  Smith  being  the  senior.  This  was 
on  the  28th  of  August,  1866;  the  application  to 
quash  was  made  last  February.  The  appli- 
cant's affidavit  states  that  the  union  was  dis- 
solved prior  to  his  application,  and  he  received 
the  copy  ttotn  the  olerk  of  Smith,  as  he  swears. 
The  copy  is  certified  as  being  a  true  copy  of  a 
by-law  of  the  council  of  the  united  townships, 
signed  by  the  township  clerk,  and  a  seal  marked 
with  the  words  "Municipal  Council  of  Smith," 
is  attached. 

No  special  provision  for  this  particular  case 
is  made  in  the  statute.  We  think  the  relator 
oould  not  have  taken  any  other  course  than  he 
did,  obtaining  the  copy  from  the  clerk  of  the 
senior  township,  there  being  no  other  officer  to 
whom  he  could  apply,  and  no  means  apparently 
of  getting  it  certified  by  the  clerk  or  under  the 
seal  of  the  township  of  Harvey.  Section  195 
(providing  for  the  application  to  quash),  need 
not  be  so  very  narrowly  construed  as  Mr.  Kerr 
contends.  If  he  be  right,  there  would  be  no 
means  of  impeaching  a  by-law  of  a  junior  town- 
ship separated,  as  Harrey  was,  after  the  passing 
of  the  by-law. 

As  to  the  township  of  Smith  being  called  on 
to  answer  the  rule,  it  may  be  answered  that  no 
direct  interest  appears  in  that  township.  The 
oonnty  by-law  directs  that  the  united  council  of 
Smith  and  Harvey  shall  leyy  the  required  rate 
from  Harvey,  and  the  operation  of  the  by-law 
of  that  body  accordingly  is  confined  to  Harvey. 

Section  69  directs  that  the  by-laws  of  the 
union  shall  continue  in  force  in  the  several  town- 
ships until  altered  or  repealed  by  the  respective 
councils.  No  affidavits  are  filed  by  the  defen- 
dants to  shew  that  it  has  been  repealed,  or  to 
support  any  objeetion  of  alleged  delay  in  the 
application  to  qaash. 

We  think  the  case  of  Baker  t.  7%e  Municipal 
Counca  of  Paris,  10  U.  C.  R.  628  is  an  authority 
for  holding  that  the  by-law  is  sufficiently  authen- 
tieated  by  the  corporate  seal.    The  clerk's  certi- 
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fieate  doea  not  meodoa  the  aeal,  bat  it  it  plooed, 
^  io  the  ease  cited,  opposite  the  olerk'0  etgna- 
tare. 

On  the  merits,  it  is  Bufficient  for  as  to  refer 
to  the  case  decided  last  term,  In  re  Scott  and 
the  Corporation  of  Peterborough^  qaashing  the 
ooanty  by-law  directing  Smith  and  Harrey  to 
levy  these  rates  25  U.  0.  R.  463. 

The  Btatates  there  and  on  this  application  re- 
ferred to,  direct  the  assessment  and  levy  to  be 
made  on  a  certain  class  of  indlTiduala,  viz.,  the 
proprietors  of  the  lands  in  each  concession  or 
part  of  a  concession  interested.  The  by-law 
before  us  directs  the  rate  to  be  assessed  and  col- 
lected, not  on  or  from  individuals,  but  *'on  all 
lands  patented,  leased,  sold,  agreed  to  be  sold, 
and  located  as  free  grants,  within  said  township 
of  Harvey."  We  think  this  wide  departure  from 
the  statute  eannot  be  allowed. 

As  to  the  objections  to  the  re>sarvey  of  the 
whole  township,  instead  of  each  concession  or 
part  of  a  concession,  we  think  the  argument 
against  the  legality  of  such  a -coarse  is  of  great 
weight,  and  probably  might  be  fatal  to  the  by- 
law if  it  stood  alone. 

We  found  our  judgment  on  the  other  point  and 
the  decided  cases,  leaving  it  still  open  for  argu- 
ment should  the  point  again  arise. 

Rule  abiolute. 


In  THB  MATT«E  OfT   SOOTT  AND  THl  CORPORATIOH 
Of  TMB  COUHTT   OF  PBTIBBOaoUOH. 

C.  4  U^  C.  ch.  93— fMurocy  qf  Townthip. 

The  Ooupty  Coniieil*  under  Oonaol.  Stat,  U.  a,  ch.  fta,  aee. 
d,  having  eouMd  the  re-sarrev  of  aa  entire  towoAhip,  and 
directed  a  certain  cum  to  be  leTled  for  the  expentee,  hy  a 
bv-lflw  which  had  been  qnaehed,  bj  a  enbeequent  li^-lew 
directed  the  eoUectton  of  a  farther  earn  for  the  parpose, 
to  be  levied  on  the  proprietors  of  land  in  the  township  in 
proportion  to  the  quantltj  of  land  held  bj  them  respec- 
tively  In  each  township.  This  by-law  was  qnaehed,  on 
the  gronnda,  1.  That  the  ■tatute  does  not  antboria*  the 
reaurvey  of  a  whole  township.  2.  That  It  direeta  the 
expense  of  each  concession  to  be  borne  by  the  proprietors 
of  land  there. 

[Q.  B.,  T.  T.,  1864]  . 

Robert  A.  Harruon,  in  Trinity  term  last,  ob^ 
tained  a  rule  niti  to  quash  by-law  No.  281  of  the 
county  of  Peterborough,  pissed  on  the  28ih 
June,  1866,  entitled  **A  by-law  to  provide  for 
the  raising  of  a  sum  of  money  in  connection  with 
the  re-survey  of  the  township  of  Harvey  "-^on 
these  grounds : 

1.  That  the  same  is  a  oontinuation  of  Jtnd 
dependent  on  a  portion  of  by-law  No.  262  of  the 
said  corporation,  which  has  been  quashed.  2. 
That  the  corporation  had  no  power  to  pass  two 
concurrent  by-laws  to  defray  the  expenses  of 
the  re-survey  of  the  township  of  Harvey,  nor  to 
pass  either  of  said  by-lawB  for  that  purpose.  8. 
That  the  jurisdiction  or  power,  if  any,  of  said 
corporation  to  levy  or  direct  the  levy  by  the 
township  of  Harvey  of  the  sum  of  $218  is  not 
shewn  on  the  face  of  the  by-law,  nor  that  sach 
a  survey  as  the  statute  oontemplatee  had  previ- 
ously been  made.  4.  That  the  survey  was  not 
in  fact  such  a  survey  as  the  statute  oontem- 
platee. 6.  That  the  said  sum,  if  leviable  at  all 
on  the  proprietors  of  lands  in  said  township, 
should  be  directly  levied  on  them  by  a  by-law 
of  the  county,  and  not  delegated  by  the  county 
to  the  township  corporation.  6.  That  if  leviable 
by  a  general  by-law  of  either  oorporation,  then 
not  only  lands  patented,  but  lands  sold  or  agreed 


to  be  sold  by  the  Grown  should  be  subject  to 
said  levy. 

The  by-law  recited  that  in  addition  to  the  sum 
of  money  mentioned  in  by-law  262,  in  relation 
to  the  expenses  incurred  in  the  re-survey  of  the 
township  of  Harvey,  a  further  sum  of  $216  was 
necessary  to  be  raised  for  the  purpose  of  paying 
the  balance  in  arrear  of  such  expenses :  and  be 
it  enacted,  <&o.,  **  that  the  corporation  of  the 
township  of  Harvey  do  cause  to  be  levied  on  the 
proprietors  of  lands  within  the  said  township  cf 
Harvey,  in  proportion  to  the  quantity  of  land 
h?ld  by  them  respectively  in  the  said  township, 
the  said  sum  of  $218  fur  the  purpose  aforesaid, 
in  the  same  manner  as  any  other  sum  requireJ 
for  any  other  purpose  authorized  by  law,  maj 
be  levied." 

It  was  proved  by  affidavit  that  the  by-law  262 
above  quoted  was  quashed  by  rule  of  this  coari 
a  few  months  ago,  and  the  certified  copy  of  that 
by-law  then  filed  was  re-fiied  by  leave  of  the 
court  on  this  application.  The  clause  of  that 
by-law  which  had  been  quashed  was  as  follovs: 
*'And  be  it  further  enacted,  that  the  manici- 
pality  of  Smith  and  Harvey  be  required,  and 
they  are  hereby  required,  to  levy  and  collect 
from  the  patented  and  leased  lands  of  the  town- 
ship of  Harvey  such  a  rate  as  will  produce  the 
sum  of  $2,541  05  to  reimt>urse  the  expense  of 
the  re-survey  of  the  said  township  of  Harvey.'* 

During  this  terni,  C.  8.  Patterson  shewed 
cause,  citing  Fither  v.  Municipal  CouneU  tj 
Vauffhan,  10  U.  C.  R.  402. 

Robert  A,  Harriton  supported  the  rule,  aod 
cited  Moore  v.  Hynet,  22  U.  C.  R.  107;  Scott 
and  the  Corporation  of  Peterborough^  25  U.  G. 
C.  453. 

Haqartt,  J.-*After  a  full  consideration  of 
the  statutes  we  have. arrived  at  the  oonolasioo 
that  such  a  re-survey  of  an  entire  township  as 
appears  to  have  taken  place  here  does  not  fall 
within  the  powers  given  by  the  legislature. 

Section  6  of  the  Upper  Canada  Survey  Act, 
ch.  93,  says:  **  Whereas  in  several  of  the  town- 
ships in  Upper  Canada  some  of  the  concession 
lines,  or  parts  of  the  concession  lines,  were  not 
run  in  the  original  survey  performed  under  com- 
petent authority,  and  the  surveys  of  some  con- 
cession lines  or  parts  of  concession  lines  have 
been  obliterated,  and  owing  to  the  want  of  sach 
lines  the  inhabitants  of  such  concessions  are 
subject  to  serious  inconvenience ;  therefore  tbo 
county  council  of  the  county  in  which  any  town- 
ship in  Upper  Canada  is  situate,  may,  on  appli- 
cation of  one-half  of  the  resident  land-holders  ia 
any  concession,  (or  may  without  such  applica- 
tion) make  application  to  the  Qovemor  reqaest- 
ing  him  to  cause  any  such  line  to  be  surveyed 
and  marked,  ♦  *  at  the  cott  of  the  proprieton 
of  the  lands  in  each  concession  or  part  of  a  eoncfi- 
sion  interested." 

Section  7  directs  that  "  the  lines  shall  be  so 
drawn  as  to  leave  each  of  the  adjacent  conces- 
sions of  a  depth  proportionate  to  that  intended 
in  the  original  survey." 

Section  9.  **  The  council  shall  cause  to  be  laid 
before  them  an  estimate  of  the  sum  requisite  to 
defray  the  expenses  to  be  incurred,  in  order 
that  the  same  may  be  levied  on  the  said  proprie- 
tors, in  proportion  to  the  quantity  of  land  held 
by  them  respectively  in  such  eoneession  or  part 
of  a  oonoes8ioo,n   the  same  manner  as  any  ittm 
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rpqnired  for  any  other  pvrpose  anthorited  by 
law  may  be  levied." 

In  framing  these  Beotions  it  would  oertaioly 
seem  that  no  geoeral  survey  of  an  entire  town- 
abip  was  contemplated  by  the  legislature.  We 
should  ineline  to  give  the  most  liberal  oonstruo- 
tions  to  the  words  used,  so  as  to  meet  the  possi- 
ble ease  of  an  obliteration  of  all  the  oonceseion 
lines  in  a  township.  But  the  difficulty  at  once 
arises,  that  in  the  re-surreyiog  of  the  whole 
township,  as  here,  the  cost  of  the  whole  in  one 
sum  is  required  from  the  land-holders  in  pro- 
portion to  the  quantity  of  land  in  the  township 
respectively  held  by  them,  whereas  the  statute 
throws  the  burden  of  the  survey  of  each  oonoes* 
sion  or  part  of  a  concession  on  them  in  propor- 
tion to  the  quantity  of  land  held  by  them  respec- 
tively in  each  concession  or  parts  of  a  oonoesslon. 
The  county  council  can  have  no  right  to  place 
the  burden  otherwise  than  as  the  statute  seems 
to  direct. 

£ach  concession  should  bear  the  cost  of  its 
re-survej.  This  by-law  throws  it  on  the  town- 
ship freoerally.  If  in  concession  No.  1  there 
were  fifty  laod-holders  each  owning  100  acres, 
the  cct  of  its  survey  could  be  easily  apportioned 
amoDg!tt  them.  If  concession  No  4  hnd  only 
thirty  liind-holders.  the  snme  process  could  be 
applied.  rrnctioHlly  it  might  be  much  more 
costly  to  run  the  linea  of  on«  than  of  the  other, 
from  the  extent  of  the  obliteration. 

But  if  the  aggregate  cost  of  both  surveys  be 
directed  to  be  levied  of  all  the  land-holders  in 
the  two  concessions  according  to  the  quantity  of 
land  held  by  each  of  them,  the  burden  would  not 
be  borne  as  the  law  directs.  A  man  owning  100 
acres  in  eoncession  1  might  own  500  in  conces- 
sion 4.  The  illostration  oao  easily  be  extended 
to  the  case  of  a  re-snrtey  of  the  township. 

Section  7  also  seems  to  point  to  a  survey  of  a 
concession  only,  by  providing  for  leaving  each 
adjacent  concession  of  a  depth  proportionable  to 
that  intended  in  the  original  survey.  If  in  one 
concession  or  part  of  a  concession,  i^ere  the 
line  had  become  obliterated  wholly  or  in  part, 
there  was  found  a  deficiency  of  land  in  depth, 
the  adjacent  concession  whose  line  was  still 
cmceable  must  not  suffer  diminution.  In  the 
re-survey  of  a  whole  township  this  provision 
would  seem  not  very  applicable. 

We  regret  any  difficulty  that  may  be  cansed 
bj  the  repeated  judgments  of  this  court  as  to 
these  surveys.  We  have  no  alternative  but  to 
see  that  the  statutes  are  observed. 

We  think  the  bj-law  mnet  be  quashed  with 
costs. 

DRATKft,  d.  J. — I  conevr  in  the  decision,  upon 
the  broad  ground  that  the  powers  to  tax  confided 
to  the  councils  of  municipalities  can  only  be  ex- 
ercised in  the  manner  specified  by  the  act,  and 
that  where  the  legislature  have  seen  fit  to  direct 
that  the  expense  of  a  re-snrvey  of  each  conces- 
sion shall  be  borne  by  the  owners  of  land  in  that 
concession,  though  every  concession  in  that  town- 
ship has  been  re-surveyed,  the  expense  of  each 
belongs  to  the  land-holders  of  each,  and  the 
whole  is  not  to  be  levied  on  all  the  proprietors 
of  the  township. 

MoBBZSOir,  J,,  concurred. 

RuU  ahtoluti. 


ThI  GOEPO&ATIOII  OV  TBI  COVRTT  OV  PRTKR- 
BOBOVOK  ▼.  TBI  COSPOEATIOK  OF  TUll   ToWS- 

SHIP  or  Smit^. 

JU-turvey  qf  lawfuhipi—Ctm»6L  SkU.  XT.  C,  ch.  *3A—Iticht  of 
aei'fm  by  tht  County. 

I>Bel«niti«n,  that  th«  pUlotiflh,  pnrsoant  to  th«  ^tuts 
applied  to  the  Ck>T«rnor  to  have  the  coBcestfion  Un«s  in 
the  dflfendanti'  township  rv^orreyed,  wtalrh  wa»i  ordered 
aeeordiogW,  and  the  ezpenie  paid  by  the  plain tlfTs;  thnt 
the  plalntlOii  thereapon  direeted  the  df^fWndauta  to  levj 
and  oolleGt  the  monej  ao  paid,  but  although  lYufj  did 
levjr  part  tbej  refaaed  to  paj  tbe  same  to  the  plaiutlOs. 
ftoa,  that  the  onlj  direction  was  by  the  plalntiffa'  by-law, 
whkdi  belbre  anit  was  qoaebed. 

Brid,  en  demurrer,  tliat  iha  deolaration  wai  bad  Ibr  not 
shewing  a  bylaw,  aa  the  plaintlffi  could  proceed  only  in 
that  way ;  and  'hat  the  plea  waa  g*  od. 

Qwtre^  whether  the  aooey  ean  be  levied  befiwe  the  surrey 
kaa  been  actually  made. 

[Q.  a,  T.  T.,  18Cfl.] 

Declaration^ For  that  the  plaintiffs,  under  the 
provisions  of  tbe  statute  in  that  behalf,  made 
application  to  the  Governor,  requesting  bim  to 
oause  the  concession  lines  in  tbe  township  of 
Harvey,  then  united  with  the  said  township  of 
Smith,  and  being  the  junior  township  of  such 
union,  to  be  re-surveyed  under  tbe  direction  and 
order  of  the  CommisMoner  of  Crown  Lands,  iu 
tbe  manner  prescribed  by  the  act  re^'pectin^  tlie 
survey  of  land  in  Upper  Canada,  and  the  Gover- 
nor in  council  ordered  the  same  to  be  done  ac- 
cordingly, and  the  Commissioner  of  Crown  Lands 
certified  that  the  sum  of  $2541  05  was  payiibie, 
and  ordered  the  same  to  be  paid  by  the  county 
treasurer  of  the  said  county  of  Peierborou|tU  to 
the  persons  jemployed  in  the  said  service's,  and 
the  same  was  paid  sccordingly  by  the  said  trea- 
surer. And  the  plaintiffs  thereupon  directed 
the  corporation  of  the  then  united  townships  of 
Smith  and  Harvey  to  levy  and  collect  tbe  said 
sum  so  paid  by  them  as  afore^id,  and  it  became 
and  was  the  duty  of  the  said  corporation  of  tbe 
then  united  townships  of  Smith  and  Barvey  to 
levy  the  same  as  by  law  directed,  and  to  p^^y 
the  same  to  the  plaintiffs.  And  afterwards  tbe 
said  township  of  Harvey  was  separated  from  the 
said  township  of  Smith  in  the  manner  and  form 
presoribed  by  law.  And  all  conditions  were  ful-^ 
filled,  and  all  things  happened,  and  all  times' 
elapsed  necessary  to  entitle  the  plaintiffs  to 
maintain  this  action.  And  although  tbe  defen- 
dants did  levy  and  collect  a  large  portion  of  the 
said  sum  of  money,  yet  they  neglect  and  refuie 
to  pay  the  same,  or  any  part  thereof,  to  the 
plaintiffs.  And  the  plaintiffs  say  that  the  said 
united  townships  of  Smith  and  Harvey  have  not, 
nor  have  said  defendants,  levied  and  paid  the 
Bidd  money,  as  it  became  and  was  their  duty, 
and  M  by  law  they  were  required  to  do. 

The  defendants  were  allowed  to  demur  and 
plead  to  this  declaration,  aa  follows : 

Demitrrer,  on  the  grounds: — 1.  That  the  said 
flreioonnt  does  not  shew  any  facts  from  which  a 
duty  would  arise  as  against  the  defendants  to 
levy,  ooUect,  or  to  pay  over  to  the  plaintiffs  the 
money  therein  olaimed,  or  any  part  thereof  2. 
That  the  doty,  if  any,  was  upon  the  corporation 
of  the  united  townehipe  of  Smith  and  Harvey, 
and  not  the  defendants.  8.  That  the  said  oount 
does  not  shew  how  the  defendants  were  directed 
to  levy  and  collect  the  said  moneys  from  the 
persons  liable  by  law  to  pay  the  same  for  the 
purposes  in  the  first  count  mentioned.  4.  That 
it  is  not  alleged  that  the  said  defendants  or  the 
said  united  townships  were  directed  to  levy,  or 
did  levy,  said  moneys  from  the  reeideot  land- 
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holders  and  proprietors  in  sftid  townships,  or 
either  of  them.  5.  That  it  is  not  alleged  or 
Rhewn,  that  any  by-law  was  passed  by  the  plain- 
tiffs directing  the  levy  or  collection  of  said 
moneys  according  to  law. 

PUa. — That  the  alleged  direction  to  the  aaid 
corporations  of  the  townships  of  Smith  and 
Uaryey,  to  loTy  and  collect  the  moneys  in  said 
coant  mentioned,  was  contained  in  a  certain  by- 
law of  the  plaintiffs  (the  corporation  of  the 
county  of  Peterborough),  passed  on  the  24th  of 
Jdne,  1865,  and  not  otherwise,  and  that  so  much 
of  the  said  by-law  as  directed  the  said  levy  and 
collection  was  afterwards,  and  before  the  com- 
mencement of  this  sait,  by  the -judgment  of  the 
Court  of  Queen's  Bench  at  Toronto,  having 
jurisdiction  in  the  premises,  in  due  course  of 
liiw  ordered  to  be  quashed  and  set  aside  as  ille- 
gal, which  said  judgment  or  order  is  still  in  full 
force,  and  is  no  way  annulled  or  racated. 

The  plaintiffs  demurred  to  this  plea,  on  the 
grounds  that  the  said  direction  of  the  plaintiffs 
to  the  corporation  of  the  townships  of  Smith  and 
Harvey  was  not  by  law  required  to  be  given  by 
by-law,  and  therefore  the  allegation  that  the 
said  by-law  was  quashed  forms  no  answer  to 
the  said  count;  that  the  levy  and  collection  of 
the  Buid  moneys  can  only  legally  be  made  under 
a  by-law  of  the  defendants,  and  not  under  a  by* 
law  of  the  plaintiffs. 

Hector  Cameron,  for  the  plaintiffs,  cited  Roach 
V.  Municipal  Council  of  Hamilton,  8  U.  C.  R. 
229. 

Robert  A.  HarrUon*  contra,  cited  Mellith  v. 
Town  Council  of  Brantford,  2  C.  P.  35. 

Haqabtt,  J.,  deKvered  the  judgment  of  the 
court. 

It  is  not  tKsy  to  see  with  much  certainty  how 
the  legislature  contemplated  the  collection  of  the 
cost  of  a  survey  of  this  description.  Section  9 
of  the  Upper  Canada  Survey  Act,  ch.  93,  directs 
that  the  county  council  shall  cause  to  be  laid 
before  them  an  estimate  of  the  sum  requisite  to 
defray  the  expenses  of  survey,  &o.,  *'  in  order 
that  the  same  may  be  levied  on  the  said  proprie- 
tors, in  proportion  to  the  quantity  of  land  held 
by  them  respectively  in  such  concession  or  part 
of  a  concession,  in  the  same  manner  as  any  som 
required  for  any  other  purposes  authorized  by 
iaw  may  be  levied." 

Section  76  of  the  Assessment  Act  (Consol. 
Stat.  U.  C,  ch.  56)  declares,  **  \Then  a  sum  it 
to  be  levied  for  county  purposes,  or  by  the  county 
for  the  purpose*  of  a  particular  locality ,  the  coun- 
cil of  the  county  shall  ascertain,  and  by  by-law 
direct,  what  portions  of  such  sum  shall  be  levied 
in  each  township,  town  or  village,  in  such  coun- 
ty or  locality  \**  and  section  76  directs  the  county 
clerk  to  certify  yearly  to  the  township  clerk 
**the  yearly  amount  which  has  been  so  directed 
to  be  levied  therein  for  the  then  current  year, 
for  county  purposes,  or  for  the  purposos  of  any 
such  locality,"  and  the  township  clerk  shall  cal- 
culate and  insert  the  same  in  the  collectors'  roll 
fur  tbnt  yenr.  Section  187  of  the  Municipal 
Act  (Uonsol.  Stat.  U.  C,  ch.  61),  says  '-The 
power.'H  of  the  council  shiill  he  exercised  by  by- 
jtiw  when  not  otherwise  authorized  or  provided 
for," 

The  nearest  approach  to  the  case  before  us 
would  be  iu  the  words,  to  be  levied  by  the  county 


for  the  purposea  of  a  particular  locality.    Tlii 
must  be  done  by  by-law. 

The  plaintiffs'  declaration  is  therefore  met  by 
the  plea,  that  the  direction  by  them  to  levy  th« 
amount  was  by  by-law  and  not  otherwise,  aod 
that  the  said  by-law  was  quashed  before  the 
bringing  of  this  suit. 

The  plea  seems  to  us  to  be  a  good  bir.  Eren 
if  the  plaintiffs  could  require  the  amount  to  b« 
levied  otherwise  than  by  by-law,'  still  the  pit-* 
avers,  and  it  is  admitted  by  the  demurrer,  (bit 
the  only  requirement  or  direction  to  levy  wi»?  ia 
fict  by  the  quashed  by-law,  »nd  not  orherwijfe: 
so  that  the  groundwork  fur  the  ulieg^d  duty  .i 
taken  away. 

As  we  arrived  at  the  oonolusion  that  the  pl&r.- 
tiffs  must  proceed  by  by-law,  whettier  they  cil 
on  the  township  to  make  the  levy  at  attempt  s  > 
to  do  by  their  own  direct  power,  if  any  sucL 
power  exist,  it  does  not  seem  necessary  to  ili}- 
cuss  the  various  points  suggested  by  the  de- 
murrer. 

It  will  always  be  more  advisable  to  disoass  th* 
true  effect  of  the  statutes  whenever  the  pl&ia- 
tiffs  may  pass  any  by-law  to  direct  the  paynect 
or  levying  of  this  money. 

The  court  can  then  examine  the  prop>fl^i 
course  of  proceeding,  and  decide  on  its  validitj. 

Very  great  difficulties  present  themsetves  to 
the  enforcement  of  this  claim,  from  the  loose  sud 
uncertain  language  of  the  statutes. 

This  court  has  decided  this  term  on  ooe  of 
the  objections  taken,  viz  ,  whether  a  surrey  of 
an  entire  township,  and  not  of  a  concesssioa  or 
part  of  a  concession,  is  a  survey  contemplated 
by  the  act,  against  the  validity  of  such  a  pro- 
ceeding. 

There  is  no  statement  whatever  in  the  dechra- 
tion  that  the  survey  has  been  made.  No  objec- 
tion was  urged  by  the  defendants  on  that  groau«i. 
and  the  statute  ia  not  very  olear  as  to  whether 
the  proprietors  of  the  land  can  be  called  oo  or 
not  before  the  work  is  done.  If  it  can  be  de> 
manded  in  advance  (a  matter  on  which  we  give 
n6  opinion),  there  would  be  even  a  stronger  rea- 
son for  all  the  statutable  formalities  of  a  bj-hv 
being  required. 

We  think  the  defendants  are  entitled  to  judg- 
ment. We  hold  the  count  bad  as  not  sbewicg  a 
by-law,  and  also  on  the  ground  that  the  re-wir- 
vey  of  the  whole  township,  and  the  manner  a 
levying  the  expense,  is  illegal.  We  slso  holi 
the  plea  good. 

Judgment  for  defendant*. 

ENQLISH  BEPORTS. 


BwLOH  T  Plwx  Leap  Mivotq  Coxpabt  (Ljxitii>  i 
«.   Bath  18. 

Omirtiel'- Fravd^ BamdUaiim--'MiU'Stoek    Ompany- 
Sharekolder—Liabiikyfar  oaOi. 

To  an  action  for  calls,  a  plea  Bhowlng  that  the  dt-fm^hii' 
was  taduced  to  take  the  sharea  hy  the  fraud  of  thf  pia*~- 
titfd,  and  that  on  diacovering  the  fraad,  and  beforxr  i 
had  receiveed  any  benefit  from  the  shares,  he  prcmi  tJj 
repudiated  the  sharsB,  is  a  good  plea  at  law. 

[Ex.  16  W.  R  HMO 

Declaration  for  calls  due  upon  shares  held  bj 
the  defendant  in  the  plaintiffs  company. 

Plea,  that  the  defendant  was  induced  to  become 
the  holder  of  the  shares  by  the  fraud  of  the  plaio- 
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tiffa ;  ftod  had  never,  after  notice  of  tlie  fraud, 
recognised  any  rights  or  liability  in  him  and  had 
never  received  and  would  not  receive  any  benefit 
whatever  from  the  shares  ;  and  wit*' in  a  reason- 
able time  after  notice  of  the  fraud,  and  before 
be  had  received  any  benefit  for  or  in  respect  of 
the  shares,  he  had  repudiated  and  dieclaimed  the 
ehares,  and  all  title  thereto,  anda1||Iiabi]ity  in  re- 
spect thereof,  and  gave  notice  of  his  repudiation 
and  disclaimer  to  the  plaintiffd. 

Demurrer  and  joinder. 

Morgan  Lloyd^  in  support  of  the  demurrer  — 
The  plea  does  not  ehow  enough  to  constitute  a 
drfence  as  long  ns  the  defendant  continues  a 
shareholder,  and  on  the  register  as  suoh.  This 
plea  does  not  show  thai  he  has  ceased  to  be  a 
shareholder  or  has  camed  bis  name  to  be  removed 
from  the  register:  Deposit  and  General  Life  As- 
auranee  Company  t.  Aytcough^  4  W.  R.  617,  6  E. 
&  B.  761.  And  the  later  CHces  in  equity  clearly 
showed  that  under  sucb  oiroumstances  as  the 
record  discloses  the  person  whose  name  is  on  the 
register  is  liable  to  cojitrihute  as  a  sh&reholdcr : 
Durante E  eate,  7  W.  R.  70.  26  Heav.  268 ;  Cen- 
tral Railway  Company  of  Venfzuela  Kiseh^  16  W. 
R.  821  ;  2  L.  R.  H.  L.  V»9;  Oakee  and  Peekt  eaee, 
15  W.  R.  897,  8  L.  B.  Eq.  570. 

R.  B.  Turner^  contra — The  sole  question  is 
whether  this  is  a  good  plea  at  law  as  between 
these  parties.  We  have  nothing  to  do  with  any 
supposed  equitable  rights  of  creditors,  or  with 
what  might  happen  In  case  of  the  winding  up  of 
the  company.  The  plea  shows  that  tbe  contract 
sued  upon  was  voidable  for  fraud,  and  that  tho 
defendant  avoided  it.  The  case  of  the  Deposit 
and  General  Life  Asturanee  Company  v.  Ayteough 
is  really  in  my  favour.  The  plea  in  that  case 
was  held  bad  on  the  precise  ground  that  it  want- 
ed the  allegations  which  this  plea  contains. 

If,  Lloyd  replied.     Cur.  adv,  vulL 

Bramwkll,  B.,  now  delivered  the  judgment 
of  the  Court  *  The  qiie«(ii(m  in  this  case, 
as  Mr.  Turner  in  hi;*  excollcnt  argument  said, 
arises  in  a  common  law  action"  in  a  Common 
law  Court,  and  \**  to  be  decided  on  common  law 
consideration  The  pliuutiffs  case  is  founded  on 
contract.  There  is  no  duty  on  the  defendant 
except  what  he  has  undertaken,  and  whether  he 
is  an  original  allottee  or  whether  he  is  a  trans- 
feree who  has  been  accepted  by  the  plaintiffs  as 
a  sharehol  ier,  the  case  is  the  same.  If  the  de- 
fendants liable,  it  is  because  he  has  undertaken 
the  duties  of  a  shareholder  in  consideration  of 
the  plaintiffs  giving  him  the  benefit  of  one.  Now 
it  is  a  rule  that  a  contract  is  voidable  at  the  op- 
tion of  the  person  who  has  entered  into  it,  if  he 
has  entered  into  it  through  tho  fraud  of  the  other 
party,  and  has  repudiated  it  on  the  discovery  of 
the  fraud.  This  includes  giving  up  all  benefit 
from  it,  and  restoring  the  other  party  to  the 
same  condition  as  before  as  far  as  possible.  Now 
the  plea  alleges  all  these  facts,  fraud,  prompt 
repudiation,  and  restitution,  as  far  as  possible. 
It  most  be  good  therefore  at  common  law,  and 
so  we  hold.  Cases  in  equity  under  the  winding- 
up  Acts  have  been  cited  on  them ;  we  express  no 
opinion  save  that  they  do  not  govern  this  case. 
It  may  be  this  defendant  is  liable   under  the 

^  KtUy,  C.B.,  Martin,  Biamwell,  and  Channel,  B.B. 


winding-up  Acts,  or  that  he  can  otherwise  in 
equity  be  made  liable  to  creditors.  No  quention 
of  that  sort  arises  here ;  there  is  no  replication, 
legal  or  equitable,  that  the  plaintiffs  are  living 
ns  trustees  for  creditors  or  anyone  else.  There 
maybe  no  creditors,  and  the  action  may  be  brought 
(  we  are  far  from  sayiug  it  is  )  merely  to  indem- 
nify those  who  have  committed  tlie  fraud  the  de- 
fendant alleges.  But  wii  cannot  help  observiog 
that  creditors  trust  those  who  are  liable  as  Khare- 
bolders,  those  against  whom  the  company  is  en- 
titled to  enforce  the  doty  of  shareholders.  Uthe 
defendant  had  got  on  the  register  through  forgery 
of  bis  name  he  would  net  be  liuble,  though  as  much 
trusted  by  creditors  m*  now  ;  ate  per  Turner,  L. 
J..  Sfiip'8  case,  13  W.  R  695).  2  D.  J.  &  S.  544. 
But  with  this  we  have  nothing  to  do;  we  have 
to  decide  a  common  Uw  question.  The  ourhorl- 
ties  atcommonlaw  are  in  the  defendant's  favour, 
and  the  ruling  of  Willcs.  J.,  at  Guildford,  iu  The 
Glamorgan  Iron  Company  v.  Irvine^  at  the  Surrey 
Summer  Assizes,  1866,  is  in  point.  Our  ju-g- 
ment  is  for  the  defendant. 

Judgment  for  the  defendant. 


GOBHESFOKBElfCE. 

The  Questum  of  Costs  in  the  Division  Courts, 
To  THE  Editors  of  thx  Local  Couets'  Gazette. 

Gbntlbven, — It  is  to  be  regretted  that 
those  persons  who  think  it  theur  daty  to  the 
public  to  criticise  the  Division  Courts  and 
their  ofiScers,  could  not  be  induced  to  confine 
themselves  to  the  candid  statement  of  facts, 
without  the  exaggerations  which,  it  seems  to 
me,  they  uniformly  indulge. 

Your  correspondent  "Communicator"  is 
evidently  a  gentleman  of  some  education  and 
culture — probably  a  lawyer — belonging,  there- 
fore, to  a  class  from  whom  the  public  have  a 
right  to  expect  enlightened  and  comprehensive 
views,  and  fair  and  candid  statements  on  all 
questions  of  public  interest  which  furnish  oc- 
casion for  a  variety  of  opinions.  It  cannot  be 
claimed  that  his  recent  communications  in 
your  journal  in  any  sense  answer  these  ex- 
pectations, but,  on  the  contrary/ like  most  of 
tbe  newspaper  attacks  upon  Division  Court 
Clerks  and  BailiflTs,  they  abound  in  exaggera- 
tions. I  do  not  intend  to  review  these  letters 
at  length,  but  only  to  call  the  attention  of 
your  readers  to  a  single  instance,  as  a  speci- 
men of  the  spirit  and  animus  of  the  whole.  - 

In  your  July  number  he  stated  that  in  the 
Division  Courts  it  was  not  unusual  (L  think 
this  was  the  phrase — tbe  number  is  not  before 
me,)  to  run  up  a  bill  of  costs  for  twenty  dol- 
lars upon  a  suit  for  the  same  amount ;  and  in 
your  last  number  (October)  he  reasserts  this 
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statement  in  a  form  slightly  modified.     "  Mr. 
Agar,"  he  says,  "  questions  the  assertion  that 
a  twenty  dollar  suit  often  causes  $20  costs  in 
these    Courts.     My  experience   in    Division 
Court  matters  leads  me  to  think  that  this  as- 
sertion is  correct^*     He  does  not  tell  us  what 
his  experience  has  been.    Mine  is  as  follows : 
I  have  been  Clerk  of  the  Second  Division 
Court  of  the  County  of  Oxford  since  1858. 
The  total  number  of  suits  entered  in  this 
Court  within  that  time,   including  the  said 
year,  is  2,776.    Of  these,  so  far  as  I  can  now 
discover,  or  remember,  only  two  have  been 
charged  with  the  amount  of  costs  mentioned. 
One  of  these  was  for  $1 00.   The  costs  amounted 
to  $35  70.    But  this  included  the  costs  of  an 
attachment  and  sale  of  perishable  property, 
attendance  of  five  witnesses,  and  mileage,  and 
a  reference  to  an  arbitration  to  ascertain  the 
amount  due  on  complicated  cross  accounts,  the 
arbitrators  holding  two  meetings  and  calling 
several  witnesses.     \Quart:  Could  all  this 
have  been  done  in  the  County  Court  for  $35, 
or  $65  ?]    The  other  was  for  a  small  amount, 
but  several  witnesses  were  in  attendance,  one 
of  whom  was  brought  from  Owen  Sound, 
about  100  miles,  under  a  Queen's  Bench  sub- 
poena. 

In  order  still  further  to  satisfy  myself  as  to 
what  is  about  the  average  amount  of  costs  per 
suit  in  this  Court,  I  have  examined,  with 
reference  to  this  question,  the  first  88  suits  of 
the  present  year,  on  which  any  order  was 
made,  as  they  stand  in  the  Procedure  Book  of 
this  Court,  with  the  following  result  ;— 

The  total  amount  sought  to  be  recovered 
was  $1,836  22;  average  amount  per  suit, 
$88  16.  The  total  amount  of  costs  charged 
on  these  suits,  including  aliases,  adjournments 
and  witness  fees,  was  $157  48,  or  an  average 
cost  per  suit  of  $4  14,  nearly.  I  have  no  rea- 
son to  doubt  but  the  above  is  a  &ir  represen- 
tation of  the  usual  costs  in  these  Courts,  and 
that  the  same  number  of  suits  taken  consecu- 
tively from  any  other  part  of  the  Procedure 
Book  of  this  Court,  or  firom  the  Procedure 
Book  of  any  other  Division  Court,  would  give 
very  nearly  the  same  results. 

Your  correspondent  pretends  to  give  the 
costs  of  a  suit  in  the  County  Court,  for  a 
claim  for  $400.  ^*  I  pay  for  the  summons,^* 
he  says,  "  62c.  I  pay  the  sherifl^  say  $1,  for 
service,  and  the  lawyer's  costs  would  be  $6, 
if  paid  on  service.^'    Is  it  by  such  loose  state- 


ments as  the  above  that  the  public  are  to  be 
informed  on  questions  of  this  nature  ?     And 
what  need  is  there  for  loose  conjectural  state- 
ments at  all?    Are  not  the  costs  in  both 
Courts  exactly  regulated  by  law?    If  your 
correspondent  will  refer  to  the  tariff  of  costs 
of  the  respective  Courts,  he  will  find  that  he 
cannot  prosecute  a  claim  to  judgment  in  the 
County  Court,  allowing  $6  for  lawyer's  fees, 
for  less  than  $11  81,  making  no  allowance 
for  witnesses  or  for  sheriff's  mileage.    In  a 
Division  Court  a  claim  for  $20  may  be  prose- 
cuted to  judgment  for  $1  65,  or  a  $100  ciaim 
for  $4  20,  in  ^ase  no  witness  is  called  and  no 
mileage  allowed  to  bailifil    If  more  than  these 
amounts  accrue  in  costs,  it  will  be  owing  to 
witness  fees,  mileages,  adjournments,  &c,  to 
which  one  court  is  as  liable  as  the  other,  with 
this  difference,  however,  that  in  a  Division 
Court  no  witness  can  claim  more  than  50c  for 
attendance,  while  in  the  County  Court  this 
item  often  amounts  to  $5  or  $<l. 

From  these  simple  statements  of  facts,  I ' 
think  I  am  justified  in  arriving  at  the  follow- 
ing conclusions: — 

1.  It  is  not  true  that  the  costs  in  a  $20  suit 
in  these  Courts  utvoi/y,  or  oft^n,^  run  up  to 
$20. 

2.  It  is  not  true  that  a  $400  note  can  be 
prosecuted  to  judgment  in  a  County  Court 
with  no  more  costs  than  is  represented  by 
your  correspondent's  figures — 62c.,  $1  and 
$6. 

Lastly,  it  is  not  true  that  the  costs  in  Diti- 
aion  Courts  are  proportionati^y  higher  than  in 
County  Courts. 

I  remain.  Gentlemen, 

Very  respectfully  yours,  &c, 

Clsbk. 


APPOINTMENTS  TO  OPPICB. 

M«jor<}eii«na  CHARLK8  HAffTINGS  DOTLS,  to  be 
Lietttemuit  Qovemor  of  Nwa  Sooti».-^Gfauettad  OeUter 
19,  1867.) 

Colonel  FRANCIS  PYM  HARDING,  C.B.,  to  be  Uea- 
teiumt  Governor  of  the  Province  of  New  Bransvic*.— 
(Gasetted  Oetober  19, 1867.) 

TO  0OBBESPONDENT8. 


"CI.BBK/*  under  Coireiipondenoe. 

'*  T.  A.  AOAB,*'  too  Iftte,  WiU  appear  fn  oar  next 
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DIARY  FOR  DECEMBER. 


3.  SUN. 
'2.  Hon.. 


5.  ThnT. . 

7.  Sat.  .. 

8.  SUN.. 
10.  Tucs. . 

14.  Sat  .. 


15.  SUN.. 

16.  Mon.. 

21.  Sat.  .. 

22.  SUN.. 
'2S,  Mon.. 

25.  Wed.. 

26.  Thur.. 

27.  Friday 
3S.  Sat  .. 
2d.  SUN.. 
20.  Mon.. 


lit  Sunday  in  JdvmL 

Last  day  for  notice  of  trial  for  Couuty  Court. 
Audit  of  School  section  account  Clerk  of 
every  Municipality  except  Counties  to  return 
number  of  resident  ratepayers  to  Receiver 
Qeneral 

Chancery  re-hearinp  Term  begins. 

Michaelmas  Term  ends. 

'Znd  Sundny  in  AdvetU, 

Quarter  Sessions  and  County  Court  sittings  in 
each  County. 

Grammar  and  Common  School  assessments  pay- 
able. Collectors  roll  to  be  returned  unless 
time  extended. 

3rd  ffundajf  in  Advmt. 

•Recorder's  Court  sits. 

iSr.  rjumiu, 

ith  Sunday  in  Advent. 

Nomination  of  Mayors  In  Towns,  Aldermen, 
Reeves  and  Councillors,  and  Police  Treas. 

CkriUmat  Day.  Alterations  in  school  sections 
take  effect 

St.  Stephen. 

St.  John  EvamgdiiL 

Jnnocentt. 

iBt  Sunday  afUr  Ckrittmat. 

School  returns  to  be  made.  Last  day  on  which 
remaining  half  Grammar  School  Fund  pay- 
able. End  of  Municipal  vear.  Deputy 
Registrar  in  Chancery  to  muce  returns  and 
pay  over  fees.    City  of  Toronto  Assizes. 


Wht  ^oal  (SimxW 


MUNICIPAL   GAZETTE. 
DECEMBEB,  1867. 

ETECTORS  AND  THEIR  TAXES. 

The  75th  section  of  the  Ute  Municipal  act 
has  been  the  cause  of  much  thought  and 
anxiety  to  painstaking  officials,  as  well  as  to 
enterprising  candidates  for  municipal  honors 
at  the  next  election. 

Opinions  are  somewhat  divided  as  to  the 
benefit  to  be  derived  from  this  provision, 
if  carried  out,  and  it  appears  to  be  gene- 
rally considered  desirable  in  the  abstract 
But,  admitting  the  abstract  principle,  it  is 
quite  evident  that  it  is  of  no  benefit  if  it  is 
not  acted  upon  or  enforced.  In  fact  it  is  a 
positive  harm,  as  a  matter  of  public  morality, 
to  leave  an  existing  law  disregarded,  for  that 
tends  to  bring  all  laws  into  contempt 

Now  the  law  says  that  certain  persons  are 
qualified  as  electors,  if,  amongst  other  things, 
they  "had  paid  all  municipal  taxes  due  by 
them  on  or  before  the  sixteenth  day  of  Decem- 
ber next  preceding  the  election."  How  is 
the  fact  of  this  payment  to  be  ascertained  in 
any  manner  that  can  legally  satisfy  the  person 
who  records  the  votes  ? 

In  the  first  place  it  has  been  said  that  the 
names  of  those  who  have  not  paid  their  taxes 


should  not  be  put  upon  the  voters  list ;  but 
this  depends  upon  two  things— Firstly,  whether 
the  list  has  been  made  up  befote  the  16th 
December.  If  it  hat,  it  would  be  illegal  to 
leave  out  those  who  had  not  paid  up  to  the 
time  the  roll  was  made  up,  for  they  have  until 
the  16th  December  to  pay  their  taxes,  so  as  to 
entitle  them  to  vote.  If  it  has  not,  is  the  col- 
lector's roll  to  be  taken  as  conclusive  as  to 
who  have  or  have  not  paid  their  taxes.  This 
surely  would  open  the  door  to  the  possibility 
of  frauds  of  the  most  gross  kind.  Partizan 
collectors  would,  particularly  if  in  concert  with 
other  municipal  officers,  have  an  undue  power 
in  their  hands,  which  might  be  used  to  control 
elections. 

Secondly,  has  the  clerk  authority,  either 
under  sec.  IQO,  sub-sec  5,  or  sec.  101.  sub-sec. 
5,  to  leave  out  fi'om  the  voters  list  the  names 
of  any  persons  "  rated  upon  the  then  last 
revised  assessment  roll"  to  the  "  amount  re- 
quired to  qualify"  him  to  vote.  Surely  the 
word  "  rated"  must  include  all  without  refer- 
ence to  anything  that  may  transpire  subsequent 
to  the  time  the  rating  is  made ;  at  least  the 
word  "rated"  must  mean  something  difierent 
from  qualified. 

Again,  it*  is  obvious  that  if  the  voters  lists 
are  made  up  before  the  16th  December,  they 
most  include  the  names  of  all^  whether  they 
have  at  such  time  paid  their  taxes  or  not.  If 
therefore  a  vote  is  tendered  and  the  name 
appears  on  the  roU,  how  is  the  Returning  Offi- 
cer to  ascertain  whether  the  intending  voter 
has  paid  his  taxes  or  not,  unless  the  voter 
choose  to  admit  the  fact  He  is  not  author- 
ised to  administer  any  oath  to  him  as  to  this 
— the  oath  given  by  the  act  does  not  touch 
the  case.  The  only  other  way  he  can  ascer- 
tain the  fkct  of  payment  is  by  the  collector's 
roll,  and  then  the  dangers  and  difficulties  alrea- 
dy referred  to  immediately  arise — even  suppos- 
ing the  collector  chooses,  if  he  has  not  returned 
his  roll,  to  let  him  inspect  it  for  that  purpose, 
which  he  does  not  appear  to  be  bound  to  do. 

Upon  the  whole,  the  person  who  introduced 
this  provision  into  the  Municipal  Act  does 
not  seem  to  have  taken  the  trouble  to  con- 
sider the  effect  of  the  provision,  or  how  it  was 
to  be  enforced,  having  only  a  general  idea  that 
it  would  be  a  good  way  of  facilitating  the 
prompt  payment  of  taxes,  or  perhaps  thinking 
that  only  those  who  paid  for  their  privileges 
should  have  them.  Both  very  proper  theories, 
but  as  fiff  as  this  act  is  concerned  only  theories. 
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THE  MARRIAGE  LAWS— No.  IV. 

Iq  the  interestiLg  debates  which  preceded 
the  passing  of  the  Quebec  Act,  it  was  tUe 
opinion  of  the  law  officers  of  the  Crown  that 
the  position  of  the  Roman  Catholic  Charch,  as 
determfned  by  that  act,  was  a  position  of  tole- 
ration only  and  not  of  establishment  Tbtiir- 
lowj  the  Attorney  General,  thought  tba^ 
thereby  "the  Roman  Catholic  reKgrott  w»b 
only  tolerated,  with  provision  for  the  continu- 
ance of  that  maintenance  which  the  clergy 
had  before  from  the  whole  population,  but 
which  by  this  act  is  restncted  to  such  people 
only  as  choose  to  become  or  to  remain  Romah 
Catholics."  And  he  remarked  that  nobody  is 
thereunder  compelled  to  be  a  Catholic.  Oaven^ 
disk's  Debates,  pp.  88,  84:  Speaking  with 
regard  to  the  6th  section  the  Solicitor  General 
Wedderborne  says,  "  I  can  see  by  the  article 
of  this  bill  no  more  than  a  toleration.  The 
toleration,  such  as  it  is,  is  subject  Co  the 
King^s  supremacy,  as  declared  and  established 
by  the  act  df  the  first  of  Queen  EIiKabeCb.*' 
Ih,  p.  64.  This  also  appears  to  be  the  view 
subsequently  taken  by  the  highest  Impetjal 
authorities,  and  communicated  to  the  Canadian 
Governors  in  the  Royal  Instructions.  Por 
instance;  sect.  41  of  the  instructions  sent  -to 
fhe  Governor  in  181 S  is  to  this  effect :  "  Where- 
as the  establishment  of  proper  regulations  on 
matters  of  ecclesiastical  concern  ig  an  otject  of 
very  great  importance,  it  wfl!  be  your  Indis- 
pensable duty  to  take  care  that  no  arrange- 
ments in  regard  thereto  be  made,  bat  such  as 
may  give  full  satisfaction  to  our  new  subjects 
in^  every  point  in  which  they  have  a  right  to 
any  indulgence  on  that  head,  always  remem* 
bering  that  it  is  a  toleration  of  the  free  ezerdse 
of  the  religion  of  the  Cburoh  of  Rome  only  to 
which  they  are  entitled,  but  not  to  the  powers 
and  privileges  of  it  as  an  established  church, 
that  being  a  preference  which  belongs  only  to 
the  Protestant  Church  of  England." 

With  regard  to  the  Bishop  of  that  Church 
it  is  noticeable  that  for  a  long  time  he  was 
called  '*  the  superintendent  of  the  Romish 
Churches  "  (See  Ord.  L.  C.  81  Geo.  iii.  c  6). 
The  title  of  "  Bishop  "  first  began  to  be  com- 
monly used  about  the  year  1810,  as  appears 
from  one  of  Sir  James  H.  Craig's  dispatches 
to  the  Colonial  Minister,  but  not  till  1818  was 
such  title  recognized  by  any  official  person  in 
the  government  In  the  debates  we  have 
ah'eady  referred  to.  Lord  North  (the  leader  of 
the  government)  said,  **  With  regard  to  the 


Bishop  U  is  my  opinion— liii  o|^ipn  i^oodecl 
inlaWr-that  if  «. Reman  QatboUe- bishop  is 
professedly  subject  to  the  King's  supremacy 
under  the  act  of  Qutc»Qii.£lii$ab«tli,  nooe  of 
tiiose  powers  can  be  ^xerci^ed  from  whiefai 
dangers  ara  to  beappreheiMked"  {GifMndiA's 
Debates,  p.  2^)«  1^  wiH  b»  obseri»ed  \haX  by 
the  articles  of  capitalaUon,  the  British  com- 
manders carefully  aibBtaia  item  giviog  any 
guurautee  that  Hbm  £pisoop«l  office  should  be 
continued  undtf"  English  mlfi«  An^  we  4o 
not  find  in  all  subseqa«nt  Imperial  or  Colonic 
l^alfltion  Utiat  there  has  been  ai^y  in&titutioa 
or  restitoUon  of  the  Roroim  C%tholic  .episcopal 
orcein  Canada.  True,  in  somdof  theater 
statutes  reference  is  made,  to  the  I^emaa 
Catholic  Bishop,  but  this  is  out  of  niere  oour- 
tesy,  and  the  employment  of  the  bune 
**  Bishop"  can  never  be  taken  to  import  JBto 
our  syste»  a  sanction  to  ail  or  any  of  the 
episcopal  fuoetions  pertaining  to  that  office  as 
legally  constitiited. 

Practically  the  right  of  the  British  Sovereign 
to  nominate  Bishops  fbr  the  Roman  CathoKc 
Churches  in  Canada  is  ignored  ;  the^^e  ecclesi- 
astics receive  the  investiture  of  office  from  the 
hands  of  the  Pope ;  it  is  his  act  which  makes, 
not  the  royal  approval,  which  follows  as  a 
matter  of  course.  Then,  having  r^ard  to  the 
Quebec  Act  and  the  Statute  of  First  Elizabeth, 
can'  a  bishop,  deriving  jurisditftion  from  such 
a  source,  dispense  with  any  part  of  the  sta- 
tute law  of  England  introduced  into  Canada 
by  our  own  constitutibnal  act  (C.  S.  U.  C. 
c9)r 

Bishops  in  England  have  the  right  to  dis- 
pense with  some  parts  of  the  statute  law  {e.g. 
the  proclamation  of  marriage  banns),  because 
their  dispensing  power  is  conferred  upon  and 
confirmed  to  them  by  statute  likewise:  see 
25  Hen.  VIIL  c  21,  by  which  all  bishops  are 
allowed  to  dispense  as  they  were  wont  to  do. 
But  what,  according  to  the  opinion  of  cooJBth 
tutional  lawyers  who  have  examined  this 
matter,  is  the  legal  status  of  the  Roman 
Catholic  Bishop  in  Canada  ?  Jonathan  Sewdl, 
Attorney  General,  and  afterwards  Chief  Jos* 
tice,  of  Lower  Canada,  about  the  year  1810, 
in  a  state  paper  uses  the  following  language : 
"Since  the  titular  Roman  Catholic  Bishop  of 
Quebec,  according  to  the  original  creation  of 
the  See  of  Quebec,  holds  of  and  is  dependent 
upon  the  See  of  Rome,  and  at  this  moment^  as 
heretofore,  derives  his  entire  authority  from 
the  Pope,  without  any  commission  or  power 
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wh&terer  fVott  Bvfs  Msjeet^,  it  is  most  oImt 
tiud;  the-  Btattite  of  EKe.,  whi^b  is  AmnaYty  btit 
anneeeaiivrily  reoogti^sed  by  the  Stat.  14  Qeo. 
Tll^e  S3,  U>  be  in  iovm  in  Oaaada,  has  snni- 
hilated  not  only  hi«^|)ower  btit  hi9' office,  the 
16th  s)eetion  hannig  especially  prohibited  all 
exercise  of  the  Pope's  authority,  atid  of  every 
authority  derived  froin  him,  not  only  in  Eng- 
land, but  m  a!lthedoiDivik>ns  whfoh  the  Crown 
theh  possessed  or  tntght  thereafter  acquire.*' 
And  be  strengthens  his  opinion  by  a  para- 
graph from  the  report  of  the  Advocate  General 
{Sir  James  Harriot)  hi  1778,  upon  the  affiiirs 
of  Canada,    in    which   that  eminent  Jurist 
observe^)  that  ther6  is  in  Canada  *^  no  Bishop 
by  law."    The  law  officers  of  the  Crown,  oo»- 
sisting  of  Charles  Robinson,  Vicary  Gibbs  and 
Thomas  Plumer,  and  being  respectively  Hfe 
MttjeRty^s  Advocate,  Attorney  and  Solicitor 
General,  in  reporting  in  1811  upon  the  ques- 
tion as  to  the  right  of  presentation  to  Roman 
Catholic  livings  in  Lower  Canada,  make  use  of 
the  following  remarjcable  language :  *^  If^  how- 
ever,  this  right  be  supposed  to  have  originated 
from  the  Pope,  we  think  the  same  consequence 
[i  e.   that  such  right  had  devolved  to  His 
Majesty]  would  result  from  the  extinction  of 
the  Papal  authority  in  a  British  Proviqpe. 
For  we  are  of  opinion,  that  rights  of  this 
nature,  from  whichever  source  derived  lis, 
whether  from  the  Pope  or  the  French  King], 
must  in  htw  and  of  necessity  be  held  to  devolve 
on  His  Britannic  Majesty  as  the  legal  successor 
to  all  rights  of  supremacy  as  well   as  of 
Sovereignty,    when    the    Papal     authority, 
together  with  the  Episcopal  office,  became 
extinct  at  the  conquest  by  the  capitulation  and 
treaty,  and  the  sUtute,  1  Eliz.  c.  1,  sec.  16,  ae 
specially  recognized  in  tbe  Act  for  the  govern- 
ment of  Canada  (U  Geo.  III.  c.  8S)-" 

It  remains  further  to  be  observed  that  the 
expression  '' Becle^ioitieal  riffhts  or  du4$^'^ 
perpetuated  in  our  oooatitittional  act,  C.  S.  U. 
C«  c.  9,  8.  6,  from  the  5th  sea  of  the  Quebec 
Act^  applies  simply  to  parochial  dues  and 
tithes,  and  oaanot  be  ooostrued  to  embrace 
any  right  or  privilege  of  dispensation.  In 
fiM^  a  quasi^sgislative  intarpretation  to  this 
effect  has  been  given  to  the  words  by  tbe  note 
appended  to  the  85th  section  of  I.  &  ai  Gea 
III.  a  ai,  as  it  appears  in  the  Con.  Stat  Can. 
p.  xvii.  This  is  also  abundantly  evident  from 
the  tenor  of  the  debates  upon  the  passing  of 
tha  Quebec  Act,  as  reported  in  HamMrd  and 
by  Cavendish.    And  the  saoM  view  is  ezpreia- 


ly  maintained  by  Lafonti^ne,  G.  J.y  in  Wilcox 
V.  WihoXy  2  L.  C.  Jur.  pp.  11,  21,  &c.,  and  by 
Hondelkt,  J.,  in  Stuart  v.  Bowman^  2  L.  C. 
R.405. 

By  the  Capitulation,  the  Treaty,  the  Quebec 
Act,  and  our  own  Constitutional  Act,  there 
was  and  is  tjtie  dear  right  to  Roman  Catholics 
in  Ontario  to  contcaqt  marriage,  as  one  of  thetr 
safiramentg,  according  to  one  usages  of  their 
church,  but  subject  to  the  Queen's  supremacy. 
In  other  words,  their  clergy  had  and  hav^  the 
power  to  celebrate  marriage  alter  due  procla- 
mation of  banns,  in  th^  .aame  manner  as  we 
have  seen  that  ministers  of  the  then  dissent- 
ing churches  had  that  privilege  by  virtue  of 
special  legislation  interposed  on  their  behalQ  • 
during  tbe  iime  that  the  Church  of  England 
was  the  State  Church.    But  tbe  onus  is  on  the 
Roman  Catholic  Bishops  to  shew  that  (hey 
have  any  larger  authority  or  more  extensive 
rights,  or  that  they  occupy  any  more  privileged 
position,  than  tbe  officers  of  the  other  churches 
in  this  Province.    If  the  marriage  law  of  Eng- 
land became  our  marriage  law  by  the  flnU 
legislative  act  of  Upper  Canada,  was  not  the 
Roman  Catholic  Church  subject  thereto  in  com- 
man  with  the  so-called  diseontix^  churches^ 
save  where  relief  was  given  by  the  earlier 
legislation  we  have  referred  to  ?    If  under  the 
Consolidated  Statutes,  and  now  that  all  con- 
nection between  Church  and  State  is  abolished, 
the  EngUsh  marriage  law,  modified  in  some 
respects  as  we  have  seen,  be  our  marriage  law, 
is  not  the  Roman  Catholic  Church  on  tiie 
same  footing  as  all  the  other  churchen,  and 
bound  to  invoke  tbe  aid  of  tl^e  Ooyernor^s 
license,  where  any  dispensation  of  the  statute 
law  is  contemplated? 

Much  more  might  be  said  as  to  these  many 
qttedtions  we  have  dealt  with,  bnt  it  ia  time'le. 
draw  to  a  close. 

In  view  of  what  has  been  written  it  would 
seem  that  there  are  two  matters  in  the  marriage 
laws  to  which  legislative  attention  may  well 
be  given : 

I.  To  provide  that  any  departure  from  the 
ceremonies  prescribed  by  law  in  the  celebra- 
tion of  marriage  should  be  irregplarities  merely, 
not  operating  to  the  annulment  of  the  marriage 
tie,  but  only  exposing  the  officiating  cleiigy- 
man  or  officer  to  certam  penalties. 

II.  To  define  the  position  of  the  Bomaa 
Catholic  Church  in  this  respect^  and  to  place 
the  adherents  of  that  church  in  exprraa  tema 
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upon  an  equality  with  the  rest  of  the  popu- 
lation. 

We  shall  on  a  future  occasion  refer  to  a 
very  interesting  decision  in  Lower  Canada,  as 
to  the  yalidity  of  a  marriage  between  a  Chris- 
tian and  an  Indian  woman,  a  pagan,  according 
to  the  rites  or  custom  of  the  tribe  to  which  she 
belonged. 


SELECTIONS. 


THE  LAW  OF  LIBEL. 

By  far  the  most  important  branch  of  the  law 
'Of  libel  is  that  which  relates  to  publications  de- 
diimatory  of  indididuals.  Blasphemous  or  ob- 
-sccno  books  are  comparatively  rare,  and  the 
liarm  they  are  likely  to  do  is  generally  remote 
and  diffused.  But  words  or  writing  affecting 
•loen^s  reputations  are  necessarily  of  daily  oc- 
currence, and  the  injury  inflicted  by  them  is 
obrioasly  in  modern  times  one  of  the  gravest 
ofall  injuries.  Unfortunately,  however,  though 
the  law  as  to  libels  of  a  public  character  is 
unsatisfactory,  the  law  of  defamation  is  incom- 
parably more  so :  in  fact  there  is  perhaps  no 
single  branch  of  our  law  in  so  utterly  indefen- 
sible a  condition;  It  is  theoretically  absurd, 
and  practically  mischievous. 

In  QTBTj  libel,  as  we  have  seen,  three  ele- 
ments may  have  to  be  considered,  the  form  of 
the  publication,  the  character  of  the  matter 
published,  and  the  motive  with  which  it  is 
published.  In  dealing  with  libels  injurious  to 
the  public  only,  such  as  blasphemy  for  instan- 
ce, the  law,  with  a  correct  instinct,  looks  main- 
ly to  substance  and  motive,  and  pays  very  little 
regard  to  form.  And  yet  if  there  be  any  case 
in  which  it  might  be  permissible  to  lay  stress 
upon  form,  and  distinguish  broadly  between 
words  that  perish  and  writings  that  endure,  it 
is  this  case,  for  the  liklihood  of  injury  is  mate- 
rially affected  by  the  form.  But  defamation 
of  individuals  is  very  different.  The  character 
of  the  charges  made,  the  degree  of  publicity 
given  to  them,  the  number  of  times  they  are 
repeated,  may  all  affect  both  the  moral  guilt  of 
the  slanderer  and  the  injury  to  the  slandered. 
But  men*s  lives  are  short,  and  their  memories 
shorter,  the  causes  of  a  prejudice  are  soon 
forgotten,  though  the  prejudice  survives,  and 
if  a  man*s  reputation  has  suffered  it  makes  no 
difference  to  him  whether  the  attack  which  in- 
jured him  is  preserved  in  the  back  files  of  a 
newspaper  or  not  Yet,  strangely  and  perver- 
sely, it  is  just  when  it  has  to  deal  with  defa- 
mation of  individuals  that  the  law  makes  every- 
thing of  form,  and  treats  all  questions  of  sub- 
stance as  quite  subsidiary. 

The  first  broad  rule  of  law  on  the  subject 
is  one  founded  entirely  upon  form.  A  defa- 
matory publication  (  and  anything  tending  to 
injure  the  reputation  of  another  may  be  said  to 
be  defamatory )  is  in  general  both  an  indic- 
table offence  ana  an  actionable  wrong.  But  if 
the  same  ftiatter  be  published  by  word  of  mouth 


it  Is  in  no  case  a  criminal  offence,  nor  is  it,  ex- 
cept in  a  few  instances,  to  be  mentioned  short- 
ly, any  ground  for  a  civil  action. 

The  rule  that  written  libels  are  indictable 
and  oral  slanders  are  not,  is  universal,  yet  it 
is  utterly  unreasonable.  The  ground  on  which 
libels  are  treated  as  offences  aaiinst  the  State, 
is,  in  the  words  of  Blackstone,  because  "every 
libel  has  a  tendency  to  the  breach  of  the  peace, 
by  provoking  the  person  libelled  to  break  if 
But  in  the  present  day,  at  least,  a  libel  publish- 
ed in  a  tangible  form  is  exactly  the  kind  of  def- 
amation which  is  not  likely  to  lead,  and  in  fact 
does  not  lead  to  breaches  of  the  peace,  for  there 
are  other  and  better  remedies  open.  A n  attack 
in  a  book,  or  phamphlet,  or  newspaper,  may 
be  met  with  the  same  weapons.  It  is  the 
whispered  slander  which  never  takes  a  tangible 
form,  and  therefore  can  never  be  contradicted, 
that  really  leads  to  horsewhippings. 

The  remaining  branch  of  the  role,  which 
says  that  oral  slander  shall  not  be  actionable 
is,  and  always  has  been,  subject  to  certain  ex- 
ceptions, founded  either  upon  the  substance  of 
the  slander,  or  the  consequences  arising  from 
it  The  exceptions  which  make  defamatory 
words  actionable  on  the  ground  of  their  sub- 
stance, are,  to  adopt  the  order  of  Bacoo*s 
Abridgment,  "words  which  import  the  charge 
of  a  crime  "  (  and  this  includes  anything  which 
would  subject  a  man  to  penal  consequences )  ; 
"  words  which  are  disgracefiil  to  a  person  in 
an  oflSce ;"  and  words  which  are  disgraceful  to 
a  person  of  a  profession  or  trade,"  by  imputing 
to  him  incapacity  or  impropriety  in  the  way  of 
his  business.  The  other  exception  is  founded 
upon  consequences,  and  provides  that  a  person 
slandered  may  maintain  an  action  for  the  slan- 
der if  he  has  suffered  any  special  damage  in 
consequence  of  it  This  last  exception  might 
seem  at  first  sight  to  remove  the  hardship  of 
the  general  rule  it  qualifies,  by  giving  an  action 
to  any  one  really  injured  by  a  slander ;  but, 
as  we  shall  see,  it  has  unfortunately  been  ren- 
dered comparatively  useles  by  the  narrow  view 
taken  of  the  meaning  of  special  damage. 

The  exceptions  foundea  on  the  substance  of 
the  slander — imputation  of  crime,  disease,  offi- 
cial or  professional  misconduct — are  even  more 
arbitrary  than  the  general  rule  itself  The 
difficulty,  at  first  sight,  is  to  imagine  on  what 
possible  ground  these*particular  slanders  were 
chosen  and  all  others  omitted.  But  it  appears 
to  us  that  in  our  old  books  traces  may  be  found 
which  show  that  the  earlier  judges  had  a  tol- 
erably feasonable  principle  more  or  less  dis- 
tinctly present  in  their  minds  when  they  de- 
cided the  cases  from  which  the  above  rales  are 
drawn,  that  they  regarded  such  cases  as  that 
of  a  contagious  disorder  as  only  examples  of  a 
wider  law,  and  never  meant  expressio  ttnvis  to 
be  exelmio  alteritis.  Anyone  who  goes  through 
the  cases  collected  in  such  a  book  as  Rolle  s 
Abridgement  will,  we  think,  have  no  doubt 
that  the  older  judges  considered  defamation  to 
be  actionable,  if  it  either  in  fact  did,  or  in  the 
natural  course  of  things  must,  injure  the  per- 
son defamed,  by  affecting  him  in  purse  or  per- 
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son,  or  by  excluding  him  from  intercourse  on 
equal  terms  with  his  fellows.  And  they  held 
written  libels  to  be  always  actionable,  because 
in  those  days  writing  was  so  rare  an  accomp- 
lishment, so  much  weight  and  importance  was 
attached  to  anything  written,  that  written  def- 
amation could  hardly  help  affecting  a  man's 
reputation  very  seriously.  But  an  Eno^lish 
lawyer  instinctively  ha^ret  in  cortice ;  and  thus 
the  detailed  rules  became  stereotyped  as  part 
of  the  law,  while  all  idea  of  any  broader  prin- 
ciple was  forgotten.  So  entirely  has  all  reason 
been  lost  sight  of  that  in  the  present  day  to 
charge  a  man  with  having  a  contagious  disease 
is  actionable,  because  it  is  lil'ehj  to  exclude  | 
him  from  society  ;  yet  if  you  show  that  other  j 
slanderous  words  have  in  fact  excluded  him 
from  society,  this  does  not  make  them  action- 
able, for  the  law  takes  no  note  of  such  damage. 

But  its  utter  want  of  principle  is  not  the 
worst  defect  of  the  law  on  this  subject  Its 
practical  working  is  infinitely  worse.  A  mo- 
ment's reflection  will  be  sufficient  to  shew  any- 
body that  the  class  of  slanders  which  people 
practically  have  to  dread  most,  which  inflict 
the  greatest  amount  of  pain,  which  occur  most 
frequently,  and  which  are  most  likely  to  lead 
to  breaches  of  the  peace  and  other  evils  abhor- 
red by  the  law,  are  those  which  charge  not 
transgressions  of  the  criminal  law,  but  of  the 
social  code,  the  code  of  honour-  imputations 
of  untruthfulness,  cowardice,  treachery,  un- 
chastity,  and  the  like.  And  yet  for  such  slan- 
ders the  law  provides  no  redress  whatever,  for 
they  are  not  within  the  list  of  words  actionable 
per  se^  nor  are  they  likely  to  lead  to  such  con- 
sequences as  the  law  contemplates  under  the 
terra  special  damage.  A  very  few  examples 
will  be  sufficient  to  illustrate  the  working  of 
the  present  law.  It  is  actionable  to  say  of  a 
man  that  he  has  the  measles ;  it  is  not  so  to 
say  he  is  a  liar.  It  is  actionable  to  say  of  an 
officer  that  he  does  not  know  his  drill :  but  if 
you  only  say  that  he  is  in  the  habit  of  racing 
horses  and  does  not  run  them  fair,  that  he  does 
not  pay  his  losses  at  cards,  and  is  guilty  of  other 
dishonourable  practices,  he  has  no  redress. 
You  roust  not  say  of  a  country  gentleman  that 
he  has  omitted  to  repair  a  bridge  which  he  was 
bound  to  repair,  for  that  is  an  indictable  offence 
and  you  must  not  say  that  when  sitting  as  a 
magistrate  he  leans  against  poachers,  for  tliat 
is  slander  of  him  in  his  office ;  but  you  may 
go  about  telling  that  he  owes  money  to  every 
tradesman  in  the  parish,  that  he  is  a  cruelly 
oppressive  landlord,  that  he  starves  his  ser- 
vants, and  is  an  unkind  husband.  You  must 
not  say  of  a  surgeon  that  he  is  a  bad  operator ; 
but  you  may  tell  any  stories  you  please  about 
his  private  life  and  to  the  discredit  of  his  pri- 
vate character.  And  what  is  most  scandalous 
of  all,  any  one  is  at  liberty  to  slander  a  women 
by  imputations  upon  her  chastity  to  any  ex- 
tent he  pleases ,  the  law  provides  no  means 
for  preventing  him  from  doing  so,  for  punish- 
ing him  for  his  offence,  or  for  giving  compen- 
sation to  his  victim.  Lord  Campbell  certainly 
did  not  exaggerate  when  he  spoke  (9  H.  L.  C. 


59.3)  of  "the  unsatisfactorj*  stite  of  our  law, 
according  to  which  the  imputation,  by  words 
however  gross,  on  any  occassion,  however 
public,  upon  the  chastity  of  a  modest  matron 
or  a  pure  virgin  is  not  actionable  without  proof 
of  special  temporal  damage  to  her ;"  nor  Lord 
Brougham  when  he  said  that  "  such  a  state  of 
thing  can  only  be  described  as  a  barbarous 
state  of  -our  law.'* 

Nor  is  the  hardship  of  this  state  of  the  law 
very  materially  mitigated  by  the  rule  that  slan- 
der-becomes actionable  if  followed  by  special 
damage ;  for  the  law  is  clear  that  no  special 
damage  is  sufficient  for  this  purpose  unless 
it  bo  actual  pecuniary  injury,  like  the  loss 
of  custom  by  a  ti'ad«sman,  or  at  least  the 
loss  of  some  temporal  and  worldly  advantage 
capable  of  being  estimated  in  money,  as  the 
loss  of  a  marriage  by  a  lady  has  been  said  to 
be.  The  mental  suffering  caused  by  a  slan- 
der and  the  loss  of  the  world's  respect  and  re- 
gard is  no  ground  of  action.  In  fact,  so  far 
has  this  doctrine  been  carried,  that  in  Lynch 
V.  Knight,  9  H.  L.  C.  577,  first  the  Irish  Ex- 
chequer Chamber,  and  afterwards  the  House 
of  Lords,  were  divided  upon  the  question, 
whether,  if  a  person  accused  a  wife  of  adul- 
tery, and  in  consequence  of  the  accusation  her 
husband  turned  her  out  of  doors,  this  would 
be  sufficient  special  damage  to  sustain  an  ac« 
tion.  Several  very  learned  judges  in  Ireland,, 
and  Lord  Wensleydale  in  the  House  of  Lords,' 
thought  it  would  not ;  for  that  the  wife  would 
only  lo.se  the  pleasure  of  her  husband's  so- 
ciety;  he  would  still  be  bound  to  support 
her,  and  therefore  she  would  have  suffered 
no  loss  which  could  be  expressed  in  money. — 
SolieitoTH^  Journal, 


MAGISTRATES,  MUNICIPAL, 
IKSOLVENCY,  &  SGHOOIt  LAW. 


•NOTES  OP  NEW  DECISIONS  AND  LEADING 
CASES. 
Fi  Fa  against  Bekvk  asTURNsn  nulla  bona— 
Application  for  <)uo  waebahto— EviDSKOit.-^Au 
applioattoD  for  an  injaoction  in  tbc  nature  of  a 
quo  itartanto  against  a  reeve  for  usurping  the 
office,  on  the  gt-onnd  that  a  fi.  fa.  agaiust  him 
bad  been  returned  nulla  bona,  was  fuunded  only 
on  an  affidavit  that  one  D.  bad  recovered  judg- 
agaiust  him,  on  which  a  fi.fa.  iasoed  and  was 
placed  ia  the  sheriiTe  hands,  and  returned  by 
bVtt  nulla  bona.  Held  insufficient,  for  it  should 
bave  been  shown  how  and  to  whom  the  return 
had  been  made,  and  the  writ  and  retum  should 
have  been  producec^  or  proved.  The  rule  nisi 
waa  therefore  discharged  with  costs.  —  In  re 
Wood,  26  Q.  B.,  B.  T.  613. 

BvHMAET  OoNTiCTroN^AppBAL— Under  Con, 
Btat.  V.  C,  cap.  114,  an  appeal  from  a  oonvio- 
tion   must   be  heard  at  the  Court  of  Quarter 
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HeHsions  appealed  to.  There  is  no  pt>Wef  of 
adjournment.  Where  therefore  such  Court,  after 
proof  of  entry  wad  notice  of  tht  appeal,  adjourned 
the  further  bearing,  by  order,  until  the  next 
sittings,  and  then  mad^  an  order  (inasfiing  xbt 
eonvictioo,  the  orders  were  quashed.  No  costs 
Here  giyel^  as  no  objection  had  been  made  at  the 
time  of  aijournraent  — Tn  re  MtCumbef  <tnd 
Ifay/r,  2tiQ.  B.E-  T,  516. 

SIMPLB  COHTTRACTS  &  AFFAItlS 
OP  EV^lBY  DAY  UPE. 


NOTlfiS  OP  NEW  DECISIONS  AND  LEADING 
'  CASKti. 

MusawRKSK»TATjoji— Action  von—VhtkmifQ 

UscKaTAiNTT  — Di^lnrntifin,  that  the  defend- 

aot!»  dwnibg  th<«  Itmd  Of)on  vbioh  tbe  ProvinQisi 
Bxhibition  was  to  be  held,  adYerti?Hl  tft«it  ^jer- 
tain  portions  would  be  let  hy  auction  for  th® 
ptttpose  of  refretthment  booths ;  that  the  plain'' 
tiff  attended  And  leMed  one  of  €ueh  portions ; 
that  at  the  8&\d  auction  the  defendants  Tnftde 
tertain  staieroeuts  and  representations  as  to  the 
pot»itJLunB  of  the  gates  and  entrances  to  the  Fair 
Qroundfl,  the  number  of  per4»ons  to  be  allowed 
lo  sell  fefreshnionta,  and  the  relative  poaitionaof 
the  booths,  on  wWcb  the  ralne  of  the  plaintHT** 
letting  was  estimated  and  depended,  and  reylying 
on  which  the  plaintiff  purcbosed  and  erected  a 
booth  ;  but  that  the  defeodanta  deriaUd  and 
depaited  from  such  representatiooB,  and  bo 
changed  the  position  of  the  gates,  and  the  niim> 
ber  of  the  booths,  thst  the  plaintiff's  letting 
became  uEoless  to  him. 

Beid,  That  no  cause  of  action  was  shewn,  for 
the  declaration  was  for  a  wrong,  and  the  state- 
ments were  not  alleged  to  hare  been  false  when 
made,  or  to  have  been  made  in  order  to  ioduioe 
the  plaintiff  to  oontrftot. 

ScmLle,  that  the  deoTar&tion  was  also  bad»  in 
Bot  autiog  wbat'tHo  representations  were,  and 
bow  departed  irom.'^Reid  v.  Tit€  Bottrd  ^  A^n^ 
tulfurefor  Uppef  Cimtids,  20  Q.  D.,  B.  T.  666. 


.RfirX,KTlN-^£vXD15«0R  OF  TAKING— DaMAOSS.t- 

RepieTiD  will  lie  in  ibis  country,  tbough  there 
has  been  no  wrongful  taking,  but  a  detention 
is  aloue  complained  of,  and  t]\\i  though  the  writ 
and  Ueclaration  charges  both,  for  every  detention 
ie  a  new  taking. 

The  title  of  an  administrator  relatea  bnck  to 
tbe  death  of  the  inteutate,  so  as  to  enable  him 
to  replevy  goods  tAken  before  the  grant  of 
administration.  •      - 

III  this  ca*e  the  defendatits  were  the  widow  of 
the  iuteBtate  and'  her  second  liusband.  It  was 
shewn   that   the  had    taken    possession  of  and 


appropriated  to  her  own  use  t^e  intesla^lTB  pro- 
perty, and  nets  and  declarations' of  both  defend- 
ants eMtablished  that  the  Ti  eld 'It  togevber^after 
her  second  marrfagc.  '2/f/<^,-&'ni!l9cieDt  evtdeneo 
of  a  joint  talcing       •  •'        ♦  ^  ♦ 

ITetJ,  also,  thnl  the  plaintiff  uifght  recover  as 
damages  the  vatue  of  any  ^f  thh  property  in  Ibe 
defendants'  hands  at  fhe  tfttieof  !8Sotn|t  ttiewtit^ 
thongli  tiot  ^ctnaiTy  replevied. 

SembU.  if  It  had  been  shewn  t^at  tbo  whibw 
had  paid  funeral  expense!^  or^'debts  of  tb^liites- 
tate,  this  might  havebeeti  iflTowMin  mitlgattoa 
of  damages. —  Btnrg'  TPial^AdminUtrutor  x>f  S, 
Deal  V.   Catherint  and  'Ptniet  Pb.'iai  tie  Q   B., 


ExccuToas — Salb  or  MdimlACHt  itr  -^Aki  ex* 

cutor  holding  a  mortgage  given  to  the  testator, 
sold  and  oshigned  it,  talking  the  purchaser's 
promi.HSory  notes*  payable  to  himpetf  or  order. 

Held,  upon  an  isuue  of  pUne  admwistatfit,  that 
this  in  law  amounted  to  a  receipt  of  the  original 
debt,  making  the  executor  chargeable  with  tbe 
mortgage  as  an  a^set  In  po8f>6S(i)on  —TftomoM 
Macbeth  v.  Mary  Macbeth,  Executrix  of  Thovxat 
afac6eM,  26  <J  B  *  B.  f . -519.  ' 

PUBUO    n0TWAT^-X>BBlttlH)#IO«-«P«DiajnQl 

-«-Ubbr.^-^  Aq  action  fbr- thwohetmotiob  Ufa 
public  way  is  not  maintBinAIev'  «faleM  the 
plaintiff  has  sustained  Bome  particular  damage 
peculiar  to  bimeelf  and  in  'excess  of  (bat  suffered 
by  the  public. 

The  plaintiff  showed  no  ofher  damage  than 
that  on  several  occasions  he,  in  common  with  aU 
persons  who  then  made  use  of  the  footway,  bad 
been  obliged,  owing  to  his  not  being  able  to  pass 
the  obstruction,  to  turn  back  and  proceed  by  a 
less  convenient  road  ;  and  that  on  other  occaf>ions 
he  had  been  delayed  while  he  removed  tbe 
obstruction  before  he  could  proceed. 

Beld,  that  he  was  not  entitled  to  maintain  ao 
action  for  the  obstruction  of  the  footway. 

Evidence  was  given  of  the  public  u^er  of  the 
footway  for  nearly  .seventy  years,  ^urink  tbe 
whole  of  which ,  time  liowever,  tbe  laud^over 
which  tbe  footway  passed  had  been 'on  iea^e. 

Hel'd,  that  the  judge  bad  rightly'  directed  t^^e 
jury  in  telling  them  that  t^ey  were  at  liberty  to 
infer  a  dedication  to  the  public  at  any  time  piior 
to  the  lease  being  granted. 

Although  leave  only  to  enter  a  non-suit  is 
reserved  at  the  trial,  tbe  Court  will,  wben  tbe 
plaintiff  has  obtained  a  verdict  on  a  material 
issue,  order  a  verdict  to  be  entered  for  the  defen. 
dat.t  on  another  isaue,  and  will  not  enter  a  non- 
suit  if  they  consider  such  a  course  most' conducive 
to  the  interests  of  justice. —  t^inierbotiom  v. 
Lord  Derby,  16  W.  R.  16. 
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lipXJd— FaI^  COI^MBNT   ON    PUBLIC  ACTS — The 

mllctg^ij^  libel  purported  to  be  founded  on  infornia- 
tjoii  giyoa  to  X^e^  defenc^aqt  by  *'a  rcBident  of 
tto  <?«.ty«  je9t«d»y ."  (^eanin^  the  day  t)efore 
the  publication).  One  of  the  pleas  sought  to  be 
|»leadje(]»  alleged  that  the  j^ray^isen  of  the  charge 
VA8  patter  of  *•  pabUc  notoriety  and  di^cussion'^ 
»Dd  Jhat  the  f  9rd».  u/ied  wep;?  *  fair  commf  nt, 
Ac„  and  making  otjb^er  j^i^j((;i^«nt^  which,  it  waa. 
»l)eg^d,  vo^li  epable  defoodant  ta  introdoce 
etidejice  of  irreJeian.t  matter ep^   .. 

Held^  that  a  ft^^ral  pj^a  tl^at  the  publioatiqa 
wa»  a.fair  .^na^<  I o^m^t,  &c.,  might,  b^ 
pWadfd,  but  the  plea.ae  now  framed*  wfis  incon- 
sistent with  the  words  used  in  the  alleged  libel, 
and  could  not  be  allowed."- Z>co/in  t.  Moylan, 
ZV.Q.  L.  J.  IkB.i^m  ,"  .    .     , 

FURBTT  AS  MAKER.  QP  JOINT  PROWISSOST  NOTB. 

— To  a/i  action  on  a  joint  promissory  note  of 
three  persons  payable  one  moDth  after  demand, 
one  of  the  makers  pleaded  on  equitable  grounds 
that  he  ma4e  the  note  as  surety  for  another  of 
the  makers  without  consideration,  of  which  the 
holileia  l^ad  notice,  and  that  the  holders  did  not 
make  any  demand  from  any  of  ihe  joint  makers 
of  the  note  within  a  ceafionable  time,  but  delayed 
for  iiia>iiiir«afl<mahle  time,  to  wit,  tui  yean. 

ildd,  a  bad  pka-H9e//M  Banking  €:  ▼. 
Slttnkffi  16  W.  R.  S89; 


^ciSANCi-^ Fouling  or  a  strbrm — Presorip- 
TiVR  BIGHT  — The  defendant  occupied  paper  mills 
on  the  banks  of  a  stream,  into  which  he  discharged 
the  refuse  of  bis  manufacture.  A  prescriptiTe 
right  to  foul  the  .stream  had  been  acquired  by 
the  defendant's  pre^iecessirs  in  the  occupation 
of^tbje  mills.  Th(»se  predecessors  used  rags  in 
the  niHri)fHct(ire  of  paper.  Soon  after  the  de- 
fendnnt  came  into  occupatioQ  of  the  mills  he 
intruduced  into,  and  employed  in  the  manufac- 
ture K  new  raw  material  calle'd  esparto  gran. 
Upon  a  suit  by  a  neighbouring  occupier  to  re- 
strain tLo  defendant  from  fouling  the  stream  to 
the  plaintiff's  injury,  it  waj  contended  that, 
independently  of  any  increased  fouling  of  the 
stream,  the  plaintiff  bad  a  right  to  an  injunction 
by  reason  of  the  nuisance  caused  by  the  use  of 
esparto  //r£r««  being  a  new  kind  of  nuisance  in 
re«<pect  of  which  no  prebcriptiye  right  had  been 
acquired  by  the  defendant. 

Jidd,  that  it  was  not  sufficient  for  the  plaintiff 
to  show  that  the  defendant  used  in  his  manufac- 
tuie  n  new  raw  material,  hut  that  he  must  show 
further  a  greater  amount  of  pollution  and  injury 
ari»i(>g  from,  its  use,  and  that  the  onut  of  showing 
this  lay  on  the  plaintiff  The  plaintiff  not  having 
E.ho^n  this,  hisi  bil!  was  dl^irnissoil  with  costs. — 
Jiuxendale  i.  IdcMurray,  TO  W.  R!  32. 


„  UPPEB  PANADA  REPORTS- 

■I'l'*       .'  '   ; — ■ — ■"  I  ;  ,. — — . — — — ; — ,  '"*' T", 7 

OTBRW'S  BBNOH.. 

(Atportftf  »y  C.  HopuwoK,  JSsQ.,  Q.  C.  &<pwter  to  the  Oourt.) 

PaTNE  T.  GoODYEAia  IT  AL. 

$^foT  ta»€9^MUdmgiim  ofpart^C.  &  V.  C,  cA.  66,  «c. 
'   llX.  ' 

An  enttre  lot  haviiig  bee  void,  one  C.  paiei  ttts  redeoiption 
'  Muauj  eB>th»  oMt  half,  andonaJ?.  on  the  w^t  haul  but 


it  was  afterwardg  represented  to  the  council  that  F.'s 
ttft'tniniliiid  beeS)  maflehjr  aristi^»as4  tke  Xx«Mur 
being  ordered  to  reAind,  applied  the  mtfa^  by  P.*s  t 


irer 
au- 


thority to  lUidtter  m. 

BM,  that  under  Consolidated  Stat  U.  C.  ch.  65,  aec.  IIS, 
the  owner  of  part  of  a  wholelot  sold  tor  taxes  might  re- 
c  dteH  eufil  pm  oa  paytog  the  proportioBate  amount 
chargeable  against  it :  and  tibat  ihe  clause  did  not  merely 
allow  such  payment  beCotesale.  The  east  half  was  there- 
lb;^  h«ld  have  been  properly  redeemed,  but 

Qu(rr^.,  If  redemption  of  the  whole  had  beenneoessaryv'sa  to 
the  laflbct.  ol  Pi  '•  payment  b^  nMstake. 

'■  fPrcBpasiB  lev  bi^akiog^nd  onteriag  thcplam- 
tilT^  iMd.  heiBg  the  «Mt  half  of  lot  No.  13,  on 
Wftter  etreet,  in  the  town  of  Chatham,  destroying 
plaintiff's  crops,  sowing  seed,  digging  holea, 
phutinj^  hfocks  of  weed,  OTeoting  ft  wbodtn 
baHding^  Mid  with  weapon*  Rod.a  riaipua  dog, 
oataaltiog  ibe  plaiotiff.  and  driving  him  and  his 
9erTajits  off  the  land~^«r  quod,  &o.,  &o. 
..  Second  count,  for  breaking  and  entering  plain- 
tiff's land,  being  the  east  half  of  lot  18  on  Water 
street,  in  the  town  of  CbatbAm,  throwing  open 
giiAeo.- <MEid  pIooRhtog  up  the  p)aintiff.*e  potatoes) 
end  the  plaintiff  clsiimed  a  writ  of  injuuctiou. 

PUa9,-^\.  Not  guilty.  2nd.  To  the  first  county 
land  not  the  plaintiff's.  8rd,  To  the  firt>t  count, 
that  at  the  time  of  the  alleged  trespass  the  Taod 
bdoogod  to  John  Hooper,  ooe  of  the  defenditnts, 
end  tb«  defeadants  W«taon,  Qolmea«  and  Loog^ 
well  .entered^  as  his  servants  by  his  command. 

Similar  plea  to  the  sepund  count. 

The  trial  took  place  in  October,  1666,  at  Chat- 
ham, before  Hagarty.  J. 

There  was  proof  of  the  alleged  trespass  against 
fqur  of  the  five  defendants,  but  none  against 
Goodyear.  The  plaintiff  to  prove  his  title  put 
in  three  deeds,  the  execution  of  which  was  ad- 
tttftted. 

1.  A  deed  f^om  John  Mereer,  Esq  ,  Sheriff  of 
the  County  of  Kent,  dated  the  2€th  of  Aujjrust, 
1861,  witnessing  that  in  consideration  of  |20  67, 
paid  by  Charles  Greenwood  at  public  atrction,  on 
the  l7tfa  or  Di>oember,  1S58.  nnder  the  Assess- 
meht.Aet,  16  Yio*  for  .ftrvee'ra  of  taxee,  under  a 
writ  to  him  directed,  he  sold  and  conveyed  to 
Charles  Greenwood,  his  heirs  and  assigns,  the  lot 
No.^  18.  on  the  south  side  of  Water  street,  in  the 
tovrn  of  Chatha«ii,  oontainiag  one  Acre  ;  habendum 
in  fee* 

,  ^.  A  deed  from  Charlee  Greenwood  to  John 
Miller,  consideration  $200,  for  the  east  half  of 
the'sime  lot.  containiug  half  an  cere;  habendum 
ID  fee.  .    . 

9.  A  deed  from  John  Miller  to  the  plaimiff, 
oopsideration  $250,  for  the  east  hivlf  of  the  same 
lot;  hahmdum  in  fee. 

f  be  Trea.«9arer  proved  tb»t  this  lot  "was  sold  in 
October,  1858.  The  amount  of  tazee  in  nrrear 
wa«  %Xfi  87-  The  tajqe^.hod .opt  been  paid  for 
the  yiiara,  1851  and  1867;  for  the  intermediate 
years  they  had  been  paid.      The  Bale  actually 
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took  place  on  the  9tb  October,  1 858.  Oo  the  80th 
of  September,  1859,  Thomas  Crowe  redeemed  the 
east  half,  and  it  was  entered  as  redeemed.  He 
paid  the  money,  which  was  garnished  as  the 
money  of  Greenwood,  the  purchaser,  on  a  judg- 
ment in  favor  of  an  execution  creditor. 

The  lot  had  been  assessed  and  sold  as  one  en- 
tire lot.  The  redemption  money  was  paid  by 
Crowe  only  on  the  east  half,  but  the  other  half 
was  redeemed  by  Mr.  Prince  on  the  8th  of  Oc- 
tober, 185)^.  who  paid  the  money  to  the  Treasurer. 
These  two  payments  each^inolnded  the  ten  per 
cent.  Sometime  afterwards  it  was  represented 
to  the  council  that  Mr.  Prince's  payment  was  a 
mistake,  and  the  Treasurer  was  ordered  to  refund, 
and  he,  by  Mr.  Prince's  authority,  applied  the 
payment  to  another  lot.  This  lot  had  been  re- 
turned as  vacant  in  1851,  and  was  asseised  to 
one  Vosburgh  in  1857,  and  a  warrant  issued  to 
levy,  the  taxes  from  him  was  returned  nulla  bona. 

The  Treasurer's  return  of  lands  redeemed  with- 
in twelve  months  from  the  day  of  sale  was  proved. 
It  stated  that  on  the  80th  of  September,  1859, 
Thomas  Crowe  redeemed  the  east  half  by  pigring 
-$11  86  ;  and  on  the  8th  of  October,  1859,  Albert 
Prxnoe  redeemed  the  west  half  by  paying  a  Uke 
sum.  The  Treasurer  afterwards  notified  the 
Sheriflf  of  the  mistake  about  the  redemption  by 
Mr.  Prince,  and  then  the  Sheriff  conveyed  the 
whole  lot  to  Greenwood,  but  this  he  explained 
was  a  misuke,  that  it  should  only  have  been  for 
the  west  half 

On  the  defence  it  was  objected  that  the  lot  waa 
redeemed  within  the  year  in  fact,  and  the  subse- 
quent disposition  of  the  money  could  not  undo  \L 

It  was  answered  that  the  redemption  of  one 
half  was  nugatory,  and  that  a  payment  made  in 
error  and  mistake  as  to  the  other  half  was  no  re- 
demption. 

Leave  was  reserved  to  move  on  this  objeetion. 

Thomas  Crowe  proved  the  payment  on  the  east 
half,  and  that  afterwards,  and  within  the  year, 
he  went  to  inquire  if  he  had  a  right  to  pay  the 
whole,  and  was  informed  that  Mr.  Prince  had 
paid  the  other  half.  He  said  he  did  not  know 
whether  he  was  not  liable  to  pay  the  whole. 

A  verdict  was  entered  for  the  defendants,  with 
leave  reserved  to  the  plaintiff  to  move  to  enter  » 
verdict  for  $10  against  all  the  defendants  except 
Goodyear. 

In  Michaelmas  Term  Atkinton  obtained  a  rule 
calling  on  the  defendants,  except  Goodyear,  to 
shew  cause  why  (he  verdict  as  to  them  should 
not  be  set  aside,  and  a  verdict  entered  lor  the 
plaintiff  on  all  the  issues,  with  $10  damages, 
pursuant  to  leave  reserved,  on  the  ground  that 
the  plaintiff  shewed  a  good  title  to  the  land,  and 
that  there  was  no  redemption  properly  proved. 

In  this  Term  Hobt.  A.  Harrison  shewed  cause, 
citing  Consol.  Stat,  U.  C,  ch  155,  sees.  140, 
141, 142, 148,  149,  150;  Buchanan  v.  Poppleton,  4 
Jar.  N.  S.  414,  8.  C.  27  L.  J.  C  P.  210;  Boul- 
ton  v.  Jfuttan,  2  O.  S.  862 ;  Mair  v.  BoUon,  4  U. 
C.  R.  605;  Allan  v.  HamUton,  28  (J.  C  R   109. 

Atkimon  supported  the  rule. 

DaAPXB,  C.  J.,  delivered  the  judgment  of  the 
Court. 

There  seems  no  doubt  that  the  rodemptien 
money  was  actually  paid  on  the  east  half  of  this 
lot  number  thirteen,  within  a  year  from  the  eale; 
that  the  Treasurer  received  it  expreaely  on  no- 
count  of  the  sum  charged  upou  that  part  of  tbo 


lot,  and  that  the  moaey  eo  paid,  though  not  {mid 
over  to  the  purobaser,  was  tftken  fbroofrh  le^ 
proeesB,  and  received  by  an  exe«;QiioB  creditor  of 
the  purchaser,  and/ire  tanto  dischaig^  a  debt 
due  by  him.  If  this  pnymeot  to  the  Trensnrer 
was  a  legal  discharge  of  the  taxes  due  on  thee&et 
half,  then  the  plaintiff  has  no  right  to  recover, 
for  his  title  and  oweoership,  and  eonnequeotlj 
his  elaim  to  damages  for  trespaes  on  thai  pieoe 
of  land,  are  dependent  on  the  sale  for  taxes  (which 
is  not  disputed),  and  on  the  non-redemptloo  of 
that  land  in  the  manner  auf  honied  by  the  stftCate. 

It  appears  to  ns  that  under  the  H8th  seetioa 
of  the  Aeaeeemeot  Act.  whenever  satisfactory 
proof  it  adduced  to  the  Treasurer  that  an  entire 
lot  baa  been  sub-divided,  that  officer  nsa»t  ad- 
judge the  queation  of  e«b-diviaioB,  and  fiodtng 
the  fkct  established  he  has  a  right  to  reeeive  the 
proportionate  warn  of  the  taxes  due  on  the  wboft 
io  diseharge  of  the  particular  sub^ivtaioti  so  as- 
oerlained.  When  he  has  in  good  faith  determto- 
ed  that  the  lot  has  been  sub-divided,  and  tben 
receives  the  due  proporties  of  the  Uiies,  the  c«b- 
divisiosMs  as  mneh  dieeharged  fron  the  inoam- 
braBce  as  if  the  taxee  on  tlie  entire  lot  had  been 
paid. 

But  the  118th  section  refers  only  to  Urates,  and 
is  not  itt  its  express  terms  applicable  to  redemp- 
tiOD  money  with  regard  to  wbich  there  are  the 
rights  of  the  purobaser  to  be  considered,  as  well 
as  those  of  ths  owner  of  the  land; or  of  the  muni- 
oipallty  entitled  to  the  tax. 

The  contention  of  the  defendants  is.  that  ths 
power  of  the  Treasurer  under  the  118th  section 
extends  to  lands  sold  for  taxes  so  long  as  the 
right  to  redeem  remains  in  the  owner,  and  after 
the  best  oonsideration  we  can  give,  we  have 
adopted  that  conclusion. 

The  primary,  it  may. bo  said  the  sole,  object  of 
the  Legislature  in  authorizing  the  sale  of  land  for 
arrears  of  taxes,  was  the  collection  of  the  ux. 
The  Statutes  were  not  passed  to  takeaway  lands 
from  their  legal  owners,  but  to  compel  those 
owners  who  neglected  to  pay  their  uxes.  and 
from  whom  payment  could  not  be  enforced  by 
the  other  methods  authorised,  to  pay  by  a  eale 
of  a  sufficient  portion  of  their  lands. 

All  lands  which  had  been  desoribed  as  granted 
by  the  Crown  were  subject  to  a  tax  for  loml  pur- 
poses, and  when  unoccupied,  and  no  distress  to 
be  found  upon  them,  the  lands  themselves,  after 
the  taxes  had  been  in  arrear  a  fixed  number  of 
years,  were  liable  to  sale.  Primarily  each  lot 
as  granted  by  the  Crown  was  charged,  but  as  the 
grantees  might  in  various  ways  have  parted 
with  their  rights  in  severalty  to  different  persons 
who  accquired  portions  less  than  the  whole,  the 
118th  section  was  passed  for  the  relief  of  soeb 
persons,  to  enable  them  by  the  payment  of  the 
tax  due  on  the  part  they  owned  to  aoquit  them- 
selves and  their  estate,  leaving  the  remainder  of 
the  lot  chargeable  with  its  due  proportion  also. 
The  power  to  sell  land  was  created  in  order  to 
collect  the  tax,  and  the  same  reason  that  infln- 
eneed  the  Legislature  to  enable  the  true  owner 
of  a  part  to  pay  his  proper  part  of  the  taxes  on 
the  whole  lot,  would  exist  in  his  favour  to  per- 
mit him  to  redeem. 

Now,  in  treating  the  113tb  section  as  extend- 
ing to  the  later  case,  no  violence  whatever  w 
done  to  its  langiiafre.  The  Treasuier  is.  oader 
the  148th  seotion,  the  officer  to  receive  the  re* 


December,  1887.]  LOCAL  COURTS'  &  MUNICIPAL  GAZETTE.  [Vol  UL— 185 


demptioQ  money,  which  in  fact  is  the  amoaot  of 
the  taxes  in  arreer,  plus  the  oherges  of  sale  eod 
ten  p«r  eeot ,  to  which  the  purchaser  is  entitled 
as  a  recompense  for  having  advaDced  his  money. 
Th«  spirit  of  the  U3th  section  is  satisfied  hj  the 
payment  of  the  tax,  on  the  sab-diYiaion  of  which 
■atiefaotory  proof  has  been  given ;  the  spirit  of 
both  eections  is  fulfilled  by  Uie  colleotion  of  the 
tax  on  the  sub-difision,  and  the  redemption  by 
the  owner  on  the  terms  imposed  by  the  148tli 
eeotion. 

And  the  principle  of  section  118  is  remedial. 
A  man  pnrohases  an  acre  of  an  nnooenpied  200 
acre  lot.  At  the  time  of  his  purchase  the  tax 
for  some  preceding  year  has  been  suffered  to  fall 
Into  arrear.  He  erecti  a  dwelling  on  his  pur- 
chase, and  then  finds  that  the  tax  lor  that  year 
if  doe;  and  but  for  the  118th  section  he  must 
pay  the  tax  on  the  other  199  aerea,  or  bis  one 
acre  may  be  sold.  If  it  has  beep  sold,  and  the 
118th  section  does  not  help  him,  to  vave  his  acre 
be  must  pay  the  taxes  on  the  whole  200,  with  the 
coats  And  the  additional  ten  per  cent.  And  if 
the  148ih  section  were  strictly  and  literally  con- 
strued, he  would  have  no  legal  right  to  redeem 
the  199  acres,  because  he  was  not  the  owner  of 
tbem,  but  only  of  the  one  acre. 

We  think  it  more  in  accordance  with  the  spirit 
and  Intentten  of  the  act  to  hold  that  the  benefit 
conferred  on  owners  of  land,  under  the  circum- 
BtanoQB  stated  in  the  118th  section,  should  be 
treated  as  extended  to  owners  similarly  circum- 
stanced, as  owning  a  sub- division  of  a  lot,  and  to 
enable  them  to  redeem  it  on  adducing  satisfac- 
tory proof  to  the  Treasurer  of  the  sub-division. 

In  our  opinion,  therefore,  the  payment  received 
by  the  Treasurer  of  the  proportion  of  the  arrears 
of  taxes  for  which  lot  18  was  sold,  which  would 
be  and  in  fact  were  due  in  respect  to  the  east 
half  only,  was  an  effectual  redemption  of  that 
half  lot.  And  we  prefer  to  rest  our  conclusion 
in  favour  of  the  defendants  on  this  ground  to  en- 
tering apon  the  (to  my  apprehension)  more 
doubtful  question  on  the  payment  made  by  mis- 
take by  Mr.  Prince  on  the  west  half  of  the  lot.  t 
payment  which  at  first  glance  can  hardly  be  said 
to  have  redeemed  the  lot,  without  holding  that 
the  form  not  the  substance  is  to  be  considered  by 
the  Court.  The  municipal  council  as  it  seems, 
have  treated  the  payment  by  mistake  as  not  in- 
capable of  correction,  by  making  a  transfer  of  it 
ta  the  proper  lot. 

However,  I  do  not  desire  to  bind  myself  to  any 
opinion  as  to  the  legal  effect  of  the  payment  by 
Mr.  Prince.  On  a  merely  superficial  view  it 
seems  open  to  objection,  but  a  careful  considera- 
tion might  lead  to  a  conviction  that  it  should 
prevail  to  prevent  forfeiture. 

We  think  the  rule  should  be  discharged. 

Rule  ditchargid. 


Tbi  Quixh  ▼.  Favlkmbr. 

SaUof  Liqtun^Heemer^TO  dZO  yie.  Sta.  249,  254. 
Under  the  Municipal  InatitationB  Act  of  1M6,  sees.  249, 254, 
a  person  holding  a  abop  Heenae  for  tha  aale  of  liquors, 
U  puiaUuible,  uadar  sec.  254,  fbi  leUing  Uquor  at  bia  ahop 
Id  qaantitiea  leas  than  a  q^iart  ^ 

Robert  A.  Harriton  obtained  a  rule  fitn,  call* 
ing  upon  Alexander  MeNabb,  Bsq.,  Poliee  Magis- 
trate of  the  City  of  Toronto,  and  George  Albert 
M»eon,  the  Informant,  to  shew  cause  why  the 
conviclion  by  the  Police  Magistrate  of  the  de- 


fendant Faulkner,  a  shopkeeper  licenf^ed  to  sell 
spirituous  liquors  at  his  shop  in  the  said  city,  for 
having  sold  at  his  shop  whiskey  in  less  quantities 
than  a  quart,  namely,  in  the  quantity  of  a  pint, 
should  not  be  quashed  for  irregularity,  on  the 
following  grounds :  Ist.  That  the  defend«nt  was 
not  by  law  restricted  to  sales  of  spirituous  liquors 
in  quantities  less  than  a  quart.  2nd  That  if  so 
restricted,  he  was  not  liable  to  summary  convic- 
tion for  any  such  sales.  8rd.  That  so  long  as  in 
faet  licenasd*  he  could  not,  in  the  absence  of  ex- 
press statutory  provision  or  by  law  of  the  Police 
Commissioners,  be  summarily  convicted  of  sell- 
ing spirituous  liquors  without  license,  in  excess 
of  or  contrary  to  the  license.  4th.  That  there  is 
no  such  statutory  provision,  and  no  such  by-law. 
6th.  That  the  latter  part  of  sec.  254  of  the  new 
municipal  act  applies  only  to  the  case  of  persons 
making  sales  of  spirituous  liquors  without  license, 
and  sea  265  of  the  same  act,  which  applies  to 
shopkeepers,  creates  no  offence  such  as  that  char- 
ged against  the  defendant. 

The  rule  was  drawn  up  on  reading  the  c«r/jo- 
rari  and  the  return  thereto,  the  conviction,  and 
the  papers  annexed,     The  conviction  was  as  fol- 
lows : 
PxoviKOa  Of  Cavada,  I      Be  it  remembered  that 

CiTT  OF  ToBOiiTO      V  ou  the  twenty-second  day 
To  wit :  )  of  May,  in  the  year  of 

our  Lord  one  thousand  eight  hutidred  and  sixty- 
seven,  at  the  said  City  of  Toronto.  M.  B.  Faulk- 
ner,  of  the  said  city,  shopkeeper,  is  convicted 
before  me,  Alexander  MeNabb,  Esquire,  Police 
Magistrate  for  the  said  City  of  Toronto,  for  that 
he,  the  said  M.  B.  Faulkner,  ou  the  twenty-ninth 
day  of  April,  in  the  year  of  our  Lord  one  theu- 
Mind  eight  hundred  and  sixty-eeven,  at  the  said 
City  of  Toronto,  while  holding  a  shop  license  for 
the  retail  of  spirituous  liquors  duly  granted  to 
him  on  the  ninth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-seven, 
and  which  is  in  the  worde  and  figurea  following, 
namely : 

Class  8rd.     Amount  $40. 

No.  88.  Shop  Lioxnsi. 

This  is  to  certify  that  a  License  was  this  day 
granted  to  M.  B.  Faulkner,  of  No.  842  Tonge 
Street,  in  the  Ward  of  St.  John,  in  the  City  of 
Toronto,  Shopkeeper,  authorizing  him,  the  said 
M.  B.  Faulkner,  to  sell,  by  retail,  spirituous,  fer- 
mented, or  manufactured  liquors,  in  his  nhop  at 
No.  842  Yonge  Street,  as  aforesaid  ;  but  not  to 
allow  any  such  liquors  to  be  consumed  within 
bis  shop,  or  within  the  building  or  premises  of 
which  such  shop  is  part,  either  by  the  purchaser 
thereof  or  by  any  other  person  not  usually  resi- 
dent within  such  building.  Provided,  neverthe- 
less, that  the  said  M.  B.  Faulkner  shall  observe 
and  keep  all  such  laws,  by-laws,  rules,  and  reg- 
ulations as  are  now  or  may  hereafter  be  lawfully 
in  force  in  the  City  of  Toronto,  in  reference  to 
shop  licenses,  and  to  shopkeeners,  and  in  respect 
to  the  keeping  or  selling  of  uiy  such  liquors  aa 
aforesaid. 

As  witness  my  hand  and  seal,  ftt  Toronto,  this 
9th  day  of  April,  A.  D.  1867. 

OOLI  B.  QOWAH, 

Insptctor  of  LiemteM. 

ZXd  sell  at  his  ahop  in  the  City  of  Toronto 
•piritnous  liquors,  to  wit,  whiskey,  in  less  qnan- 
tities  than  a  quart,  namely,  in  the  quantity  of  a 
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pint*    viDiout  the  liotnae  tiMrefbr  by  Uv  »••. 
quired. 

And' I  do  fartkor  find  that  BO-by^^Uw  baa  9i«r 
been  passed  reYstWe  to  shop  ec  taveim  UceoaMot 
o«berwi0o  by  the  Cemaiesidi^eiv  4>f  Police  ef  tb^ 
City  of  Toreote.  under  seetioai  om.boDdred  .mi4 
forty»oiD»(  14d )  of  the  Statute  tw^otj-nineeDd 
thirty  (  29  &  30  >  Victoria,  cbttpter  fifty-one  (61  > 

And  I  artjodge  the  said  M.  B*  Feulluier^  for 
hia  acid  oi^noe,  to  forfeit  sod  phy  the  au«i:of 
twenty  doliers,  ta  be  paid  and  applied  according 
to  law;  and  alee  to  pay  to  the  feaid  George  Albert 
Mason  the  sum  of  two  dollare  and  eighty^fiv* 
ceote  for  his  eoata  in  thie  hebalf ;  aaa  if  the  eaid 
several  anme  be  not  paid  forthwith,  I.  onler  that 
that  the  same  be  levied  by  dietreaa  aa<l  Mle.ol 
tbfrfi^oedeatid  chaUeiit  of  the  said  M  B.  Fnalkder, 
and  in  defRalt  of  stifficie&t  .dUtrea.  I  adjudge  ihe 
said  M.  B.  Faallsner  to  be  imprisoned  in  the  com- 
moD  gaol,  of  the  City  of  Toronto  for  the  apaoeof 
thirty  days,  onlesa  the  said  eeveral  aume  and  all 
costs  and  charges  of  the  said  distress,  and  of  the 
comoiltBaent  and  oattveying  of  the  said  M.  B. 
Faulkner  to  the  said  goal,  ttball  be  sooner  paid. 

Oiten  nader  my  hand  and  aeal  the-  day  and 
year  first  above  mentioned,  at  the  City  of  Toronto 
'aforeeaid. 

(Bigped,)        A.  MoNabb, 

P.  a   [.I..S  ] 

MeMieKa^l  shewed  eanae,  and  Uarriton  support- 
ed his  ru)e,  citing  Regina  v.  Lennox^  26  U-  C.  Q 
B.  41,  The  .clauaea  of  the  Statute  beariogon  the 
on  the  qucHtion  are  eitel  in  the  judgment. 

MoBfLiJ9o*N,  J.,  delivered  the  judgment  of  tbe 
court.    ^ 

Tbe  Municip^tl  Actof  186  >  has  altered  the  pro- 
fisions  of  tbe  aw  with  rcHpeot  to  shop  lice^Kee, 
and  with  regard  to  penalties  for  selling  iutnzica- 
ting  liquors  without  license.  By  the  249th  seotion, 
a  shop  license  is  defined  to  be  a  license  for  the 
retail  of  liquors  In  quantities  not  less  than  one 
quart,  while  tbe  latter  part  of  the  254ih  section 
enacts,  **  but  no  pernon  shall  sell  or  barter  .iu- 
toxicating  liquor  of  .any  kind,  without  the  license 
therefor  by  law  required,  under  a  penalty  of  not 
leas  than  $iO/'  &c.  Neither  of  these  provi»*ione 
s  to  be  founu  in. tbe  repealed  muoioiptil  act. 

It  appears  on  the  face  of  the  convictMMi  that 
the  defendant  received  a  ehep  lioeaae.for  tbe  cur- 
rent year,  and  it  farther  appears  that  he  did  eteil 
at  his  shop  spiritnoae  Hqaors  in  less  quantities 
thflin  a  quart,  wilhoot  the  license  there/br  by 
law  required. 

It  was  contended,  hewever,  that  notwithstand* 
ing  the  limitation  ij»  the  249t^ action,  as^to  shop- 
keei^rs  selling  in  quantitiee  not  lose  tihan  a  quart, 
that  tbefe  were  no  exprees  words  in  the  statute 
making  it  an  offaaee  for  a  f  ereoi  hnlding  a  Bly)p 
boenHe^e  aelllebs  IhsA  a  quart*  er  for  inflicting 
a  penalty  in  the  event  of  a  shopkeeper  floing  m\ 
and  it  was  further  coateaded  that  the  defendanj^ 
did  act  eiceed  the  antbcrxty  gran^btm  by  the 
Ueetise  itaelf,  as  it  did  not  restrict  him  to  selling 
U  any  quantity. 

Am  to  the  latter  peiatk  the  licence  contains  a 
provisa  that  the  defendant  should  observe  and 
keeipali  aoeh  laws,. by-laws  &o.»  aawere  then  or 
might  thereafter  be  lawfuUy  in  feroe  ia  the^eityi 
in  reference  to  shop  licenses,  and  to«hapkeepers» 
and  in  resfteetto  the. keeping  or  eel-ing  of  any 
such  ItqoorSh  hf  tbe  staAuteiD  ia|>i!iovided  that 
a  shop  license  oan  etily  be  graated  toseUHqnorji 


in.qaaaties  not  less  tbaa  a  quart  It  can  hardly 
be  said  that  this  is  not  one  of  the  laws  which  hia 
license  prcvideabe  ahonld  observe  and  keep.  It 
is  net  pretended  that  the  defendant  had  a  tavern 
license,  the  only  Jiceose  that  could Auiboriie  him 
him  to  sell  in  so  small  a  quantity  as  a  pint,  so 
thsX  in  faat  be  waa  doing  that  which,  neither  the 
lew  nor  his  license  autbojrized  lum  to  do.. 

The  question  we  have  now  to  determine,  hew- 
ever,  ia  whether  aeUiog  intoxicating  liquors  under 
tha^sircomsfcances  charged  against  thi»  defendant 
is  aq  ofiTenca,  and  is  punishable,  unde^  the  pro- 
visions ejT  seCf  254.  and  we  are  of  opinion  that  it 
is. ,  We  may  astmme  that  the  Legislature  iisd 
some  olv|ect  in  amending  the  law  and  reatrictlog 
a  licenaed.shopkeeper  tn  selling  in.quantitiea  d 
a  quart  and  upwardsi.  wii^  fi  yiew  to  revenue  -r 
to  remedy  seme  defect -in  tbe.previnns  law.  We 
take  it  that  when  a  statute,  as  in  the  present  ia- 
staace,  dvfijiea  what  a  ahop  license  is,  and  tbe 
authority  it  gives,  if  it  would  be  an  ofltence  or 
iofrao*ion  of  law  for  a  aJrapk^eper  toeell  without 
any  liceaHC  whatever,  it  wof^ld-  be  po  lees  an 
offence  for  him.  having  such  a  ]iceo«e.  to  sell 
contrary  to  it,  and  beyond  the  authorised  limit  ; 
or,  to  pot  it  in  another  Ught,  if  the  icvsiaJaAnre  by 
the  municipal  act  had  so  ameadedtlie  law  as  te 
declare  tfaa  no  shop  Itoeoaa  ehoahi  be  granced, 
aad  that  it  would  ba  lawful  for  ehoftkeaptre  to 
sell  intoiieatiog  liquors  in  quantities  of  a  qeart 
and  upwards,  it  wo  aid  hardly  be  ODiateoded  that 
the  selling  in  lass  qneatiiies  wHhoot  a  Koeeie 
would  not  ba  an  effisnoe  paoiehable  aoder.  the 
previelone  of  the  2&lih  .seotioB.  As.  weB  aiighl 
it  be  argued  that  baoaiise  tinder  are.  2522  «o  tavem 
or  shop  license  shall  be  necessary  foreeUingaay 
liquors  ia  the  original  pa<Aeges,  provided  they 
contain  not  less  than  five  gallona  er  one  dosea 
bottles*  that  it  wonfd  net  be  an  offence  to  sell 
paekagea  oenUining  one  gallon  or  balf-a«deseo 
bottlea. 

We  are,  therefore,  of  opln&m.  tba^t  the  defend- 
ant waa  properly  eonvietsd^  add  that  the  tnle  be 
discharged  with  eeats.  <     • 


COMMON  IiAW  CfiAMBSRS. 

{Kfp&tUd  by  HiNav  (yftuxv,  Wau  Baniatet-tMrlam, 
.  JifparUr  ia  Ffodm  dHuti  ami  CHtmba^ 

Rb  Davidson,  ' 
Mt6lv«ata«l*-AH«yHmfit  ^  afp^-^I^tctiee^^Ameat^^vi^t. 
An  applioatton  of  aa  insolvent  for  a  diaofauge  ,w«s  di*' 
missed  by  the  County  Jud|^'onl6th  September,  On  the 
!l3rd  September  the  Insolvent  gaVehotice  of  tin  intpnded 
application  on  ttaa  Stth  Septambee  to  a  ^dga  at 
Oagooda  Hall^  for  le«ire.  to  appeal^ .  BM,  ii^  tkis4«gii^ 
was  clearly  insufficient,  but  on  the  authority  of  Kk  0»-n, 
12  Grant  446,  and  in  favor  of  the  liberty  of  a'  au^^et, 
the  lioUoe  waffamanAsd. ' '  -     .  - 

eniere  as  to  the  aatefiala  that  ahonlA  be  hafoseitb^  jadg* 
on  auch  an  application- 

rChambera^  Sept  30,  I8«r.} 

The  Judge  of  the  County  Court  of  lUe  Cpuatj 
of  Went  worth,  on  the  16th  d%y  of  September 
last,  made  %n, order  di8ch{irgii)g. the  InaolTeQt's 
application  to  be  relieyed  ftom.  custody  .on  a 
warrant  for  hia  arrest  for  centejaipt.li^  not  obej- 
ing  an  order  of  the  judge.  .    .    ,      ,  i 

Notice  of  appeal,  was  served  on  the  20tb  ef 
^epteipber,  to  the  effect  that  ati  application  woulti 
be  toede  to  aJudge  ofpne  cf  the  Superior  Qouri« 
of  Coismdn  taw  at  Osgoode  Hall,  qn  the  ;23rd 
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dny   of  the  '^ame  moath,  for  leave  to  ftp|>eal 
Rgsinst  tbe  abore  order. 

This  did  not  nrrtve  \n  time,  and  ftnoiher  wA\w 
was  serfed  on  the  23rd  of  September,  that  a- 
motion  would  be  made  before  a  jodge  atO0gDod« 
Hall  on  the  following  day. 

This  }n$i  notice  was  tbe  one  whieb  was  reKed 
upon  as  the  effectire  one  between  tbe  parties. 

W.  Sidney  Sntith,  for  the  plaintiff,  objected  that 
tliis  notice  was  irregular,  inaHmncb  as  one  o?ear 
day's  notice  had  not  'bwo  giten  aocording  to  pee 
XI,  sub -880.  9  of  Insottent  Act  of  18^54.  That 
Uie  ^i^hi  days  allowed  to  Apply  to  appeal  by  tbe 
Act  of  1 866.  sec.  15,  if  computed  from  the  ser- 
▼Ice  on  the  1 6th  September,  expfred'  on  the  24th, 
and  then  The  notice  shonld  bate  been  served  on 
the  22nd  for  the  2*4 tb,  and  so  the  eerrfee  on  tbe 
23rd  did  not  nfford  the  creator  the  time  be  was 
entitled  to  after  notice  and  befbrC  the  motion 
wai«  made;  nnd  thftt  the ttfttcrfaVupon  which  the 
appeal  was  nsked  was  Insiafficient  He  cited  Re 
Sharpe,  2  (Than.  Obam.  76:  and  distinguished  Ht 
Otpefi,  12  Grant  448  j  8  tJ.  C.  h.  J.  N.  8.  22. 

Currun,  for  the  defendant 

Adav  VfiLBon^  J.^^Tbe  qaesiUn  argned  before 
me  Wat  wherber  thm  petitioaer  wae  in  a  poeitioil 
te  entllte  btm  to  tbe  Alio  wan  ce  of  bis  appeal  f 

By  tbe  act  of  164d«  eeo  16.  ibe  right  of  appeal 
16  giTCB  against  any  order  of  a  judge  .made  npoa 
any  of  tbe  sMttere  or  tbiags  vpen  which  be  is 
atirhorised  to  adjadieateor  to  make  any  order  by 
the  acts  of  1884  or  1885,  and  the  delay  for  appJy 
ing-ftv  tbe  allowance  of  an  appeal  is,  by  tl»e  act 
of  186&,  extended  to  eight  daya^which  period  is 
bj  sec.  7.  tiob*sea  8,  of  tbe  act  of  1884,  to  bo 
i^bt  'days  ^^  from  the  day  on  which  tbe  j«dg» 
ment  of  tbe  judge  is  rendered." 

By  the  aet  of  1864.  ece  II,  eub-acc.  9.  it  is 
provided^  ander  the  bead  «'  Of  prooedure  geaer** 
ally."  thst  one  clear  day's  notice  of  any  petitioa* 
motion  or  ruto  shall  be  sofficirttt,  if  tbe  patty 
notified  resides  widun  fifteen  milea  of  tbe  plaoo 
where  the  proceeding  is  to  be  taken,  dte  " 

This  service  was  made  in  Toronto  on  tbe  22{rd, 
tbe  one  day's  eleir  notice  must  therefore  exclude 
the  d»y  of  service  and  the  day  of  bearing,  so 
that  either  the  serfioe  vbomld  haire  been  on  the 
22nd  for  tbe  24th.  or  the  motion  on  the  25th 
upon  a  service  on  the  2ard ;  bat  the  service  on 
the  23rd  and  tbe  motion  on  the  24th  do  not 
give  tbe  one  clear  day's  notice- 

Then  it  is  said  that  I  can  amend  the  notice,  and 
ife  Omtn,  12  Grant  448,  is  referred  to  f»r  that 
purpose.  That  ease  goes  the  fall  length  f)o4* 
which  it  was  cited,  and  althoagh  I  am  not  satls- 
fi<>d  with  tbe  decision  of  tbe  learned  Vioe-Cban- 
eeUor,  f  am  content  to  follow  it  en  the  present 
occiisioQ. 

It  was  also  argued  that  the  case  was  not  oom- 
|>lete  without  all  the  papers  wblcb  were  before  the 
judge  below.  I  conceive  it  is  only  necessary  that 
I  should  have  before  me  such  materials  as  will 
enable  me  to  say  whether  tbe  learned  judge  in 
the  court  belovr  came  to  such  a  deeibion  as 
should  fairly  and  justly  be  reviewtfd,  and  I  per- 
eeiVe  in  The  petition  befote  me,  that  after  the 
order  for  the  alleged  contempt  cr  disobedience  of 
which,  the  prisoner  has  been  arrested,  it  is  stated 
ibui  the  phsotier  ^*  was  not  ac^lced  for  said  books 
nnd  documents,  bat  nevertheless  on  tbe  17th  of 
August,  without  any  notice  to  me  or  any  oppor- 
tunity tt)  shew  canse  against  it,  a  warrant  was 


israed  by  the  County  Court  Judge  on  the  ex-parts 
application  of  tbe  plaintiff,,  ordering  me  to  bo 
imprisoned  for  els  months,  ms  wbioh  I  was 
aifreeted  in  <Mootl*eal  and  eonveyod  thereon  to 
HamlltoD  and  lodged  in  the  Common  Gaol«  where 
I  am  now  incanieraced  under  the  said  warrant " 
Here  there  is  a  plain  ground  of  complaint,  for  I 
think  the  debtor  ahoolJ  have  been  called  upon 
to  show  cause  why  hcidid  not  obey  the  order, 
before  be  couid  be  imprisoned  for  dlsobedienee 
of'it  I  think  there  are  other  grounds  stated 
which  shonld  not,  in  a  ease  of  poMonal  liberty, 
be  too  severely  scrntiuleed. 

I  shall  allow  tbe  notice  to  be  amended  antlon 
tbe  return  of  it,  if  no  other  cause  be  ^bowo,  I 
sbnt)  allow  tbe  appeal. 

Upon  this  intim  ttion  probably  the  other  side 
may  consent  to  the  aHowanee  being  now  made. 


II»80LV£NCY  CASE. 


<i2fi»r(ed  4y  Bosa  HeMABoir,  Af.,  Birriitera<*£<iw.) 


Bcftaa  8*tPHHi  J.  Josis,  Biq^  jadga  Ooaatj  Coart,  Braot 


In  TBI  MATran  or  Wm   Bbabb,  an  iN^ouraNT. 


Cfhfinff  up  part  o/  $U>ek  to  a  ernAQnr-^Bvtitmee  nffmwiui- 
Untpr^frrwee^Ditcharoe  t^uted-^Cimd-tumal  diMChargt 
— J^eel  0/  vuolvetU  nut  ktrpimg  prtiper  btf^u  ttt  ace  ntnt. 


[BTtatlbrtf,  9th  9ept<«i«t«r,  18ST.J 
The  insolvent  made  a  voluntary  HSsigiiment  t9 
the  official  assignt^e  of  tne  cnnnty  of  Hraiit ;  and 
on  his  cximinatiMn  befhre  His  Honnr  the  Judge 
of  the  County  Court,  on  his  appliCHtion  frir  Mis* 
charge,  it  appeared  that  up  to  September,  18^4, 
be  bad  earned  on  business  as  a  general  merchant, 
at  IVidiler  station,  in  tbe  county  of  Lnmbtoti.  at 
which  time  be  removed  to  Walsinghntn.  io  th^ 
county  of  Norfolk.  He  was  then  Sntvffit.  He 
own«d  a  house  and  lot  at  Widder.  Tbe  fcousC 
WAS  ioftored  Th^  property  was  mrrtti! aired  to 
Kerr,  McKfnxie  &  Co.,  of  London  At  timr  time 
he  Was  owing  Kerr,  McRenxie  &  Co.  over  $9.0fK). 
The  buildings  were,  subsequent  to  BeaieN  remo- 
val fhom  Widder,  destroyed  by  Are,  and  Ke»"r., 
McK»-nzie  <&  Co  trot  $900  for  insurance,  and  sold 
tbe  lot  under  the  mortgnge  for  $400  more 

•In  January,  1865,  the  Insoleent  b^rng  bebicid 
in  his  payments  to  Kerr,  MeKeniie  ACo..  they 
sent  their  book-keeper  to  the  Insniveiit's  place  of 
baseness  at  Walstngham,  and  adrleed  him  to  ooii- 
fine  himself  to  groceries,  taking  away  all  bis  dry 
goods,  which  had  been  pnrcbared '  firom  Kerr, 
MoKenaie  dr  Co.  No  aeoohot  was  kept  by  the 
insolvent  of  the  amottnt  of'  gooda  delivetwd  to 
Kerr,  MoKentie  ft  Co.<  they>  prsmisrng  to-  send 
him  an  aocounl.  At  the  time  KefT«  McKnaaiis 
A  Co.  got  tbei*e  dry  goods*  thrte  or  f  ur.  other 
creditors  had  overdue  aceowiti  against  ineoWent, 
Aboilt  this  time  ChlMe  dr  Co.  sued  nisolvant  for 
a  claim  ot  $SO0.  and  tbo  sheriff  sold  the  stock, 
amounting  to  $800  or  $900;  to  satisfy  the  e«cu* 
tions  !n  Cblld^s'caso.  Beare  kept  no  book*  while 
at  Walsiogham,  and  kept  no  accooitt  of  tbe  easb* 
The  daily  sales  were  not  large. 

West  Brothers'  debt  was  eontraoted  in  AngnaS^ 
1888,  on  four  months'  credit,  and  were  shipped 
to'  Insolvent  while  at  Widder,  addreasod  to 
WllHam  Brace,  and  taken  from  the  railway  eta* 
tSon  by  insolvent,  who  paid  the  freight  fi^me 
letters  were  addressed  to  William  Brnoe.  One 
WM  from  a  lawyer,  and  had  reference  to. these 


188— Vol.  III.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZEITK  pecember,  1867. 


goods,  addresad  to  the  William  Brace,  which 
iasolvent  opened  and  returned  to  the  post  office. 

The  insolveni'B  liabilities  for  which  be  sought 
a  discbarge  amoanted  to  $1,529  20. 

Fitch,  for  the  insolvent,  applied  for  an  order 
for' his  discharge. 

McMahon,  contra.  The  discharge  shoald  be 
conditional,  on  payment  of  West  Brothers*  claim. 
The  goods  were  got  in  1863,  addressed  **  William 
Bruce.*'  Beare  was  then  soWent,  bot  concealed 
from  West  Brothers  that  he  had  these  goodn. 
They  could  then  have  collected  their  claim.  The 
goods  given  to  Kerr,  McKenzie  &  Co.  was  a 
fraudulent  preference.  Insolvent  said  he  thoaght 
he  was  satisfving  the  whole  of  their  claim.  Ha 
gave  them  more  than  half  of  his  assets.  After 
he  gave  Kerr,  McRenzie  k  Co  these  goods,  he 
owed  several  other  creditors  claims  Uis  whole 
estate  left  only  realised  $100.  Ri  Lamb,  3 
L.  J.  N.  S.  18.  He  did  not  ketp  books  at  Wal- 
Bingham.     Tb. 

Fitch,  in  reply.  The  goods  eent  by  mistake  do 
not  show  any  fraud,  but  a  mi.stiike  on  Beare'a 
part,  through  the  fault  of  We^t.  As  to  fraudu- 
lent preference,  see  Insolvent  Act,  1864,  sec.  9, 
sub-sec.  6,  and  sec.  8,  sub-.^ec.  4.  He  gave  the 
goods  back  to  the  person  from  whom  he  pur- 
chased them. 

Jovis,  Co.  J. — I  think  the  transaction  of  the 
insolvent  with  MoKenre  ft  Co.,  in  January,  1866, 
was  a  fraudulent  preference,  and  as  such  would 
afford  grounds  under  the  act  for  the  creditors  of 
the  insolvent  to  oppose  bis  discharge ;  also  the 
fact  that  he  kept  no  account  book  of  his  fash 
receipts  and  payments,  or  other  books  of  account 
suitable  for  his  trade,  while  he  carried  on  busi' 
ness  in  the  county  of  Norfolk,  where  he  was  in 
business  from  September,  1804.  up  to  the  time 
he  failed,  in  the  spring  of  1863,  would  entitle 
the  creditors  sucoessfuliy  to  oppose  his  dischaige. 
The  importance  of  having  such  books  of  account 
is  evident ;  for  the  insolvent  swears  he  was  sol- 
vent when  he  removed  to  the  county  of  Norfolk, 
and  it  was  while  he  was  there,  and  while  he  kept 
no  books,  that  he  became  insolvent;  and  there 
is  therefore  no  way  of  tracing  his  transactions, 
to  show  how  he  became  insolvent,  because  no 
record  of  his  business  transactions  or  of  his  cash 
receipts  or  payments  has  been  kept.  The  Insol- 
vent Act  provides  that  the  neglect  in  keeping 
sueb  booka  after  the  passinp:  of  the  act  (80th 
June,  1864),  shall  be  a  sufficient  ground  for 
opposing  the  insolvent's  dischairge;  and  it  was 
about  three  months  after  that  date  that  he  com- 
menced busiuesB  in  Norfolk. 

The  turning  over  of  all  hi»  dry  goods  to  Kerr, 
McKeniie  k  Co.,  besides  being,  I  think,  a  frau- 
dulent preference  under  the  act,  was  a  transac- 
tion showing  on  the  part  of  the  insolvent  a  com- 
plete recklessness  as  to  what  he  did,  and  a  total 
disregard  of  the  interests  of  his  other  creditors. 
The  agent  of  Kerr,  MoKensie  k  Co.  came  to  the 
insolvent  and  stated,  without  any  previous  inti- 
mation, the  steps  they  intended  to  take ;  that  it 
would  be  for  his  interest  to  go  out  of  the  dry 
goode  business,  and  deal  only  in  groceries;  to 
whieh  he  at  once  assented ;  and  they  then  pro- 
ceed to  take,  without  any  objection  on  his  part, 
the  whole  of  the  dry  goods  stock,  which  was  the 
bulk  of  the  whole  stock,  and  remove  it  to  Lou- 
do'i.  He  did  no*  even  keep  any  account  of  the 
quantity  or  value  of  the  goods  they  took:  they 


promised,  he  said,  to  send  hioi  an  ftcconnt*  viiieit 
they  never  did. 

This  trauBfer  of  so  large  a  portion  of  his  good?, 
in  my  opinion,  reduced  Mr.  Beare  to  a  state  of 
insolvency,  and  in  two  months  thereafter  be  gave 
notice  of  insolvency  ;  and  the  whole  tr&D«aoiif>a 
showed  snob  an  utter  disregard  of  the  jntertst^ 
of  his  other  creditors,  as  can  only  bo  reeoaciteJ^ 
in  my  opinion,  with  the  fact  that  ha  tnteacled  to 
give  his  creditors  Kerr,  McKenxie  A  Co.  &fra«- 
dulent  preference. 

I  also  think  that  nuder  the  oircuflsataDces 
which  West's  debt  was  contracted  are  aaob,  timt 
if  I  had  granted  a  uischarge,  it  would  only  hAv« 
been  conditional  on  the  insolvent's  pAyiog  tb*t 
debt.  Although  Mr.  Beare  whs  well  aware  that 
these  goods  were  wrongfully  addressed,  and  from 
the  letters  received  at  the  post  office  to  th€  same 
address,  one  of  which  he  (Beare)  opened,  hd 
must  have  known  that  West  Brothers  were  not 
aware  that  he  (Benre)  had  got  these  gnods,  yet 
he  concealed  that  fact  from  them,  and  this  At  a 
time  when,  had  they  known  that  he  got  the 
goods,  they  could  have  obtained  payment,  far 
Beare  was  at  that  time  quite  solvent.  Nt>r  did 
he  admit  that  be  received  these  good.<«  until  afrer- 
wards,  when  they  had  otherwise  ascertained  the 
fact,  and  were  suing  him  for  the  amount  of  their 
claim. 

I  think,  from  the  above  considerations,  and 
from  the  observations  of  the  eourt  In  re  Lamb 
3  U.  C.  L.  J.  N.  8  18,  that  it  is  my  doty.  io 
this  case,  to  make  an  ordor  refusing  the  ditoharge 
of  the  insolvent  abaolntely. 


EKGLISH  BEFOBTS. 


CROWN  CASES  RBSEBVSD. 
Rb<i.  v.  Thomas  Monnis  avd  Avotrxb. 

JtfaiMfoMff AI«r-*Z>MUM  niiMmquad  to  a  wnvidtiam  by  «  ma{fi»- 
Irate  for  the  anautt^Pniar  omtiaUon  far  the  ataaa/t  nc 
bar  to  indict mentr^U  <t  25  FidL  cap.  100,  mc  45. 

Where,  upon  indictment  for  manalaoghter,  it  appeared  th^t 
the  prisoner  had,  in  the  lifetlmd  of  the  der>eaa«d,  l>e<ea 
summon^  before  magistrates  and  oonvicted  and  sen- 
tenced to  imprisonment  with  bud  laboor  jbr  tha  aaaaulcs 
which  subse<iuently  caused  the  death,  and  tkatbe  h*i 
undergone  that  sentence,  it  was 

MM  (Kelly,  C.  B..  dissentiente)  that  under  24  &  25  Vi<?. 
cap.  100,  sec.  45,  sacb  o^vkstion  and  pTtniahmeut  was 
no  defence  to  an  indictment  far  manalaoghter. 

[C.  C.  a,  May  4  ;  Jnne  1.— 15  W.  R.  999.] 

Case  reserved  by  Pigott,  B. 

Thomas  Morris  was  tried  before  me  at  the 
Stafford  Spring  Assizes  upon  an  indictment  for 
the  manslaughter  of  Timothy  Lymer,  by  iuftict- 
ing  bodily  injuries  on  him  on  the  25th  of  June. 

It  was  proved  in  evidence  that  the  prisoner  had 
been  summoned  before  the  magistrates  at  the 
instance  of  the  said  Timothy  Lyroer  for  the 
assaults  which  caused  the  death,  and  was  convic- 
ted and  sentenced  to  imprisonment  with  hard 
labour.     He  underwent  that  punishment. 

Timothy  Lymer  died  on  the  Ist  of  September 
from  the  injuries  re.snUiof(  from  the  above-men- 
tioned assaults  It  was  contended  under  section 
45  of  24  &  26  Vic.  cap.  100,  that  the  conviction 
for  the  assaults  afforded  a  defence  to  the  present 
indictment  for  mansbtuj^hior  (see  Heff.  v.  JSlrmg- 
ton,  9  Cox  C.  C.  86  ;  lO'W.  R.  IS.)  There  was  a 
substantial  question  raised  by  the  evi<Wi»ce 
whether  the  manslaughter  was  the  rcult  of 
injuries  inflicted  by  the  prisoner  M')rri:»  or  the 
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other  priBoner  Gibbons,  joined  in  the  present  in- 
dictment, and  whether  they  were  acting  in  con- 
oert  I  thonght  it  desirable  to  let  the  prisoner 
Morria  haTO  the  benefit  of  either  of  the  defences, 
and  for  that  purpose  to  let  the  questions  of  fact 
go  to  the  jury  upon  the  plea  of  not  guilty,  and 
to  reserve  the  question  of  law,  tinder  the  afore- 
said section  45,  for  the  opinion  of  this  Court. 
The  prisoner  Gibbons  was  acquitted  and  the 
prisoner  Morris  was  oonTicted. 

If  the  Court  should  be  of  opinion  that  a  con- 
Tietion  for  the  assault,  at  the  instance  of  the 
injured  person,  under  sec.  46,  affords  a  defence 
in  law  to  an  indictment  for  manslaughter  result- 
ing from  that  assault,  then  a  plea  of  not  guilty 
to  be  entered,  otherwise  the  prisoner  Morris  to 
be  called  op  for  judgment  at  the  next  assizes. 

G.  Browne  for  the  prisoner.  No  counsel  ap- 
peared on  the  other  side. 

[Martin,  B.,  mentioned  SatvCs  eate,  reported 
in  the  Old  Bailey  Sessions  Papers,  1857,  toI.  46, 
p.  884,  the  nature  of  which  is  stated  in  the  fol- 
lowing jodgmer.t ;  and  Kellt,  C.B.,  said  the 
question  turned  on  the  meaning  of  the  words 
**  for  the  same  cause,*'  in  24  &  25  Vic.  cap.  100, 
sec.  45.]  Beg.  ▼.  Walker,  2  Moo.  &  Ry.  44 ; 
Eeff.  T.  Elrington,  1  B.  &  S  688,  10  W.  R.  13; 
and  Beg.  y.  Stanton,  5  Coz,  C.  C.  324,  were 
referred  to. 

Cur,  adv,  vtdL 

EiLLT,  C.6. — ^In  this  case  I  hare  the  misfor- 
tune to  differ  with  my  learned  brethren,  who  are 
of  opinion  that  the  conTiction  ought  to  be 
affirmed.  The  prisoner  was  eharged  before  the 
magistrates  with  an  assault,  under  the  24  it  26 
Vict.  cap.  100,  at  the  instance  of  the  party 
Aggrieved,  and  now  deceased.  Timothy  Lymer 
was  couTicted  and  sentenced  to  imprisonment 
with  hard  labour,  and  has  undergone  that  sen- 
tence. The  assault,  the  unlawful  act  with  which 
he  was  charged,  is  the  same  assault,  and  one 
and  the  same  act  as  that  which  caused  the  death 
of  Lymer,  and  of  which  he  has  been  oonricted 
under  the  present  indictment.  I  think  therefore 
that  the  case  comes  within  the  precise  words  of 
section  45  of  the  24  &  25  Vic.  cap.  100.  which 
provides  that  in  such  aca^^e  **  he  shall  be  released 
from  all  farther  or  other  proceediogs  cinl  or 
criminal  for  the  same  cause."  It  is  true  that 
the  offence  is  now  charged  in  other  language, 
and  that  which  before  the  mngistrates  was  de- 
Bcribed  as  an  apsault  is  now  described  as  man- 
slaughter ;  but  it  is  one  and  the  same  act,  and 
the  cause  of  the  prosecution  before  the  magis- 
trates and  the  cause  of  this  prosecution  are  one 
and  the  same  cause.  The  case  therefore  comes 
within  the  letter  as  well  as  the  spirit  of  the  Act 
of  Parliament,  and  I  think  that  to  sustain  this 
conTiction  would  be  directly  to  violate  the  maxim 
or  principle  of  the  law,  **  nomo  debet  vis  vexari 
(here  we  might  say  puniri)  pro  eddem  eatud.** 
Cases  may  indeed  be  suggested  in  which  there 
might  be  a  failure  of  justice,  as  where  an  assault 
should  have  been  treated  lightly  by  a  magistrate 
and  upon  conviction  a  slight  sentence  passed, 
and  yet,  from  the  subsequent  death  of  the  party 
assaulted,  the  offence  might  amount  to  murder ; 
but  such  a  case  must  be  rare  and  exceptional, 
and  I  think  we  ought  to  presume  that  the  magis- 
trates will  in  all  cases  under  this  or  any  other. 
Act  of  Parliament  do  their  duty,  and  as,  where 
the  charge  is  made  at  the  instance  of  the  party 


aggrieved,  it  may  also  be  presumed  that  the 
whole  df  the  evidence  would  be  fully  brought 
before  the  magistrates,  and  upon  conviction  an 
adequate  punishment  inflicted  accordingly,  I  do 
not  think  it  was  the  intention  of  the  Legislature 
or  consistent  with  natural  justice,  that  the  acci- 
dent of  the  subsequent  death  of  the  party  should 
subject  the  accused  to  a  repetition  of  the  trial  and 
the  punishment.  SalvCe  eate  is  clearly  distin- 
guishable. There  the  prisonor  was  indicted  for 
the  murder  of  one  Robertson,  and  pleaded  a  plea 
of  autrefou  acquit,  the  acquittal  having  been 
upon  an  indictment  for  wounding  with  intent  to 
kill.  It  was  clear  that  this  acquittal  might  have 
been  pronounced  upon  the  ground  of  the  jury 
having  negatived  the  intent  to  kill,  and  yet  that 
the  prisoner  might  well  be  guilty  of  the  murder 
without  an  intent  to  kill  the  individual  murdered, 
as  if  he  had  shot  at  another  man,  but  uointen- 
tionally  killed  Robertson.  The  plea  therefore  of 
autrefoii  acquit  was  in  that  case  properly  over- 
ruled. Here,  however,  the  prisoner  has  been 
tried,  convicted,  and  punished  for  the  very  same 
offence  in  all  its  parts,  though  under  a  new  name, 
as  that  for  which  he  is  now  indicted  and  again 
convicted ;  and  It  seems  to  me  that  to  allow  this 
conviction  to  stand,  is  to  punish  a  man  twice  for 
the  Tery  same  cause  in  violation  of  the  before 
mentioned  maxim,  and  of  the  express  declaration 
of  the  Aet  of  Parliament.  I  think  therefore  that 
the  eonvietion  ought  to  be  quashed. 

Mabtut,  B.,  said  the  question  was  whether  the 
suffering  the  imprisonment  imposed  by  the  jus- 
tices was  a  defence  to  this  indictment  He 
agreed  that  SalvCs  ease  was  not  in  point.  The 
meaning  of  the  words  <*  the  same  cause,"  in  the 
45th  section,  was  the  same  cause  as  that  on 
which  the  justices  had  adjudicated ;  and,  in  his 
opinion,  a  new  offence  arose  whei\  this  man  died. 

Btlxs,  J. — I  am  of  opinion  that  under  statute 
24  k  25  Vic.  cap.  100,  sec.  45,  the  prior  oonvie-* 
tion  of  the  assault  affords  no  defence  to  the  sub- 
sequent indictment  of  manslaughter,  the  death 
of  the  deceased  having  oocurred  after  the  con- 
viction, but  being  a  consequence  of  the  assault. 
The  form  and  intention  of  the  common  law  pleas 
of  autrefois  convict  and  autrefois  acquit,  show  that 
they  apply  only  where  there  has  been  a  former 
judicial  decision  ou  the  same  accusation  in  sub- 
stance, and  where  the  question  in  dispute  has 
been  already  decided.  There  has,  in  the  present 
case,  been  no  judicial  decision  on  the  same 
accusation,  and  the  whole  question  now  in  dispute 
could  not  have  been  decided ;  for  at  the  time  of 
the  hearing  before  the  magistrates,  whether  the 
assault  would  amount  to  culpable  homicide  or 
not,  depended  on  the  then  future  oouUngency 
whether  it  would  cause  death.  The  case  of  Beg. 
▼.  Salvi,  argued  before  the  Lord  Chief  Baron 
Pollock  and  my  brothen  Martin  and  Willes,  if 
not  precisely  in  point,  is  nevertheless  a  strong 
authority  for  this  riew  of  the  law.  But  reliance 
is  placed  on  the  words  of  the  statute  (24  k  26 
Vie.  cap.  100,  sec.  45)  *'  for  the  same  cause.*' 
It  is  to  be  observed  that  that  statute  does  not  say 
for  the  same  act,  but  for  the  same  cause.  The 
word  **cause''  may  undoubtedly  mean  act.  but  it 
is  ambiguous,  and  it  may  also,  perhaps  with 
greater  propriety,  be  held  to  mean  '*  oauee  for 
the  accusation."  The  cause  for  the  present 
indictment  comprehends  more  than  the  cause  in 
the  former  summons  before  the  magistrate,  for 
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it  ooniprBb»n<i»'tbe  de^Ui  of  Ue  pattj  awaufliQdi 
It  iii,  tlierefure, '  At  least  iu  one  sense,  ooi  the 
same  cauae.  Bat  if  these  obaervatioos  oa  the 
me&nini^  of  the  word  "  CAuse,"  as  nsed  in  the 
atatvte,  sboald  appear  to  tatoar  too  maob  of 
refinement,  aad  to  be  used  io  aapport  ,of  a 
forced  coiistructfoo,  it  must  he  remembered  that 
it  is  a  sound  rale  to  oonstrae  a  statute  in  confor- 
mitjr  with  the  oemiaoa  law  rather  tbaa  agiiinst 
it,  except  where  or  so  far  as  the  statute  is  plaMil  J 
intended  to  alter  the  course  of  common  law.  An 
additional  reason  in  this  case  for  following  the 
eommon  law  is  the  misebfief  nhicb  would  result 
from  A  different  oonatructioa.  Mj  brother  Martin 
has  already  illustrated  the  mischief  in  civil  oases 
by  a  reference  to  Lord  Campbetl's  Act  And  in 
oritamal  cases  the  misebief  might  be  mntsh 
greater,  a  murderer,  for  eiample*  by  aafferving 
or  obtaining  a  previous  oonviction  for  an  assault, 
might  e.^'cape  the  due  puuiehment  of  his  cnme. 
Kbatino  and  SHim,  J  J',  enneurred. 

Conoictwfi  affirmed,- 


CORRESPONDENCE. 


ne  Question  of  Coats  in  the  Division 
Courts, 

To  THjE  Editors  op  the  L  )Cal  Courts 
Gazette. 

Gentlemen, — ^T  find  I  hare  given  your  con- 
cealed **  Gommnnicator "  a  great  advantage 
over  m»  m  publishing  my  name^  He  kno(«rs 
me. it  seemsk  and  has  '^t&kien  the  weighirof 
me,"  and  is  relieved  of  the  (ear  that  o^^preBaed 
the  Rajah,  '*fear  of  what  he  di4  not  knou 
of  his  enemy,  not  fear  of  what  he  did  know.'' 
For  anything  I  know  to  the  contrary,  ^'Gon^ 
muolcator  "  may  be  the  ghost  of  the  Regicide 
lAwyer  Coke,  only  I  think  «Ten  a  demented 
ghost  would  fly  at  a  higher  quarry  than  iH- 
tision  Courts  clerks  and  hailiffa. 

Sirs,  I  have  resd  ear^lly  my  letter  of  last 
September,  and  reaDy  I  cannot  see  any  illr 
nature  in  it  I  think  all  the  ill-nature  ma  in 
the  letter  thai  called  forth  miae.  But  ^  Gcni' 
municator"  oa&'t  see  that  So  Til  sa^  no 
more  about  it  '  .  . 

^'Communicator"  can  have  the  desired  in* 
formation  by  forwarding  to  my  address  (posl^ 
paid)  ten  cent§,  the  fee  allowed  for  a  March 
made  by  a  person  who,  having  no  business  wcth 
the  suit,  asks  for  the  increase  of  his  knowledge 
I  wlU  make  no  charge  for  writing  paper,. a^ 
tending  to  post,  4c.,  Ac  And  I  leave  tiie 
reader  to  consider,  what  weight  to  allow  to  tiie 
opinion  of  one  who  not  being  himself  a  judge, 
oooly  tells  us  that  he  differs  from  the  beit 
judges  m  regard  to  the  matter  in  question.  • 

I  did  not  make,  nor  do  I  note  make  any 
'*  excuse  for  travelling  out  of  the  legal  tari£^ 


or  for  making  ooeforniifB^^'  A-dttxy  thai  I 
bav\^  done  oither'oae  or  the  other;  for  my- 
solf  and  my  Bailiff  I  still  hold  ihak  oar 
^uiigds  are  correct,  aod  aathoriaed  by  the 
esiating  tariff;  i«nd  "  CommttoieaCor  "  htas  nat 
pr^ed  me  lOt  be  wrong.  Ket  being  myself  a 
thief  I  cannot  question  the  truth  or  otbowi&e 
of  "ConuAjinieator's^*'  statement  i>(  the  mode 
in  which  such  persons  argue ;  but  if.  '*  Com- 
municator "  favours  us  with  another,  letter  I 
will  be  obliged  by  his  putting  his  name  to  it, 
and  giving  his  sense  of  the  sentetoc^  in  which 
he  couples  my  name  with  the  word  *^  thi^ f" 
for  *'it  strikes  me"  very  forcibly  that  the  plain 
sense  of  that  passage  is  that "  Gomiauuicator" 
says  that  I  am  a  thief.  - 

"Communicator"  says  *'tho  Division  Court 
tariff  was  made  when  such  courts  as  that  at 
Brampton  had  some  fov?r  hundred'  suits  at 
BACH  siTTiico  and  Toronto,  London,  and  Ham- 
ilton and  n>any  other  courts,  had  ten  times 
as  many  softs  as  they  have  now."  Thte  like 
most  of  the  asseftiona  made  by  **  Communica- 
tor id  incorrect  The  tariff  was  framed  A.R 
1855,  lA  w^ich  year  the  total  number  of  suits 
including  A}h»  and  Judgment  Summon^  aC 
Brampton  w«a  743,  an  average  of  124  (nekriy) 
to  each  court  |he  next  year  the  nuiMierwas 
795,  or  133  (nearly)  to  each  court  It  was 
in  t857  two  years  after  the  tariff  was  'formed, 
that  the  unfortunate'  state  of  thing<t  for  the 
debtors  of  the  country  commenced ;  even  that 
year  there  was  only  one  court  where  the 
suits  amounted  to  four  hundredy  (and  about 
70  of  these  were  alias)  and  one  other  in  the 
year  1658.  And  I  am  very  oertam  that  aet- 
ther  the  Toronto  nor  any  other  court  had 
nearlp  or  oper-wLM^EV  tsorsjjm  suita  in  ooe 
year. 

Most  of  the  other  oommmilcationa  are 
equally  unibuBded,  and  made  with  a  dimngo- 
nttousnesa,  that  says  much  for  the  ill-nalure 
that  pr^'mpted  them.  I  refer  chiefly  to  the 
oompariton  between-  Division  Court  and  Ooun- 
tf  Ooatt  O08t&  *^  Commmkator"  ignoras  the 
fiwt  that-  there  are  five  ratcB  of  fees  in  the 
Division  Court,  so  (kr  as  the  clerks  and  ballifb 
are  concerned.  Ho  theo  unfidriy  contrasts  the 
highest  sfum  that  ho  can  mm  for  in  the  Cowntf 
Courts  with  costs  for  $60  00  the  lotoest  mtm 
for  which  Division  Court  fees  of  the  kigkat 
rate  can  bo  chaiged.  Why  oould  he  not  as 
well  compare  the  costs  on  a  $100  suit  in  a 
Division  Court  with  the  eosts  on  a  $101  suit  in 
the  County  Cowl  ?  except  that  that  would  be 
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errni^  as'fiir  on  thk  otiMr  sldei  •  Then  to  build 
up  hf»  bibd'irguiA6ht  he  tmifaMto^«r.tlM  aSAot^ 
iff'afiSi  dOkx  and  f\irther  compar(t$  the  ooets  of 
County  Court  suits  where  there  t>  n«  fiit^M^i^ 
and  'fTltere  ^^^A^itft^  iipdidwh  m7«I(^*'  witli 
the  Goat^  in  H  DfTieion  Court  ^uH  where  the 
depo;»H  of  f4  he  80  bitterly  Oompkins  6f  te 
mesfit  td'cdter  some  mileage/ and  the  f^es'Tor 
oHfrying'the  oade  through  to  judgment 

yow  Sfn?,  the  cogts  on  suits,  paid  oti  nertiee 
and  lia  mileage  in  th^  Division  Court  will 
compare  with  County  Court  costa  in   this 
fashion: — 
Divi»&iQ  Court  costs  for  Judge,  Clark  and  BftillfT,  In  sultd 

aoi«xc««aftig .....9B00    hiwfUlaMM}ttni»  •»^9ee^ 

"  20  00       "         •  fl6a 

"*  *•  40  00        "         "  1  45c. 

••         •    '«  ••  90  ed        •*         "  1  65c. 

livm  |w  00 1«.  100  00  ••  "  , .  «  05c 
County  Court  costa^  (taking  **  Comuiunica'^ 
tor'a**  fee  for  attorney  ae  •correct)  would  be 
$7  02,  from  tlOp  00  to  $400  00.  Xbe  sauiR 
»uit  Ukknn  on  to  judgment  ia  DiykioQ  C^urt 
would  be  respectively,  fl  17|  $1  40,  $3  15, 
$a  65^  $8  80,  and  County  Court  costa  uader 
tbaaecme.oircuinstaiiceaAt  tiMvery  £eas^  when 
no  Mknot  mado  nor  witness  ezAi0^hied»  wpiUd 
be  /orly  doUara.  **  QooiaiuDicfttor  "  ftlao 
undemtMeA  the  aherifiTB  fees  on  an  ezeeotion 
returned  nulla  h^na^  he  aays  "  they  are  8dc« 
or  at^^HOsC  dOc/'  Tbey  are  really  always  36a. 
for  any  amouDt  on  a  County  Court  execution  !• 
while,  a.  Oiviaion  Court  bailiff  geta  only  80a, 
40c.,  60c.  and  75c.,  quite  a  sufficient  distinctioi^ 
for  the  honourable  office  of  sheriff* 

To  ve torn  to  the  question  ofa  bailiflB  right 
to  a  (be  for  enforcing  an  execution,  when  no 
good^  aare  found  onr  which  to  levy.  We  have 
been  arguing  the  mtUer  on  wrong  preioiMff. 
The  fee  claimed  is  not  what  we  have  been  4ialt« 
ing  it,  A  fee  for  making  a  return  on  an  ezeeutlon, 
wheChmr  nulla  bona  or  anything  elsei  Ther* 
19  no  fe^  for  making  a  returu,  th«  f^  ift  obka* 
ed  for  oitfi^reing^  a  foa/rremii;  and  the  ^hole 
thing  turns  upon  wh«t  is  eofonang  a.wunjaBti. 
I  hold  that  going  to  the  pHtce  where  goods 
are  said  to  be,  and  searching  for  theni^  is  mt* 
forcing  a  isorronl.  It  nay  not  be  a  euccetitful 
enforumtntlaX\ow\  butwBl  '^Communicator" 
say  ihat  Lee  and  Jackson  and  other  Soathem 
heroes  did  not  fight  for  their  liberties,  merely 
because  Ihey  were  beaten  in  the  fight  Or— as 
he  is  so  well  up  in  thiefly  reasonings  and  ar* 
guments, — Is  the  pickpocket  who  puts  his 
hand  into  a  man's  pouoh  any  the  less  a  thte^ 
or  less  deserving  of  his  reward,  because  he 


happens  to^flnd  tbe  potkc*  empty,  vn^^^o  can- 
not  letyf  *'Conimunf(iator"  hops  ahout  so; 
from  one  thiog  to  another,  Uiat  hw  difficult  to 
give-  a  -conneoted  reply  to  him.  His  saying 
"that  he  was  well  acquainted  with  Judge 
Barrison^s  law,  and  is  acquainted  with  Judge 
fiowaa'spraetice'^  does  not-proveme  wrong  as 
to  my  assei^tton  about  the  one,  or  my  deduction 
from  the  other.  I  cannot  sec  that  he  has  less- 
ened the  focce  of  my  argument  at  all  And  if 
**  Oommunicator '*  will  refresh  his  memory  a 
little,  he  may  remember  that  the  words  he 
gives,  as  Judge  Harrison's  (viz ,  "  that  be  only 
i^owed  it  nnder  peenlkif  «nd  apeeial  cfrcum- 
stances,  when  plaintiffs  put  balKflfe  to  speeud 
or  unnecessary  or  special  trouble,  when  upon 
special  appKeation  to  him  by  the  bailiff  he 
would  allow  the  fee,  or  $0mofeo  on  exeeuitOBS 
returned  nulla  bomi^'-)  were  to  the  effect  that 
under  those  special  circumstances,  he  would 
allow  (not  the  fee  in  question),  but  some  other 
special  fee  for  the  .special  and  unnecessary 
trouble.  And  in  respect  to  his  question,  "if 
so,  why  did  any  bailiff  apply  to  Judge  Harri- 
son ?"  I  ask  him,  did  ho  ever  know  a  bailiff 
that  did  ?'   I  do  not 

He  says  again  **  that  Mr.  Agar  knows  well 
that  the  rule  of  his  late  Judge,  Mr.  Boyd,  wuh 
not  to  allow  his  twiliffs  to  make  such  chal-ge?.'' 
The  inoorrectness  of 'this  statement,  is  only 
equalled  by  the  impertinence  of  it,  if  It  were 
eorrect,  as  he  there  accuses  me  of  continuing 
a  practice  that  my  Judge  condemned.  During 
all -the  years  that  His  Honour  Judge  Boyd, 
presided  in  the  court  of  which  I  was  derk,  I 
invariably  allowed  the  foe  to  my  bailiff,  and 
His  Honour  never  told  me  that  I  was  wrong. 
Neither  did  I  bear  from  any  ono  else  that  he 
thoi^t  or  said  %o.  His  Honour  may  not  have 
been  awaare  that  I  did  it  I  never  asked  his 
opinioa  on  the  sul:^t,'  having  already  had 
Judge  Harrison's.  Sirs,  we  have  again  repeated 
the  old  story  of  the  living  jatJeass  kicking  the 
dead  lioa.  **  Communicator '*  has  done  well 
to  wait  until  oor  honoured  friend  Judge  Har- 
rifexm,  "WAS  gathered  to  his  fathers,  before  he 
daq;^  to  aecuse  him-  of  unfoimess  in  his  judi* 
dat  capacity.  Sir,  I  Bu^)ect  who  **  C^)mmuni- 
oator"  is,  and  tell  him  that  if  he  wants  to 
raise  any  unpleasant  feeling  towards  liimself 
in  the  breasts  of  the  officers  of  Division 
Cburts  in  the  oodhties  of  York  and  Peel,  to 
say  a  disrespectful  word  of  the  late  Judge 
Harrison  is  the  quickest  and  surest  way  he 
can  do  so. 
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*'  Communicator"  wants  us  to  copj  Job  of 
old,  (Heaven  knows  we  have  great  need  of, 
and  great  opportunitieB  for,  tbe  display  of  his 
peculiar  virtue,  and  even  Job  grumbled).  Even 
in  this  matter  *^ Communicator''  shows  his 
usual  want  of  accuracy,  for  Job's  blessings  and 
trouble,  his  good  and  bad  did  not  come  toge- 
ther, all  his  blessing  were  in  a  lump  and  vn- 
allcyedy  and  surely  his  trouble  came  in  a  troop 
and  unmitigated,  and  not  the  least  of  them  was 
the  remembrance  of  hie  poet  proeperity.  And 
certainly  our  pinched  housekeeping  and  slen- 
derly stocked  woodsheds  are  not  more  pleasant 
to  look  at  or  bear,  from  the  remembrance  that 
six  years  ago  we  werejable  to  provide  things 
useful  for  our  households.  And  'tis  not  my 
fault,  Gentlemen,  that  I  do  not  read  your  most 
useful  work,  the  Local  Courts^  Gazette^  'tis  a 
luxury  that  my  poverty  prevents  me  from  in- 
dulging in.  If  *^  Communicator  "  instead  of 
proposing  the  establishment  of  another  useless 
office  (for  himself  to  fill),  useless  because  the 
County  Court  judges  do  all  and  more  than  any 
inspector  could  do, — would  propose  that  the 
Government  should  supply  every  Division 
Court  in  the  Province  with  a  copy  of  your  pub- 
lications, and  of  the  statutes  every  session,  free 
of  charge,  he  would  propose  something  really 
useful  and  deserving  the  thanks  of  the  public. 
Having  disagreed  with  "Communicator" 
on  so  many  points,  it  gives  me  real  pleasure  to 
be  able  to  agree  with  him  in  any,  and  I  cordi- 
ally agree  with  him  on  the  following  topics : — 
**  That  the  wrong  doers  among  clerks  and 
bailiffs  are  the  exceptions." 

"  That  we  are  a  respectable  set  of  men." 
"That  Mr,  Agar  is  a  careful  and  efficient 
offi^cery 

"That  the  courts  at  Burwick  were  never 
large." 
"  That  the  bailiffs  endure  great]  hardships.'* 
"  That  the  divisions  are  too  numerous." 
"  That  the  tariff  wants  increasing  and  mak- 
ing plain." 

As  for  resigning  one's  office,  that  mode  of 
getting  rid  of  injustice  suffered,  would  be  on  a 
par  with  cutting  off  one's  head  to  cure  the 
toothache.  It  is  not  likely  that  men  who  have 
spent  the  best  years  of  their  lives  at  any  trade 
or  pursuit,  and  have  patiently  endured  the 
wrong  of  working  for  half  pay,  because  the 
half  supplied  their  modest  and  reasonable 
wants  can  now,  when  it  will  do  so  no  longer, 
^ve  up  the  business  they  know,  and  join  in 
the  turmoil  and  strife  of  professions  they  know 


not,  and  when  the  young,  vigorous  and  trmined 
men  of  the  day  compete  with  them.  I  for  one 
do  not  approve  of  giving  up^he  plank  that 
keeps  my  nose  out  of  water,  on  the  chance  of 
swimming  to  a  boat,  that  is  not  in  sight; 
although,  seeing  that  I  am  a  cork  h{u)oy,  my 
floating  powers  may  be  supposed  equal  to  that 
of  other  men. 

Hoping  that  I  have  not  trespassed  too  much 
your  space  and  time. 

I  am  Gentlemen,  yours  truly, 

T.  A.  Agab, 
Clerh  let  Division  CourU  Co.  PeeL 

REVIEWS. 

The  New  Dominion  Monthly — November  and 
December  1867.  xMontreal:  John  Dougall 
k  Son,  126  Great  St.  James  St  $1  00  per 
annum  in  advance. 

Many  have  been,  the  attempts  made  to  es 
stablish  a  Magazine  of  light  reading  for  th- 
British  Provinces  of  North  America.  All,  so 
far^  have  failed,  though  many  were  for  a  time 
at  least  supported  by  considerable  talent  and 
industry.  It  seems  scarcely  possible  to  hope, 
flooded  as  the  country  is  with  the  many  ex- 
cellent serials  of  England,  at  very  reasonable 
rates,  that  the  present  attempt  will  be  more 
successful.  Times  however  have  somewhat 
changed — the  daily  increasing  wealth  and  po- 
pulation of  the  provinces,  their  recent  con- 
federation giving  us  **  a  local  habitation  and 
a  name,"  and  the  exceedingly  low  price  at 
which  this  publication  is  published,  may,  and 
we  hope  will,  combine  to  make  it  more  suc- 
cessful than  its  predecessors. 

This  magazine  is  a  combination,  partly 
original  and  partly  selected,  with  a  comta- 
reserved  for  the  benefit  of  the  younger  portions 
of  a  family.  The  matter  is  of  a  sketchy,  in- 
teresting character,  and  we  are  glad  to  see  that 
the  Hon.  Thos.  D' Arcy  McGee,  whose  literary 
abilities  are  so  well  known,  is  one  of  the  con- 
tributors to  its  pages. 

We  do  not  desire  to  criticise  this  enterprising 
and  creditable  attempt  to  supply  from  amongst 
ourselves  that  which  we  have  had  to  seek 
from  other  sources.     We  wish  it  all  success. 

APPOINTMENTS  TO  OFFICE- 


COUNTY  JUDGE. 
THOMAS  MILLER,  of  the  Town  of  Berlin,  in  tlie 
County  of  Waterloo,  in  the  Province  of  Ontario,  Barmter- 
at-Law,  to  be  Judge  of  the  County  Court  in  and  for  the 
County  of  Halton,  in  the  said  Pwvince,  in  the  room  of 
Joseph  Daris,  Esquire,  deceased.  (Gazetted  30th  Nuv.. 
1867.) 


TO  COBBESPONDBNTS. 

"  Nelson  Dodoe,  J.  P."  We  could  not  from  the  6tAtr- 
ment  of  the  case  sent  to  us  undertake  to  say  that  the 
learned  Judge  of  the  County  Courts  if  he  expressed  the 
opinion  attributed  to  him,  was  wrong  in  his  view  of  the  law. 

"James  CoLaxAV"  will  be  referred  to  tn  our  nest. 
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Liability  of  fire  policy  to  seizure  under  execution 189 

Interest — See  Bond. 

Joint  Stock  Company — 

Inducing  to  take  shares  in,  by  fraud — Liability  of  shareholder  for  calls 174 

Judgments — 

Setting  off,  where  one  judgment  satisfied  by  one  defendant — 26  Vic.  cap.  45 107 

Judiciary  of  Lower  Canada- : : 100 

Jury — 

Trial  by 146,  163 

Land — 

Grant  of,  includes  land  covered  with  water 6 

Execution — Liability  of  interest  of  locatee  from  Crown  to  sale  under 134,  144 

Landlord  and  Tenant — 

•Co-tenants — Mother  and  children — Injunction  to  restrain  sjilc  of  cn»ps  6 

Covenant  for  title — How  far  implied 83 

Covenants  to  repair  generally  and  within  specified  time — Effect  of 85 
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Landlord  and  Tenant — 

Reserration  of  ase  of  watercourse  in  I cnse— Throwing  in  rcfase 102 

Infaotst— Power  of  Court  of  Chancery  aa  to,  over  Unli  of  41,  42 

Petition  forTenewal  of  lease— What  necessary  allegations    41,  42 

Covenant  in  lease  to  pay  taxes  does  not  inolada  costs  of  improvements  done  by 

municipality  when  power  to  do  so  exists * » 61 

Right  given  by,  to  cut  timber 169 

Latin — 

Utility  of,  in  law 169 

Lawyers — • 

Anecdotes  about 43 

Lease — See  Landlord  and  Tenant. 

Ijetters — 

••  Private  and  confidential " — Production  of 84 


Libel- 


Light — 


Law  of— Inconsistencies  and  absnrditiea  of,  considered 180 

Defence  to  action  for,  that  charge  a  matter  of  public  notoriety  and  discusdion 183 


Prescription — Right  to  injunction  for  obstructing 63 

Limitations,  Statute  of— 5e«  Division  Courts. 

Liquor — 

Shop  license  to  sell— In  what  quantities  may  be  sold  under     185 

Locatee— 

Interest  of — Court  will  order  sale  of,  under  ^.  fa.  lands 131 

Lower  Canada — 

Judiciary  of 100 

Magistrate — 

Power  of,  to  hear  evidence  for  defence  on  charge  for  indictable  offence 2} 

See  Criminal  Law. 

Manslaughter— iSee  Criminal  Law. 

Markets — See  Municipal  Law. 

Marriage — 

Law  relating  to 129,  145,  161,  178 

Married  woman — 

Alienation  of  estate  by — Certificate 135 

See  Evidence — Husband  and  Wife. 

Master  and  servant — 

Responsibility  of  masters  and  duties  of  servants 3 

Liability  of  master  for  negligence  of  servant  of  superior  authority 27 

Liability  of  servants  combining  to  intimidate  masters ^  ...     33 

Position  of  masters  and  agricultural  servants ^ 51 

Agreement  between,  for  work — Subsequent  bargain  of  servant  with  third  party  not 

binding 63 

How  far  provisions  of  Act  respecting,  extend 72 

See  Railway  Company. 

M  isrepresentation — 

Action  for — Uncertainty — Requirements  of  pleadings  1  Si 

Mortgagee  in  possession-^ 

How  far  answerable  for  rents  and  profits 85 

Municipal  Law — 

Corporations — ^Powers  and  Liabilities  of 5 

Officers  of— How  far  acts  of,  binding  on 5,  6 

When  Act  of  1867  came  in  force 55 

Oral  examination  on  application  to  unseat  candidate  not  allowed  57 

Elections — Disqualification — Resignation — Disclaimer 1 2 

**  Disqualification  "—Meaning  of,  in  Act  of  1867 55 

Disqualification  of  candidate— Contract— Equitable  acquittance  from— Effect  of. 121 

Voter— Mistake  in  assessment  roll — Where  to  vote  77 

Contract  with  Corporation — 

Assigned  before  election .' 55 

Candidate  supplying  material  to  another  to  fill ..^ 57 

Holding  of  shop  license  not 143 
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Municipal  Law — 

Markets — Powers  of  municipal  corporations  as  to  regulation  of 53,   o4 

Requirements  of  taYorns  as  to  stabling,  ftc,  in  cities  ^      64 

Liability  of  land  owned  bat  not  occupied  by  manicipal  corporation  to  taxation 65 

Action  against  corporation  for  injury  through  defective  highway 72 

Appeal  from  decision  of  magistrate — Costs 179 

Application  to  quash  by-law  of  united  townships  after  separation — Practice  151 

Return  of  nulla  bona  to  execution  against  reeve — Application  for  quo  warranto — 
Sale  of  liquors — License  Act  of  1866 18-5 

Municipal  Manual^  by  Mr.  ffarrison — Review  of .:....64,    79 

Negligence — See  Dangerous  Animal — Highway — Master  and  Servant — Railway  Company. 

New  Dominion  Monthly — Review  of 192 

Notary — 

As  to  necessity  for  seal  on  protest  of  bill 134 

Nuisance — 

Business  carried  on  so  as  to  be  a 43 

Proof  of  interference  with  ordinary  comforts  of  life  sufficient  to  obtain  injunction  ...     4^ 

Sewages-Material  injury — Injunction ^ 125 

Prospective  injury — Injunction 154 

Fouling  of  stream  by  manufacture — Use  of  new  material — Prescription  183 

Obstruction — See  Highway — Railway  Company — Watercourse. 

Parliamentary  elections — 

List  of  voters,  manner  of  compiling 127 

Parliamentary  Qovernment  in  England,  its  origin,  development  and  practical  operation ;  by 

Alpheut  Todd-— Reiiew  of 94 

Partnership — 

Liability  of  estate  of  deceased  partner  for  fraudulent  act  of  co-partner    120 

Patent — 

Injunction  to  restrain  use  of — Simplicity  no  ground  for  infringement  1S8 

For  invention — Combination  of  old  principles — ^Infringement... 153 

Perjury.     See  Criminfd  Law. 

Police  magistrates — 

Jurisdiction  of 37 

Principal  and  agent — 

Production  of  letter  from  agent 6 

Authority  of  agent  not  revoked  by  simple  appointment  of  another 53 

Negligence  of  principal  in  demanding  nccamits  from  agent — Interest 109 

Principal  and  surety — 

What  constitutes  a  guarantee 108 

Necessity  for  formal  assignment  of  julgriitfut  under  20  Vic.  cap.  45  107 

Production  of  documents — 

•*  Private  and  confidential  " — When  will  be  ordered 81 

See  Discovery. 

Public  meetings — 

Right  of  persons  to  hold,  and  what  are 18 

Quarter  Sessions — 

Right  to  reserve  criminal  cases lS-3 

Railway  Company — 

Horse  not  **  in  charge"  not  liable  for  killing  of 7 

Liability  of,  for  taxes — Station  buildings S 

Negligence — No  defence  that  injury  caused  by  third  party  52 

Obstructing  view  at  crossing 73 

Liable  for  bodily  pain  of  injured  party  52 

Not  liable  for  baggage  when  left  with  baggage-master  after  delivery  to  owner  53 

Right  to  exclude  improper  persons  from  cars    5 

Special  condition  of  carriage  of  cattle — Reasonableness 7 

Liability  of,  for  latent  defect  in  carriage — Negligence 8  5 

For  injury  to  infants  when  no  fare  paid  .'. 103 

For  acts  of  station-master — False  imprisonment 120 

For  injuries  in  crossing  ferry  on  line  of 1>1 

References — 

Fees  on,  how  payable , 82 
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Registrar — 

Duties  of 116 

Tenure  of  office , 104 

Registratioa  of  defective  instrument — Efifect  of J  53 

Replevin — 

Detention  sufficient  ground  for  action — Evidence  of  taking 182 

Re -survey  of  townships — 

Powers  of  municipalities  in  regard  to 171,  172,  173 

Sale  of  Goois— 

To  be  delivered  in  futuro — Effect  of,  in  passing  property  ....  \ 18i 

Sale  of— Re-delivery  to  vendor,  effect  of 78 

Right  of  owner  to  sell — When  exempted  from  execution 73 

Not  liable  when  in  transitu 73 

Schools — 

Union  of  Boards  of  Common  and  Grammar  Schools— Legality  of  85 

Scientific  American — Review  of 160 

Scottish  Law  Magazine  and  Skenff*s  Court  Reporter — Review  of 3J 

Seal— 

What  sufficient,  on  protest  of  bills  l34 

Selections — 

Domestic  service 3 

Tbe  right  of  public  mretiugs 18 

The  dories  of  Coroners   ^ 19 

Too  much  insur..nce 3-3 

Country  servants  and  their  masters / 51 

Stradling  V.  Stiles   6« 

Testimony  of  parties  in  criminal  prosecutions    <57 

The  judiciary  of  Lower  Canada 100 

What  is  a  team    ., 101 

Kissing  the  book , » 102 

Punishment  of  crimes  of  violence 117 

Testimony  of  persons  accused  of  crime  130 

Essay  on  the  importance  of  the  preservation  and  amendment  of  trial  by  jury  ...  146,  163 

rtility  of  law  Latin   109 

The  law  of  libel 1 180 

Separation  of  counties^- 

Juries — New  trial   84 

Servant     See  Master  and  Servant. 
Sewage- 
Sheep— 

Slander- 
Soldier— 

Responsibilities  of 82 

Specific  performance — 

Doubtful  title  84 

Stamps— Effect  of  want  of,  on  policy ...^, 103 

See  Vendor  and  Purchaser. 
Statute  of  Limitations.     See  Division  Courts. 
Sunday — 

Labourer  selling  horses  on — No  offence 15 

Trading  on,  what  constitutes    Id 

Surety — 

See  Principal  and  Surety. 
Sirrognte  Court — 

Fees  to  Registrars  of 29 


Liability  of  tenant  for ^. 61 

Nuisance — Injunction 125 

Meaning  of  sec.  8  A  9  of  same  Act 81 

Construction  of  Act  for  Protection  of 49,  64 

Returns  of  convictions  under  Act m..... 143 

Discharge  of  duty  of  office 158 

Privileged  communication — Malice 53 

See  Libel. 
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Sopyey— 

Disorepanoy  between  groand  work  and  plan — ^Whieh  to  goTem  1.52 

See  AsseBsment. 

Taxes- 
Sale  of  lands  for — Form  of  adferttsement  for 4u 

Language  of  statate  should  be  osed 4'*^ 

Redemption  of  part  of  lot  allowable 1^.' 

Assessment  of  several  lots  in  bulk CC« 

CoTcnant  in  lease  to  pay — Liability  of  tenant  for  sewer  constructed  by  municipalitj 

on  default  of  owner r,i 

Claim  for  by  collector  to  goods  seiied  under  execution — Distress      l:^ 

When  must  be  paid  to  entitle  elector  to  vote ; 177 

See  Assessment. 
Team — 

Meaning  of  !'.•: 

Temperance  Act  of  1864 — 

Action  against  innkeeper  under ^. 9.  L''> 

Right  to  sue  before  prosecution  for  felony   H,  i-'i 

Death  of  parties  assaulted  9.  "l^ 

Requirements  of  declaration  in 9,  L-> 

Who  to  preside  at  meeting  for  receiving  votes  on  by-law .l'1 

Meaning  of  ''presiding"  11 

Conviction  under  requirements  of t'-) 

Tenant — See  Landlord  and  Tenant 
Trade  Marks— 

A  number  only  sufiicient  to  ensure  protection    ....« 44 

Word  "  Painkiller"— Injunction— Rights  of  alien I^o 

Trade  Unions —  | 

Law  as  to«  considered ZZ 

Trading.     Su  Sunday. 
Treason — 

Liability  of  pris'^ner  for  ncls  of  after  arrest    i 121 

Trespass — 

Liability  to  imprisonment  for  p-tty 93,  lit) 

Trial  by  jury —  • 

Origin  and  import«nce  of 146,  1(3 

Trustee— 

Co-Tenants 0 

Death  of-r- Appointment  of  new  by  court 73 

Vendor  and  purchaser — 

Grant  of  land  covered  with  water  6 

Specific  performance — Misrepresentation  154 

Violence — 

Panishment  of  crimes  of   ]  17 

Warranty — 

Of  right  to  soil  and  remove  chattel — IIow  far  implied    ...—- 1-0 

Water- 
Navigable,  when , 6 

Right  of  Crown  to  grant  when  not  navigable ^ 

Water  course — 

Reservation  of  right  to  use,  in  lease 102 

Action  for  obstruction  of — Damages    l;ir> 

Foaling  by  manufacture — Nuisance— Prescription 1  ^3 

Will- 
Testamentary  capacity   20  I 

Application  to  set  aside  when  not  made  fur  more  tnan  a  year  after  probate  .  20  ' 

Bequest  of  '*Vack  and  white  horses" — What  comprised  in 00 

Devise  In  trust  for  8»ile  for  payment  of  debts — Purchaser — Proceeds 134  I 

Instrument  conveying  land  after  death  of  grantor — Revocation  of 131 

Bequest  for  illegal  purpose  nnd  for  legal  purpose — Effect  of  153   i 
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